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Introduction to the discovery of electronic documents

•	The discovery of electronic information is an evolving component of Canadian law and is already affecting government litigation
•	Electronic documents and email communications increasingly contain the critical material in legal actions, ATIP, Commissions of Inquiry and audits
•	Ediscovery is a legal requirement but is primarily an issue related to  Information Management    
•	Departments with more litigation than the average government department will be greatly affected.
Document Discovery in Canada

•	The Court Rules in most Canadian jurisdictions require the production of all relevant documents in the “power, possession and control” of litigating parties (irregardless of source).
•	The definition of document includes media other than paper and includes metadata.
•	May trump responsibilities under other Acts and policies
•	Relevant documentation must be preserved from the time there is a reasonable expectation of litigation
•	Opposing parties can request access to original documents
What is eDiscovery?

•	Offshoot of documentary discovery encompassing same general principles and is limited to relevant material only
•	eDiscovery involves not only the discovery of document content but may also include background technical information, formulas, environment and methods used to create the document otherwise known as “metadata”
•	The term eDiscovery also includes the gathering, processing, analysis and eventual production of the material
•	Paper copies of electronically sourced material may not be accepted as true copies or as “best evidence”
Consequences of Failing to Produce Electronic Documents

•	Penalties, including costs may be imposed for spoliation (the destruction, mutilation, alteration or concealment of evidence)
•	Adverse inferences may be drawn
•	The court may revoke that party’s right to discovery, dismiss their claim or strike out their defence (s.30.08(2), Ontario Rules of Civil Procedure)
•	Deponent can be examined, a complete affidavit may be ordered to be filed, pleadings can be struck, order of costs (Rule 227, Federal Court Rules)
•	Costly forensic search for material
Information Management & Mitigating Legal Risks

•	Strong information management and governance is key to reducing legal risks, cost and burden to the Crown
•	Managing risks in this context requires departments to have a well managed information management regime, including valid disposition authorities in place for both paper and electronic records, as well as a supporting IT infrastructure to facilitate proper records storage, ATIP, discovery and e-discovery processes
•	The state of a department’s paper and electronic Records, IT infrastructure and related policies could be reflected in the management and outcome of litigation and electronic information that may be the subject of future eDiscovery requests could be lost
History of The Sedona Canada Principles
•	Recommendation in Ontario Discovery Task Force “to participate in processes to establish national standards for electronic discovery”
•	Team who developed Ontario eDiscovery Guidelines joined lawyers, judges, in-house counsel and technical experts from across Canada
•	Drew on Ontario Guidelines and work of The Sedona Conference®
•	Initial meeting in May 2006, with public comment draft published in February 2007 (French version in May)
•	Refined from comments and discussions at second WG7 meeting in September 07
•	Published in January 2008 (French version following in April)
Why are they important?
•	Created with input from lawyers and judges from across Canada, including both in-house counsel and litigators
•	Cited directly by the Honourable Coulter Osborne in his recommendations related to the Civil Justice Reform Project (published November 2007)
•	Cited in case law in a number of jurisdictions, most recently by Perell J. in his March 17, 2007 decision to uphold an order which allowed a plaintiff’s expert to recover and search data from a defendant’s personal computer. Perell J. considered Principle 2.
What Information Management needs to take away
•	P1 – Electronic information is discoverable.
•	P2 – Proportionality – Balancing cost and burden of discovery against 
•	The amounts at stake in the litigation
•	The relevance and uniqueness of the information
•	Its importance to the court’s adjudication
•	P3 – Preservation 
•	“reasonable and good faith steps”
•	“A party’s preservation obligation should therefore not require freezing of all electronically stored information, but rather the appropriate subset of electronically stored information that is relevant to the issues in the action.”
•	P5 – Producing relevant and “reasonably accessible” information
•	“marginal utility: Will the quantity, uniqueness and/or quality of data from any particular type or source of electronically stored information justify the cost of the acquisition of that data?”



Mutterings from IT staff dealing with e-discovery
•	What do users do when they hit their email storage limit?
•	What should I do with these old backup tapes I found in a bin in the server room?
•	That case was archived 6 years ago and we’ve changed case software
•	What did our website look like on March 2, 2006?
•	We’re migrating to a new storage area network.
•	Where did we put Fred’s email when he retired last year?
•	Which server is Jane Doe on?
•	Nobody told us we needed to capture and retain the weight and volume of each shipment and the amount charged by customer? (Lee Valley and Canada Post)
•	No backup was ever taken of the index to the images of the waybills for all the shipments in PEI – and the server crashed (DHL story)
Resources
•	Electronic Discovery – A Reading List http://www.practicepro.ca/practice/eDiscovery_Rlist.asp
•	E-Discovery Canada                                   http://www.lexum.umontreal.ca/e-discovery/
•	EDRM.net                                     http://www.edrm.net/wiki2/index.php/Main_Page



