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Abstract 

The author argues that opposition to the 1969 White Paper on aboriginal peoples 

unified and strengthened aboriginal organization in Canada and forced the 

federal govemment to move from advocating an assimilationist position, in order 

to promote the equal treatment of aboriginal people, toward one that embraced a 

differentiated citizenship approach. The differentiated approach iç examined 

from three different theorists' perspectives and the author finds that each of the 

three approaches fails to guarantee the equal treatrnent of aboriginal people. 

The 1969 White paper proposals are reexamined and are found to have some 

value in ternis of promoting the equal treatment of aboriginal people in Canada 

and providing some new ways of looking at aboriginal demands for special rights. 

Keywords: Aboriginals; Aboriginal rights; Equal treatment; Charlottetown Accord; 
White Paper; Differentiated citizenship; Will Kymlicka; Charles Taylor; Iris Marion 
Young. 
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Chapter 1: Aboriginals Quest for Recognition 

. ..the tnie and only practicâble policy of the government, with reference 
to their interests, both of the Indians and the community at large, is to 
endeavor, gradually to raise the tribes within the British Tenitory to the 
level of their white neighbors; to prepare them to undertake the offices 
and duties of citizens; and, by degrees, to abolish the necessity for its 
farther interference in their affairs.' 

The question of how to provide for the well being of a disadvantaged 

minority while upholding the Iiberal principle of majoritarian rule has plagued 

Canadian politicians and academics since ~onfederation.~ As Canada grew, 

many different groups joined the canvas and the government was forced to deal 

with a multitude of competing cultures. From the very beginning, however, one 

group stood out from the rest. Abodginals were the original inhabitants of 

Canadian lands, but their interests were offen neglected as Canada was 

colonized. The government has struggled to find an equitable way to deal with 

the native claims since 1867. In much of Canada, the British and Canadian 

authorities gave abonginal communities reserve lands and other treaty 

1 House of Cornmons Debates, June 19, 1969, p. 10410, G. W- Baldwin. 
2 For an examination of aboriginal people's claims for special rights and status see Evelyn Kallen, 
Ethnicity and Human Rights in Canada, second Ed., (Toronto: Oxford University Press, 1995). 



guarantees in exchange for their land. According to Moss, "the colonial period 

brought an important shift in the non-native perception of indians: frorn being 

viewed as independent and (arguably) sovereign peoples sought after as allies in 

colonial wars, lndian nations began to be viewed as dependent groups of Crown 

subjects in need of protection and 'civilization'." 

Generally speaking, the conflicting goals of 'protection' and 'assii~~ilation' 

of aboriginal peoples, which have been pursued throughout the history of 

Canadian aboriginal legislation. have been addressed by two types of policies? 

On the one hand, govemments have believed that the interests of native people 

could best be addressed by separating them from the rest of Canadian society. 

More recently. advocates of protection have pursued self-government for 

abonginal peoples. On the other hand, the policy of "assimilation.. .favoured 

immediate placement of lndians among non-native people and removal of special 

protective measures and legal status.'" Contemporary debate in this area has 

not substantiaily changed. 

While lndian people view reserve and treaty rights as a quid pro quo for 
giving up a good part of their traditional lands, federal and provincial 
govemments have frequently taken the view that the Indians' refusa1 to 
abandon their distinctive cultures, govemments and identities is a refusal 
to take up the ways of a more 'advanced civilization' and accordingly, a 
refusal to take up responsibilities of full citizenship! 

The conflict between these two notions and the two approaches to 

resolving the conflict between minority interests and majoritarian mle today is 

Wendy Moss, History of Discriminatory Laws Affecting Aboriginal People, (Ottawa: Library of 
Parliament Reasearch Branch, November 16, 1987)' p. 2. 

ibid. 
ibid. 

6 lbid-, p- 3- 



best demonstrated through a cornparison of the Trudeau govemment's White 

Paper of 1969 and the demands for self-government found in the Charlottetown 

Accord of 1993. The White Paper would have resolved the conflict by giving 

aboriginal people the same rights and privileges as the rest of the population, in 

effect pursuing the equal treatment of aboriginal people as individuals. The 

Charlottetown Accord, on the other hand, would have promoted the equality and 

interests of aboriginal people through differentiated citizenship rights, assuming 

that equality would be guaranteed by granting aboriginal people differentiated 

rights as a group. 

This thesis will chart the emergence of the "differentiated citizenship" 

claims of aboriginal peoples in their reaction to the 1969 White Paper proposals 

and the constitutional process of the 1 WO's, 1980's and IWO'S. This process 

culminated in the failed Charlottetown Accord proposal, which will also be 

analyzed in detail. The failure of the Accord signified a drarnatic halt to any 

success the aboriginal cornmunities expected frorn the Canadian govemment. 

However, two events since the failure of the Charlottetown Accord signal the 

Canadian government's interest in resolving the aboriginal problem. The first 

was the report by the Royal Commission on Aboriginal People. Although this 

report presented the history of aboriginal people in Canada in greater detail, its 

proposals do not substantially deviate in principle. The second, and most recent 

event, is the signing of the Nisga'a treaty in British Columbia. Unfortunately, the 

details of the agreement are not available at the tirne of writing, and it is not clear 



both parties will ratify the agreement. As a result, the nature of future aboriginal 

policies is still a partly open question- 

The White Paper 

In the White Paper then-Minister of Indian Affairs Jean Chretien proposed 

to bring status Indians into the 'mainstream' of Canadian society. The paper was 

an "outcorne of Pierre Trudeau's cal1 for a 'Just Society' [and] sought to end the 

collective rights of aboriginal peoples in favour of individual rights." The White 

Paper presented an alternative perception of the place of aboriginal peoples in 

Canadian society. According to Chretien, the plan was to ". . .offer another road 

for Indians, a road that will lead gradually away from different status to full social, 

economic, and political participation in Canadian ~ife."~ The full participation of 

aboriginal peoples was needed, according to the Federal government, because 

Canadians, lndians and non-fndians alike stand at the cross-roads. For 
Canadian society the issue is whether a growing element of its 
population will become full participants contributing in a positive way to 
the general well-being or whether, conversely, the present social and 
economic gap will lead to their increasing frustration and isolation, a 
threat to the general well-being of s~c ie ty .~  

Trudeau and Chretien proposed to resolve these problems through the 

assimilation of the aboriginal people into the mainstream. 

Assimilation in this sense did not mean, as many aboriginal groups 

believed, cultural genocide. There have been many examples of forcible 

- - 

7 David C. Hawkes and Bradford W. Morse, "Alternative Methods for Aboriginal Participation in 
Processes of Constitutional Reform," in Ronald L. Watts and Douglas M. Brown Eds., Options for 
a New Canada (Toronto: University of Toronto Press, 1991), p. 164. 
8 House of Commons Debates, July 1 1, 1969, p. 1 1 142, Jean Chretien. 

Canada. DIAN D, Statement of the Govemment of Canada on lndian Policy, vhe White Paper), 
1969, p. 6. 



assimilation in recent history, such as requiring aboriginal children to leam 

English and attend boarding schools in the 1930's. The White Paper did not 

propose these sorts of ideas. Rather, the White Paper proposals would have 

encouraged aboriginal people to join the liberal, Canadian mainstream over time. 

Aboriginal peoples would still have been free to enjoy their cultures in much the 

same way that other Canadians enjoy their traditional cultures. Ensunng 

aboriginal peoples had the same rights as other Canadians would not have 

restrained aboriginal peoples from their cultural practices. It would have put 

thern on the same footing as other Canadians in providing for themselves and 

forming comm~nities.'~ Assimilation in this respect meant putting each individual 

on the same footing as every other Canadian. In this sense the White Paper was 

not a reactionary but a deeply progressive document. It argued that special 

status, which had isolated aboriginal people from the rest of society for years, 

was to blame for their il1 health and poor education and economic position. 

Consequently, it concluded that treating aboriginal individuals like other 

Canadians would remove the burdens of differentiated citizenship. 

The White Paper proposed "terminating the special legal status of lndian 

peoples, discontinuing the federal govemment's special relationship with lndian 

peoples."" The means by which the govemment intended to accomplish this 

were: the rernoval of legislative and constitutional provisions that set Indians 

apart from other Canadians; recognition of the unique contribution that lndian 

'O For a further discussion regarding assimilation see: Janet Ajzenstat, The Polifical Thought of 
Lod Durham (Kingston, Ontario: McGill-Queen's University Press, 1988). 
3 1 David C. Hawkes and Bradford W. Morse, "Alternative Methods for Aboriginal Pafticipation in 
Processes of Constitutional Reform," p. 164. 



culture made to Canadian Iife; the provision of govemment services through the 

same govemmental agencies that served other Canadians; specifying that land 

title to lndian reserves would be transferred to the lndian people of the reserves; 

and guaranteeing that obligations to the aboriginal peoples by the federal 

govemment would still be rnet.12 Greater equality in social and economic 

conditions was to be guaranteed to those individual Indians who rieeded it the 

most through additional funding. 

The White Paper proposals stood in contrast to the desires of native 

leaders, and they spurred a tremendous amount of opposition from both native 

communities and supportive Members of Parliament. Native leaders called for 

greater consultation, while the federal govemment claimed that effective 

consultations were taking place. The assembly of al1 lndian chiefs of Alberta 

called for the Minister of lndian Affairs to suspend "further implementation of the 

govemment's new lndian policy until genuine meetings and consultations take 

place with the leaders of the lndian people of canada."13 Chief David 

Courchene, in response to the White Paper proposals, asserted that 

The just society that Mr. Trudeau alludes to must be based on rnutual 
respect, rnutual consideration, mutual understanding, integrity and good 
faith. This document, this policy, does not reflect any of this. More 
important it ignores one fundamental fact that is inescapable and that is 
that if lndian people are to becorne equal citizens of this country it must 
be because they want to, not because they are told to.14 

l2 The govemrnent pointed out that modern-day governrnent services provided to the lndians 
benefits that went far beyond what could have been foreseen by those who signed the treaties. 
the White paper suggested that the annuaf treaty requirement on government to provide twine, 
agricultural implements, ammunition, and miniscule payrnents to each treaty Indian should be 
reviewed and phased out. Melvin Smith, Our Home or Native Land (Altona, Manitoba: Friesen 
Printers, 1995), p. 3. 
l3 House of Commons Debates, January 23, 1970. p. 690, Nesbitt. 
14 House of Commons Debates, July 1 1, 1969, p. 11 139, W. G. Dinsdale. 



The White Paper and the "consultation process" that produced it took native 

interests for granted. In fact, "at al1 consultations meetings the lndian people 

expressed a desire to take a greater responsibility in running their own affairs."" 

Adding to the confusion that resulted frorn the consultation process was the 

growing mistrust that aboriginal groups were deveioping toward the federal 

govemment. Lack of action and poor treatrnent in the past prompted native 

peoples to feel as though the govemment and its members "had no interest in 

their we~fare."'~ These feefings were compounded by the federal govemment's 

refusal to officially recognize aboriginal treaty rights. 

The refusal of the federal govemment to recognize daims of special status 

inspired aboriginal groups to cal1 for constitutional protection of their rights. As 

one member of Parliament noted, "the matter of lndian lands and the inheritance 

of lndian people in respect of resources, which should have been enshrined in 

Our constitutional law has been ignored so far by the g~vemment."'~ Aboriginal 

communities saw the White Paper's implicit liberalizing principles as a danger to 

the treaty rights that had been guaranteed them since Confederation. Aboriginal 

leaders opposed the integrating forces of the White Papet because they felt that 

it was a 'Yhinly disguised programme of extermination through as~imilation."'~ 

They believed they would be better off ". . starving on their own lndian reserves 

'' House of Commons Debates, July 1 1, 1969. p. 1 11 39. W. G. Dinsdale. 
16 

17 
House of Commons Debates, November 20,1969, p. 1062, F. J. Bigg. 
House of Commons Debates, July 1 1, 1969, p. 1 1 124, Frank Howard. 

18 Harold Cardinal, The Unjust Society.- The Tiagedy of Canada's lndians (Edmonton: Hurtig, 
l969), p. 1. 



than living with people whorn do not want to give them the equality, opportunity 

and fratemity which is the birthright of every   ana di an."'^ 

Aboriginal communities also saw the White Paper proposals as a way for 

the federal govemment to shirk responsibility for past injustices that aboriginal 

communities have suffered. Aboriginal groups believed that the fundamental 

error, with respect to the treatment of native peoples, was the establishment of 

the reservation system, which destroyed their traditional way of life and made it 

impossible to become a part of the developing Canadian way of Ife. Rather, they 

became neither lndians nor Canadians; they were subject to discrimination and 

isolation, with the result that they were referred to as a vanishing pe~ple.~@The 

White Paper, in taking away what remained of their distinctiveness within the 

Canadian community, would only serve to further dilute native people's 

attachrnent to their unique traditions and assimilate them into the rnainstream 

culture. The National lndian Brotherhood, in a statement issued on June 26, 

1969 asserted that they feared the end result of the White Paper would be the 

"destruction of a nation of people by legislation and cultural genocide."21 

By 1971, the govemment had abandoned the White Paper under 

pressure from aboriginal comrnunities and supportive Members of parliament." 

In fact, "the strength of lndian opposition from across the country forced the 

federal govemment to abandon the policy officially, although doubts linger[ed] 

l9 House of Commons Debates, July 1 1, 1969, p. 1 1  135, F.J. Bigg. 
" Ibid., p. 1 1 137. 
2' Ibid. p. 11 141. " Amongst the members who supported aboriginal opposition to the White Paper were: Mr. Frank 
Howard from Skeena; Mr. Burton from Regina East; Mr. Stanfield, leader of the Officia1 
Opposition; Mr. Marchand; and Mr. Dinsdale from Brandon-Souris. See House of Commons 
Debates, July 1 1, 1969. 



arnong aboriginal cornmunities as to the govemment's true intenti~ns.' '~~ 

Although the White Paper did not fulfill the govemrnent's expectations Ï t  did serve 

aboriginal communities in two rnanners. First, it helped aboriginal cornmunities 

to define their interests more succinctly. That is. it rnarked the beginning of 

aboriginal demands for special recognition or rights in order to maintain their 

distinctiveness within Canada. Second, opposition to the White Paper also 

served to mobilize aboriginal peoples across Canada. The White Paper situation 

marked the first time aboriginal communities united in a single, national, group. 

In fact, it has been argued that "without the unifying opposition to govemment 

policy regarding abonginal and treaty rights. ..it is arguable that aboriginal 

peoples in Canada could not have achieved such solidarity and cohesion at the 

national l eve~ . "~~  

Although opposition to the White Paper united Aboriginal cornmunities in 

1969, it was not until the patriation negotiations of the late 1970s that aboriginal 

communities exercised their united voice. This new voice and the nature of their 

agenda became quite clear with the Dene Declaration of 1975. This document 

proclaimed Dene "nationhood" within Canadian federalism2= The Nunavut 

proposa1 in 1976 further demonstrated the new agenda as it "envisaged an Inuit- 

controlled temtory north of the tree Iine. The Federation of Saskatchewan 

lndians pioneered the terin "Indian govemment" in 1 977f6 According to 

David C. Hawkes and Bradford W. Morse. "Alternative Methods for Aboriginal Participation in - 
Processes of constitutional Reform," p. 164. 
24 Ibid. 
25 Douglas E. Sanders, Tne lndian Lobby" in Kieth Banting and Richard Simeon Eds.. And No 
One Cheered; Federalism, Democracy and the Constitution Act (Toronto: Methuen, 1983), p. 
302. 
26 Ibid. 



Douglas E. Sanders, the term 'Indian govemment' "quickly became national 

terminology, and the [federal government] has adjusted accordingly."" The 

federal govemment opposed such ideas and new conceptions of 'indian 

nationalism,' including demands for the recognition of an lndian right to self- 

detennination, were not popular among Canadian politicians. The newfound 

strength of aboriginal groups forced the federal govemment to abandon its 

assimilationist approach to resolving the problems that were caused by 

differentiated citizenship for natives. Instead, the next twenty-five years saw a 

new approach to the resolution of the problem of aboriginal recognition develop. 

The federal govemment's new strategy, which developed in response to the 

growing strength of the aboriginal political lobby, began to focus on giving 

aboriginal communities th3 means with which to sustain their traditions and their 

people. The new approach culminated in the Charlottetown Accord. There were, 

however, a number of significant events that led to this landmark agreement. 

This discussion will now trace the events between 1969 and 1992, in an effort to 

demonstrate the evolving relationship between aboriginals and the Canadian 

federal government. 

Toward A 'Differentiated' Solution 

When the Trudeau proposals for constitutional refom were introduced in 

1978 "ît seemed unlikely that Indians, Inuit, and Metis would play any substantial 

role in the Canadian constitutional reform process. After all, constitutional refom 

27 Sanders, "The Indian Lobby," p. 302. 



was basically a response to ~ u e b e c . " ~ ~  Natives, however, became increasingly 

interested in the constitution as a forum in which to maintain the federal 

govemment's responsibility to aboriginal cornmunities. The Trudeau govemment 

addressed this by including a provision in its constitutional amendment bill (C-60) 

to ensure that the new Charter of Rights did not eliminate the lndian rights set out 

in the Royal Proclamation of 1763.~' 

As talks progressed, the National lndian Brotherhood (NIB) pressed two 

demands: First, a new constitution would have to entrench aboriginal treaty 

rights; and second, the lndians themselves would have to be involved in the 

process of constitutional r e f ~ r m . ~ ~  In September 1979, the Clark govemment 

promised aboriginal involvement in the patriation process. According to Sanders, 

"Prime Minister Clark rejected the idea of having the NIB as an 11" province at 

al1 discussion tables but did contemplate having the NIB and lndian 

representatives speak at the First Miniçters' table on matters that have a clear 

impact on Native people.'"' After Trudeau's 1 980 re-election and the Quebec 

referendum on sovereignty-association, the patriation process accelerated. This 

alienated aboriginal groups, since their consultations could not keep Pace with 

the patriation process. The federal govemment acknowledged the problem that 

the new schedule created. It offered to include the interests of the aboriginal 

communities in the next round of constitutional negotiations 

Douglas E. Sanders, "The lndian Lobby." p. 302. " The Royal Proclamation set out a number of guarantees to the lndian people from the Queen. 
One of these was the guarantee of the perpetuation of Indian Rights. See: Peter A.Cumming and 
Neil H. Mickenberg, Native Rights in Canada (Toronto: Generai Publishing, 1972); Donald Purich, 
Ouriand (Toronto: James Lorimer and Company, 1986), for an examination of the Proclamation 
and the issues surrounding the rights it protected or ensured for the lndian people. 

Douglas E. Sanders. The lndian Lobby," p. 304. 



Aboriginal groups were reluctant to postpone the entrenchment of their 

interests in the new constitution. They feared that the federal govemment might 

change its mind "especially since a majority of the provinces would have to agree 

to changes that rnight benefit native peoples at the expense of provincial 

p o ~ e r . " ~ ~  They pressured the federal government to entrench the specific 

protections that aboriginals sought. In January 1981 federal and aboriginal 

representatives finally reached an agreement. A new section of the proposed 

Charter would affirm the treaty dghts of aboriginal people's in Canada and 

include the Metis and Inuit in its definition of aborigina~.~~ This breakthrough did 

not last long. The following week "Jean Chretien was circulating additional 

provisions which would have allowed the new section to be amended in the 

northem territories by the federal Parliament alone. In the provinces. the general 

amending formula would a p p ~ y . " ~ ~  Federal and aboriginal representatives 

disagreed over whether such provisions were part of the original text of the 

proposed section. Aboriginals felt their interests had been betrayed, and their 

trust of the federal government was further eroded. Aboriginal groups were 

increasingly opposed to the Charter, and the lndian Association of Alberta filed a 

lawsuit in the British courts to stop the entire constitutional process. The nine 

provinces and the federal govemrnent finally agreed to the re-wording of the 

proposed section (now known as section 35) and on April 17. 1982, the 

Consfifution Act, 1982 was proclaimed. 

31 Sanders, "The lndian Lobby," p. 304. 
" Ibid., p. 312. 



Three sections of the Constitution Act are directly related to aboriginal 

peoples. Section 25 guarantees that the Charter will not depreciate any of the 

rights that aboriginal peoples have acquired, including those recog nized by the 

Royal Proclamation of 7 763 and any others that may result from the settlernent of 

land c ~ a i r n s . ~ ~  The final version of Section 35 "recognizes and affirms" aboriginal 

treaty rights in Canada and includes the Inuit and Metis in its definition of 

'aboriginal peoples'. Section 37 created a process of firçt Ministers' Conferences 

on Aboriginal Constitutional Matters ". . .including the identification and definition 

of the rights of those peoples to be included in the Constitution of 

Aboriginal groups were thus largely successful in securing the recognition that 

they sought during the patriation process. The federal govemment had finally 

recognized the rights that aboriginal groups had requested during the White 

Paper consultations in 1969. Unfortunately, constitutional recognition did not 

resolve the problems of poverty and crime, nor did it give aboriginal cornmunities 

the tools necessary to maintain and perpetuate their cultural particularities. 

Constitutional recognition did, however, provide aboriginal women with the 

ability to end the discrimination that they believed was inherent in the lndian Act. 

The actual text of the proposed sections read: 34(1) The aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized and affirmed. (2) in this Act, "aboriginal 
geoples of Canadan includes the Indian, Inuit and Metis peoples of Canada. 

Sanders, "The Indian Lobby," p. 315. 
The actual text of Section 25 guaranteed that the Charter will not abrogate or derogate from 

any aboriginal, treaty or other rights of freedoms that pertain to the aboriginal peoples of Canada, 
including: (a) any rights or freedoms that have been recognized by the Royal Proclamation of 
October 7, 1763; and (b) any rights or freedorns that may be acquired by the aboriginal peoples 
of Canada by way of land claims settlement. 
" What is referred to as the 'section 37 process' is the section in the Constitution Act 1982 which 
provided for a number of First Ministers' Conferences concerning Aboriginal constitutional issues. 
For an overview of the process see Richard Dolan, "An Alberta Perspective on Aboriginal 
Peoples and the Constitution," in Menno Boldt and J. Anthony Long Eds., The Quest for Justice 
(Toronto: University of Toronto Press, 1985), pp. 83-1 13. 



The lndian Act discriminated against aboriginal women because "it used to 

provide that lndian women who mamed non-lndian men lost their lndian status. 

lndian men who mam'ed non-lndian women did not lose their status, rather the 

non-lndian women gained lndian  statu^."^ In Lavell v. Canada "Mrs. Lavell 

claimed that the lndian Act discriminated against her on the basis of sex and that 

this sex discrimination was not 1ega1."~~ When the case was heard "many of the 

lndian Associations such as the National lndian Brotherhood (now called the 

Assembly of First Nations) and the provincial chiefs associations went to court to 

support the govemment and argue against Mrs. ~avell."~ In 1974 the Supreme 

Court of Canada found that the lndian Act did discriminate against women. It 

also found, however, that the discrimination was legal because the federal 

government had the power to define who was an Indian, and consequently 

nothing to stop it from discriminating against women in its definitiom4' 

When the Charter of Rights and Freedoms was entrenched in 1982 

aboriginal women were given a new tool to fight for equal treatment. As a result 

of section 15, the Charter's equality rights section, the federal govemment 

amended the lndian Act with Bill C-31. The amendment "re-awarded treaty 

status to lndian wornen who had mamed non-lndian men, as well as to the 

children of such unions.'"' According to the Native Women's Association of 

pp - -  

37 Native Women's Association of Canada, Native Women and the Charter: A Discussion Paper 
LUnknown: 1993 [?]), p. 1. 

lbid. 
39 lbid. 
JO lbid. 
" Elizabeth Kalbleisch, "Back to Court While the Wornen Wait," Alberfa Report, June 23, 1997. p. 
34. 



Canada (NWAC), without the entrenchment of the Charter "it may have taken 

many more years to get the old Indian Act changed."12 

The three su bsequent First Ministers' Conferences failed to produce the 

resultç that the first one did. In fact, only the 1983 conference produced an 

accord and a handful of constitutional amendrnents. The other conferences often 

broke down due to disagreements regarding which issues were important or who 

was allowed, or not allowed, to sit at the negotiating table. The 1987 first 

Ministers' Conference was divided over the issue of the "nature of the aboriginal 

right of seif-go~ernrnent.~~ More specifically, there was debate as to whether or 

not the right of aboriginal communities to self-government was an "inherent" right, 

beyond the reach of the federal and provincial governments. or one that must be 

created and recognized by both levels of govemment." This round of 

constitutional negotiations did not alleviate abonginal leaders' dissatisfaction with 

their political arrangements either. although it gave them the opportunity to 

further formulate their positions in the constitution. 

After the last Section 37 First Ministers' Conference, aboriginal groups 

grew increasingly frustrated by the lack of success concerning their demand for 

self-government. The Meech Lake Accord. which had a substantial impact upon 

aboriginal peoples at several different levels, was a major defeat. At what 

Hawkes and Morse cal1 the 'symbolic level,' the Accord failed to recognize the 

contribution of aboriginal peoples to Canadian society. After five years of 

-- - - 

" Native Women's Association of Canada. Native Women and the Charfer: A Discussion Paper, 
p. 3. 
43 David C. Hawkes, Abongrna1 Peoples and Consfitutional Reform: What We Have Learned? 
(Kingston, Ontario: lnstitute of lntergovernmental Relations, Queens University, 1989), p.19. 



negotiations, first ministers found it dificult to accept the concept of aboriginal 

self-government, yet were able to accept the notion of 'distinct society' for 

Quebec after a very brief negoüating process. Aboriginal groups were also 

affected at a more 'substantive IeveI', in so far as some provisions of the Accord 

negatively affected the constitutional goals of aboriginal peoples. For example, 

Hawks and Morse believe that "under the ternis of the accord, it would be more 

difficult for northern temtories, which are heavily populated by aboriginal peoples, 

to attain provincial status, since unanimous consent of the federal govemment 

and al1 the provincial govemrnents would be required? 

Another problern that plagued the Meech Lake Accord, from the aboriginal 

perspective, was the negotiation process. Whereas the Section 37 process was 

structured, fomal, and inclusive of aboriginal interests, the Meech negotiations 

were "a (relatively) private round of negotiations among first m ~ n i s t e r s , ~ ~  with no 

public consultation and very Iittle aboriginal involvement. The Meech round was 

not focused on the resolution of aboriginal people's problems of recognition. It 

was primariiy concemed with making concessions to Quebec in order to ratify the 

Constitution Act, 7982. Penner maintains that "[tlhe failure of the Meech Lake 

package was in very considerable measure attributable to its failure to deal with 

abonginal issues except in a marginal way, especially the aboriginal dernand for 

constitutional recognition of the right to self-govemment."7 The dramatic 

- - - 
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rejection of the Accord by Elijah Harper exernplified the dissatisfaction that 

aboriginal peoples felt with the Accord and the political process!8 

After the failure of Meech and the completion of the Section 37 process, 

aboriginal peoples still sought recognition of their right to self-determination. The 

section 37 process and opposition to the 1969 White Paper left aboriginal 

peoples with a defined set of interests but no means of constitutionalizing them. 

As Cairns notes, "[alfier the aboriginal contribution to the defeat of the Meech 

Lake Accord.. .it was widely understood that the next constitutional agreement 

would have to respond to aboriginal demands for constitutional recognition that 

would differentiate them from standard versions of Canadian c i t i~enship . '~~ The 

lack of recognition for aboriginal communities during the Meech round, combined 

with the growing pressure aboriginal groups placed on the govemment 

subsequent to the failure of Meech, led to the proposais put forth in the 

Charlottetown Accord. 

The Charlottetown Accord 

The Charlottetown Accord agreement was the culmination of what 

aboriginal communities had been demanding since the 1969 White Paper - 

recognition as differentiated citizens. To the federal government, it represented a 

resolution to the one hundred and fifîy year old question, 'what to do with the 

natives?' Both of these goals were accomplished by differentiating rights given 

48 Thomas Isaac, "The 1992 Charlottetown Accord and First Nations peoples: Guiding the 
Future," Native Studies Review 8 (1 992), p. 11 1. 



to native communities from the rest of the Canadian population. For the most 

part, the Assembly of First Nations believed that the Charlottetown Accord was 

honorable, just, and believed that "the reform package [would] strengthen the 

ability of every First Nation to set its own new path for the future."50 Setting the 

foundation for this 'new path' was the "proposed constitutional recognition of the 

inherent right of self-government within Canada, to be exercised as one of the 

three orders of govemment in canada."' Aboriginal govemrnents were to be 

granted (in section 41 of the Consensus Report) the authority: 

(a) to safeguard and develop their languages, cultures, economies, 
identities, institutions and traditions; and 

(b) to develop, maintain and strengthen their relationship with their lands, 
waters and environment so as to determine and control their 
developrnent as peoples according to their own values and priorities 
and ensure the integrity of their societies. 

Most significant, however, was that off-reserve aboriginal populations were not to 

be den ied self-g~vemment.'~ 

Aboriginal peoples were also to have separate representation in the 

House of Commons and in a reforrned Senate. In addition. ''various proposals 

held out the possibility of a distinctive aboriginal relationship to the Supreme 

Court and potential roies in nominating candidates for the Section 53 

proposed that there be four more first ministers' conferences to discuss 

49 Alan C. Cairns, "The Charlottetown Accord: Multinational Canada versus Federalism" in 
Douglas E- Williams Ed ., fieconfgurations: Canadian Cifizenship and Constitutional Change: 
Selecfed Essays by Alan C. Cairns (Toronto: McCelland & Stewart, 1989). p. 293. " Assembly of First Nations. Restoring the Path, Renewing our Nations: A First Nafions 
Reference Guide to the Charlottetown Agreement (Ottawa: Assembly of First Nations, 1993). p. 
4 
1 .  

51 Cairns, T h e  Charlottetown Accord: Multinationai Canada versus Federalism," p. 293. 
a Ibid., p. 294. 
53 Ibid. 



aboriginal constitutional issues, staggered every two years and to start no later 

than 1996. These conferences were to be largely used for the purposes of 

defining the particulam of aboriginal self-government. Another fundamental 

achievement was that the "Canada clause" was to be interpreted in a manner 

that was consistent with some of the fundamental characteristics of Canada, 

including its aboriginal roots. It held that 

[tlhe aboriginal peoples of Canada, being the first peoples to govem this 
land have the right to promote their languages, cultures and traditions 
and to ensure the integnty of their societies, and their govemments 
constitute one of the three orders of govemment in ~aoada." 

Aboriginal consent would also be required on any future constitutional 

amendments that directly affected aboriginal peoples.55 

The position of aboriginal groups was further strengthened in other areas. 

For example, "the original 1982 exemption of certain aboriginal rights from the 

Charter's application by section 25 of the Charter was strengthened to ensure 

that nothing in the Charter 'abrogates or derogates from.. .any rig hts or freedoms 

relating to the exercise or protection of their languages, cultures or  tradition^."'^^ 

Aboriginal peoples were also to be exempt from the application of section 3 of 

the Charter, which held that "every citizen of Canada has a right to vote in an 

election of members of the House of Cornmons or of a legislative assembly and 

to be qualified for membership therein." This was important because it allowed 

aboriginal peoples to use traditional practices to select their leaders. Aboriginal 

govemments would also be able to use the Charter's Notwithstanding Clause 

54 Consensus Report. 1 (2)(l )(b). 
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and would have We authority to undertake affirmative action programs for 

socially or economically disadvantaged individuals or groups and programs for 

the advancement of aboriginal languages and cultures."57 Finally, aboriginal 

peoples gained constitutional recognition in the strengthening of the definition of 

'aboriginal' in Section 35 to include not only Indian and Inuit, but also the ~ e t i s ? ~  

The Charlottetown Accord process differed greatly from the Meech 

process because Aboriginal peoples were neither excluded nor ignored. The 

new process invited public discussion and many special interest groups tu 

participate in the formulation of the agreement. After the public consultation 

process and the completion of the legal draft text, the Charlottetown Accord was 

put to a national referendum on October 26, 1992. The agreement did not pass 

with the support of a majority of the Canadian people and once again left 

aboriginal peoples with no means of constitutionalizing their 'right' to self- 

detemination. There where many reasons for the failure of the agreement, most 

of which point to the way Canadians voted on the agreement - in its entirety. 

Canadians were not given the opportunity to accept the amendments that 

affected aboriginal peoples and reject the others. In fact, it is largely held that the 

rejection of the Charlottetown Accord was a rejection of Quebec's quest for 

special status and not aboriginal rights. Isaac notes, "opinion poils have indicated 

that Canadians generally support the interests of aboriginal communities and, 

'13 Cairns, The Charlottetown Accord: Multinational Canada versus Federalism," p. 295. 
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therefore. their "non vote on the accord should not be seen as a rejection of the 

aboriginal proposals in the accord.n59 

Although native groups did not receive the recognition they desired, the 

Charlottetown agreement did represent the benchmark by which subsequent 

demands and negotiations will be measured. It satisfied the federal govemment 

because it provided an answer to the representation problem that it has faced 

since Confederation. For aboriginal groups, the Charlottetown Accord provided 

the means to protect and perpetuate their distinct manner of living. It provided 

constitutional protection from the larger society and what aboriginal groups saw 

as the assimilating ideals that were found in the White Paper of 1969. The 

solution that the Accord provided was simple: let native people be the navigators 

of their own destiny. This solution culminated in an aboriginal demand for self- 

govemment. Although aboriginal interests were not entrenched in the 

Constitution the "invitation of aboriginal representatives to the constitutional- 

reform discussions in 1992 is a precedent that will stand for years to 

Aboriginal demands for self-government was also solidified as an implied right 

under section 35 of the Charter of Rights and Freedoms. 

Challenges to the CharlottetownlDifferentiated Citizenship Model 

Although Charlottetown incorporated the differentiated citizenship view, it 

has faced some important challenges, ai  least one of which attacks the 

" Isaac, "The 1992 Charlottetown Accord and First Nations peoples," p. 11 1. 
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Monahan eds, (Toronto: University of Toronto Press, 1993), p. 121. 



implications of differentiated citizenship and cornes from within the aboriginal 

communities. 

For example, NWAC argues that any scheme of aboriginal self- 

govemment must include guarantees that women will be treated in accordance 

with liberal ideas of equality. Any conception of aboriginal govemment must 

adhere to liberal principles of equal recognition. They began to air suspicions 

about the Charlottetown project when none of the four active abonginal women's 

associations were invited to participate in the Charlottetown negotiating process. 

NWAC then launched a campaign opposing the Accord's consultation process. 

Their prirnary fear was that 

their exclusion from direct funding for constitutional matters and from 
direct participation in the discussions threatened the equality of 
aboriginal women and, in particular, that the proposals advanced for 
constitutionai amendment would not include the requirement that the 
Canadian Charter of Rights and Freedoms be applicable to any f o m  of 
aboriginal self-government which may be negotiated !' 

This concem was based on their perception that because the national aboriginal 

associations that were asked to participate were male-dominated, there was little 

likelihood that the view of the aboriginal women's associations would be 

accepted. 

In response to these fears, NWAC launched a case in the Federal Court 

Trial Division against the federal govemment, seeking to prevent any further 

funding to the mâle-dorninated aboriginal organizations and the right to 

participate in the negotiations on an equal footing with the other four 

'' Native Women's Assn. of Canada v-Canada, [1994]3S.C.R.627 at 3. 



organi~ations.~~ In the Federal Court of Appeal, Mahoney J.A. came to the 

conclusion that (at pp. 21 2-1 3): 

by invithg and funding the participation of those organizations in the 
cunent constitutional review process and excluding the equal 
participation of NWAC. the Canadian govemment has accorded the 
advocates of male-dominated aborÏgina1 self-government a preferred 
position in the exercise of an expressive activity, the freedom of which is 
guaranteed to everyone by paragraph 2(b) and which is, by section 28, 
guaranteed equally to men and women. It has thereby taken action, 
which has had the effect of restricting the freedorn of expression of 
aboriginal women in a manner offensive to paragraph 2(b) and section 
28 of the 

The case was appealed to the Supreme Court of Canada, which overtumed the 

Federal Court of Appeal decision. The Supreme Court found that "the federal 

govemment's decision not to provide equal funding and participation in the 

constitutional discussions to NWAC did not violate their rights under ss. 2(b) and 

28 of the charter."64 The Court based its finding on the fact that "S. 2(b) does not 

generally guarantee any particular means of expression or place a positive 

obligation upon the govemment to find or consult a n y ~ n e . " ~ ~  The Court also 

found that NWAC was able to participate in the process through the four 

associations invited, and that the federal govemment did set aside funding for 

women's issues. 

Although NWAC did not win the court challenge, it highlighted the wider 

problern of representation for aboriginal women. NWAC followed up on the 

judicial loss by proposing an amendment to the Charter to ensure the equal 

treatment of aboriginal women. NWAC asserts that "unless the constitution is 

-- - 
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changed so that it specifically says that the Charter will also apply to aboriginal 

govemments, the Charter will not apply to aboriginal govemments when self- 

govemment amendments are made to the ~ons t i t u t i on .~~  NWAC feared that 

abonginal wornen's interests would continue to go un-addressed. They proposed 

that section 32 be amended so that the Charter also applies '70 First nation (or 

aboriginal) govemments in respect of al1 matterç within the authority of each First 

Nation (or aboriginal) go~ernrnent?~ NWAC also points out that if self- 

govemment is included in the Constitution, and consequently replaces the lndian 

Act, there might be room for lndian govemments to undo the progress that was 

made with respect to Bill C-31. "[ilf the lndian Act will no longer exist, and First 

Nations have complete control over their mernbership, how will native wornen's 

rights be protected?"68 According to NWAC, the application of the Charter to 

aboriginal forms of self-government would best protect the rights of native 

~ o m e n . ~ ~  

New challenges to the consensus reached at Charlottetown have also 

corne from the Royal Commission on Aboriginal Peoples (RCAP). The RCAP 

echoed NWAC's concems in its discussions of self-govemment. It has also 

highlighted the difficulty in reaching a consensus regarding a conception of 

aboriginal self-govemment. The RCAP found that in "speaking to the 

Commission of their govemance traditions, many aboriginal people emphasized 

- 
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the integrated nature of the spiritual, familial, econornic and pollical sphere~."'~ 

However, in other aboriginal communities "traditional systems of govemance 

have fallen into disuse or been replaced by new systems, such as those imposed 

by the Indian  AC^."' While the RCAP sets out some possible models for 

aboriginal government, it also notes that the exercise of "self-government will 

assume many foms according to aboriginal peoples' diffenng aspirations, 

circumstances and capacity for change."72 This diversity will create many 

different perceptions of what self-government should provide and how it will 

operate within Canada's liberal democracy, consequently leaving the question of 

differentiated citizenship open for further debate. 

The diversity of aboriginal notions of govemance recognized by the 

RCAP, combined with the interests of aboriginal women, will have dramatic 

effects on the future of the differentiated rights that aboriginals negotiated at 

Charlottetown. Since Charlottetown, the debate has focused on how to reconcile 

aboriginal desires for self-determination with liberal conceptions of equality. To 

put it another way, can there be a differentiated citizenship that respects liberai 

principles of equality? Are solutions based on equal treatment, such as the 

White Paper proposais, more effective in equalizing inequaliiy? 

The next chapter will outline three approaches by which differentiated 

citizenship may promote the recognition of a disadvantaged minonty. Each 

approach attempts to resolve the conflict between differentiated nghts and the 

70 Royal Commission on Aboriginal Peoples, Report of the Royal Commjssion on Aboriginal 
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liberal notion of equality, to ensure "equal opportunity and fair cornpetition among 

individuals by elirninating barriers to participation."73 The first approach 

advances a compromised liberal perspective, which attempts to reconcile 

differentiated rights with Iiberal principles. The second approach promotes equal 

recognition through the development of collective rights that protect a minority's 

identity frorn the diluting influence of the dominant group. The last approach 

finds value in differentiated rights and maintains that equal recognition of minority 

interests can be promoted through cooperation. This examination will be done in 

hopes of discovenng a set of criteria by which the aboriginal dernands of 

differentiated citizenship may be justified and effectively promote equality 

treatment. 

" Royal Commission on Aboriginal Peoples. Report of the Royal Commission on Abonginal 
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Chapter 2: Three Approacheç to Differentiated 
Citizenship 

The demands made by aboriginal people for differentiated rights in the 

Charlottetown Accord raise a number of questions regarding the success of 

approaches that endeavor to promote the equality of a disadvantaged minority 

through the advancement of a set of rights that differentiate them from their 

fellow citizens. 

Will Kymlicka, Charles Taylor, and Iris Marion Young propose three 

alternative ways of resolving these concems and promoting equality through the 

promotion of differentiated rights. Kymiicka, in what I have termed the 

compromised liberal approach. tries to find room within the liberal tradition for 

differentiated rig hts for disadvantaged minorities. Charles Taylor, in what I have 

termed the substantive liberal approach, proposes to solve equality problems 

between groups through the promotion of collective rights. Iris Marion Young's 

approach also finds value in sustaining group differences, but goes further than 

either Kymlicka or Taylor. She would promote differentiated rights for âII groups 

that suffer from oppression. This chapter will outline the foundations for each 

theonst's belief that differentiated rights can promote equality. It will also provide 



the basis by which the validity of these theories rnay be tested with respect to 

abonginal peoples' quest for recognition. 

Cornpromised Liberal Approach 

Kymlicka's objective, in contrast to many "traditional" liberal thinkers, is to 

constmct a defense for minority rights that ernbraces traditional liberal values and 

at the same time provides special rights for rninorities. He builds this argument 

upon two foundations. First. "individual freedom is tied in some important way to 

membership in one's national group."74 Second. "group-specific rights can 

promote equality between the minorïty and majority."" In the first instance 

culture plays an important role in deterrnining the range and value of choices 

made available to individuals. In the second, the "[m]ultination state which 

accords universal individual rights to al1 its citizens. regardless of group 

membership, may appear to be "neutral" between various national groups ... but in 

fact, it can (and often does) systemically privilege the rnajority nation in certain 

fundamental ~ a y s . " ~ ~  Privileges can corne in the fom of the language used in 

schoolsy courts and govemment sources; the drawing of intemal boundaries; the 

choice of public holidays; and the division of legislative power between central 

and local govemrnents. Kymlicka maintains that "these decisions can 

dramatically reduce the political power and cultural viability of a national minority, 

while enhancing that of the majority culture."" Group-specific rights may be 

" Will Kymlicka, Multicuitural Citizenship (Oxford: Oxford University Press. 1995), p. 52. 
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prescribed then, in order to ensure that national minorities are not disadvantaged 

and can exercise their autonomy. In Kymlicka's theory, group rights promote 

equality among national groups. 

Kymlicka's rules for the allocating of status stem from the prominent role 

that an individual's culture plays in defining his context of choice. Kyrnlicka, like 

Rawls, contends that cultural influences are important because we "do not start 

de novo, but rather we examine definite ideals and foms of life that have been 

developed and tested by innumerable individuals, sometimes for generati~ns."~~ 

Kymlicka maintains that cultural structures enable individuals to become aware of 

their options, or range of ch~ices.~' Culture, then, may be defined "for these 

purposes, in terms of the existence of a viable cornmunity of individuals with a 

shared heritage (language, history, etc.).n80 Cultural rights are important in this 

context because culture provides the means by which "options and choices 

become sig nificant."' 

Some individuals rnay find their range of options limited, or context of 

choice constrained, if their cultural beliefs are in a minority position. That is, if 

one's cultural noms deviate from those that are comrnonly held in a particular 

society then one's ability to perpetuate them may be obstructed. In such cases, 

Kyrnlicka believes that an effort must be made to ensure that each individual has 

78 John Rawls, A Theory of Justice (London: Oxford University Press, 1 Wl ) ,  pp. 5634. 
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the ability to protect his context of c h o i ~ e . ~ ~  He specifies that "[d]ifferences 

between people in ternis of their resources may legitimately arise as a result of 

their choices" and consequently are their own re~ponsibilih'es.~~ However, 

"differences which anse from people's circumstances - their social environment 

or natural endowments - are clearly not their own respon~ibi l i t~."~ Because 

individuals do not choose to be members of a disadvantaged group, Kymlicka 

asserts that individuals should not have to pay the costs associated with such 

disadvantages, i.e. an inequality of choice. Consequently, Kymlicka believes that 

collective rights rnay be needed so that disadvantaged groups may overcome an 

inequality in circumstance. The allocation of rights to groups is to help provide 

the individual maintain a meaningful context of choice. Kymlicka is very specific 

about who deserves special status and would not grant special recognition to ail 

disadvantaged groups. 

The basis for the allocation of status to a disadvantaged group is centered 

on the "sort of relationship that [minority groups] desire with the larger ~ociety.'"~ 

These relationships may be broken down into two ditferent foms of cultural 

diversity: national rninorities and immigrant groups. National minorities are 

groups that "typically wish to maintain themselves as distinct societies alongside 

the majority culture, and dernand various forms of autonomy or self-government 

to ensure their survival as distinct s~ciet ies."~~ National minorities, according to 

Kymlicka, are cultures that have been previously self-governing and tenitorially 

" Kymlicka. Liberdism. Community and Culture. p. 186. 
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concentrated and that have been absorbed into a larger  tat te.'^ Kymlicka 

differentiates between the two manners by which cultures rnay be integrated into 

the greater society: involuntarily and voluntarily. lnvoluntary integration occurs 

when a nation is colonized or conquered by another. Voluntary integration anses 

when different cultures agree to form a federation for their rnutual b e n e f ~ t . ~ ~  

When national minorities are integrated they form what Kymlicka calls a 

'Multination State'. 

The second type of cultural diversity is a product of individual and familial 

immigration. These groups, claims Kymlicka, "often coalesce into loose 

associations.. .[that] typically wish to integrate into the larger society, and to be 

accepted as full rnembers of it."' He maintains that these groups do not wish to 

seek out self-governing rights, but rather wish to "modify the institutions and laws 

of the mainstrearn society to make them more accommodating of cultural 

differen~es."'~ This type of cultural difference is usually found in what Kymlicka 

ternis a 'Polyethnic State'. 

Both examples of cultural diversity can be found in a single state. 

However, there are subtle differences between the two groups based on the 

demands for recognition they make. The most significant difference between 

polyethnic and national minorities is that "immigrant groups are not nations and 

do not occupy homelands. Their distinctiveness is manifested prirnarily in their 

family lives and in voluntary associations, and is not inconsistent with their 

86 Ky ml ic ka, Multicultural Citizenshb, p. 1 0. 
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institutional integration."' Thus, polyethnic rninorities often speak the dominant 

culture's language and choose to participate within the public institutions. In 

theory, however, Kymlicka claims that immigrants can become national minorities 

if they settle together and acquire the ability to govem their community to some 

e~tent.'~ 

This is what happened with English-speaking colonists throughout the 
British Empire, Spanish colonists in Puerto Rico, and French colonists in 
Quebec. These colonists did not see themselves as 'immigrants', since 
they had no expectation of integrating into another culture, but rather 
airned to reproduce their original society in a new land.93 

In other words, Kymlicka holds that colonization and individual emigration differ in 

that the aim of colonization is to create a completely new society whereas 

individual emigrants choose to live within the majonty culture's institutional 

boundaries." 

Before discussing the decision rule that Kymlicka advocates. it is 

important to restate his definition of culture in terrns of the present context. He 

uses 'culture' as a synonym for 'nation' or 'people' "...that is, an intergenerational 

community, more or less institutionally complete, occupying a given temtory of 

homeland, sharing a distinct language and h i~ to ry . "~~  Kymlicka cautions that the 

demands of ethnic groups, both polyethnic and national minorities, differ from the 

demands of disadvantaged social groups such as gays and lesbians or the 

Kymlicka, Multicultural Citizenship, p. 1 1 . 
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disabled. These latter types of daims cut across ethnic lines and are found in 

majority as well as minority cultures.96 

Kymlicka maintains that race or descent does not define national g r ~ u ~ s ? ~  

Increasing immigration rates has caused many national groups. such as the 

Anglophone societies in Canada and the United States, to become more 

ethnically and racially mixed. As a result, the numbers of those people solely of 

Anglo-saxon descent are diminishing, and interracial unions occur frequent~y.~' 

Therefore, Kymlicka's criterion for the provision of special rights does not focus 

on national minorities, but rather cultural groups. "[Dlescent-based approaches 

to national membership [he says], have obvious racist overtones, and are 

manifestly unjust.lGg He further states that national mernbership should be open 

to anyone regardless of their ethnicity as long as they are willing to leam the 

language and history of the society and participate in its political and social 

 institution^.'^^ 

Kymlicka advocates three forms of group specific rights as the criteria for 

the granting of special status to cultural groups: self-government rights; 

polyethnic rights; and special representation rights. Self-government rights, 

claims Kymlicka, should be assurned by nations in multination states and should 

take the form of demands for territorial jurisdiction or political autonomy to allow 

their cultures to develop freely.lO' The traditional mechanism used to grant these 

special rights in Canada and the United States has been federalism, "which 
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divides powers between the central govemment and regional sub-units 

(provinces/states/cantons) ... In situations where national minorities are regionally 

concentrated, boundaries of federal sub-units can be redrawn so that the national 

minority foms a majoriiy in one of the sub-~nits."'~~ In these circumstances, 

federalism can provide the national minority with substantial powerç to make 

decisions without having to wony about being outvoted by the larger socieiy. 

Although this fom of differentiated rights has been successful in granting special 

rights to cultures such as the Québécois, which are regionally concentrated, 

national minorities that are spread throughout the country are more problematic. 

This is the case with most indigenous people in North Arnerica, who are 

significantly fewer in nurnber and whose communities are often spread across 

statelprovincial  ine es.'^^ As a result, "[s]elf-govemment claims, then, typically 

take the form of devolving political power to a political unit substantially controlled 

by the members of the national minority, and substantially corresponding to their 

historical homeland or terr i t~ry." '~~ 

The second f o n  of group-specific rights are polyethnic rights. According 

to Kymlicka, these rights can be claimed by immigrant groups and are primarily 

concerned with anti-racism policies or positive steps to root out discrimination 

and prejudice, particularly against visible minorities. Polyethnic demands also 

take the form of "exemptions from laws and regulations that disadvantage them, 

' O 0  Kymlic ka, Multicultural Citrienship. p. 23. 
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given their religious practices."'05 Kymlicka claims that the ultimate aim of 

granting such rights to immigrants is to attempt to integrate thern into the larger 

society. 

The last type of group specific rights are what Kymlicka calls "special 

representation" rights. These are an attempt to address the under-representation 

of historically disadvantaged groups. Group representation rights "are often 

defended as a response to some systemic disadvantage or bamer in the political 

process which makes it impossible for the group's views and interests to be 

effectively represented ."'06 

From these types of differentiated rights, Kymlicka introduces two kinds of 

claims an ethnic or national group may advance: intemal and extemal claims. 

Interna! claims are "intended to protect the group from the destabilizing impact of 

intemal dissent (e.g., the decision of individual members no; to follow traditional 

practices or cust~ms)."'~' Interna1 restrictions involve what Kymlicka calls "intra- 

group relations". That is, an ethnic or national group may use some of the power 

allocated to it by the state to restrict the liberty of its members and stifle intemal 

dissent in the name of group so~idarity.'~~ Extemal claims are "intended to 

protect the group from the impact of extemal decisions (e.g. the economic or 

political decisions of the larger so~iety) ." '~~ These protections involve what 

Kymlicka terms "inter-group relations" and they arise when "the ethnic or national 

105 Kymlicka, Multicultural CifrzenshN, p. 31 . 
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group may seek to protect its distinct existence and identity by limiting the impact 

of the decisions of the larger society. n i  10 

In sum, Kymlicka maintains that there is room within traditional liberal 

values for the promotion of special rights for minority cu[tures. He believes that 

there are two groups that may make daims for special protections: polyethnic 

and national rninorities. He goes on to identify three fomis of group differentiated 

rights to which these groups are entitled: self-government rights; polyethnic 

rights; and special representation rights. Finally, Kymlicka concludes that these 

group-differentiated rights may protect the cultural interests of a particular 

disadvantaged group by imposing intemal or extemal restrictions. 

Substantive Liberal Approach 

The second advocate of a set of criteria by which status should be 

allocated is Charles Taylor. He, like Kymlicka, attempts to find room within the 

liberal tradition for a more substantive level of recognition for diçadvantaged 

groups. Kymlicka and Taylor differ, however, in the criteria for granting groups 

special rights. Taylor asserts that "our identity is partly shaped by recognition or 

its absence, often by the misrecognition of others, and so a person or group of 

people can suffer real damage, real distortion, if the people or society around 

thern mirrors back a confining or demeaning or contemptible picture of them."'" 

This view sees the dignity of human beings "as consisting in their deciding for 

themselves the conditions of their own existence, as against falling prey to the 

110 Kyml icka, Multicultutal Citizenship, p. 36. 



domination of others, or to impersonal natural or social mechanisms which they 

1,112 fail to understand, and therefore cannot control or transform. For example, 

Taylor believes that White society has for generations projected a demeaning 

image which some blacks have been unable to resist adopting. Their own self- 

deprecation, on this view, becornes one of the most potent instruments of their 

oppression."113 Consequently, recognition is not something that should be 

trivialized - it is a vital part of being human. The politics of recognition has 

forrnalized itself in the demands for equality between cultures and genders. 

Taylor asserts that it is the individual's responsibility to shape and define 

his own identity. He maintains that "this crucial feature of human life is its 

fundarnentally dialogical character. We become full human agents, capable of 

understanding ourselves, and hence of defining our identity. through Our 

acquisition of rich hurnan languages of expre~sion.""~ ldentity formulation, 

according to Taylor, cannot be worked out in isolation, "but.. .it is negotiated 

through dialogue, partly overt, partly internai, with others.""' Essentially, an 

individual's identity is fomed through dialogical relations with others, which is 

why Taylor advocates a theory of equal recognition. He finds danger in entering 

into dialogue when not on an equal footing. The projection of an inferior or 

demeaning image on another can actually distort and oppress to the extent that 

the image is intemalized. 

- - 
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Taylor differs from Young and other politics of difference theorists in that 

he advocates a position that is "meant to be universally the same, an identical 

basket of nghts and immunities ..A is based on the idea that al1 humans are 

equally worthy of respect."116 Arguably, Taylor would label himself a liberal 

based on this assurnption, as equality of recognition is a liberal value. However. 

Taylor goes beyond this general liberal formula, maintaining that "a society with 

strong collective goals c m  be liberal, providing it is also capable of respecting 

diversity, especially when dealing with those that do not share its common 

goals.n117 Taylor leaves behind the traditional, procedural, liberal notion that the 

govemment cannot and should not define the good life. The procedural notion of 

liberalism "acknowledges a cornmitment to deal fairly and equally with one 

another, regardless of how we perceive our ends."'18 For Taylor, the danger in a 

procedural form of liberalisrn is that it "represents an imposition of one society's 

model on an~ther.""~ 

Taylor asserts that a nonprocedural liberalism would be more willing to 

weigh the importance of certain forms of uniform treatment against the 

importance of cultural survival, and sometimes opt in favor of the latter. He 

proposes a more inclusive or substantive form of liberalism, which includes a 

cornmitment concerning the end of our ~ i v e s . ' ~ ~  Along with traditional liberal 

values, equal civil and voting rïghts, Taylor adds that al1 people should be 

Il6 Taylor, -The Politics of Recognition." p. 233. 
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guaranteed a level of respect for their traditional culture. He would support the 

use of special measures or differential rights based on this "substantiven 

definition of liberalism. Furthemore, he would advocate "policies [that] are 

aimed at survival [and] actively seek to create members of the community, for 

instance, in their assuring that future generations continue to identm as, [for 

example, in the case of Quebec] French The pursuit of these 

values, Taylor asserts, "may even involve reducing their individual freedom of 

choice, as Bill 101 does in Quebec, where francophone parents must send their 

children to French-language scho01s."'~~ Taylor maintains the promotion of such 

policies require one to 

. . .distinguish between, on the one hand, the fundamental 
[iberties - those which should never be infringed and which therefore 
ought to be unassailably entrenched - and, on the other hand, the 
privileged and immunities which are important but can be revoked or 
restricted for reasons of public policy (although one needs a strong 
reason to do so).'" 

In other words, it may not only be important to protect a group's (in this case 

francophone) culture from the diluting infiuence of the larger society, but it may 

also be necessary to make "sure that there is a community of people in the future 

that will want to avail itself of the opportunity to use the French language. il124 

Using this argument as a guide, Taylor would see the French language "as a 

collective resource that individuals might want to make use of, and act for its 

preservation, just as one does for clean air or green spaces. 9 9 1  25 
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Taylor believes that dialogue plays an important role in shaping 

recognition. His substantive liberalism çuggests that the difference between the 

notion that groups have equal worth and the act of declaring support for a group 

is inexplicably linked together. Thus. according to Taylor, the "difference is only 

in the pa~kaging.""~ Essentially, Taylor advocates a deeper level of 

understanding difference. He asserts that we need to allow for a 'deep diversity' 

"...in which a plurality of ways of belonging would also be acknowledged and 

ac~epted." '~~ Consequently, substantive liberalism and his notion of 'deep 

diversity' propose a solution that would see different communities respecting the 

notion that others may have a sense of belonging that is unique from their own. 

In surnmary, Taylor contends that recognition becomes valuable because 

it allows individuals the freedom to define one's own identity. Because it is 

through dialogue that we develop our sense of identity, it is important to 

understand the value of respecting the equal moral worth of others. In order to 

promote this notion, he introduces a substantive f o m  of liberalism that not only 

looks toward the past for definition, but toward the future for direction. Taylor 

finds room within liberalisrn, as did Kymlicka, for the collective interests of 

communities. 

The "Politics of Difference" Amroach 

Iris Marion Young provides an alternative viewpoint. Her critena for the 

allocation of special rights can be seen in her critique of what she ternis the 

'26 Taylor, "Shared and Divergent Values." p. 176. 
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'liberal assirnilationist' perspective of group recognition. Fundarnentally, 

liberalism irnpiies that al1 individuals should be treated with equal regard and 

should not be considered a part of any group association that they have not 

chosen. Young maintains that the consequences of this type of liberalism 

constitute an assimilationist position in so far as it atternpts to treat every 

individual in a colour-blind fashion. 

She establishes three main problems with the liberal perspective. Firçt, 

she argues that the tenets of liberalism do not correspond to personal 

experience. AWhough individuals rnay be disadvantaged or oppressed due to 

their group rnembership, they may experience other advantages. For example, 

people may gain meaningful friendships, social solidarity, or some aesthetic 

appreciation from interactions with others in similar  situation^.'^^ TO put it 

another way, the assirnilationist ideal rnay leave out or exclude other facets of 

group identification that may be of value to the growth of the individual. 

The second problem with the assirnilationist perspective is that liberalism 

"presumes a conception of the individual self as transcending or pnor to [the] 

social [or cultural] con te~ t . " '~~  According to Young, this is the liberal notion that 

an individual's identity is chosen and not predeterminsd. As a result, if an 

individual was poor, oppressed, or depressed it would be a result of social 

situations that the individual has not c h ~ s e n . ' ~ ~  Young believes that "[sluch a 

voluntarist conception of self is unrealistic, undesirable, and unnecessary. We 

Iris Marion Young, "Together in Difference: Transforming the Logic of Group Political Conflict." 
in Judith Smith Ed., Principled Positions: Posfmodemism and the Rediscovery of Values (London: 
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cannot Say that someone experiences injustice or coercion sirnply by finding 

themselves in social relationships they have not ~hosen."'~' She qualifies her 

criticism of unchosen circumstances by writing. "if un-chosen relationships do not 

produce systematic group inequality and oppression, and also allow individuals 

considerable personal liberty of action, then they are not unjust. ,1132 

Finally, the "strategy for undemining group based oppression implied by 

the assimilationist ideal. ..is not likely to succeed under circumstances where 

there are cultural differences among groups and some groups are privileged."'" 

If one cultural group possesses greater power (econornic, social and political) 

then its ideals and characteristics are perceived as the nom. This has a 

compting effect. It lirnits the experiences and achievements of other cultures 

from influencing development of policies and standards in the political, social, 

and economic armas. For example, there is a growing opposition in the United 

States against the use of I.Q. and S.A.T. examinations for the purposes of 

gauging a child's educational and vocational prospects. Opponents argue that 

such tests are culturally biased and are therefore not representative of their 

experiences. They assert that such tests represent the white majority's history 

and skills, and consequently, are not an objective interpretation of skill or ability. 

Furthemore. the use of such tests contributes to the oppression and under- 

representation of minorities in the United States. The neutrality that liberals daim 

'= Young, "Together in DHerence." p. 163. 
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is representative of al1 groups and cultural identities renders such neutrality 

counterproductive. 

in contrast to the assimilationist perspective, the politics of difference 

approach finds value in the fact that each culture has its own uniqueness, and 

doubts ". . Abat a society without group differences is either possible or 

desirab~e."'~~ Like Kymlicka, this theory interprets group identity as a significant 

ingredient in the formulation of our identity. This approach assumes that culture 

is the primary source from which we find the tools necessary to search for the 

'good'. In this vein, Iris Marion Young offers a critique of the historically 

entrenched notions of identity that classm difference as "othemess". 

Specifically, she maintains that, 

[wlhere the social relation of the group is one of privilege and 
oppression, this attribution of othemess is asymmetrical. While the 
privileged are defined as active human subject, inferiorised social groups 
are objectified, substantialised, reduced to a nature or essence. Where as 
the privileged groups are neutral, exhibit free, spontaneous and weighty 
subjectivity, the dominated groups are marked with an essence, 
imprisoned in a given set of possibilities.'35 

That is, when the ranges of choices and the identity of groups in a minority 

position are constructed by the dominant group, the rninority group is seen only 

through the subjectivity of the dominant group. Defining groups as 'other' also 

suppresses differences within society: "It denies the difference among those who 

understand themselves as belonging to the same group; it reduces the members 

of the group to a set of common attr ib~tes." '~~ Furthemore, homogenizing a 

'" iris Marion Young. Justice and the PolLtics of DHerence (Princeton, New Jersey: Princeton 
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group's identity limits its ability to define itself as diHerent from those that are 

used as the "neutral point of reference" (the dominant group). 

Young contends that "a social group exists and is defined as a specific 

n137 group only in social and interactive relation with others. Her view disregards 

the traditionally held notion that dialogue between groups aid individuals in 

discovering similarities between them, thus assurning that identity emerges when 

groups interact and discover their dissimilarities. In other words, the traditional 

type of group identification is not based on who is nota member. but rather, who 

is. A conception based on difference contradicts the notion of liberal 

individualisrn, which maintains that rights belong to the individual and not the 

group. Altematively, "the politics of group assertion ... takes as a basic principle 

that members of oppressed groups need separate organizations that exclude 

others, especially those from more privileged g r o ~ p s . " ' ~ ~  

In response to the inconsistencies that Young identifies in the liberal 

perspective, she develops three specific forms of criteria for the allocation of 

special rights. Each of these conditions is required for a successful 

implementation of a politics of difference approach. First, "the g m p s  in question 

must understand thernselves as participating in a single s ~ c i e t ~ . " ' ~ ~  It is 

important that they realize that al1 foms of interaction occur within the same 

society. As a result, dialogue and interaction become increasingly important in 

order to foster communication between groups. In this case, "[dlifference now 

cornes to mean not othemess, exclusive opposition, but specificity, variation, 

13' Ibid.. p. 161. 
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heterogeneity. ni40 

Second, groups must be prepared to reach an agreement conceming the 

conflicts that anse, and as a result must be members of the same political 

system. Furthemore, the polity should be stmctured in a manner consistent with 

the promotion of such dialogue and the need for al1 the groups to agree.14' More 

specifically, this "refers prirnarily to the full participation and inclusion of everyone 

in a society's major institutions, and the socially supported substantive 

opportunity for al1 to develop and exercise their capacities and realize their 

ch~ices. " '~~ This second claim is based on the notion that "[a] state must 

conduct business in some language or languages, and it is alrnost always 

aligned in many other ways with the majority culture in its j~risdiction."'~~ Thus, a 

politics of difference approach "requires that public policy actively compensate for 

the lack of recognition or the disadvantage that some members of the polity 

suffer because of their cultural membership."'* 

The third point specifies that one must remember that the polity will be 

heterogeneous. This means "that the social groups of the society have a 

differentiated place in that public, with mutual recognition of the specificity of the 
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groups in the Furthemore, such group institutions will not be blind to 

group difference, but rather, will attend to i t  The politics of difference approach 

. . .insists on liberation of the whole group of Blacks, Women, American 
Indians, and this can be accomplished only through basic institutional 
changes. These changes must include group representation in policy 
making and an elimination of the hierarchy of rewards that forces 
everyone to compete for scarce positions at the top.146 

The three decision rules for the provision of status presented above, 

attempt to provide guidelines by which cooperation and equality may be fostered 

between the minority and majority. Kymlicka asserts a liberal-based theory that 

differentiated between national minorities and immigrants in the provision of 

status. Taylor's position requires a deeper definition of diversity in order to 

promote an understanding that we al1 have different attachments to Our cultures. 

Young, on the other hand, advocates a politics of difference position that granted 

special status to al1 groups. Finally, while each of these theorists respects 

diversity in society, they present radically different ways of incorporating values 

into a single nation. 

The next chapter will be dedicated to analyzing each approach with 

respect to abon'ginal peoples' quest for recognition in hopes of finding a set of 

criteria by which differentiated citizenship rights may promote equality for 

aboriginal peoples. 

'" Young, "A Multicultural Continuum," p. 48. 



Chapter 3: What's Wrong with Differentiated 
Citizens hip 

The main thnist of this chapter is to examine each of the theories that 

were outlined as alternative methods to the White Paper proposals on dealing 

with aboriginal rights in Canada. This will be done first by briefly restating each 

of the theories in relation to abonginal people's dernands for special status. 

Next, the discussion will tum toward a critique of each of the theories, showing 

key difficulties that limit each theory's applicability. This will be done in hopes of 

outlining an alternative set of criteria in which aboriginal demands for recognition 

can be supported. 

Compromised Liberal Approach 

As outlined in the previous chapter Kymlicka's main objective is to 

construct a defense for minority rights that embraces traditional liberal values. 

These ideas are built upon two foundations. First, "that individual freedorn is tied 

in some important way to membership in one's national g r ~ u p . " ' ~ ~  Second, 'Yhat 

- - -- 
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group-specific rights can promote equality between minority and rnajority. ~ 1 4 8  

Kymlicka also asserts that collective rights may be needed so disadvantaged 

groups rnay overcome what he calls "an inequality of circumstance". In his view, 

these national minorities are groups that typically wish to maintain themselves as 

distinct societies alongside the majority culture, and demand vanous foms of 

self-govemment to ensure their survival as distinct societies. Kymlicka also 

agrees that self-government rights should be awarded to nations in multination 

states in the f om  of territorial jurisdiction or political autonomy that would allow 

their cultures to develop fully and freely. 

A brïef glance at Kymlicka's theory gives one the impression that it would 

grant aboriginal peoples the same sort of recognition that they achieved in 

Charlottetown. Kymlicka would agree with the aboriginal people's resistance to 

the White Paper, in so far as he agrees with the valuable role that our culture 

plays in enabling individuals to become aware of their range of choices. This is 

important, daims Kymlicka, because our culture provides the means by which 

Our "options and choices become ~ignificant."'~~ If the White Paper proposals, as 

aboriginal groups perceived them, denied thern the ability to maintain and 

practice their cultural traditions, it would have severely restricted their ability to 

develop a meaningful context of choice. 

Aboriginal people's quest for recognition also satisfies Kymlicka's 

definition of a national minority. Aboriginal communities wish to maintain 

themselves as distinct societies alongside the majority culture and have 

- - -- - -- - -- 
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demanded self-government rights in order to ensure their survival. As Kyrnlicka 

writes, national minonties are fomed "from the incorporation of previously self- 

goveming, tem'torially concentrated cultures into a larger state" and which 

demand autonomy rights from the dominant culture.'50 This was most evident in 

aboriginal communities opposition to the White Paper and in the Dene' 

declaration of 1975 and the Nunavut proposal of 1976. In the Charlottetown 

Accord, aboriginal communities were successful in negotiating the right of self- 

govemment. 

This is, however, where the continu@ expires between Kymlicka's theory 

and the recognition of aboriginal rights. There are two main difficulties that need 

to be addressed. First, Kymlicka notes that self-government rights of the type he 

is proposing are more problematic in application when the national minority is 

spread throughout the country. Reconciling aboriginal demands with Kymlicka's 

theory becomes dificult when dealing with self-government rights for aboriginal 

peoples who are few in numbers and spread randomly across the country. 

According to Statistics Canada. there were 'L.799, 010 individuals who reported 

that they were North American Indian, Metis or Inuit, about 3% of Canada's total 

popu~ation.'"~~ This small percentage of the population is also spread quite thinly 

across the country, with no more than 18% of the aboriginal population being 

found in any one province.'" If self-government rights were to be given to 
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aboriginal people, the manner in which it would be administered would not satisfy 

Kymlicka's criterion that they be regionally concer~trated.'~~ There were similar 

concems surounding the proposal of Bill C-34 (the Yukon First Nations Self- 

govemment Act). This bill would have given the First Nations the power '70 

legislate over their members in the Yukon whether or not those members INe on 

settfement lands."'" A nurnber of curious implications anse from this suggestion. 

Smith notes, "[ilf one of their members lives in downtown Whitehorse or another 

urban setting, next door to a non-abonginal Canadian - outside of the settlement 

land of his First Nation - then his rights and the laws that affect him are different 

from his next door neighbour."'55 This situation would only serve to differentiate 

citizens frorn each other, rather than promoüng the type of equality that 

Kymlicka's approach ultimately wishes to achieve - an equality of circumstance. 

The application of self-govemment with respect to the Charlottetown negotiations 

would have been similar in application. Very few aboriginal people reside on 

reserve lands; in fact, many 'Status Indians' live in large urban centers. As a 

result, this would create difficulties in applying Kymlicka's criteria for the provision 

of special rights. 

More fundamentally, it is far from clear that aboriginal leaders want to 

create liberal societies with the powers of self-government. Many cornmentators 

have noted that the whole point of aboriginal self-govemment is to let aboriginals 

la Kymlicka believes that federalism is the best means by which to grant national minorities self- 
government rights. This only works, as Kymlicka notes, where "the boundaries offederal sub- 
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re-create quite illiberal comrnunities. Kymlicka's theory may support 'liberal' self- 

goveming groups, but it cannot support self-goveming rights for illiberal groups 

such as the aboriginals. As Levey notes, "[tlhere is great irony in this. Those 

groups whose cultural rights daims Kyrnlicka's theory was originally designed to 

defend - namely, indigenous groups - tend to be among the nonliberal groups 

whose self-government rights require some other defense than his autonorny- 

based t h e ~ r ~ . " ' ~ ~  If the foundation of his approach were to create a 'fiberal' 

defense of rninority rights, he would find it difficult to support the interests of 

illiberal groups within a liberal society. As Tomasi notes. "[i]f the majonty (or 

leadership) of a cultural group wishes to be allowed to adopt special collective 

rneasures that would conflict with the liberal rights of both member and non- 

member citizens. those measures cannot be justified by liberalisrn's foundational 

principles in the way Kymlicka had h ~ p e d . " ' ~  As Parekh notes, Kyrnlicka argues 

that "individualism, autonomy, critical self-reflection, and choice are central to 

liberalisrn. lndividuals are the basic moral units of society and the sole bearers of 

rights and  obligation^."'^^ If aboriginal communities were given the right to build 

institutions and implement laws that reflect their cornmunitaflan traditions, would 

this not violate the foundation of Kyrnlicka's theory? 

As far as Kyrnlicka's approach is concemed, special rights are only 

granted so that the individuals that reside within the group can have a meaningful 

ls5 Smith, Our Home or Native Land. p. 61. 
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context of choice in which to search for his or her own good. It is not intended to 

provide the means for the 'group' to have a rneaningful context of choice. 

Aboriginal people conceptualize the "individual as one of subordination to the 

whole. This conception was derived from their experience of the interrelatedness 

of al1 life (human, animal, plants, and objects) and the need for harmony among 

al1 parts."159 What implication does this hold for Kymlicka's allocation of special 

rights to disadvantaged groups? According to Parekh, Kymlicka asserts "that a 

liberal society should speak out against their illiberal practices, support and 

encourage liberal opinion in them, offer incentives and apply pressure with a view 

ta stirnulating liberal reforms, devise rnutually acceptable mechanisms for 

respecting individual rig hts, etc."l6' The aboriginal concept of the individual 

conflicts with the intent of Kymlicka's theories regarding the granting of special 

nghts, in so far as its foundation is built upon liberal concepts. 

If, however. aboriginals wanted to build communities that respected what 

Holmes notes as liberalism's four core noms or values of persona1 security, 

impartiality, individual liberty, and democracy, they would hardly need the kind of 

self-government allotted in ~harlottetown.~~' Instead, aboriginal communities 

could make do with the powers of Canadian municipalities. Aboriginal people 

would be able to develop their comrnunities with an identity that reflected their 

cultural particularities. Lands could be zoned to allow aboriginal people to 

practice many of their cultural traditions such as hunting, fishing, or spirit 

159 Menno Boldt and Anthony Long, Tribal Philosophies and the Charter of Rights and 
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dancing. The devolution of powers from the provincial to municipal govemrnents 

would also allow them to develop social services that rneet any special needs 

that aboriginal communities may have. Criminal laws and regulations would still 

apply equally to ail citizens in Canada and would protect the liberty of aboriginal 

and non-abonginal individuals, the importance of which will be discussed in 

reference to the Thomas V. Norrr's case in the next section. 

To sum, Kyrnlicka supports aboriginal people's opposition to the White 

Paper and their calk for self-determination. His theory is unable to support their 

desires, however. when the theory is put into practice. Kyrnlicka's criteria for the 

provision of status can provide aboriginals with the justification for making claims 

for special status. However, it is not clear that he would grant them liberal self- 

government rïghts based on the fact that their systems of organization do not 

respect Kymlicka's liberal pnnciples. Kymlicka's theory cannot give aboriginals 

what they ultimately desire - the ability to govem themselves in a manner 

consistent with their traditional practices. 

Substantive Liberal Approach 

Although Taylor's resolution to the problem of recognizing disadvantaged 

minorities focused on the case of the Quebecois within Canada. it can easily be 

extended to the protection and promotion of any disadvantaged national minority 

such as aboriginals. His theory is predicated upon what he sees as the "refusal 

to recognize the different senses of national belonging of English-speaking 

16' Stephen Holmes. The Anatomy of Anti-Liberalism (Cambridge: H a ~ a r d  University Press, 
1993), p.4. 



Canadians, Quebecois, and aboriginal peoples."'62 Taylor maintains that "the 

dignity of human beings consists ".. .in their directing their own lives, in their 

deciding for themselves the conditions of their own existence, as against falling 

prey to the domination of o t h e r ~ . " ' ~ ~  Taylor believes a society with strong 

collective goals can still be a liberal one, providing it is also capable of respecting 

diversity, especially when dealing with those that do not share its common goals. 

Based on this notion he maintains that al1 people should be guaranteed a level of 

respect for their traditional culture. As a result, he supports special measures or 

differential rights for groups. He also believes that it is not only important to 

protect a group's culture for the good of the larger society, but also to guarantee 

that there will be members of that particular group in the future, for individuals to 

have the opportunity to enjoy that culture's traditions. Taylor's solution to the 

problern of equality focuses on developing a deeper level of diversity, in which a 

plurality of ways of belonging would also be acknowledged and accepted. 

Taylor, like Kymlicka, would find aboriginal opposition to the White 

Paper just. This position can be seen in his criterion regarding the important role 

that equitable recognition can play in the formulation of Our identities. The 

culture-eroding policies that aboriginal peoples believed were inherent in the 

White Paper would not have, according to Taylor's theory, attempted to curb or 

cure the misrecognition that aboriginal groups were suffering. Aboriginal people 

felt their cultures were being destroyed by the inability to preserve their own 

heritage; by "prohibition of the use of their mother tongues (and denial of 

''' Taylor, "Shared and Divergent Values," p. 155. 
lm Taylor, T h e  Politics of Recognition," p. 225. 



education in these mother tongues); and destruction of their land base by 

rendering impossible collective land owner~hip."'~ Taylor's thinking suggests 

that the White Paper proposals would have only served to speed up the 

ethnocide that aboriginal communities felt they were facing. Furtherrnore, the 

assimilationist premise of the White Paper proposals, as aboriginal groups 

perceived them, does not allow for a 'substantive level of recognition' for a 

disadvantaged group. 

Another reason Taylor rnight approve of opposition to the White Paper 

proposals and a cal1 for special protections is the important role he believes 

dialogue plays in the shaping of Our identity. He would have approved of 

aboriginal efforts to defeat the White Paper, in so far as they were attempting to 

achieve a higher level of understanding or recognition. He asserts that it is 

primarily through dialogue with other groups that we become "capable of 

understanding ourselves, and hence of defining our ider~tity."'~' If aboriginals are 

integrated into the Canadian rnainstream, how can they, as a group, enter into a 

dialogical relationship with another group on an equal footing? The danger is 

that if this image of aboriginal peoples becomes intemalized then it can actually 

become the tool for oppressing an entire people. As a result, special protections 

for aboriginal communities could be supported if they were focused on resolving 

the misrecognition of their identity. 

This raises the question of whether he would support special rights that 

serve to differentiate one group from another. If Our identities cannot be worked 

Wolfgang S. Heinz. lndigenous Populations, Ethnic Minotities and Human Rights 
(Saarbrucken, Germany: Verlag breitenbach Publishers, 1991), p. 75. 



out in isolation, but must rather be negotiated on an equitable level through 

dialogical relations with others, would not special rights or status disrupt the 

equitable discussion he is searching for? That is, would self-government rights 

for aboriginals not violate this principle? Taylor attempts to avoid this piffall by 

claiming that special representation rights are not in violation with his views. He 

advocates "substantive liberalismn which, according to Taylor, will be more willing 

to weigh the importance of uniform treatment against the importance of cultural 

survival. In the aboriginal case. Taylor would be willing to support demands for 

self-government under the belief that a society can advocate strong collective 

goals without losing its defining liberal characteristics. 

This line of reasoning points to a greater problem in Taylor's theory. On 

the one hand, he stresses that a group may pursue strong collective goals, in 

order to protect and even perpetuate the group. On the other hand, he asserts 

the importance of traditional liberal values such as equal civil and voting rights in 

helping the individual to define his or her identity. These two imperatives often 

collide: collective goals often clash with the rights of the individuai. Taylor has 

little to Say about how to resolve this clash, except that one rnust 

distinguish between, on the one hand, the fundamental liberties - those 
which should never be infringed and which therefore ought to be 
unassailably entrenched - and, on the other hand, the privilege and 
immunities which are important but can be revoked or restricted 
for reasons of public policy (although one needs a strong reason to 
do so)? 

How c m  "fundamental liberties" be distinguished from "privileges and 

immunities" which can be revoked? 

Taylor, The Politics of Recognition," p. 230. 



Taylor provides us with a practical example of how he distinguishes these 

from each other. In the case of the French in Quebec, he supports "policies [that] 

are aimed at survival [and] actively seek to create rnembers of the community, for 

instance, in their ensuring that future generations continue to identiw as French 

speakers.n167 For example, he thinks that the pursuit of these values "may even 

involve reducing their individual freedorn of choice, as Bill 101 does in Quebec, 

where francophone parents must send their children to French-language 

,1168 schools. Thus, a group may take collective measures to ensure its survival, 

and this may even involve interfering in parents' decision-making over their 

children's education. By raising this possibility, Taylor is raising a plethora of 

potential problems. The Thomas v. Norns case, for example, concems the 

confiict between the pursuit of collective aboriginal goals and individual rights. In 

this case, Thomas was suing for damages because he was, 

[florcibly seized and taken from his friends home by the defendants and 
then transported to the Somenos Long house of he Cowichan lndian 
Band no. 642 ... The Plaintiff says that he was falsely imprisoned in the 
house for four days. During this time he was forced to go through the 
initiation ceremonies, or tradition, required in order to become a spirit 
dancer of the House. He was assaulted, bâttered and wrongfully 
confined, and as a result he suffered injuries that required 
hospitalization .16' 

The defendants maintained that they had the nght to initiate Thomas into the 

Coast Salish Big House Tradition based on their aboriginal right to exercise and 

continue the ~raditi0n.l~' Although Thomas was a rnember of the Lyackson 

166 Taylor. "The Politics of Recognition," p. 245. 
16' lbid. 
'" Taylor, 'Shared and Divergent Values," p. 166. 
16' Thomas v. Noms. [l992] 2 C.N.L.R. 139 at 144. 
''O Thomas v. Noms. [1992] 2 C.N.L.R. 1 39 at 143-44. 



Band, and of the Coast Salish people, he did not give his consent to be initiated 

into the Big House Tradition. 

Taylor does not directly discuss the issues of the Thomas case, so we 

must fall back on his discussion of Quebec for assistance. In the Quebec 

example, he would allow the suppression of a parents' rïghts to detenine how 

their children will be educated, in order to promote the goals of the larger 

community. In the Quebec context, Taylor defines Yundarnental liberties" 

narrowly and "privileges and immunities" that can be revoked broadly. If parents 

can be denied the right to determine how their children will be educated, then 

what other "privileges and immunitiesn can be set-aside in the pursuit of the 

collective goals of the community? 

In order to maintain the interests and cohesion of the community at large, 

dissenting individual interests may, on occasion, have to be suppressed or at 

least controlled. In practice, it will be difficuit then to grant aboriginal 

comrnunities self-determination rights and at the sarne time guarantee the 

fundamental rights of the individual members. Taylor asserts that under some 

circumstances it may be necessary to make 'sure there is a community of people 

in the future that will want to avail itself of the opportunity to [enjoy the 

~ulture].""~ It follows, that maintaining a culture is important to Taylor's theory. 

This does not bode well for the protection of fundamental liberties. As Cooke 

notes, Taylor's substantive liberalisrn is problematic "for it appearç to undennine 

the very understanding of individual freedom on which liberalism itself is 

17' Taylor. "The Politics of Recognition," p. 245. 



prern~sed."'~~ Tayloi's reluctance to reconcile the dichotomy between collective 

goals and individual liberty does not offer a valid solution to aboriginal people's 

quest for recognition, but is rather dernonstrative of the problems inherent in their 

strugçle. 

In sum, Taylor's approach, like Kyrnlicka's, would support aboriginal 

peoples' opposition to the White Paper proposals. Taylor's theory ais0 

recognizes the need for the equitable recognition of aboriginal people's place in 

Canadian society. Taylor's approach fails, however, to reconcile his concem for 

individual rights with his concem for the collective goals of the nation. 

Differentiated Citizenship Approach 

Iris Marion Young advocates the last option for the promotion of equality of 

aboriginal peoples. As stated in the previous chapter, she promotes a politics of 

difference approach that finds value in the fact that each culture has its own 

uniqueness and interprets this uniqueness as a significant ingredient in the 

formulation of one's identity. Young asserts that it is important for the group to 

be able to create its own identity and not leave this task to the dominant class or 

majority because the minority's culture will tend to be homogenized or 

rnarginalized by the dominant class. She maintains that the best way to protect 

and advance the equal treatment of groups is to prornote the dissimilarities that 

exist between groups. 

- . -. - - - - - - 
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Young asserts that four criteria are important in fostering a group's ability 

to form its identity. First, "the groups must understand that they are participating 

in a single s ~ c i e t ~ . " ' ~ ~  Second, groups must be prepared to reach an agreement 

conceming the conflicts that anse, and consequently must be members of the 

same political systern. Most importantly, however. "the polity must be structured 

in a manner that promotes the need for all groups to agree and participate in 

society's major  institution^."'^^ Last. the polity must be heterogeneous. That is, 

"the social groups of the society must have a differentiated place in that public, 

with mutual recognition of the specificity of the groups in the public. m l 7 5  

Young would also support aboriginal people's opposition to the White 

Paper, but not for the same reasons that Kymlicka and Taylor did. First, Young 

would agree with the aboriginal community's notion that the white man' did not 

understand the interest they had in preserving their traditional beliefs. Young 

believes that the assimilationist ideal may leave out or exclude other facets of 

group identification that rnay be of value to the growth of the individual. For 

aboriginal communities, the lndian Act took away their traditional ways of living, 

but later became their only means of maintaining what was left of their culture.176 

The White Paper, if it had been successful. would have drastically changed how 

aboriginal people have traditionally viewed their place in society. It would have 

eliminated a significant portion of their group's particularity, the lndian Act. 

ln Young, 'Together in Difference," p. 165. 
1 74 Young, Justice and the Politics of Ditference, p. 171. 
1 75 Young, "A Multicultural Continuum," p. 48. 



The second problem with the White Paper proposals. according to the 

politics of difference approach, is that they ignored the important role that group 

identification plays in defining the individual. The White Paper appeared to 

assume that their traditions and history did not matter, that the individual native 

person would be better off, and have a greater number of opportunities if they 

were given the same rights as al1 other Canadians. The foreword of the White 

Paper stated that 

In the pages which follow, the Govemment has outlined a nurnber of 
measures and a policy which it is convinced will offer another road for 
Indians, a road that will lead gradually away from different status to full 
social, economic and political participation in Canadian ~ i f e . ' ~ ~  

Young asserts, as does Kymlicka, that culture plays a vital role in defining the 

individual. Young goes on, however, to add that the individual self is also 

substantially shaped by her social environment. Aboriginal people would not be 

able to develop a full sense of who they are and what their place in society was if 

they were assimilated with the rest of the population. 

The last problem with the assirnilationist alternative, according to this 

application of Young's writings, is that the strategy for undermining group based 

oppression implied by the White Paper was not [ikely to succeed under 

circumstances where there are differences among groups and sorne groups are 

privileged. That is, the assirnilationist solution that the White Paper proposed 

was not likely to succeed where an inequality still existed between the aboriginals 

and the white majority. As a result, the white majority's cultural characteristics 

would have become accepted as the nom and subsequently caused aboriginal 

1 77 House of Comrnons Debates, July 1 i , 1969, p. 1142, Jean Chretien. 



characteristics to vanish. This would have severely limited aboriginal people's 

ability to influence the formulation of public policies that may be in their 

cornmunity's interest This also would have, according to the politics of 

difference approach, had the effect of erasing aboriginal people's histories and 

traditions from social, economic and political arenas in Canada. 

Although Young's approach may support aboriginal peoples' opposition to 

the White Paper, the constitutional deal making that took place after 1969, 

leading up to the Charlottetown Accord, creates some difficulties for her 

approach. On the one hand, Young asserts that difference is important. It gives 

the individual the ability to develop the self. Difference, claims Young, also 

combats the ability of the dominant group to define the identity of the minority, 

homogenizing a group's identity limits its ability to define itself as different from 

those that are used as the "neutral point of reference" (the dominant group 

ideology). On the other hand, Young maintains that it is important to remember 

that these 'differentiated' groups al1 must exist within the same society. 

Furthemore, the groups in this society must also be ready to come to a 

consensus regarding any conflicts that may anse. Public institutions will attend 

to group difference. These ideals of the politics of difference approach do not 

seem to correspond to practice for two reasons. 

First, in ternis of aboriginal people, Young would agree that they deserve 

differentiated rights because their ability to maintain their traditions suffers due to 

their cultural membership. She would also agree with the aboriginal need of self- 

govemment, based on her supposition thst members of oppressed groups need 



separate organizations that exclude others. The difficulty arises, however, in the 

application of differentiated institutions. To put it another way, if differentiated 

group rights for oppressed groups are to be upheld and at the same time they 

are to share political decision making, which groups' opinions matter? For 

example, which g roup's criteria formed the basis for justifying the Charlottetown 

negotiations? Although aboriginal groups and the federal government reached a 

consensus at Charlottetown, al1 groups were not involved in the negotiating 

process. The organizers of the Charlottetown negotiations chose to ignore an 

important segment of the abonginal population - wornen. In fact, none of the 

four active aboriginal women's associations were invited to participate in the 

negotiations. The Native Women's Association of Canada (NWAC) feared that 

their exclusion from direct funding for constitutional matters and from 
direct participation in the discussions threatened the equality of 
aboriginal women and, in particular, that the proposals advanced for 
constitutional amendment would not include the requirement that the 
Canadian Charfer of Rights and Freedoms be made applicable to any 
fom of Aboriginal self-government which might be neg~tiated. '~~ 

If the male aboriginal groups were the only ones who participated, the agreement 

was based on only a few of the parties concemed. As a result, although Young's 

approach may support the consensus reached at Charlottetown (the need for 

self-govemment), her theory would have difficulty supporting the methods by 

which the agreement was reached. Native women's groups, as well as those in 

opposition to the aboriginal demand of self-government, would have had to 

participate in the negotiating process in order for it to satisQ her criteria. Ali 

parties need to be present during discussions for the results to be satisfactory. 

1 78 Native Women's Assn. of Canada v. Canada, [1994]3S.C.R. 627 at 3. 



This bnngs us to the second problem with Young's approach - c m  an 

equitable agreement to grant special rights to groups even be reached 

irnpartially? If her criterion requires the participation of al1 minority groups in the 

decision making process, at what point do demands stop, and who makes the 

decision as to which views are relevant to the discussion? Young is not entirely 

clear on this question, but a nurnber of hypothetical consequences can be 

developed. If there is no one designated to make these types of decisions then 

Young's approach rernains consistent, because no group is given preferential 

treatment. However, if a group, person, or institution is given the responsibility to 

make these decisions then Young's approach fails at its very foundation. That is, 

if some authority were needed, it would create the same majonty-minority 

distinction that her approach attempts to eradicate. Minority interests would then 

be seen only in terms of the subjectivity of the dominant group. The other 

possibility is that coalitions would form on certain issues, which would also not 

eliminate the possibility that some rninority interests would be ignored. As a 

result, what would become the dominant group ideology would serve to define 

the participants, and consequently, the interests and decisions of the society's 

oppressed groups. In the end, Young's criterion for the provision of special 

status does not allow for the type of aboriginal self-government that was 

proposed at Charlottetown, nor does it successfully promote equality amongst 

groups. 

Although none of the three approaches that were examined were found to 

support the approach that the Trudeau Liberals took with the 1969 White Paper, 



they were also unable to provide a viable theory for promoting equality through 

differentiated citizenship. Kymlicka and Taylor both daim to value liberal 

traditions, but as this discussion has shown, liberalism cannot reconcile itself with 

aboriginal demands for specific rights and self-government based on the unequal 

relationships that are created by such demands. Conversely, the equitable 

rnanner by which Young believes minority daims should be dealt with also falls 

short of supporting the methods by which agreement can be reached conceming 

differentiated rig hts. 

Is there a way to be sensitive to the demands of aboriginals within an 

equitable and liberal framework? The problerns I have raised with each of the 

theories make this task impossible. If liberal equality is the foundation upon 

which Canada was to be constructed, it might be possible that aboriginal 

demands are unreasonable. Of course, there still is a need to develop a way of 

dealing with dernands of aborÏginals within a liberal society. To this end, the next 

chapter will revisit the proposals of the 1969 White Paper and Trudeau's Just 

Society. It will examine these proposals in order to discover whether or not 

Trudeau's vision can promote the type of equality that would satisfy aboriginal 

demands for equality and cultural survival. 
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Conclusion: Revisiting the White Paper Proposais 

There is no arguing that aboriginal people live in substandard housing and 

suffer from discrimination, poor health and economic performance. In 1969. the 

Trudeau White Paper tried to solve these ills by proposing to make aboriginal 

peoples into "full Canadian citizens". Treatment as differentiated citizens 

perpetuated their poor circumstances in Trudeau's view. Therefore, eliminating 

the foundations of differentiated citizenship would propel aboriginal communities 

toward greater equality. By giving them the same rights and privileges as every 

other Canadian, aboriginal people would get the same opportunities as others 

and becorne equal citizens. 

Aboriginal communities opposed the White Paper proposals. They saw 

them as a threat to their ability to maintain their traditions. In the years that 

followed, aboriginal people developed a national identity, forming national 

associations such as the NI6 to help voice their concems. The defeat of the 

White Paper also started the twenty-five year search for a solution to their 

problems of inequality. During this time the federal govemment came to see 

aboriginal demands for recognition in a more favourable light. It began to 

advocate solutions that would entrench aboriginal peoples' citizenship. 



Aboriginal communities and Canadian governments then engaged in several 

rounds of constitutional negotiations. Many years of frustration followed . 

Eventually, in the Charlottetown Accord aboriginal cumrnunities and the federal 

govemment came to a consensus on a new constitutional recognition for 

aboriginal people. Although the agreement was defeated in a national 

referendurn by the Canadian people, the agreement remains a guide for future 

negotiations. 

Three alternative approaches that suggest differentiated solutions to the 

problerns of inequality have been outlined. In each case, the approach could not 

provide a way for differentiated rights to promote equality amongst groups. In the 

'Lcompromised liberal" approach, Kymlicka's inability to reconcile group rights with 

his devotion to liberal principles jeopardizes the intent of his approach. In the 

"substantive liberal" approach Charles Taylor tries, like Kymlicka, to find mom 

within the liberal tradition for collective notions of representation. His approach 

also falls short of providing a set of criteria by which differentiated rights can 

prornote the equality of a particular group. Taylor attempts to find value in the 

protection and maintenance of a collective idenüty, but still desires to protect the 

"fundamental rights" of each individual member. As the Thomas case illustrates, 

these two notions inherently confiict with one another. 

The "politics of differencew approach is also incunsistent, but its downfalls 

are very different from those of the other two approaches. Young's theory 

corresponded to aboriginal opposition to the White Paper and even supports 

differentiated nghts, but it has difficulty supporting the methods by which 



consensus was reached at Charlottetown. Her criteria are unable to promote the 

type of equality that she advocates. Young's theory rnay support differentiated 

rights claims, but her criteria that al1 groups must participate and corne to a 

consensus regarding conflicts assumes that consensus of this nature is possible. 

even practicable. 

Although it was the rejection of the White Paper proposals that drove 

abonginal people toward demands for differentiated tlghts. there rnay be some 

value in thinking about how the proposals could be implemented in some feasible 

way, or rnight be incorporated into the cuvent debate. The White Paper was 

intended to be a progressive document. It was a serious effort to grapple with 

the undeniable problems afflicting aboriginal communities. Arguably, Canada 

has gone too far down the path to self-govemment to tum back and adopt the 

White Paper proposals en bloc. But, as even the RCAP noted, the shape of 

aboriginal self-govemment has yet to be established. Aboriginal self-govemment 

rnay be designed to keep aboriginal individuals out of the Canadian mainstream, 

or they rnay be designed to encourage individuals to integrate into the 

mainstream over tirne. In fleshing out the rnachinery of self-government, there 

rnay be proposals in the White Paper worth keeping in mind. The White Paper 

proposals, for example, rnay avoid many of the problems inherent in the three 

approaches to differentiated citizenship in this thesis. 

As mentioned earlier, The White Paper proposed to change the manner in 

which aboriginal peoples had traditionally been treated - by exclusion or 

difference, rather than as equal Canadian citizens. The White Paper set out to 



do this through six measures. Briefly, these were: the removal of legislative and 

constitutional bases which differentiated aboriginals; a recognition of the positive 

and unique contribution that native culture makes to Canadian society; the 

delivery of govemment services in the same way for both aboriginals and other 

Canadians; transfemng to the native communities title to reserves; recognition of 

al1 lawful obligations; and rnaking aid available for those that most need it to 

prornote the equal treatment of aboriginal peoples. A retum to these six 

measures can provide a viable solution to Canada's Indian question. 

It is useful to see how the White Paper proposals could avoid the 

problems that befell the three approaches involving di8ferentiated citizenship. 

The White Paper proposais avoid the conflict between collective goals and 

individual liberties. First of all, integrating aboriginal individuals into the 

mainstream leaves no room for stifling interna 

And this is not merely a hypothetical problem. 

aboriginal communities are not homogeneous 

dissent in aboriginal communities. 

It must be rernembered that 

entities- Kukathas notes that 

"[cjultural groups are not undifferentiated wholes. but associations of individuals 

with interests that differ to varying degrees."'79 The intent of the White Paper to 

create policies for individuals, not groups, supports this claim. Collective nghts 

do not adequately represent the diversity of interests within a particular group. 

For example, as Kukathas notes in the case of Australian aboriginals, 

179 Chandran Kukathas, "Are There Any Cultural Rights," in Will Kyrnlicka Ed., The Rights of 
Minority Culfures (Oxford: Oxford University Press, 1 995), p. 236. 



[wlhile aboriginal elites have argued that land rights granted to 
aborigines as a people ought to reserve those lands for Aboriginal 
communities in perpetuity, some individual Aborigines argue that those 
comrnunities should be free to use the land as an ecunomic asset to be 
bought and s01d.'~~ 

The recognition of individuals with differing interests paints a more complete 

picture of the identity of the group or community. Rights based on collective 

goals make it difficult to make room for interna1 dissent. 

Secondly, the White Paper proposals avoid the problem of the dominant 

group in any aboriginal community attempting to perpetuate their cultural 

particularities by violating the rights of individuals. The Thomas v. Nom3 case 

dernonstrates this point well. The members of the Cowichan lndian Band 

believed they had a right to initiate Thomas into the Big House Tradition with out 

his consent "pursuant to their constitutionally protected right to exercise an 

existing aboriginal right within the meaning of S. 35 of the Constitoton Act, 

1 982."181 Mr. Justice Hood found that the Band did not have the right to initiate 

Thomas against his will and that "he Fomas ]  is free to believe in, and to 

practice, any religion or tradition, if he chooses to do so. He cannot be coerced 

or forced to participate in one by any group purporting to exercise their collective 

rights in doing so."'" The White Paper proposals would protect aboriginal 

people from the coercion that comes from maintaining a collective identity that 

does not reflect the diversity within it. This is in contrast to Kymlicka, Taylor. and 

'" Kukathas, "Are There Any Cultural Rights." p. 236. 
"' Thomas v. Noms, [1992] 2 C.N.L.R. 139 at 144. 
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Young's approaches that sought to promote collective goals at the expense of 

sorne individual interests. 

Althoug h the White Paper would outlaw traditions that violate Canadian 

laws and others constitutional rights, it should not be assurned that aboriginals 

would be unable to preserve their cultural particularities under such an 

arrangement. Collective or special rights are not what encourage people to 

sustain their cultural traditions. Rather, individual members must have an 

interest in perpetuating their cultural traditions. As Kukathas notes, 

". . .collectivities matter only because they are essential for the well-being of the 

indi~idual."'~~ He goes on to Say that "[iJf the condition of the comrnunity or the 

culture made no difference to the life of any individual, then the condition of the 

collective would not matter."'" Kymlicka, Taylor, and Young al1 argue that 

mernbership in a cultural community helps define the identity of individuals. If, on 

the other hand, it is the individual mernbers that gives the collectivity its identity, 

and not the other way around, could not aboriginal people maintain their 

traditions without special measures to ensure their survival? 

Although a person's mernbership in a cultural comrnunity helps to define 

the person, it is ultimately individuals who remain members of the group, who 

help to shape and perpetuate their culture's traditions. If the process were the 

other way around cultural traditions woufd remain static. This is not, however, 

the case. For example, at one time it was part of Canadian tradition to hear the 

Lord's Prayer in public schools before classes began. As Canada's religious 

'" Kukathas, "Are There Any Cultural Rights." p. 233. 
'84 Ibid.. pp. 233-34. 



communities have grown more diverse, Canadians have abandoned this 

tradition. Although this might have changed the routine of the school day, it has 

not prevented Christians from practicing or perpetuating their religion. Other 

immigrant groups have been able to create a cultural identity where none 

previously existed without the help of special protections. Chinese-Canadians 

have built cultural centers, shopping mails, and commercial institutions that 

reflect and cater tu their language and cultural particularities. The White Paper 

proposals did not set out to destroy the collective identity of aboriginal people. It 

set out to treat aboriginals like al1 other Canadians. Aboriginal people, treated by 

the govemment as prescn'bed in the White Paper, would have the same ability as 

Chinese-Canadians to build institutions that reflect their cultural particularities. 

The White Paper proposals also provide a workable way to resolve the 

problems of economic underdevelopment in aboriginal comrnunities. Aboriginal 

people are less educated and eam less rnoney than most other Canadians. For 

example, the unemployrnent rate for aboriginal people is approximately 25% and 

the average annual salary for women in aboriginal communities is about $1 1 , 9 0 0  

compared to $1 7 , 6 0 0  for their non-aboriginal co~nterparts. '~~ Because of this, 

the ability of aboriginal communities to build institutions that reflect their cultural 

particularities is greatly restricted. The White Paper proposed, as one of its 

mandates, to help those that are most disadvantaged and encourage a positive 

recognition of the unique contribution that aboriginal culture has made to 

Canadian life. As Smith notes, "[tlhe White Paper proposed that the govemment 

1 85 Report of the Royal Commission on Aboriginal Peoples, "Perspectives and Realities," vo1.4 
(Ottawa, Canada: Supply and Services Canada, 1996), p. 9. 



would make substantial funds available to ensure a greater equality in social and 

economic conditions to those Indians that needed it r n o ~ t . " ' ~ ~  These funds and a 

cornmitment by the federal govemrnent to prornote and positively recognize the 

value of abonginal traditions, would have eased the transition from citizens that 

are different to citizens that are equal. lntegration into the modem world would 

give Indians means to generate their own economic resources. 

There is also the geographic situation of aboriginal communities to 

consider. In Canada, "608 bands have about 610,000 registered Indians. About 

70 per cent of the bands have under 1,000 people, and only 10 per cent have 

over 2,000."'~~ Furthemore. approximately 42 per cent of these registered 

lndians live in urban centres -off the re~erve.''~ The very srnall populations that 

exist on reserves would make it extrernely difficult to provide adequate services 

for the residents. Few reselves are large enough to provide a viable base for 

self-government. lntegrating aboriginal communities into the Canadian 

mainstream would encourage individuals to live their lives wherever the greatest 

opportunities anse. 

One key problem contributing to the underdevelopment of aboriginal 

communities is that of reserve lands. Although the White Paper did not directly 

address this issue, it does advocate transfemng reserves from the federal 

govemrnent to the aboriginal people of each respective reserve. A nurnber of 

positive benefits can flow from the combination of the transfer of lands and the 

repeal of aboriginal special status within Canada. First, if aboriginal people hold 

'% Smith, Our Home or Native Land, p. 4. 
'" Ibid., p. 30. 



title to the land they will have greater control over how the land can be developed 

and taxed. This would eliminate many barriers to developrnent that aboriginal 

communities presently face, and would reduce the dependency on the federal 

govemment for funding. The reduction of barrÏers to developrnent, combined 

with ownership, could also spark an entrepreneurial spirit that could bring with it 

economic successes. The transfer of property to aboriginal communities would 

give aboriginals the freedom or ability to use or dispose of their lands as they see 

f i t  

Moreover, the White Paper proposals would resolve the conflict between 

differentiated citizenship for aboriginals and the equality rights of women. They 

would allow women to choose whether to belong to traditional comrnunities, 

exercise their equal rights, or negotiate some middle solution where such a 

solution is possible. As Joyce Courchene of the Indigenous Wornen's Collective 

maintains, 

[plresently the women in our communities are suffering from dictatorship 
govemrnent that has been imposed on us by the lndian Act. We are 
oppressed in Our communities. Our women have no voice, nowhere to 
go for appeal processes. If we are being discriminated against within our 
community or when we are being abused in Our communities, where do 
the women go?189 

The repeal of the lndian Act would change the type of leadership that it imposed 

upon aboriginal communities and could provide many avenues for aboriginal 

women to seek guidance and shelter from any abuses they may suffer. Equal 

treatment would also provide aboriginal women with a stronger voice. 

Smith, Our Home or Native Land, p. 30. 
18' Report of the Royal Commission on Aboriginal Peoples, 'Restruchiring the Relationshipn vo1.2. 
part 1, (Ottawa, Canada: Minister of Supply and Services Canada, 1996), p. 124. 



Repealing the indian Act and relinquishing federal responsibility for 

aboriginals would also elirninate the problems that differentiated rights can 

cause, such as the potential for confiict when different r i g k  for specific citizenry 

is allotted. For example, special goveming rights for aboriginal communities, if 

they apply to al1 members that live off as well as on reserves, could create two 

separate sets of social programs, laws and govemment institutions that would 

apply differently to citizens that live within a single country. For example, if a 

native person were to commit a crime upon another Canadian citizen, or 

conversely a Canadian committed a crime upon a native person, which laws or 

systems of justice are to be enforced? Problerns also anse if different social 

prograrns exist. Suppose there are different tirne and income requirements in 

order to qualiw for unemployment or other social benefits. The White Paper 

proposals would reçoive this potential problem by strengthening native peoples' 

attachment to Canadian laws and institutions, thereby ensuring a consistency 

and stability in our laws and goveming institutions. 

The White Paper proposals avoid many of the problems raised by the 

three differentiated approaches. Moreover, there are good reasons to think that 

aboriginal Canadians are already so far integrated into the Canadian mainstream 

as to make forms of self-government based on differentiated citizenship 

impossible. Abon'ginal individuals have adopted much of the morality and 

traditions of the dominant culture. Flanagan, for example, argues that 



[allthough early lndian societies had no wfltten laws, bureaucracies, 
elections, courts, police, and other formal institutions of modem states, 
their informal approach of yesteryear will satisw neither them nor other 
Canadians today. Aboriginals are not primitive, fantasyland people who 
can be segregated in idyllic habitats, where the deer and the antelope 
r ~ a m . ' ~  

Rather, Flanagan notes that "[a boriginals] are literate and educated, own 

property (even if property rights on reserves are poorly specified), work for wages 

and salaries, supply their needs through transactions in the market rather than 

seIf-provision, and deal with state agencies in a multitude of ~ a ~ s . " ' ~ '  As a 

result, self-government rights may only serve to disassociate aboriginal people 

from receiving the benefits that further participation in Canadian society may 

The liberal principles that the White Paper proposed are not tyrannical 

ones. That is, nothing in the proposals would restnct aboriginal people from 

acting as they wish. In fact. as has been argued throughout this section, they 

would increase the range of choices and opportunities available to aboriginal 

people. They would acquire the freedom to define their cultural identity and not 

be restricted by the collective identities that differentiated rights had given them 

in the past. This is not to Say that aboriginal people would not have to clear 

some difficult hurdles along the way. Aboriginals would become the masters of 

their own individual, as well as their collective, destinies. It would become their 

responsibility to ensure that their traditions continue to be enjoyed by future 

generations. Native communities would also undergo a drastic social 

transformation with aboriginal women acquiring greater equality rights. These 

Thomas Flanagan, The Last Immigrantsn, City View (SpringlSumrner 1998). p. 29. 



types of changes do not have to be ingredients in the destruction of the 

aboriginal identity; rather, like the Lord's Prayer in schools, aboriginals would 

have to reshape their cultural identity to make room for the different interests and 

identities of each aboriginal person. This would not destroy their traditions, but 

rather, it would create a more equitable reflection of the diversity within their 

comrnunities. 

- - -- - --- 

''' Thomas Flanagan, The  Last Immigrants." p. 29. 
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