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ABSTRACT 

This thesis focuses on the subject of refugee interdiction and Canadian public 

policy. It discusses the legal background of the refugee protection regime, arguing 

that these minimum standards are not being met by Canadian policy and practice. In 

order to M e r  develop the context within which Canadian refugee policy must be 

considered, this thesis draws upon the comparative examples of Europe and the 

United States. Whiie these two regions of the world look to Canada for 

precedent-setting guidelines on the protection of refugees, Canada looks to European 

and Amencan interdiction as examples to follow. 

Canadian interdiction, as discussed here, c m  be clearly seen u1 visa post 

operations, and the practice of carrier sanctions. These two areas are discussed 

extensively in this thesis, and it is argued that Canada contributes to the rPfooullment of 

refugees by denying them access to a system of detemination which would confer on 

them the privileges of rehgee status. This process of determination relies heavily on 

the documents which a claimant c m  produce to prove themselves. This reliance on 

documents puts refugees at a greater disadvantage, and assumes that if they are 

carrying a false paper they cannot be refugees. 

This thesis concludes with an examination of the theoretical justification for 

changing Canada's refugee policy. It is argued that if Canadians are to live up to their 

international obligations and their country's international repuiation, then there needs 

to be a change in the perception of the refugee. Currentiy, the refugee is kept at a 

distance because he or she is considered to be the 'other', the stranger. By stopping 

refugees from coming to Canada, Canadians are abdicating their legal, political and 

moral responsibility to assist refugees. Prescriptive changes are suggested in the 

conclusion to this thesis. 



GLOSSARY 

Refugee 

The 195 1 Geneva Convention Relating to the Stahrs of Refugees applies the term 

refugee to any person who "as a result of events occurring before 1 January 195 1 and 

owing to well-founded fear of being persecuted for reasons of race, religion, 

nationality, membership of a particular social group or political opinion, is outside 

the country of his nationality and is unable or, owing to such fear, is unwilling to 

avail '&self of the protection of that country; or who, not having a nationality and 

being outside the country of his former habituai residence as a resuIt of such events, 

is unable, or owing to such fear, is unwilling to return to it." 

The 1967 Protocol to that Convention removed the temporal and geographic 

restrictions. The original Convention restricted the use of the term refugee to a person 

af5ected by events occurring in Europe before 1 January 195 1. Not al1 countries who 

signed the original Convention have signed the 1967 Protocol- 

The terni refiigee has corne to refer to a much broader class of people; Canada 

accepts people as refugees who fa11 into the following categories: 

Convention refuges are those who, afier a hearing, are deemed to fit into the 

195 1 definition of refugee; 

Counhy ofAsyZm Class are those "outside their country of citizenship or 

habitual residence who have been and continue to be senously and personally 

affected by civil war or armed conflict or massive violations of human rights and for 

whom there is no possibility, within a reasonable period of t h e ,  of an alternative 

solution." (CIC 1999: 34); 

Source Country Class are those "residing in their country of citizenship or 

habitual residence for whom there is no possibility, within a reasonable period of 

time, of an alternative solution. The class includes those who have been and continue 
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to be seriously and personally afFected by civil war or m e d  conflict; those who have 

been detained or imprisoned as a result of exercising their nght of fieedorn of 

expression, right of dissent or right to engage in trade union activity, and those who 

fear persecution for reasons of race, religion, nationality, membenhip in a particular 

social group or political opinion" (CIC 1999: 34). This class applies only to nationals 

of countnes on a schedule which is revised yearly. For the year 1999 the schedule 

included Bosnia-Herzegovina; Croatia; El Salvador; Colombia; Sudan; and the 

Democratic Republic of the Congo; 

Convention refùgee seeking resettlement is a refugee claimant who applies fiom 

overseas and meets the 195 1 definition of refùgee; 'seeking resettlement' refers to his 

or her desire to corne to Canada to resettle. 

Refugee Clairnant 

A person who has made an application for refugee status to Immigration and 

Citizenship Canada, fiom either within Canada or overseas. Overseas, the claim will 

be dealt with by an immigration officer at a visa office. In Canada, the case wilI be 

referred, by a Senior Immigration Officer, to the Immigration and Refugee Board, 

which will issue a decision. Once a claimant has received a decision he or she is no 

longer a claimant. 

Eligibili ty 

A claimant must pass through two levels of decision before she or he cm be 

deemed a refugee. The first is the eligibility test. A claimant is eligible to be a refugee 

if he or she meet the definition of Convention refugee (or Convention refugee seeking 

resettlement), or if she or he fit into the Source Country CIass or Country of Asylum 

Class. 
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Admissi bility 

The second level of decision is the admissibility test. Once a claimant has passed 

the elig'bility test, he or she must demonstrate his or her ability to establish him or 

her self successfully in Canada, and pass medical, security and criminality checks. 

For applicants fiom overseas, the admissibility test is a major obstacle to overcome; 

for those who apply at the Canadian border, or fiom within Canada, it is much easier 

to remain in Canada even without being admissible. Once a claimant has been 

deemed a refigee, CIC camot expel him or her fiom the country. Therefore, even 

though she or he may have to pass medicals, etc., she or he cannot be deported. 

However, this will delay the process of attaining landing status. 

Landhg Status/J?errnanent Residence Status 

Once claimants have been deemed refiigees, they are able to apply for landing 

status. Once they have attained that, they are 'landed', or are 'permanent residents7. 

Successfu~ claimants fiom overseas arrive in Canada as landed immigrants, having 

been deemed refugees overseas. Successful claimants fiorn within Canada, or fiom 

the Canadian border, m u t  apply for landing status within 180 days fiom receiving 

their positive decision. 

Inland Applicants/Acceptances vs. Port of Entry ApplicantdAcceptances 

A refugee clairnant arriving in Canada can make his or her application at the port 

of entry (korder crossing, airport, or seaport). When such an applicant has been 

accepted, she or he is referred to as a port of entry acceptance. Some, however, do not 

do this. A traveler to Canada on a visa (visitor, student, temporary worker, etc-) may 

decide that, once she or he has gotten to Canada, he or she would like to make a 

refirgee claini. This is called an inland clairn, since it is not made at the border but 

rather fiom within the country. When such anapplicant has been accepted, he or she 

is referred to as an inland acceptance. 
.*. 
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ACRONYMS 

CCR Canadian Council for Refûgees 

CIC Citizenship and Immigration Canada 

IRB Immigration and Refugee Board 

ICO Immigration Control Officer 



CANADIANS ARE SAYING ... 
"The two boatioads of iuegal aliens fÏom China shouid be sent back imrnediateIy. 

That's what 90% of Canadians want ... These entrants have not been properly 
screened by an ovenvorked and disorganized bureaucracy, with the result that we 

have imported terrorists, people with grave ilinesses, a criminal class and an 
undeserved overhead supporting distant, unproductive relatives. It costs taxpayers 

billions a year to take care of the health care needs alone of the tens of thousands of 
elderly 'sponsored' relatives allowed in. ..A is not racist to enforce borders. It's racist 

to insist that anyone of colour can intrude on ou .  society at will because they have 
superior rights. For those who agree with me, remember it is not racist to prevent 

undesirables fiom entering our country. ... Canada is our home. No one can force us 
to invite someone to supper if we don't like them, can't &ord to feed them, can't 

communicate with them or they don't know how to behave," says Diane Francis, on 
24 August 1999, in the National Po* 

"... The refügees get here because Canada's the only country that doesn't examine or 
qwantine refugees but automatically lets them loose. At 25,000 per year for a 

decade, it means an awful lot of 'typhoid Marys' are probably in our midst. Who 
lmows how many Canadians have died or been injured as a result?" says Diane 

Francis, on 21 August 1999, in the National Post. 

ccIt's sheer insanity. These people shouldn't have any rights. They weren't bom in 
Canada and have no inherent right to be here," says West Vancouver MP John 

Reynolds (Cunningham 1998: 28). 

"Isolation is no option. The unalterable fact of lives today is that they are more 
connected than ever. We live in a wired world, with open markets, prous borders 

and real-time reporting of wars. Far off concerns, isolated from our own lives, are a 
thing of the past. ... Promoting humanitarian objectives - protection from abuse, 

reducing risks of physical endangerment, improving quality of life, and creating the 
tools to guarantee these goals - should and are providing a new impetus for concerted 
global action," says Foreign Affairs Minister Lloyd Axworthy (Axworthy 1999: 15). 

"We just don't need those kinds of people in Canada ... we just don? need to send 
that message out to the world that this is going to be a haven for terrorists from other 

parts of the world," says West Vancouver MP John Reynolds (Canadian Press 
Newswire 2 1 May 1998) 

"'Nothing in the Charter (of Rights) prevents Canada fkom indicting migrant ships in 
international waters. The Liberals may brandish the Charter as a kind of talisman, but 

the public is not appeased, especially in B. C.. A Global News poll of 500 British 
Columbians, released 17 September, reveals that ody  32% believe 



the boat people shouid be allowed to daim refugee status, while 57% say they should 
be deported immediately. Popular opinion is being translated into political action. 

Last week Reform Party leader Preston Manning demanded that refugee 
determinations of migrants be concluded within a week of amival and that failed 

claimants be deported without appeal. He added that if this is found to contravene the 
Charter, the notwithstanding clause should be used. ... Daniel Stoffnian, an Ontario 

journalist, says 'because Canada is not a country of first asylum, it7s really 
illegitirnate for people showing up here to make refugee claims.' For example, 'if 

you're a legitimate Sri Lankan refugee, you go across the street, which is India' As 
he puts it, if your house is buming, you nin across the street for safety - you do not 

jump a plane, or sail a boat, to another country thousands of miles away. "' (Torance 
1999: 24-29) 

"If the number of displaced people in the world is swelling as they are forced to run 
from civil war, oppression or plain poverty, the response should not be to reinforce 

the wafls of the rich-world fortress. It is hi& tirne the international community 
examined the real villains of the piece, not the unfortunate victuns," says Jan Shaw, 

in 1993, in the New Intemationalist. 



INTRODUCTION 

Karen Conelly, a Canadian author, once said 'being a refugee has nothing to do 

with refuge at dl'. A refiigee is one who has no refuge, one whose home and 

community, but more importantly, security and safety, have disappeared. A refiigee is 

in search of refuge, in search of building up again what once was his or hers. This 

jouniey is, for many, long and difficuit The in-between time, the years between 

losing one's home and finding a new one, is the waiting for a new beginning, For a 

very small portion of the world's refugee population, this waiting penod includes 

resettlement in a new country, often far away fiom the violent situation that caused 

their displacement. 

This very small portion of the refugee population is usually made up of those 

capable of making this arduous jomey. This jomey, for those who come to Canada, 

c m  be initiated by either appIying overseas for refiigee status in Canada, or sirnply 

coming to Canada and taking their chances. This thesis is an exploration of the 

joumey of those fkom among the small portion of the global refugee population who 

come to Canada. It examines and analyses the obstacles refugees face on this journey. 

Interdiction refers to the methods used by the Canadian government to, intentionally 

or otherwise, stop illegitimate refugees (those without proper documentation) fiom 

making refugee claims in Canada. More broadly, this thesis is about the attitude 

towards rehgees that Western nations such as Canada have and how this attitude 

manifests itself in government policy. 

My argument is that interdiction, as practiced by the Canadian government, while 

seelang to protect Canada against migrants who would take advantage of this country, 

is actually exacerbating the situation for migrants who need protection fiom 

life-threatening, persecutory situations. Done in the name of protecting Canadians 

from criminals, terrorists or improperly documented migrants, while vaguely 
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committing to protect refùgees, Canadian interdiction is truly part of the global trend 

towards protection of Western nations fiom refùgees. Without an equal focus on the 

need to protect refugees in their search for safely, interdiction serves one agenda 

only to keep the 'other' out and indeed away fiom Canada Unless there is an equal 

and opposite effort given towards ensuring that those in danger are provided with 

opportunities for safety, rather than a vague commitment to remain welcorning, 

Canada's refugee protection regime will continue to fail those for whom it was 

intended, while protecting those who were part of its original creation. By stopping 

rekgees before they even get to Canada, Canadians are abdicating their iegal, 

political and moral responsibility to assist refugees. 

The bdamental importance of this issue cannot be denied. It is impossible to 

pick up a newspaper or news magazine without encomtering stories and articles 

about refugees, migration, human smuggling, new govemment refugee policy, etc. 

Major news issues of the past year include the &val of over 600 Chinese migrants in 

British Columbia in the summer of 1999, the tabling of a new Immigration Act in 

February 2000, the discovery of 58 dead Chinese migrants in a Dover shipping truck, 

the publicity of many human smuggling rings around the globe, the migration of 

refugees fiom East Timor, Democratic Repubic of the Congo, the Balkans, China, 

etc., the Palestinian-Israeli peace process which would settIe the largest refugee 

population in the world if signed. Al1 these stories are impossible to fully understand 

without a knowledge of refugee issues. Canada plays a Ieading role intemationally in 

setting standards in refugee protection, a paradox I shall explore. In order to 

understand our nation's approach in the global context, it is vital that we comprehend 

how the issue of refùgees crosses over into issues of politics, development, 

econornics, public policy, humanitarian aid, domestic politics and international 

relations. 



For the political scientist, this issue is especiaily fündamentai. Refiigees pose a 

very fascinating dilemma for the scholar of state systerns, sovereignty and 

international cooperation. Solutions to the refugee crisis are found at the level of 

politics, resource allocation, global cooperation and economic stability. Lady, this 

issue goes to the very heart of current changes in our world. In many ways, our world 

is getting smaller, far corners of our planet are getîing closer and the people next door 

may well have been boni half a world away. These sweeping changes present many 

dilemmas, many of which are centred on building peacefd, muIticultural 

comrnunities. Canaria, again, is at the forefiont of this process and we have no choice 

but to face it head on. Refugees, and new immigrants, provide Canadians with 

valuable opportunities to grow into this new world Not only do refugees benefit by 

accessing sdety, but we benefit by understanding our comection to, rather than 

difference fiom, refugees. 

The shidy of international development and plitical science has often focused on 

the categorization of the global population, and students of these disciplines have 

debated the separation of Western, 'developed', nations fkom non-Western, 

'undeveloped' or 'developing' nations. In some theoretical work, this debate has 

centred on the 'otherness' of those who corne fiom 'developing' nations. Many who 

are critical of international development policy have pointed out that the separation 

between the 'us' and the 'thern' has caused Western nations to view people from 

'developing' nations as less than, or somehow unequal to, people fiom the 

'developed' world. Since refbgees almost entirely corne fiom the 'developing' world, 

and are sometimes coming to the 'developed' world, they are often at the centre of 

this debate. As we explore refugee interdiction as practiced by Canada, and by other 

nations of the West, let us keep in mind this theoretical framework: refugees are 

frequently viewed as a threat to Canada, because they personiQ, they put a face on, 

the 'other'. Interdiction rerninds us of the difference between 'us' and 'them', 



between the 'us' who have a peacefid home and the 'them' who are violentiy 

homeless. If we keep the 'other' out of sight, than it becomes easier to not think of 

her or him. If we keep the 'other' out of sight, it is easier to renege on our legal, 

political and moral obligations to assist retùgees. 

There are several primary and secondary themes which &se out of this 

discussion, and must be introduced as a fhmework of analysis for the following 

detailed chapters. This introduction will also lay the groundwork for the chapters by 

defining important terms, and explainhg the parameters of my examination of the 

Canadian refügee protection regime. 

"Interdictionn 

First, however, the word interdiction should be explained It is a term that, for 

some time, was ody used by refugee advocates who accused the government of 

conducting interdiction in a clandestine way. Within the last few years, however, the 

Canadian government has begu. to use the term itself: it is used in recent literature 

produced for the public by Citizenship and Immigration Canada (CIC), the 

department charged with making and implementing refugee policy, it is used by 

Immigration Minister Elinor Capian in in te~ews,  and it is used in the new Bill C-3 1 

(the new Immigration Act introduced to the House of Commons on February 26, 

2000). 

We shall examine how the government defines this term Iater in more detail, but, 

for now, the term may be defined as follows: interdiction is the many ways in which 

the govenunent of a refùgee-receiving country prevent. people fiom coming to their 

country. These rnethods Vary considerably, and can include small frustrations or large 

systemic preventions. 1 shall limit this discussion of Canadian interdiction to 

visa-related interdiction, the 'safe third country' concept, transportation sanctions, 

and the use of immigration control officers. Interdiction, as practiced by other 

countries, changes in definition, as we shall see. 



Interdiction is used by the Canadian government to refer to the stopping of 

improperly documented or undocumented travelers on their way to Canada A Iegal 

definition of interdiction refers solely to the boarding of ships in international waters, 

and the subsequent turning around, or diverting to a new destination, of the ship when 

it is canying improperly documented travelers. 1 shall use this term in a broad sense, 

referring to the many techniques that the Canadian government uses in several 

different contexts. Other terms have been used to describe these same actions: for 

example, immigration control is sometimes used by govenunent officials, and 

deterrence is used by some legal professionals. 

Four Primary Themes 

The first theme wbich runs throughout this thesis is access. In order to know 

whether a person is a refugee or not, it is necessary to have a process of determination 

through which this person c m  pass. When access to this process is denied, it is 

impossible to know whether or not an individual is a leginmate refbgee. 1 shall use 

the tenn legitimate (as opposed to other terms such as 'legal' or 'genuine') to 

describe a person who, if passed through a detemination process, would be 

considered a refugee. One who would be given a negative decision in response to h i s  

or her daim for asylum is considered to be an illegitimate claimant, and therefore not 

a refügee. l 

This thesis is not an examination of refugee deterrniriation. Even though the issue 

does arise when we look at Canada's refugee determination overseas, 1 do not want to 

concentrate on this. The Immigration and Refugee Board (RB) in Canada is the body 

'1t should be ooted that determination processes rely on the 1% 1 Geneva Convention Relating to the 
Status of Re£ÙgeesY definition of rekgee, which applies to any person who "owlng to a well-founded 
ftw of being persecuted for reasons of race, religion, nationality, membership of a particuistr sociai 
group or political opinion, is outside the country of his nationality and is unable, or, owing to such fear, 
unwifiîng to avail himseif of the protection of that country". There are other definitions of refùgee, 
which the Canadian government uses. These include categones of refùgee, such as Country of Asylum 
class or Source Country class. For the purposes of s i m p m g ,  1 shail use refkgee to refer to ali these 
classes, but especialiy Convention refiigees (refer to glossary on page vi). 



who rnakes these decisions. For the purposes of focushg on oveneas refugee 

protection, I shdl assume that this body functions suniciently well to produce 

credible decisions. This, of course, is a debatable assumption, but this thesis seeks to 

examine what happens before one gets in fiont of the RB, not what happens during a 

hearing or aftemards. I shaH extend this assumption to other refugee-receiving 

nations' determination systems, even though it is certainly possible to devote a whole 

other thesis to inland determinations. 

Denial of access to these decisions constitutes, in effect, an assumption that those 

denied are not refugees. However, to deny them access to a detexmination system is 

to deny them the opportunity to gain access to protection. This denial is not done on 

an individuai basis, but is rather the result of interdicting techniques. This assurnption 

is misguided, dangerous and nonsensicai. How is it possible to Say someone does not 

deserve refugee status when we do not know whether they are a refiigee or not? 

Access to a fair determination process therefore becomes fiuidamental to refugee 

protection. 

A second therne is this: if interdiction is necessary to stop iliegitirnate refugees 

fiom making claims in Canada, thereby costing Canadians valuable resources and 

delegitimizing the claims of legitimate refugees, then there must be, simultaneously, 

a system to protect legitimate refugees fiom the interdicting forces. As the sytem 

works today, Iegitimate refugees are conceivably victims of interdiction. if the 

Canadian govemment is to put resources into stopping some people fiom coming to 

Canada, it must uphold its international obligations by also putting resources into 

refugee protection. Refugees need protection fkom persecution and fiom Canadian 

interdiction. 

The third therne which cuts across al1 chapters and provides a basis from which to 

examine Canadian refugee interdiction is the concept of nonrefodement. We shall 

discuss this concept later. For now, nonrefoulement is the most basic prohibition 



against sending a refugee back to a situation of persecution. When refoulement 

happens, the refùgee protection regime of any country has failed It is difficult to 

h o w  factually what happeus at far offairports, or distant visa offices, or foreign 

seaports, but it is conceivably possible to conclude that legitimate refugees are denied 

safety. This is refoulement in principle, as refugees are given no option but to remain 

in an unsafe situation 

At its most basic level, interdiction is done to hide the face of rehgees. If we do 

not have to look at them, we do not have to consider them as we consider our 

neighbors. As long as the refùgee is 'over there', we need not become involved in 

their lives. 

The fundamental theme of this thesis is that if Canadians are going to tmly help 

refugees, then we must get to know them. That is, if we are going to understand why 

we participate in refugee protection, we must see the face of the people who are 

called refugees. This would involve dismantling the interdicting forces which keep 

the face of the 'other' hidden. 

Refugees have always been part of Canada's existence; we have in fact, relied on 

the amval of 'the other' to build our nation. 'The other' will be with us more and 

more in the growing world of interco~ection and communication, as cultures blend 

and races mix. Leaming to live with ciifference now would equip us to better exist in 

this world of difference and variation. 

Secondary Themes 

Third country resettlement, which is what Canada is involved in, has been 

intemationally recognized by both pro- and ad-refugee groups as a sub-optimal 

response to refugee-producing crises. Rather, the best answer is repatriation, 

concwrently elirninating the persecutory element (recreating peace), and allowing 

people to return home and live as they want. The second best answer is assimilation 

into the country of temporary asylum. For example, a Somali refugee could become 



Kenyan, and thereby recreate a life that would be as close as possible to that which 

one had before. The tast answer is third country resettlemenf wherein the SomaIi 

wouid corne to Canada and begin a new life. This is, in some isolated examples, the 

best thing to do since, if the person is ever to have a full life, they need to leave 

home. However, the real solution to the problem is to address the causes, not the 

symptoms of the crises that produce refugees. For now, however, third country 

resettlement is needed, and will be needed for the foreseeable fùture. 

Second, it must be assurned that those involved in refùgee protection, both 

goveniment and non-government, are, generally speaking, well-intentioned. To 

assume otherwise is to cast uncertain and improveable aspersions. Canadians 

involved in refbgee protection, both iniand and overseas, are, generally speaking, 

individually well-meaning people. That is, it would be difficdt to prove that any one 

of them intend h m  for refugees. The problems arise, however, when good people 

work within a systern where they cannot see the reason for what they are doing. An 

understanding of what interdiction means to the refugee is missing. 

Third, the Canadian system of refbgee determination specifically and refugee 

protection generally has a stellar reputation around the globe. In cornparison to other 

nations' work in the sarne field, Canada has shown leadership in refugee 

determination- Canada has developed initiatives like guidelines on gender, or 

interpretations of 'social group' to include sexual orientation2 This fits into Canada's 

overall international reputation as a respector of human rights, as a humanitarian 

nation and as a society which is tolerant and multicultural. 

2~ccording to the Geneva Convention defiornon of refugee, a person with a reasonable fear of 
persecution based on one or more of five grounds is a refiigee. One of these grounds is 'rnembership in 
a particular social group', and can now be used in Canada to defend a cIaimant whose persecution is 
baseci on their sexud orientation. 



However, Canada's system must be measured against minimum international 

standards, not against other countries' actions. As we shall see, Canada's actions, 

when considered on their own, fa11 f s  short of international standards. Other nations, 

like the US or Europe, also fa11 short of international standards. If we only compare 

ourselves to others, then the standards are continuafly shifting. Also, we need do little 

more than we are now doing in order to appear sufficiently active. This is no way to 

detennine the efficacy of a protection system. The Canadian system must be judged 

on its own merits, just as every refugee who passes through our determination syçtem 

must do. 

Chapter Summaries 

Chapter One, entitled 'International Agreements and Legal Obligations of 

Refugee Protection', discusses the legal obligations that Canada has accepted by 

signing the following international agreements: the 195 1 Geneva Convention 

Relating to the Status of Refugees, the 1989 Convention of the Rights of the Child, 

and the 1984 Convention Against Torture. Canada has only two obligations to 

refugees who are not on Canadian soil: to participate in sharing the burden of 

refùgee-producing crises, and nonrefoulement. 

However, among countries in the international community these agreements have 

always imparted a spirit of cooperation and organization, and are intended to set 

minimum standards of protection. Access to a system of detemination is also 

discussed in this chapter, since it is fundamental to refugee protection. The question 

raised in Chapter One is: how do we, as an 'international community', deliver human 

rights to refugees? It is recognized that human rights belong to each person 

individually, and are not dependent on political status. The state is the body which is 

usually looked to as the protector of human rights. Yet refugees are the victims of 

persecution by the staie (or are unable to rely on state protection against persecution). 



This topic is important because concepts such as burden-sharing, nonrefoulement, 

access, and human rights that are enshrined in key international documents, are the 

sources fkom which the international community acquires its idea of refugee 

protection. We can protect refugees because it 'feels like the right thing to do', but it 

has been recognized that we need to organize o u .  protection of refugees in order to 

affect serious change in the refugee field Some international agreements organize 

protection and are intended to facilitate efficiency. They are intended to help 

refugee-receiving nations organize protection. They are increasingly being viewed, 

however, as obstacles to a new agenda which is seeking to protect western nations 

from refugees, rather than protect refugees from danger. Who is being protected? 

International agreements and their nonnative underpinnings might not obligate us 

legally to much, but they give us the legal concepts necessary to organize our system 

of refugee protection. We, the signatories to these agreements, are expected to 

interpret them humanely, using the legal terms as minimum foundations. Instead, we 

are increasingly interpreting them restrictively. 

Chapter Two, entitled 'European Interdiction and the Canadian-Amencan 

Memorandum of Agreement', discusses the international context of interdiction in 

order to shed light on the international context in which Canada operates. The 

situation in which refugees find themselves in Europe is often not as safe as they had 

anticipated before aniving. European methods of interdiction have centred on the 

safe third country agreements signed by the European Cornmunity. These agreements 

put the burden of refùgee determination on the first country of asylum to which the 

asylum seeker has corne; that is, if one travels through Poland on his or her way to 

Germany, he or she will be retwned to Poland to have her or his case heard. This 

practice rests on the idea that a refugee should make his or her claim in the first 

possible place. 



There are several conceptual and practicai problems with this concept and its 

application. Chapter Two shall examine these issues, and also focus on the situation 

surrounding the region of the Strait of Gibraltar. The small stretch of ocean which 

separates Spain and Morocco is a doorway for rnany refugees into Europe. However, 

to get through this door is becoming harder and harder. Lastly, this chapter shall 

discuss and analyze the practice of employing international zones in some European 

airports. These zones are a challenge for the refùgee to transit, and the political 

scientist to understand. 

The concept of 'safe third co~flt~y'  is the backbone of the Canadian-Amencan 

Mernorandum of Agreement (MOA), which would establish a route through which 

Canada could return refugees to the United States. This agreement poses the sarne 

threats to refugees as do the agreements of European nations, with the added threat 

that the US is working to simultaneously sign a similar agreement with Mexico. If 

this was to happen, it would be possible for a refugee coming from Mexico to be 

legally sent directly back, through the United States, to the situation that they 

onginally fled. Refoulement would become a legal reality for refugees aniving in 

Canada 

While Cbapter One gives us the conceptual context of refugee protection, Chapter 

Two explains the context of refùgee protection provided by Europe and the United 

States. Canada has been considered, for some years, to have the best refugee 

protection system in the global commmity. The Canadian system has been used as a 

mode1 for many countries who look to Canada when rnaking decisions about their 

refugee protection regirne. Our system has, therefore, been continually compared to 

others' systems. The influence, however, is reciprocated This chapter will provide us 

with a comparative basis for the analysis of Canadian interdiction. While other 

nations around the globe look to Canada to give guidance on humanitarian action, 



Canada Iooks to other nations, such as those of Europe and the US, for guidance on 

methods of interdiction, 

Chapter Three, entitled 'The Canadian Governent and Interdiction: Visa Offlces 

and Carrier Sanctions', examines the practices of interdiction in which Canada 

participates. There are many methods which 1 could look at here but have chosen visa 

operations and carrier sanctions, since they offer clear examples of Canadian 

interdiction, and are vitai to understand if one is to comprehend the diniculties that 

refûgees face in coming to Canada- Much attention has been given of late to the 

operations of overseas visa offices, where refugees go to apply for status in Canada. It 

is difficult to grasp exactly what happens in these many offices around the globe, but 

the Canadian Council for Refugees, and the Auditor General of Canada, in their 

respective reports, offer us many insights. 

This chapter will begin by spelling out the govemment position and definition of 

interdiction. The Canadian Minister of Immigration, Elinor Caplan, has framed her 

approach to immigration as a 'close the back door, open the fiont door' policy. We 

shall examine the effect that these policy changes may have on refugees. The 

placement of visa ofices, the personnel whom refugees encounter, the status 

determination which every refùgee goes through, the criteria for these decisions, and 

the time it takes to make a decision al1 pose probiems for refugees. Again, we see that 

when access to a determination system is cut off, refoulement, in principle, is very 

possible. 

The practice of charging fines to transportation companies who bring in 

improperly documented or undocumented claimants is a global practice. It singles out 

those who are most vulnerable, since it is often refügees who are t m e d  away eom 

flights when they do not have proper documents. This practice puts the 

responsibilities of immigration officers on the shoulders of airline personnel. This 

chapter shall also examine the debate on this practice. 



It is important to discuss these issues because, in order to see that Canada is not 

fulfilling its international obligations, we need to examine the details. 1 have chosen 

these two particular details of Canadian interdiction because they are both h e l y  and 

clear examples of how refugees are put at risk Visa posts are the gateways into 

Canada for refûgees who do not simply arrive at the border or airport. If these offices 

do not function fairly and efficiently, the nsks are enormous for those who rely on 

these services. Opponents of carrier sanctions point out that this practice not only 

puts refugees at risk, but as a secondary consideration, is also financialiy burdensorne 

to transportation companies. 

Chapter Four, entitled 'Interdiction and Documentation', is an examination of the 

connection between refugees and the papers that they use to prove their identity. The 

foundation of Canadian interdiction is apprehending people on their way to Canada 

who have no documents, or false documents. This is the work of Immigration Control 

Officers (ICOs) who represent Canada at airports, seaports, visa offices etc. around 

the giobe. 

Identity documents, therefore, become very important to travelers, especially 

refugees who will be refused entry if they do not have proper documents. The 

consequences of refusal are very serious for refugees. As a result, some rely on false 

documents to enter Canada. A false document in the eyes of an ICO is, however, a 

sign that this person does not have a valid daim to refugee status. 

This chapter will grapple with this contentious issue. Some of the questions 

which 1 will ask are: What is legitimate? 1s a migrant with a false passport claiming 

refügee status legitimate? What is not legitimate? 1s a migrant who has arrives on a 

smuggler's ship and claims refugee status illlegitimate? What is the difference? 

This is a fiindamentally important and topical issue to explore, as the problem of 

human smuggling hits the headlines very frequently. As more and more people put 

their lives in the hands of opportunistic smugglers, legitimate and illegithate 



refugees become part of the same underground movement of people. As legitimate 

doors into Canada are closed for refugees, smugglers provide an alternative route. 

Our culture relies heavily on paper documentation for many things, but this culture of 

paper puts refugees at a disadvantage as they often lack access to the required paper. 

Chapter Five, entitled 'Seeing the Face7, is a discussion of the root reasons that 

Canada should assist refiigees and address practices of interdiction. Our responsibility 

towards refiigees is often discussed by proponents on both sides of the debate, and 

both sides corne up with different answers. In this chapter, I examine answers to this 

question of responsibility on several levels: legal, political, secular, religious, and 

metaphysical. Another ethical issue which cornes up f?om previous chapters is: Does 

a refugee have a right to choose where they will make a claim of asylum? That is, if 

Canada sends a refugee back to the US because they could have made a claim there, 

is this ethically justified? Many authors have discussed the right of refugees to choose 

the place where they shall live, and this chapter will examine some of their 

conclusions. 

The ethical questions raised by refugee rights and refugee interdiction are 

difficult to answer. I do not claim to have fully explored al1 the possible avenues in 

this debate, but hope that the positions that 1 explore in Chapter Five provide some 

balance to the opinions and positions of some Canadians who feel that refùgees do 

not have a right to be here, and that they shodd go somewhere else. It is much easier 

to support this opinion if one does not acknowledge the humanity of each refugee, 

and this humanity, in turn, is easier to ignore if one does not see the faces of refùgees. 

Methodology 

Researching this topic began, for me, years ago. I have been interested in this 

issue for some t h e ,  and have devoted several papers to the subject. Therefore, 1 rely 

on resources gathered over the years. These include, most recently, a week-long 

course 1 took at York University in North York, Ontario, in the surnmer of 1999. The 



York Centre for Refùgee Studies is a world leader in the study of refugee issues, and 

their summer course is an annual gathering of advocates, government civil servants, 

international refugee workers, UNHCR representatives, academics, professionals, etc. 

1 refer to some of the lectures fiom this course throughout this paper. 

From February 1999 to August 1999 I worked at Romero House, a refugee 

resettlement organization in Toronto, Ontario. 1 gained valuable knowledge about the 

Canadian inland refùgee process, and was challenged to see the connection between 

myself and the people I both lived and worked with. I also rely heavily on the 

research of the Canadian Council for Refugees. This organization is "a non-profit 

umbrella organization committed to the rights and protection of refugees in Canada 

and around the world and to the settlement of refùgees and immigrants in Canada. 

The membership is made up of organïzations involved in the settlement, sponsorship 

and protection of refugees and immigrants." It is involved in "providing oppomuiities 

for networking and professional development through conferences, working groups, 

publications and meetings; working in cooperation with other networks to strengthen 

the defense of refugee rights; advancing policy analysis and information-exchange on 

refugee and related issues; advocating for the rights of refugzes and immigrants 

through media relations, govemment relations, research and public education" (CCR 

Who We Are: 1999). 

The literature that 1 had to draw on for my research consisted of works on each of 

these topics: refugees in the global context, refiigees in the Canadian contes, 

interdiction as explained in govemment documents, and refugee protection in the 

Canadian context. However, few authors have put al1 these elements together, much 

les  reflected on Canadian refugee interdiction in the context of the global refugee 

regime. The Canadian Council for Refugees and Dr. Francois Crepeau fiom 

University de Quebec a MontreaI (especially in his 1996 International Cooperation 

on Interdiction of Asyhm Seekers) have exploreci connections between these 



elements. That said, there stiii is much to be d e n  about academicaily on the 

subject of refugee interdiction in the context of  global development and peace. 1 hope 

that this thesis Mt! contriiute to this emerging body of work 



CHAPTER ONE: INTERNATIONAL AGREEMENTS AND LEGAL 
OBLIGATIONS OF REFUGEE PROTECTION 

INTRODUCTION 

The extent of Canada's obligation to non-Canadians outside of Canadian temtory 

is ctifficult to fully illustrate. Sùnply put, Canada has no legal obligation towards 

individual refiigees. That is, there exists no nationd law obtiging the feded 

includes refugees. The moment a refugee enters Canada, national laws apply. Then, 

the national laws of our refugee determination process decide whether or not that 

person is a Convention refugee. However, "'the Convention (the 195 1 Convention 

Relating to the Status of Refugees) does not place any duty on couniries to resettle 

refiigees" (Young 1998). 

The legal obligations that Canada does have for refugees (or any non-Canadian, 

or person-not mCanadian soil) corne from the international cowentions of the 

United-Nations, and are obligations not to Individuals but to amorphous grwps. 

These douunents accord legal obligations to Canada, but are only as effective as the 

Canadian goverrunent wishes them to be. As with any international document, the 

problem of enforcement threatens (and at times destroys) the effectiveness of these 

treaties. 

So what are these legal obligations that Canada has accepted? The 1951 

Convention Retating to the Status of Refugees and Stateless Persons speaks to how 

Cansrcta is to treat refugees on its own territory who is to be nimidered a refugee; 

how these people are to be treated; when one ceaçes tu be a r e m ;  how a refugee is 

to be expelledand under whaî conditions; what a state is to do when the refugee 

enters illegally; etc. The principles of the Convention apply on Canadian soil. 

However, the Convention does not specifically address how Canada should conduct 
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itself during overseas selection. 

The two concepts whkh appIy to Canada's refugee protection overseas are 

burden-sharing and nonrefoulement. Burden-sha~g obligates Cmada to take part in 

the intematiorral effort to share the burden of refugee-producing situations, the effects 

of w&& are most dramatically felt by nations in the w r M  How Cm& is tu 

do~is.not&finecL 

Article 33, the principle of nonrefoulement, also discussed below, establishes an 

international nom of refugee protection. However, it is unclear how the 

nonrefoulement principle should work when a refugee does not corne to the Canadian 

border. For exampIe, when a person cornes to a Canadian High Commission office in 

Nairobi, but ends up retumed to a situation "where his life or fieedom wouid be 

threatened on account of his race, religion, iratiomility, membership of a particular 

social group or political opinion" (Article 33f 1) of 1951 Convention Relating to 

Refugees), the question is: has Canada refouled that person, or has Kenya? The 

Canadian officia1 has somehow contributed to the return of this person to a situation 

of persecution, but Kenya also has denied this person safety. 

Access to a system of determination is aIso a fwidamental building block of a 

respectable refugee protection system. Access, as descnied in the Introduction, is 

necessary in order to justifi the deniai of protection to a person. However, there are 

two amcqhial problem with the idea of miversal access: expeme and prioritizing. 

Besides the 195 1 Convention Relating to the Stittus of Refugees, Canada has 

signed the Convention on the- Rights of the. Child and the Convention Against 

Torture. These two bodies of international law place M e r  obligations on Canada to 

respect the rights of refugees. The purpose of exarnining this topic is to lay a 

foundation to which Canadian practices can be compared Unfominately, and to the 

detriment of refugees, Canadian policy and practice fils to measure up. 



'BUIU)EN-SHARING' 

The 1967 Declaration on Territond Asyium declares: '&where a State hnds 

difficulty in granting or continuing to grant asylum, States individually or jointiy 

through the United Nations sbll consider, in a spirit of intemational sotidarity, 

appropriate measure to lighten the burden on that Sbte" (CCR 1992: 5). The 

Canadian Council for Refugees' Task Force on Overseas Protection, which issuecl its 

report on overseas protection in 1992, concluded that this is the basic legal obligation 

for Canada, where overseas applications are concerned This concept of 

burden-sharing, according to the United Nations Expert Group on Temporary 

Refuge's Conclusion N (7) (c), obligates Canada to "provide resetîiement 

possibilities in third couniries as appropriate" (in CCR 1992: 5). 

Considering that the vast majority of the world's refûgee population lives in the 

third world, it is "unrealistic to expect corntries of temporary refuge to provide 

asylum to mas influxes without assistance fiom the international community as a 

whole" (CCR 1992: 5). These burden-sharing agreements do not specim exact 

obligations (in tenns of nurnber to be resettled, for example) but create a spirit of 

cooperation and assistance. The result is that Canada can implement cntena on what 

refbgees we wilI take, and "those most IïkeIy to cause a burden are also the ones rnost 

likely to be left behind. The hanàicapped, single mothers, the unemployabte, those 

with few language skills, those who have trouble adapting to refugee camp life, those 

causing the gieatest burden tu the country of temporary asylum are the l e s t  likely tu 

meet the requirernents of the Immigration Act and Regdations and Canada's 

successfül establishment criteria" (CCR 1992: 14). 

This obligation of participation in the international remedy for refügee crises is 

towards the state of temporary refuge, not to the individud refugee. Canada, in this 

agreement, agrees to help other states deaI with their probIems by sharing the burden. 

Canada is obligated to partake in measures to lighten the burden and "other states 



have the Iegal right to invoke the duty against Canada" (CCR 1992: 6). However, this 

participation may take the form of refigee resettIement, or other aid donations. The 

refugee benefits, but ody by default It is to the state, not the refugee, that Canada is 

1egaU.y obiigated 

David Matas, who also chaired the CCR Task Forçe, elabmates on this diEerence 

ktween state-to-state versus state-to-individual obligation: "international human 

rights are more than just promises between coutries. They are promises to 

individuals as weli" (Matas 1994: 136). Matas' use of the word 'promise7 draws out 

the difference between Canada's legal obligations, which we have discussed, and the 

spirit ofthe conventions, to which we wiil now turn The Iegal obligation, whicb is 

not extensive at au, but is articulated by conventions, is complemented by the 

unwritten obligations assumed by these conventions. 

TEE SPIRIT OF THE LAW 

If the legal prescriptions were all that cuncemed Canada or Canadians, the 

refugee protection work of Canada would be minuscule. In fact, United Nations 

Conventions have always relied on the spirit in which they were drafted The 

difference between the letter of the law and the spirit of the law is nowhere clearer 

than in this discussion. 

The obligations that Canada has taken on corne not ody fiom the nature of 

international documents (wtiich rely heavily on the good wili of signatory states to 

uphold themf but also from the nature of refugee protection The danger associated 

\ . t h  beeing a refugee dmands that Canada uphold the spirit, and not just the letter, of 

its signed Conventions. When Canada breaks its commitment to refugees, the 

consequences are possibly fatal. 

Guy Goodwin-Gill, an authority on refugee Iaw, points out that "ksylum, as such, 

is not yet a protected nghr (Goodwin-GiX 1997: 3). No person has the right to 

demand asylum fiom a state. Rather, states have a duty to partake in the international 



remedies for refugee crises: ccConsidering that the grant of asylum may place unduiy 

heavy burdens on certain couniries, and that a satisfactory solution of a problem of 

which the United Nations has recognized the international scope and nature cannot 

thdm be adtieved without international cooperatiorr" (PrPamble to t 95 t 

Convention ReIating tu the Status of Refugees, in CCR 2 992: 5). 

Nicholson and Twomey, howeuer, point out thaf over tirne, concessions by -tes 

to asylum-seekers have gotten more restrictive: "State concems not to write 'blank 

cheques' or forfeit control over entry to temtory saw them withdraw by the middle of 

the century fiom a proposed right of asylum in favour of a right to seek and enjoy it" 

(Nicholson & Twomey 1999: 2). Weakness in Canguage ofthe Convention serves onIy 

to weaken the whole document's effectiveness. In this example, we can see that, 

rather than give the asylum-seeker the ability to act on this ri& he/she ody has the 

right tu seek açylum. Once &y have f d  it, they c m  enjby it. It is the state which 

has the right to determine whether or not the claimant is a refugee, and is therefore 

entitled to gant asylum. 

NOwREFOULEMENT AND ACCESS TO A SYSTEM OF DETERMINATION 

In order for a coutltry that has signed the 195 1 Convention to uphold the spirit 

(and by extension, the Ietîer) of thk Convention, two fiindamenta1 princîples must be 

established. These are the principle of nonrefoulement and access to a system of 

determination. 

The s e c d  fundameel  principle enshnned in the 1951 Convention Relating to 

the %tus of Refugees, and that which has becorne accepted as the most basic rule of 

refugee protectioq is nonrefoulement. This principle cornes fiom Article 33 (1) 

which states that 'No Contracting State shall expel or retum ('refouler') a refugee in 

any manner whatsoever to the fiontiers of territories where bis life or fieedom would 

be threatened on account ofhis race, reIigion, nationality, membershïp of a particuh 

social group or political opinion." 



This prïnciple expresses the most basic concept that, when al1 is said and done, 

whether or not a person is a refiigee, tIiey shouTd not be forced into a situation h t  

threatens their iife. This Me-threatening situation may have existeci before or afier the 

individual has lefi. As long as that person is in danger of perslcution, they shodd not 

be forced to r e m .  

In 1977, the UNHCR endorsed. Conclusion No. 6 related to 

"The Executive Cornmittee, (a) RecafZing that the fundamentai 
humanitarian principle of non-refoulement has found expression in 
various international instruments adopted at the universal and regional 
level and is generally accepted by States; (b) Expressed deep concern at 
the information given by the High Commissioner that while the pRnciple 
on non-refoulement is in practice widely observe& this pnnciple has in 
certain cases been disregarded; (c) Reaf f im the fundamental importance 
of the observance of the principle of non-refoulement at the border and 
within the temtory of a State of persons who may be subjected to 
persecution if retumed to their country of ongin irrespective of whether or 
not they have been formally recognized as refugees" (UNHCR 1977: 163). 

While there is little disagreement that nonrefoulement is and should be the basic 

guiding prïnciple of the international refugee protection regirne, the fact is that 

or return' any individual mems that, whether or not one has gone through a 

detennioation process, one must not be refouled. One is 'ezrpefled' when one is 

deported afler a negative decision, while one who is 'returned' has not had access to 

the determination system: "Article 33, which contains the fùndamental prohibition 

against 'refoulement' (forced r e m  of a refugee), is violated if and when Canada 

sen& back a refugee who has been denied the right to enter the refugee determination 

process" (CCR 2000: 3). 

The instruments of interdiction, designed to keep refuges away fiom the 

Canadian border and to be discussed in Chapter 2, are al1 forms of refoulement. They 



al1 force refügees to rernain in, or return refiigees to, situations of persecutjon. The 

afference between forcing someone to remain in, and retuniïng somme-back to 

situations of perseculion, is a pivotal question. Ea person was to come to Canada and 

subsequently returned to a situation of persecdon, we codd clearly call this 

rq?ouZernent. But is refoulement happening when a person is simply denied access to 

Canada? -Mer dl, how c m  someone be returned (wAich is part of what refmlernent 

entails) when they have not even left? And if Canada is, in essence, refouling al1 

those it forces to rernain, is this not the entire refiigee population that does not come 

to Canada? 

We cannot possibIy accept everyone, and so the priiicipïe ofnûn-refouIenzent 

would seem to be moot In answer to this question, it must be pointed out that there is 

a vast ciifference between a system designed to avoid refugees, and a system that does 

not exist at all. Because Canada has decided to implement a system of refbgee 

resettlernent, we should expect dhat this system will facilitate the migration of people 

away fiom situations of danger- In Chapter 2,I shall examine exactly how this 

happens and how, in practice, the principle of nonrefoulement is not respected. 

Canada has stated its belief in the principle of non-rejGoulement; no matter where 

the asylum seeker is, they must not be forced to remain in a situation of danger. 'I'he 

essence of the action, wherever one is, is the sarne; as discussed above, the issue 

cornes down to access. When one is denied access, one is forced to ren~ain in that 

dangerous situation- The spirit, and the letter, of the 195 1 Convention is undennined 

Eiy these practices. 

How is it that refoulement occurs? Being the most hdamental prkciple of 

refigee protection, one would think that prevention of forced return would be 

respected. However, rejou/ement can happen when untrained border autftorities deny 

asylum or recognition of refiigee status to persons who are then either refouled or 

returned to the counw in which they iast stayed or through which they last traveled. 



This may happen even without inquiry into whether or not the receiving wunw will 

deal with the refugee case, or protect the refiigee's life and fieedom (Etzwiler 199 1 ). 

As a result, "serious protection issues and prejudice to asylum seekers' legal rights - 
fiom refoulement to the creation of 'refugees in orbit' - arise where no State will 

admit ri refugee because none wiU accept responsibility as the country of fmt  

asylum" (Etzwiler 199 1). 

This concept of safe third country relies on the idea that an asylurn seeker must 

claim -tus in the first country they arrive in. This is intended to stop 'asylum 

shopping7, whereby ciaimants go fkom counûy to country Iooking for the best deal. 

'i'he right of a refugee to decide where they will make a daim will be discussed in 

Chapter 4. As a consequence of geography, Canada receives most of its refbgees 

through the US border. The projmsed Memorandum of Understanding between 

Cmada and the US shall be discussed later as well. Hotvever, on the subject of 

refoulement, the point is that Canada cannot ensure that refbgees will get a fair 

hearing in the US and so nins the risk of sending a refugee 'into orbit' when 

deportkg-them to the US. 

As a final note on refoulement, a discussion of the language and wording of 

Article 33 reveals some interesting nuances. 'l'he prohibition is unequivocal: 

"Construction of the specific relevant provisions of the 195 1 Convention 
confirms that the Convention imposes no temtorial or other restrictions on 
the non-refoulement obligations of Article 33. Unlike Article 23 
governing public relief, Article 33 does not extend protection only to 
refbgees 'lawfûlly in the temtory'. Nor is the non-refoulement obligation 
discretionary. ... Article 33 is explicit. ... The 195 1 Convention does not 
subjugate the obligations of Article 33 to any federal legistation that might 
be enacted. ... In s u . ,  the non-refoulement obligation is clear, unwavering 
and coextensive with the action of the State throughout the world" 
(Etzwiler 199 1). 



Therefore, the actions of Canadian immigration officiais overseas is to be 

govemed by this policy as if they were operating inside the Canadian border. The 

principle of nonrefouIement is that fiindamental. 

That said, Nicholson and Twoniey point out that cccontrary to twentieth-cefitury 

trends in human rights protection generally, the principal obligation of sates to 

refiigees is fiamed in negative, as opposed to positive, terms, that is, as an obligation 

not to return (refouler) an individual to persecution rather than as a duty to admit 

those fearing persecution" (Nicholson & Twomey 1999: 3). As was emphasized 

earlier, the right lies with the state to determine the status of the person, rather than 

with the person to demand refugee status. However, once again we r e m  to the issue 

of access: if you stop people fkom coming in the first place, you don3 have to deal 

with the rights that they acquire once they set foot on Canadian soil. Denial of access 

is not a way nround the obligations that Canada voluntnnly took on rvith the signing 

of the 195 1 Convention (and other related Conventions). M e r ,  denial of access is 

an abdication of our responsibility, and results in effective refoulement of refugees. 

The 195 1 Convention establishes how Canada is to treat each refugee when they 

are on Canadian soil. Lf, however, these refugees are prevented fiom arriving in 

Canada, these obligations need never be met. 'l'herefore, access to the process of 

determination becomes furidamentally important. Goodwin-Gill States that access is 

"one of the most significant elenlents in the international legal reghe  of refbgee 

protection" (Goodwïn-Gill 1997: 4). 

-Amnesty International prescribes as one of its minimum standards, which should 

be enshrined in al1 asylurn procedures, a "procedure (that) should guarantee the 

asylum seeker access to a machinery for the examination of hisher request for 

refugee status" (Rico-Martinez & Aiken 1999: York University presentation). The 

right ofaccess to a process in which a fair, impartial and independent determination 

can be made carries with it rnany procedural requirements. Goodwin-Giil says 



"procedural rights fa11 very much within the 'choice of means' left to States by the 

(195 1) Convention and (1967) Protocol. National procedures draw on local legal 

culture and due process traditions, but ultimately the responsibiIity of the State for the 

fulfilhent of its obligations turns on what results in fact" (Goodwin-Gill1997: 4). 

This is an essential point. The existence of international agreements implies an 

international standard. That any one country may have a rewgnized refugee 

protection system as Canada has is one thing' but uuless the actions of this state 

measure up to what have k e n  laid down as minimums in intemational agreements, 

there is room for change. And, as will be discussed later, the fact is that people are 

denied access to the Canadian detemination system. l'bis undemines Canada's 

commitment to the 195 1 Convention by creating a way around the obligations to 

provide protection to refugees. 

The debate on access is, of course, intense and will be revisited throughout this 

paper. The Canadian Council for Refugees, in its 1992 Task Force Report on 

Overseas Protection, addresses the central debate around access to the Canadian 

detemination system. The question is: if universal access was the policy of choice, 

what would that look like? 1s it not conceptually (not to mention practically) 

impossible'? 

First is the problem of expense, which obviously wouid inhibit universal access. 

Second, there is the problem of prioritics: "if the pool of applicant is increaçed, the 

problem of fishing out the priority cases from the pool tvould also increase" (CCR 

1992: 14). While the notion of universal access might be conceptually and practically 

awkward, however, the principle of access must be upheld if Canada's commitment 

to retùgee protection is to have meaning. The CCR Task Force acknowledges this 

conceptual and practical problem of universal access: "the ultimate answer is that 

levels can be detennined the way levels are everycltriiere else in the immigration 

system, through targets, priorities and allocation of resources" (CCR 1992: 19). 



OTaER IN"IXRNATI0NA.L INSTRUMENTS: The Convention Against Torture 

and the Convention on the Rights of the Child 

The cornmitments that Canada has undertaken under the 195 1 Convention deal 

specifically with refugees and reftrgee rim. Human rïghts, it must be noteci, also 

apply to refugees. Each person has rights as a human, but the protection of these 

rights are dependent, in practice, on one's citizenship. Re£bgees are unable to demand 

this protection fiom their state. However, other documents, signed by Canada, do 

give each individual indienable rights. These documents include the Convention 

Against Torture and the Convention on the Rights of the Child- 

Article 3 of the Convention Against Torture states: "No State shall expel, return 

('refouler') or extradite a person to another State where there are substantial grounds 

for believing that he would be in danger of being subjected to torture." This Article 

provides another ground on which a refugee cannot be refouled. While the 

Convention Relating to the Stanis of Refugees does not define the word 

'persecution', the Convention Against Torture takes a step in that direction; a refugee 

who has substantial grounds for believing he or she is in danger of persecution taking 

the form of torture cannot be refouled. It is worth noting the difference in the 

language in this Convention: having 'substantial grounds for believing' is not as strict 

as having a 'well-founded fear of being persecuted' (as found in the Convention 

Relating to the Status of Refugees). Therefore, the Convention Against Torture puts 

an additional obligation on Canada to ensure that refugees are not refouled. 

The Convention on the Rights of the Child states, in Article 3.1, that ''In al1 

actions conceming children, whether undertaken by public or private social welfare 

institutions, courts of law, administrative authorities or legislative bodies, the best 

interests of the child shall be a primary consideration." While Citizenship and 

Lmmigrsttion Canada has guidelines on how to deal with minors (entitled Child 

Refugee Claimants: Procedural and Evidentiary Issues, and issued in 1996), ''the 



Convention has never been incorporated into domestic law in Canada- The 

immigration Act nowhere requires decision-makers to consider the best interests of 

the child, kt alone make them a primary consideration" (CCR 2000: 8). 

What does it mean for refûgees that international conventions are not abided by? 

For many individual refbgees it may mean nothing: nothhg changes, nothuig 

improves, nothing becomes safer. For some individual refugees who are personally 

denied entq into Canada at any point along the journey, it may mean return to 

persecution, it may mean applying to another country for asylum or it may mean 

remaining in limbo between the violent past and the uncertain future. A better 

question is this: What diBerence wodd it make if Canada upheld its international 

conventions, both in letter and in spirit? Other nations woutd, conceivably, be more 

likely to follow suit, and Canada would be contribuhg constructively to the process 

of international development. 

At the most basic level, Canadian abdication of respousibility perpetuates the 

perception that the other, the refugee, need be kept far away fkom us. This perception 

restricts us fkom taking full advantage of what refbgees have to offer and restricts us 

fiom partaking Mly in a world that is moving more and more toward 

multiculturalism. 

EUMAN RIGHTS AND STATE SOVEREIGNTY 

That refugees acquire rights under these documents raises a very interesting 

debate. How can those who have no state (or no -te corn which they c m  sdely 

demand the rights of citizenship) be granted rights prescribed to uidividuals based on 

their citizenship of a state? Daniel Warner discusses this issue by isolating the two 

camps of opinion on this subject. There is the opinion that is "critical of the state and 

eager to question the concept of state sovereignty and its inherent violence in order to 

protect individuals, the second (opinion) argues that States should be more 



responsible in respecthg their international obligations" (Nicholson & Twomey 

1999: 253). 

n i e  first opinion holds that "one who is pushed outside a nation or state cannot 

cal1 upon a nation or state to allow that person full expression within the system. 

Rights c m  ody exist when there is a duty or obligation on some body to protect or 

help express those rights" (Nicholson & Twomey 1999: 258). To discuss the rights of 

refugees, therefore, is pointless since a refhgee has no body h m  which he/she can 

demand those rights. 

Human rights have always been considered as belonging to an individual, 

however, and not to the state which wodd parcel them out according to principles of 

state interest Furthemore, Warner points out that our mtion-state system (or as he 

calls it, the state-nation-territory trinity), as it is now, "includes the necessary primacy 

of citizenship" (Nicholson & Twomey 1999: 255). So a refùgee disrupts this trinie as 

they become tnily the abjects of international ('inter' meaning between, not part of, 

the nation-state) relations (ibid. p259). The human right of a refbgee still exists, but 

their citizenship, the necessary channel for rights, has been negated. 

The second opinion holds that the state is the tool that we have to work with, 

since the space between nation-states is not protected. Mer dl, "if ail states were 

fulfilling al1 their obligations there would be no expectation and hence no reftrgees" 

(Nicholson & Twomey 1999: 263). The role of international agreements, therefore, is 

to compel states to fulfill their commitment, not to pick up the pieces when states 

fail. 

The answer, then, to our onginal question is that, while refugees are entitled to 

rights, the problem is how to deliver these rights. Does one rely on the state and the 

international obligations which states undertake to force the protection of its own 

citizens? Or does one accept that the state-nation-temtory trinity no longer exists (or 

is crumbling), the state is actually the enemy of the refùgee, and the resulting refbgee 



condition is "liberation of the refugee or the celebration of the recognition of the 

wmplexity of human heterogeneity . . . exactly because the refugee is outside the 

geographic W o r  legai constraints of boundaries and home" (Nicholson & Twomey 

2999: 259)? 

In my opinion, refugees s s e r  because of the neglect of state responsibility. 

Refugees sufEer on account of states abdicating their responsibilities which are part of 

the privilege of sovereignty- There is nothing liberating about king a refugee. 

Although a new state-free system, which might not be a viable possibility in and of 

itself, might address the growth of this 'intery-nationai dilemma, for now we need 

states to five up to agreements. 

CONCLUSION 

The original purpose of these international agreements was tu enshrioe the rigbts 

of humans in a variety of situations, rvhether refugee or not. States signed them 

willingly, recognizing that the protection of individuals could not be left up to the 

individual state alone. The establishment of these international standards was to 

encourage states to live up to a law other than their own national law. They were to 

encourage a freer environment, where people could live safer, healthier, fear-fiee 

lives. The generation that witnessed the signing of these agreements had recently 

sufferzd the tragedy of the Second World War, and many still remembered the First 

World War. 

The international agreements pertaining to refùgees which Canada has signed 

point to an attempt at drawing the 'other' into the political realm. However, the 

original 195 1 Convention Relating to the Status of Refiigees defined refügees only as 

Europeans dispiaced after World War II. Was this t d y  an attempt to reach out to the 

'other"? Now that refugees have become defined as Congolese, Sri Lankans, East 

Timorese, Colombians, etc. the 195 1 document has become perceived as a constraint 

on refbgee-receiving signatory nations like Canada, rather than an avenue through 



which refùgees c m  access safèty. The position of the 'other' remains the same as 

before: the 'other' is stiii the stranger to be kept at a distance. 

Within two generations, the tone and attitude surroundulg these standards has 

changed drarn~~tically. The bare minimums of burdzn-sharing and nowefouZernent are 

barely met, if at dl,  and the refugee definition is used to exclude more often than to 

include. But has the attitude changed? His the 'other', the refugee, been viewed any 

differently than in 195 l? The same countries whicb previously desired to create an 

environment where the horrors of World War II would not be repeated for their own 

children, are now embracing restrictions on the flow of people away from modem 

day wan, or war-like or war-produced crises, who are also searckg to protect 

themselves and their children. Meanwhile, the horrors of war and war-like situations 

continue around the globe, and the doors to safety in a new country like Canada are 

being slammed shut. 

But have attitudes changed? Are Western countries more willing to help others, 

and is the problem that refbgee numbers have increased so dramatically that 

interdicting policies are the only answer? Yes, of course it is obvious that refugee 

nurnbers have increased dramatically this century. The refiigees generated after 

World War 1, World War ii, the Cold War, the fa11 of coionialism, the resultant 

conflicts in the South, and present day North-South migratory pressures are great in 

number. Furthernlore, the pressure created by mass conimunication, transportation 

and media coverage has created a perceived onslaught of refugees from the South to 

the North. These changes in the global environment send a message to Northern 

nations which says 'there are millions of people who want what you have,' and to 

Southem nations which says 'if you could just make it to the West you wodd be 

successfUI. ' 

However, there is "nothhg new in the phenornenon of forced displacement. 

Explosions of political and ethnic violence, persecution, and pogroms have produced 



large-scale movements of refbgees throughout histoq?' (Laescher 1994: 7). What is 

new is the connection between this movement of people and politics, It is this 

comection which changes what wodd have previously k e n  called mass migration 

into refugee migration Once the movement of people beconies politically motivated, 

refugee issues begin to emerge. For example, a flood in Canada may displace people, 

but these people do not become refbgees because the Canadian government can 

address their needs. A drought may displace people in northem Kenya, and these 

people will become refbgees because their governent cannot address their needs. 

The Kenyan refugees are a politicai issue, while the Canadian f m e r s  are never 

temed refugees, even if they do c l a h  the govemment cannot address their needs. 

Does an increase in numbers warrant a more tightly closed dwr  into the West? 

Most certainly not. Rather, an increase in refugee nunibers nieans that Western 

nations need to be even more open to refugees, not simply by allowing more into 

their temtory (whicb is more than possible), but also by addressing the problems at 

their political roots. 

The floodgates mentaiity, which believes that there are millions of refügees 

banging at the proverbial door to Western economic success is a fallacy. Refügee 

numbers in Canada show that there is no flood, there is no mass of people about to 

bang d o m  the door. There are many people who would Iike, and who need, to live 

somewhere else other than where they are, but very few are able to make the difficdt 

journey to Canada. This thesis explores some of the reasons this journey is so hlud. 

Lastly, we must ask the question: If refugee numben decreased, would Canada accept 

more refbgees? Most probably not. 

Interdiction is a global trend, and has been instigated by countnes in Europe. 

Chapter Two examines how the refugee protection regimes of the western world are 

tuming into protection regimes for Euopeans, for Americans and for Canadians. 

Remember that without the nght of access to a process of determination, a refugee 



faces the real îhreat of being refouled to a situation where their life is in danger. 

Kemember also that, as refugees are pushed farther and farther away fiom our 

borders, it becornes more and more difficult to h o w  exady wtiat happens to people 

who are seelcing asylum in the west. 



CHAPTER 'IWO: EUROPEAN INTERDICTION AND THE 
C14NADIALY-AMEXUCAN MEMORANDUM OF AGREEMENT 

mTRODUCTION 

The Canadian policies and practices of interdiction are only a piece of the global 

puzzle of refugee interdiction. Even before Moses parted the Red Sea, there have 

been obstacles thrown in the way of those who wish to leave one place and go to a 

better place. The last decade has, however, witnessed a rapidly increased 

development and irnplementation of human-made 'Red Seas'. This global 

phenornenon c m  be seen in many refugee-receiving countries, in both the developing 

wmld and the developed world. Nations of the developing world, however, as a 

consequeme of geography usuaLly have little choice about whether or not they will 

allow refiigees into their tenitory. Whether or not these refugee will be granted status 

of any sort is another question. 

Nations of the developed world have the advantages of distance and of more 

sophisticated border operatiom. Coupled with growing anti-newcomer sentiments in 

much of the developed world, nations of North Arnerica and Europe have been 

consistently building up the barriers around their borders. The techniques used Vary 

according to nation, and it is usefiil to examine the situation of European interdiction, 

to illustrate the global environment into which Canadian interdiction fia. 

Some Canadians feel that Canada is 'too soft' on refugees because, in cornparison 

to other nations, we appear to be 'pushovers'. Some Canadians look at how, for 

example, the United States would handle to arriva1 of a boatload of Chinese migrants 

and are outraged when Citizenship and Immigration Canada allows the processing, 

housing, feeding, etc. of such migrants. If no one else is doing this, they say, why 

should we bother? If Canada is a leading nation in refugee protection, then we surely 



must be able to cut back our protection efforts without much difficuity: so the logic 

goes. This sentiment has quite obviously affected Canadian policy. The policy of the 

future will also be fiameci by the attitudes of the population and politicians. European 

and United States policy developers have set the precedent for Canadian interdiction 

today, and will conceivably do the same in the future. This makes exafnining other 

nations' policies vitally important- 

This chapter shall examine the specific European practices of 'safe third country' 

agreements and readmission agreements on the mainland, the refoulement of refugees 

across the Strait of Gibraltar, the concept of an international zone in airports, and the 

Canadian-American negotiations on a 'safe third country' agreement. Each of these 

issues is important to examine in light of the Canadian practices of interdiction: 

refoulement is the fiindamental prohibition in refugee protection (Spanish 

refoulement may be one of the most obvious examples of this); international zones, 

while one does not yet find them in Canada, provide an interesting discussion for 

political scientists on state sovereignty, and the variety of ways in which interdiction 

can be achieved. 

EfTROPEAN INTERDICTION 

The end of the Cold War brought many changes to Europe, not the least of which 

was the new ability of Eastern Europeans to move around the continent, and to pass 

fiom Eastern Europe to Western Europe. The resulting increase in population 

pressures has had tremendous effects on refugee policy; "fears of a deluge of 

unwanted foreigners entering their territories have led to a siege mentality in many 

Western European countries since the fa11 of the Berlin Wall" (USCR 1997: 5).  

In 1992, Germany's 'safe third country' laws created a watershed, as more 

countries followed this example. The German drafters of these new laws wanted to 

hait the movement of migrants to Germany through (and fiom) Poland and the Czech 

Republic. To allay the fears of the critics of this agreement, Gennany extended an aid 



package of DM 120 miIIion to Poland and DM 60 million to the Czech Republic to 

"heIp set up structures to receive and accommodate asylum seekers and refugees, 

secure Poland's border, and r e m  rejected asylum seekers" (USCR 1997: 6). 

The 'safe third country' concept holds that a refugee should make his or her c l a h  

to refugee status in the first country that he or she cornes to where it is possible to 

make a claim. Lf, ins tea  the asylum seeker goes on to a second counûy, or a third, 

he or she can be sent back to the first country of asylurn to make a refugee claim. 

This concept hinges on two factors: claimants must revesl their travel route, and the 

safe third country must be willing to re-accept him or her into its temtory and accept 

the claimant into its refugee determination system. 

The result, today, of this trend towards protectionism is embodied in the 

Schengen Agreement Between the Governments of the States of the Benelux 

Economic Union, the Federal Republic of Germany and the French Republic, on the 

Gradua1 Abolition of Checks at their Common Borders (the Schengen Agreement), 

and the Dublin Convention Determining the State Responsible for Examining 

Applications for Asylum Lodged in One of the Member States of the European 

Communities (the Dublin Convention). As of 1997, al1 EU countries bave signed or 

agreed to sign the Schengen Agreement (with the exception of the UK and Ireland), 

and the Dublin Convention has been signed by (then) al1 12 members of the EU (and 

by Austria and Sweden in late 1997, and Finland in 1998) (USCR 1997: 4; Nicholson 

and Twomey 1999: 3 13, n3). 

These agreements came as reactions to the dissolution of intemal borders, which 

came as a result of European integration: 

"the disappearance of intemal bcrders induces new forms of police 
cooperation for the control of criminal activities. The abolition of interna1 
borders has a major symbolic importance as it is a direct blow to one of 
the defining elernents of a State since the Renaissance: policing the 
territory and maintaining public order is one of the few absolutely 



essential functions of any politicai power. ... This cooperation covers the 
wide spectnim of international criminality: money l aunde~g ,  srnugghg 
drug trficking, arms trafficking, mafia-type criminality, terrorism, ... and 
irregular migrations. To be sure, this cooperation, as definecl, produces an 
illegitimacy tramfer to the detriment of migrants, as migration is 
henceforth associated to al1 the other criminal activities rnentioned" 
(Crepeau 1996: 2). 

The Schengen Agreement and the Dublin Convention both rest on the concept of 

safe third countries, and are intended to facilitate the sharing of the refugee burden. 

However, the practical application of these agreements leaves many refùgees 

unprotected, and leaves Western Europe protecîed fiom many refugees. By creating a 

buffer zone around the edges of Western Europe, the poorer countries of Eastern 

Europe (whicb only a few short years ago, were refugee-producing nations) are lefi 

dealing with refugee flows fkom abroad as well as those king retumed to them fiom 

Western Europe. The reason for this is simple geography: any refugee traveling over 

land to Europe must pass through Greece, or Morocco, or Turkey, or Poland or 

Austria, or Hungary, etc. Ifa refigee is traveling by air, it may be easier to arrive 

directly in the country of choice, but even then one may have had to stopover in 

another country. 

Once a refûgee is retumed to one of these satellite countnes (nations on the 

f i g e s  of Western Europe), it is difficult to ensure that she or he will receive fair 

treatment. The Schengen Agreement and the Dublin Convention are silent on 

readrnission, which has resdted in "no fewer than 44 bilateral readmission 

agreements between the various states of Europe (in effect by 1994)" ( U S C R  1997: 

21). The efficacy of these agreements is questionable, since "no bilateral readmission 

agreement to date obliges a state readmitting a person to entertain his or her asylwn 

request. Neither is the deporting state required to inform the receiving state of 

would-be asylum applicants or the fact that they were deported solely on safe third 

country grounds" (USCR 1997: 22). 



As noted above, financial exchanges aiso corne into play, as in the ''fierce 

negotiation between Germany and PoIand over financial compensation due to Poland 

if it accepted the readmission of the estirnated 100 000 persons per year who illegally 

crossed the Polish-Gennan border" (Crepeau 1996: 5). One must question Polish and 

Geman motivations, when readmission agreements are accompanied by large sums 

of money. It appears that Germany virtually paid Poland to dea! with its refigees. 

That saki, "fiom a legal point of view, the situation is extremely critical because the 

measures introduced are difficult to denounce or to characterize as illegal" (Abel1 

These readmission agreements also hinge on successful integration into the 

receiving nation, including access to a proper determination systern. In Poland, 

however, decisions take too long, according to UNHCR representatives, and there is 

no effective right to appeal decisions (UCSR 1997: 29). As for local integration, 

"representatives of the UNHCR liaison office in Warsaw estimated that out of about 

700 individuals that Poland had recognized as refugees by May 1996, only 200 to 400 

remained in the country. The rest had lefi, most presumably to Western Europe, for 

lack of integration possibihties" (USCR 1997: 29). 

The fallout of these agreements is the phenornenon known as refugees-in-orbit, 

and the ultimate risk of refoulement. Let us look at a few examples to understand how 

the theory of 'safe third countxy' plays out in the lives of refugees. 

An Iraqi woman flees her homeland via Kurdish-controlled northem 
Iraq to Turkey and continued by train on to Greece. In Athens, she boards a 
plane zo Franwrî airport, where she requests asylum, claiming to be a victint of 
persecutzon ut the hana3 of Suddam Hussein 's regime. But the German border 
police automaticully refùse tu reviw the woman 's request and bar her entry to 
Gennany on the grounds that she should have sought protection in Greece, a 
member of the (then) European Community, and therefore a 'safe third country'. 
Although u German administrative court overtums the negative decision and 
orders the Federal Oflce for the Recognition of Foreign Refùgees (l3unesaml) to 
review the woman 's case, the Bundesarnt rejects it as manifestly unfounded Mer 
a cursory interview, citing the same reason for the denial as that of the border 



police: her brief sojourn in Greece, where she ostensibiy could have sought 
protection, renders her ineligïble for asyhm in Gennaty (USCR 1997: 2). 

An Iranian man wzthout proper documentation travels overland to 
Gennuny via Hungary and Austna. He asks for asylum, but his upplication is 
summarïly rejected by the Bundesamt on the grounds that he should have sought 
protection in Ausiria, also listed by Gemarry as a sqGe third cowti?y- He is 
immediutely deported From AustTia, hefiles an appeal with a German 
administrative court against the negarive decision, He also requests readmission 
to Germany to mvait a final ruling in his case, but the court rules both motions 
as inadmissible. The man then @es for asylum in Austria, but his request 
there ïs Iikewise denied The Ausfrian Federal Asylunz OBce asserts thar his 
daim to refùgee status is not credible, However, two other procedural groundr 
cited as reasons for the denial call into question the extent to which the man 's 
case was actuolly reviewed on its merirs: because he entered Austria illegally 
fiom Hungaty, considered in Austrian administrative practice to be a safe thïrd 
country, the Federal Asylum OBce concludes that he should have sought 
protection there; second, his rejection in Gemany, although he never received a 
substantive refùgee status detemination procedure there, also renders him 
ineligible for asylum in Austrïa(USCR 199 7: 2). 

... un Iraqi national applied for asylum in Copenhagen, Denmark in 
March 2994- He ivas rejected on sqfe third country grounds and deported 
several days Zater to Italy, his last country of transit. Although the Danish police 
escorted hirn to Rome, they did not infonn the Ztalian authorilies that the man 
wished to apply for asyium. Nor was an interpreter provided in Rome for him to 
make such a request. Zmtead the Italian authoriries arranged to deport the man 
to Tunis and handed his travel papers to their Tunisian counteparts. Upon 
arrivai in Tunisia, the man was detaïne4 interrogated allegedly burnt with 
cigarettes, and threatened with the possibiiity that he would be rurned over tu the 
Iraqi embassy in Tunis. A famzly Ji-iend of the man lived in Copenhagen, traveled 
to Tunis and, with UNHCR 's assistance, was able to secure the man 's release. 
He then reapplied for asylum at the Danish ernbass, in Tunis, and several 
months Iater his application was granteci But in the interim, he was required to 
report to the Tunisian police every other &y. They allegediy told the man not to 
speak of his prison experience in Tunisia and continued to threaten him, saying 

'In the case of  the Iranian man, both UNHCR-Austria and Amnesty International-Austria felt that the 
merits of the case were not considered. "Ad said that the Austnan Federal Asylum office reguiarly 
mixai conceptuaiiy their reasons for denying asylurn appticants - denying cases on the merits v a  denids 
on d e  third country grounds. These organizations asserted that once it had been estabiished that the 
safe third country Iaw was appiicable, the quaiity of the review of the case on its substance was at brnes 
suspect." On May 14, 1996, the Gennan Constitutional Court upheld Gerrnanyys safe third country law 
as constitutionai, rejecting the cases o f  the above two claimants as unfounded. However, "the Iraqi 
woman in the example fiied and was granted a prelirninary injunction by the G e m  Federai 
Constitutional Court on September 13, 1993, thereby suspendhg her deportation and permitting her 
en- to Germany. The court denied the Iranian man a preliminary injunction to permit his re-entry to 
Germany 6.om Austria on October 26, 2993. Nevertheless, the court declareci the man's case as 
admissible for the purposes of reviewing the constitutionality of the safe third country provisionn 
(USCR 1997: 34, nl, n3). 



that he would be taken to the h q i  embassy ifhe did not leave the country 
(USCR 1997: 11-12) .~  

We must keep in mind that most of these stories go untold. The cases described 

above only corne to our attention because some organization (Amnesty International, 

UNHCR, the courts, etc.) has gotten involved and documented the case. What about 

the other cases where there is no one to t e l  the story? Who is there to record events? 

Who is there to hem stories of refoulement, of the lip service paid to the 1951 

Convention, of the r e t m  to lives of terror? 

The Strait of Gibraltar and Spanish Refoulement 

Another geographic region of the world from which we can leam many lessons is 

the Strait of Gibraltar. Two Spanish enclaves on the south shore of the Strait, Ceuta 

and Melilla, are home to thousands of illegal migrants, mostly fiom the Af5ican 

continent. Once they have gained access to this Spanish temtory, the Spanish 

govemment is responsible for deporting them. This poses its own dificulties, caused 

by strained relations between Spain and Morocco: "Morocco does not officially 

recognize Spankh sovereignty over Ceuta and Melilla ... Morocco steadfastly refuses 

to accept virtually al1 non-Moroccan deportees fiom Spain. .. . The Moroccan police 

are said to have looked the other way, for a fee, while the Unmigrants remained in the 

region and prepared for Later attempts at crossing the border" (Stolz 2000: 29). 

Once on Spanish territory, these migrants would apply for political asylum. 

Before 1996, these requests were routinely turned down. Later, "attempting to 

respond to pressure from human-nghts groups, the Spanish govemment began issuing 

special work and residence permits in late 1996" (Stolz 2000: 32). These permits can 

be renewed yearly, and also serve to address the Spanish dilemma of falIing birth 

2 ~ h e  accusations that this claimant made against the Tunisian police and prison authorities are backed 
up by Amnesty International, in their country report on Tunisia. Amnesty has documented many cases 
of abuse and torture in Tunisian prisons, cornplaints which go uninvestigated, medical treatment is 
denied, etc. (Amnesty international 1997). 



rates, shrinkuig tax bases, shrinking nurnbers of temporaiy workers, etc. These 

worlaag permits were given after an incident in the summer of 1996, when 103 

Anican immigrants were "'taken secretiy to the peninsular, sedated with drugs and 

flown to a few Anican couniries aboard military aircraft on 22 and 23 June 1996. 

When the sedated immigrants were dropped off, "'rnost were immediately jailed" 

(Stolz 2000: 32). The rather expensive operation created a public scanda1 and 

ernbxrassing problems for the Governrnent. Besides, at Ieast 40 of the 103 Afncans 

managed to r e m  to one of the two enclave cities and were later allowed to travel to 

Spain" (Migration News 1998; 4). 

Spain's President Jose Maria Aznafs response was that 'Uere was a problem, 

and it has been solved." Later, the Interior Minister, Jaime Mayor Oreja, conceded 

the way they handled the affair was "not a mode1 to follow" (Stolz 2000: 32). What 

can Canada leam fkom this Spanish example? First and foremost this rxample must 

serve to cal1 our attention to the ramifications for refugees when international noms 

and basic common decency are not respecteci. Furthemore, the consequences for 

Spain are also weighty; global attention focused on this event, and the cornments of 

its leader are shocking. Secondly, we can see how refugee issues are inherently 

political, and require a political solution. The solution must settle the dispute over the 

temtory of Ceuta and Melilla, it must rectify the injustice of the North f i c a n  

economy, and it must address the causes of the confiicts fkom which Afncans are 

fleeing. 

International Zones 

Danielle Joly provides a comprehensive o v e ~ e w  of the many methods of 

restriction and interdiction which the European nations Gemany and France 

undertake, dl of which run the risk of refouling refugees: 

"Physical access has been made difficult by the introduction of transit and 
visiter's visas, combined with carrier sanctions. These moves have been 



strengthened by the provisions of the 2990 Schengen Convention which 
includes provisions on such matters as visas, carrier sanctions and 
traflïckîng in aliens. Access to the asylum procedure is limited by the 
creation of airport international zones, ... Restrictions are also imposeci by 
resort to another status (temporary protection) which fiequently cannot be 
received in conjunction with an application for asylum under the Geneva 
Convention" (Joly, in Nicholson & Twomey 1999: 343). 

Transit and visiter's visas are fairly self-explanatory. The use of carrier sanctions 

shall be discussed later in this chapter, in relation to the Canadian employment of this 

technique. Temporary status refers to the issuing of, for example, work pennits which 

mut be renewed periodically, and which do not entitle recipients to the benefits of 

recognized refugees. 

Let us look at just one of these concepts in detail, even though each of them 

provides an interesting window on interdiction. The concept of an international zone 

in an airport provides us with a particularly stark example of how refùgees are 

prevented from gaining access to asylum in Europe. In the context of political 

science, it also provides us with an opportunity to discuss the relevant issue of state 

An international zone in an airport (or seaport) works like this: when an 

international flight cornes in, the passengers enter the airport building, having anived 

at their destination. Before they can leave the airport, they must pass through 

customs. This is a normal procedure in any airport. However, in many airports in 

Europe, the space between disembarking the aircraft (sometimes, these zones include 

the interior of the aircraft) and the customs checkpoints has been designated 

international space. That is, if one has landed in Paris, one does not enter France until 

you physically step past the customs/security checkpoint. We can find international 

zones in the airports of P aris, London, the Netherlands, Bmsels, and Frankfht 

(Crepeau 2000: personal email). 



It is this international space that &tes consider outside their territory, since, as 

their logic goes, one has not entered the state until one has k e n  allowed to enter. If 

you are not there legally, you are not really there- However, tbese zones are also quite 

ofien areas of detention. Ifa traveler arrives with improper documentation, or false 

documents, or is somehow suspicious7 then they are not allowed to enter state 

territory. So we are presented with the paradox of an international zone: it is outside 

of state territov for the purposes of restricting travelers' rights entitled to them under 

human rights conventions; and yet also inside state territory, where other laws (like 

those enabling authorities to detain individuals) apply, and are strictiy adhered to. 

According to the courts of Britain and France, these international zones are a legal 

fiction: in 1984 the French Court of Appeal "directly considered and rejected the 

theory of international zones. It observed that the totality of the Charles de Gaulle 

Airport is under French sovereignty and is a part of France, and that the international 

zone concept has no effect on the French character of this part of the national 

temtory" (Etzwiler 1991 : 5). According to the European Commission and Court of 

Human Rights, "the phrase 'within their j~sdiction' includes responsibility for the 

acts of ... officiais in the international zones of airports" (Nicholson & Twomey 1999: 

86). Nevertheless, this concept continues to be used by some European airports, 

under a different name. 

Many questions arise fiom this practice: If international zones are not state 

tenitory, who do they belong to? If international zones are not state temtory, how can 

state actors have any power of detention there? If one is not in France when one lands 

in Paris, where is one? 

Human rights have always been attached to the individual, not to the state who 

can parce1 them out or not. How is it that rehgees who have rights when they get on 

the plane in Addis Ababa lose them when they exit in Paris? Why is it that States, who 

have fought wars to define their sovereignty, suddenly decide they will give it up? 



The answers to these questions will be examined in Çhapter 4, as we look at the 

reason refugees are k ing  refouied 

It is usefid to point out now, however, that refugees existing in that realm of 

international relations discussed in the previous chapter, are caught in many such 

paradoxes. The cooperation of fi* years ago, which saw the 195 1 Convention and 

the beginnings of a refùgee protection regime, has shifted to a similar level of 

cooperation to keep refùgees out. International zones are simply another tool to keep 

refùgees and other migrants out of sight. 

CANADA - UNITED STATES MEMORANDUM OF AGREEMENT 

The precedent developed by the European practice of safe third country return has 

afFected the Canadian and Amencan relationship vis-à-vis refugees. In the early 

1990s, and extending into the mid-90s, Canadian and Amencan negotiators drafted 

an Agreement Between the Government of Canada and the Government of the United 

States of America For Cooperation in Examination of Refugee Status Claims From 

Nationais of Third Countries (the MOA). This agreement, which as of yet has not 

been signe4 will, if eventually agreed to, develop a confusing and dangerous new 

system of safe third country retum for refùgees, and an expensive new system for the 

respective goveniments. Moreover, were this agreement to be signed, it would add to 

the techniques of interdiction in which the Canadian governrnent partalces. Let us 

look first at the particulars of the agreement, and then examine how it is confusing, 

expensive and dangerous. 

The Agreement Summarized 

The key article in the agreement is Article 6: "(1) Any person who: (a) makes or 

attempts to make a refugee status claim in Canada or the United States, and (b) has 

arrived in Canada directly fiom the United States, or in the United States directly 

from Canada, shall have the refugee status claim examined by and in accordance with 

the refugee status determination system of the country of first arrivai." 



Article 3 contauis exceptions to this requirement, including for those who have 

immediate or close family members in the temtory of the other Party (these family 

members have to meet certain requirements themselves, like having been granted 

lawfid status), unaccompanied minors whose best interests would be served by 

remaining in the other Party's temtory, and those who have spent less thaa 48 hours 

in the first Party's territory if arriving by air and less than 10 days if arriving by land 

or sea (fiom Article 3, MOA). 

This agreement is based on the 'safe third country' concept which, as discussed 

previousiy, holds that both Canada and the United States consider the other to be a 

safe haven for refugees, and therefore a country where claims should be made, if the 

clairnant arrives there first- 

Confusing ... 
According to Phyllis Coven, the director of the Immigration and Naturalization 

(INS) Office of International Affairs, and the US spokesperson on the MO& the 

reasons for this agreement are "first, to discourage 'asylum shopping' by asylum 

applicants, and secondly, encourage applicants to apply for asylum in the country that 

offers the first opportunïty for effective protection" (Coven, in Frelick 1996: 218). 

Asylum shopping is a reference to occasions when a claimant, after receiving a 

negative decision fiom one country, makes a claim in another country. However, as 

we can see in Article 6, the Agreement does not restrict itself to those who have had 

decisions fiom a determination process. It only refers to those who have filed a claim. 

As David Matas says, "When the stated rationale for the agreement and the scope of 

the agreement diverge so significantly, these are two possibilities. One is that the 

governments have bungled, drafüng an agreement that mismatched their intentions. 

The other is that they have a hidden agenda" (Matas, in Frelick 1996: 2 19). 

Furthermore, if asylum shopping is t d y  the problem being addressed, it is hard to 

see that it warrants this kind of attention: "US NGOs based on the northem border, 



such as VIVE, Inc. in Buffalo, New York, report that afthough a few of their clients 

have been denied asyium in the US before entering Canada, the overwhelming 

majority are, in fact, principally seeking asylum in Canada and consider themselves 

to be transitkg through the US to reach their preferred destination, even if that transit 

is a long, slow process with fiequent intemptions" (VTVE staff, in Frelick 1996: 

219). 

There is, moreover, a much easier way to stop asylum shopping: "establish an 

information-sharïng regime so Canadian and American immigration services could 

check whether ciaimants have already been denied asyium in the other country" 

(Frelick 1996). 

Expensive ... 
Sharryn Aiken, past president of the Canadian Council for Refugees and a refbgee 

laver ,  explains the financial difficulties involved in this agreement. First, in order 

for the agreement to be irnplemented, a new level of decision-making would be 

necessary: 

c'govemments will not onIy have to adjudicate the claim, but also where 
the claim should be heard. This will involve finding out where the 
claimant's relatives are and what their status is, investigating how long the 
person has been in the US or Canada, and detennining the best interests of 
unaccompanied minors. On al1 of these points, the two governrnents will 
presumably need to communicate and possibly negotiate. Disputes will 
have to be arbitrated. In the meantirne, claimants will be sitting amund 
waiting, possibly in detention" (Aiken 1996: B3). 

The monetary costs to Canadian Immigration and Citizenship, and to the 

American l[mmigration and Naturaiization Services, would be significant, and the 

emotional costs to refùgees would be enormous. However, money does not seem to 

be an issue, as the "govemment states clearly at the Washington DC forum that the 

deal is not intended to save money; on the other hand, officials admitted at a 



December meeting in Montreal that they have not prepared a budget detailing the 

projected costs" (Aiken 1996: B3). 

Dangerons ... 
The most compelling reason for the complete abandonment of this agreement is 

this: to consider the United States a safe third country runs the serious nsk of 

ultimately refouling refugees. First, it is more difficult to get a positive decision from 

the US system of determination. American acceptance numbers are lower thm 

Canadian (see statistical annex) and one must prove personal risk, not sixnply general 

nsk, of persecution (see below). Second, US decisions have traditionally been heavily 

dependent on the various political positions of the US. Lastly, the possibility of being 

sent 'into orbit' is greatly increased, since the US has been negotiating a similar 

agreement with Mexico. 

At the height of the MOA negotiations, the acceptance rate in Canada was 70% of 

claims; the US rate was 22% (1995 figures, ui Frelick 1996). More specifically, in 

1995, American approval rates for Salvadorans were 3%, and for Guatemalans, 5.7%. 

Canada accepted 57% of Guatemalan applicants, fuily 10 tirnes the Amencan 

approval rate (Frelick 1996). 

Furthemore, the "US Supreme Court has upheld an administrative interpretation 

requiring that an 'alien' demonstrate a 'clear probability' (as opposed to a 

'well-founded fear') of persecution in order to be entitIed to relief under the domestic 

law" (J3elton 1993: 740). This is a stricter interpretation of the 195 1 Geneva 

Convention definition of refiigee. A claimant in the US most prove that the 

persecution was subjectively intended; that the persecutor intended to harm you, not 

(as in the Canadian interpretation) people Zzke you. Amzncan refbgee selection takes 

place, for the most part, overseas. This is often presented as explanation for low 

inland or port of entry acceptances (see glossary). However, it does not excuse the 

stricter-than-necessary requirements for protection once someone has gained entry. In 



addition, the American w e k e  support system for refugees is much weaker than the 

Canadian. For example, refugees must rely onpro bono work by lawyers, or pay for 

everything themseives, since legal aid is not provided. 

When the INS does make a decision on a case, that decision is often influenced 

by the politicd posture of the US at the time. Its approval rates for Guatemalans and 

Haitians and Salvadorans during the height of human rights abuses there in the 1980s 

were "unjustifiably low" (Helton 1993: 742).3 As the US was fiuiding many of the 

groups responsible for cieating these refùgee flows, it is logical (though inhumane) to 

not accept refugees from these territones. 

1s it reasonable, with the end of the Cold War, to expect that the US will be less 

ideologically motivated in its approval rates? Most likely not; as we have seen, 

approval rates for these nations had not improved by 1995. Rather, "although it is 

arguable (though by no means obvious) that US refiigee policy is not as ideologically 

driven as in the recent past, resîrictionists in the US Congress are now pushing 

forward legislation that would make it tougher across-the-board for genuine refugees 

to gain asylurn in the US" (Frelick 1996). 

The dangers associated with signing the MOA with the US increase drarnaticalIy 

when we consider that the US is also working to sign a similar agreement with 

Mexico. The intricacies of US - Melrican border issues are far too vast to explore 

completely here. Nevertheless, if the US was also to consider Mexico a safe third 

country, then a Central American, who travels by land through Mexico, the US and 

arrives in Canada, wodd be refouled right back home. And we must keep in muid 

that Mexico is, itself, a refùgee-producing nation. What would happen when a 

Mexican claimed refigee status in Canada? Refoulement is more than possible. This 
9 

3 ~ h e  numbers were as foilows: 2.8% of Salvadorans, 2% of Guaternalam, and 1.8% of Haitians. 
(Frelick 1996) 



refoulement would happen according to the legal, signed agreements between 

Canada, the US and Mexico. Refoulement wodd, in essence, become legal. 

The MeScan case is important to examine, since it would become the buffer zone 

for both Canada and the US, and the country initially responsible (but not the only 

one dtimately responsible) for a refbgee's refoulement Aithough Mexican law rneets 

international standards, it has ''two major failings: first, there is a yawning gap 

between the letter of the law and its implementation, particularly regarding access to 

the refugee determination procedure; and second, Mexico has never acceded to the 

United Nations 195 1 Refügee Convention or 1967 Protocol Relating to the Status of 

Refugees. This is especially significant since a provision of the Mexican Constitution 

authorizes the Executive to deport an alien without a hearing" (Gzech 1995: 4). 

Those involved in enforcement have no refugee training, and the interpretation of 

'persecution' is done on a case-by-case basis (Gzech 1995: 5). 

Evea with these problems, the US has decided that Mexico is a safe-enough third 

country. While the 'ZTnited States and Mexico have yet to negotiate a forma1 treaty 

conceming the return of third country nationals transiting through Mexico, there is 

communication and cooperation. ln addition to receiving financial assistance, Mexico 

adjusts its entq standards and enforcement patterns to respond to US. govenment 

requests on a case-by-case basis7' (Gzech 1995: 3)- 

Without a formal agreement, Mexican officiais are virtual puppetts of the 

Amencan INS, a situation encouraged by "the terms and conditions of the 1995 

bailout of the peso by the United States giv(ing) this country considerable leverage 

over Mexico in this area" (Gzech 1995: 8). And so we have situations where 'Mexico 

agreed to accept and deport three boatloads of Chinese nationds interdicted by the 

United States, for which the United States reimbursed Mexico $424 000 in costs" 

(Gzech 1995: 2-3). This is very reminiscent of the Geman-Polish monetary 

agreement to beef up Pokh border patrols and limit German refugee numbers. 



One furtlrer issue *ch &es out ofthe possibility of a trifateral approach to 

No& American refugee protech is the need t~ harmonize the various national 

policies. Similar to the fears expressed in Europe, Arthur Helton notes that 

"inconsistency in various national practices invites the emergence of a restrictive, 

lowest common denominator in the criteria and procedures used to detemine refugee 

status on a regional basis" (Helton 1993: 738). And because US standards are lower, 

the fear is that Canadian levels would falI. Witness Canadian innovations such as 

guidelines on gender and interpretations of ' s d  gmp' (one of the possible bases 

of persecution ùicluded in the 1951 refugee definition) tu include sexual orientation 

and abused women; these would possibly be watered down. 

So why has this MOA not been signed? With the global trend moving towards 

restrictions on refugee protection, it is reasonable (if not somewhat pessimistic) to 

envision debate on this document starting up again. For now, however, we only have 

the agreement as a preliminary draft. The reasons it was not signed, as it was 

predicted to be in April 1996, are not obvious. 

US officiais tmve "candidly said that they are only going along to be neighborly 

towards Canada" (Aiken 1996: B3). This assumption that the US ~vould not get much 

out of signing this agreement has some validity. Most of Canadian refugee claimants 

corne fiom the US, and so would be sent back to the US. Amencan refugee clairnant 

nurnbers would uicrease more than they would decrease. 

The numbers of refugees heading south fkom Canada are few; approval rates are 

higher in Canada; welfare support is more generous; and many refugees prefer the 

relative peace of Canada over the perceived violence of the US (an interesting 

phenornenon which we shal examine in Chapter 4, when we discuss refkgee right to 

choose). Therefore, Canada's refugee numbers wodd be dramatically decreased, 

since 'Vnited States and Canadian officials estimate that under current circumstances 

up to 10,000 asylum seekers would be affected by this new rule, and thus would be 



required to submit their clallm through the United States q 1 u m  procedure imtead of 

the Cdan procedure. This prospect has c a d  some resource-cmscious 

bureaucrats in the United States to resist wncludnng this agreement with Canada" 

(Helton 1993: 744). 

WlUT ABOUT 'FREI3 TRADE'? 

In the 1 %Os, when the North American Free Trade Agreement was being 

negotiated, the talk of the day was open, open, open In order to meet the demands of 

the new globalized economy, Canada, the United States and Mexico sought to join 

h d s  and forge h d  into this new w d d  mder. H m  was ktended to take h 

b e r s  to ltimber, water, compter chips, food, id- etc. Any need for 

regdation was, in keeping with classical market economics, to be implemented by 

the supply and demand of the market. Now, twenty years later, we must reflect on the 

oniy 'commodity' which has yet to be given the freedom of spruce trees, bottled 

water and Intel chips: human beings. 

The doors which were flung wide open for êommodities to pass through, have 

swung shut to people. The 'safe third country' concept is, some rnight argue, an open 

door through which refugees are allowed passage and are a sign of coordination and 

cooperation on refugee issues. However, this door has quite a different sign on it than 

the one through which the spruce tree is passing: one says 'refugees need not apply', 

while the other says 'thanks for doing business with us'. A receot Newsweek article 

captures this sentiment: "There is a difference between having open borders for goods 

and for people. The theory of NAFTA was that both the United States and Mexico 

could prosper from more trade and international investment. The theory remains 

powerful, even if it's no instant panacea for dl Mexico's problems. Vicente Fox and 

the next US. president have plenty of arcas A r e  they can cooperate to muhial 

advantage. But higher Mexican immigration isn't one of them" (Samuelson 2000: 4). 



CONCLUSION 

Global trends towards refugee interdiction are quite evident in the actions of 

European countries and the US (Crepeau 1998: 8). The concept of a safe third 

CO- has been used to jus te  refouling refbgees, and is being used by most of the 

refugee-receiving nations of the world What dangers will this pose for refugees? 

Unfortunately, it is very difficult to understand exactly how refugees are affecte4 

because refùgees are usually the last to be heard. The refùgee's situation is 

jeopardized when he or she cornplain, and &en refigees do not even know when 

they are king w~ongsd. 

Concep~udly~ Ive c m  see that these agreements betcveen refûgee-receiving 

nations will not help refugees, and will only create a legal regime where refozrZement 

is possible. As nations of the west ïncreasingly shwg off their responsibilities to 

refugees, it is reasonable to predict that this problern will only become worse. 

Let us now turn to the techniques that Canada employs to keep refugees away 

fiom Canadian borders. As we shall see, many of the methods are similar, if not in 

practice than in spirit. 



CHAPmR TEIREE: THE CANADIAN GOVERNMENT AND 
INTERDICTION: VISA OFFICES AND CARRER SANCTIONS 

INTRODUCTION 

There are many rnethods of interdiction, some of which are particular to certain 

c o d e s ,  and &ers of which are practiced widely. Thq- have al1 been d e d  in 

detail by other sources. The areas to be concentrated on in this chapter are those 

particular to Canada: visas (including the placement of visa offices, the personnel 

staffing these offices, overseas refugee determination, and the time deiays for 

decisions), and the 'training and support' given to carrier companies (also known as 

carrier sanctions). 

These two areas are of particular interest because oftheir clarïty and timehess. 

Canadian overseas visa offices have been under scrutiny lately, and we can gain a 

clear pictue of how refugees are interdicted by examining the operations of these 

offices. Carrier sanctions are also a psrticularly contentious issue, snd ensble us tu 

discuss the many issues which surround refugee protection, including economics and 

responsibility. 

The structural barriers to refugees should cause Canadians concem. Many 

Canadians believe that Canada is far too lenient in relation to refugees. Because, they 

believe, anyone can come here and daim refugee status we should be denying more 

claimants. However, under cioser scrutiny, it becomes obvious that Canada does deny 

more claimants than those who come to Canada and end up deported. This is done 

through structural barriers, or aggressive, intentional operations to keep refugees 

away. Let us look e s t  at the details of the Canadian govemment's position on and 

practice of interdiction. 

GOVERNMENT POSITION 

In November of 199 1, the Canadian Immigration Department sent a group of 

53 



immigration officials overseas to conduct the first in a two-part exercise entitled 

Operation Shortstop. Geny Mafne, an immigration spokesperson, described the 

operation as "'keeping out illegal immigranls." AU the irïtercepted peuple, which 

included, among others, 33 8 Iranians, 1 ,O04 Sri Lankans and 260 Somalis, did not 

have proper documentation (Calgary Herald May 1,1994: B9). 

One year later, in Operation Shortstop II, 44 immigration officials, in 22 locations 

(including Amman, Brussels, Colombo, Hong Kong Kuala Lumpur, Lahore, Los 

Augeles, Moscow, Paris, Tokyo, etc.) intercepted 1,405 illegal document holders on 

their way to Canada Gordon Cheeseman, an intelligence chief with (at the t h e )  

Employment and Immigration Canada, said "no one has ever corne forward to us and 

said, No, you can't stop me, 1 must go to Canada because 1 fear for my life. ... 'U'e are 

vey  sensitive tu this issue" (Toronto Star Msrch 6, 2993: A17). 

Ln Jmuary of 1997, "immigration oficials teamed up with the RCMF oveneas to 

join an international security tearn. Working with British, Amencan and Malaysian 

immigration officials, they spent two weeks at the international airport in Kuala 

Lumpur, Malaysia. The team stopped 54 improperly documented travelers fiom 

flying, said RCMP Constable Kevin Page" (Canadian Press Newswire April 12, 

1998 j. 

In 1998, after the governent report '%Tot Just Numben" (the result of an intense 

immigration department review) kvas  released, the LiberaGdominated Commons 

immigration cornmittee "recommended that Ottawa increase h d i n g  for unmigration 

offices in other countries to do better 'fiont-line' screening of claimants before they 

enter Canada, and the people who enter Canada without identification be detained 

until their identities are established" (Cunningham June 29, 1998: 2 8-29). 

' X s  practice has k e n  identified as 'interdiction' by Elinor Caplan, the Minister 

of Immigration. In an April 3,2000 i n t e ~ e w  on the CBC news program, As It 

Happas, Captan stated (in reference to her recent trip to China), "in my discussion 



with Chinese officiais, 1 told them that there are a number of aspects. Ow is 

prevention and then deterrence; interdiction is what it is called. Stopping the boats" 

(interview with Maryhu Findlay April3,2000). 

Csplan is dmwing directly from Canadian goverment policy on overseas contra1 

methods: "Citizenship and lmmiption Canada (CE) also works with other 

countries, international organizations and airlines to share information on illegal 

migration and expertise in interdiction and verification of documents" (CIC May 

1999: 51). 

The Canadian goveniment seems to have a variety of definitions of and 

rationakations for interdiction. First, there is Caplan's stated 'stopping the boats'. 

Canada practices interdiction, but does not actually stops ships on the hi@ seas (a 

practice conducted more fiequentfy by the United States). Another definition is 

"more immigration control officers stationed at our offices abroad to direct genuine 

refugees whle preventing undocumented persons fiom seeking irregular channels of 

migration to Canada. Why we are doing it: To discourage those not in need of 

protection from corning to Canada through irregular means7' (CIC 2000: Closing the 

Back Door . . . Backgromder # 1). 

hother  definition, describing how interdiction is done: 'Through a network of 

70 offices araund the world, CIC uses various tools to monitor and control the 

movernent of people to Canada. They include: issuhg visas to d l  immigrants, 

Convention refùgees and visitors; electronic screening and verification of travel 

documents; cooperating with international organizations as well as other coutries to 

monitor the illegal movements of people and intercept them when necessary" (CIC 

2000: Enforcement Fact Sheet). 

And another definition: "prevent illegal immigration by reducing the number of 

inadequately documented passengers traveling through the country. . . . ICOs 

(Immigration Control Officers) must be familiar with the other objectives of the 



overseas immigration program, including the resettlement of those refugees who meet 

program criteria ICOs are aiso referred to as Immigration Liaison Officers, because 

providing a liaison with trmportation companies and 0 t h  arganizations is central 

to their work" (CIC Tmmigrrttion MmuaI 2000: 65). 

Out of the various staternents and definitions, we gain a picture of exady what 

interdiction is, and what an ICO does. Why these operations occur is also quite clear: 

they are to prevent the abuse of our refugee protection system. The secondary reason 

(to facilitate genuine refugee passage) is mentioned, but not as often as the main 

reason for interdiction, 

Minister Caplan's recent trip to China (as a response, in part, to the arrival of 600 

Chinese migrants in BC during the s m e r  of 1999) provides us with an excellent 

summation of the government's overall approach to immigration and refugee issues, 

and interdiction in particular. Moreover, the tabling of the new Immigration Act in 

Febniary of 2000 provides another opportunity to examine and critique the 

govement's position on refugee interdiction. These events demonstrate the 

timeiiness of this issue. It is quite apparent that Canadians are concemed about this 

issue, and it is IikeIy that it will only get more attention and become more 

controversiai. 

Lst us look at the p i m e  prcsented by Caplan in a speech to Chinese officiais and 

in &&gounder documents to the new bill. It is vital that we viecv refigee 

interdiction within the brosder scope of refùgee and immigration issues. The 

fiamework that Minister Caplan has chosen is what we can cal1 the 'doors' policy. 

The government's goal is to open the fiont door wider, while closing the back door to 

the country. 

The front door ... 
Severai changes are to be made in order to facilitate the arrivai of certain people. 

For example, irnproving client service will "redesign CICs overseas service delivery 



... for faster processing, quality decisions and increased transparency." hcorporating 

the best interests of the chiid wiil "uphold our international legal obligation as a 

signatory to three UN Conventions on the RÏghts of the Childm Strengthening refugee 

protection in overseas resettlement will "amend the critena1 for 'ability to estab!ish 

in Canada' to include social as well as economic factors, and extending the period 

required to 'establish' to 3-5 years" (CIC 2000: Closing the Back Door ... 

This document, Closing the Rack Door, mentions refugees several times, and 

refers directly to overseas selection of refugees. However, oniy one statement is made 

about the Canadian government making it easier for refugees to corne to Canada. 

This statement concerning refugees says that the time period to 'establish' is 

extended &om one year to 3-5 years. This means that more people, presumably, wilt 

pass the 'successful establishment' requirernent of overseas determination. 

The document mentions that social and economic factors will be included in 

determinations of successful establishment Adding more criteria to this requirement 

rnakes it more difficult, not less, for refugees to pass this test. In principle, adding 

more criteria to a list of factors to be considered makes it harder for a refugee to pass 

ail the criteria, both the original and the new. If one wants to make it easier to pass a 

requirement, one eliminates criteria, one does not add criteria While it may somd 

like the govemment is making it easier for refugees to pass the successful 

establishment test by considering social as well as economic factors, it may actually 

be more difficult for refugees to pass this test- For example, a refuge may be able to 

sufficiently pas  the original critena, but the additional criteria my prove dificult and 

"~bil i ty  to establish in Canada' is one of four adrnissibility factors: criminality, security risk, and 
medical condition are the other three. 'Ability to establish' is assesseci through the toiiowing 
considerations: language ability, age, education, work expenence, skills, accompanying dependents' age 
and number, adaptability, motivation, initiative, resourafùiness, financiai mangemems, etc. (CIC 
Immigration Manuai 2000: 3 4). 



render them inadmissible. In actual fact, it would be necessary to know more about 

the new criteria to determine whether or not they facilitate acceptance. Elaboration 

on these new criteria will, presumably, be forthcoming fiom CIC. 

The document also mentions b t  the government will be pursuhg "agreements 

with NGOs to locate, identik refer and pre-screen refbgee applications in areas 

where refugees are most in need of protection" (CIC 2000: Closing the Back Door ... 

Backgromder # 1). While this is a worthy action, it does not obligate the Canadian 

govemment to do anything itself to help refugees corne to Canada, but rather relies on 

other organizations to do the work. It must also be noted that Immigration officiais 

are not obligated to take the recomrnendation of an NGO but rather "in assessing the 

need for resettlement, should giw considerable weight to a referral fiom the 

UNHCR" (Immigration Mmual, Overseas Processing. OP4 8). The Canadian 

government, then, could conceiuably rejeçt a refugee who has been identified by the 

most reputable refugee organization in the world Finally, liaising with NGOs is not a 

new idea, since visa offices have been developing these relationships with NGOs for 

years. 

What is not included in this 'opening the fiont door5 policy is as important as 

what is included. Nowhere is there specific mention of removing obstacles that 

refugees face in their journey to Canada. There is, several times, the general 

cornmitment to help genuine refugees, but barring the extension of the 

'establishment' time, no proactive steps to fulfill this commitment. 

The back door ... 
Many of the policy changes discussed in CIC's new approach to refugee 

protection are intended to 'close the back door' to criminals, security nsks, human 

nghts violators, war criminals, etc. This will be done through increased penalties, 

fiontend security screening, increased gromds for detention, exclusions fiom the 

system, suspension of daims, etc. Al1 of these policy changes are being made in the 



name of excluding criminais, and by implication, therefore, making it easier for 

legitirnate refugees. Because most of these policies refer to d a n d  determination, they 

are intended to increase and speed up rwovds. 

The policy change that refen specifidy tu oveneas selection is to "increase 

overseas interdiction. More ICOs will be stationed at our offices abroad to direct 

genuine refugees to appropriate missions or international organîzations while 

preventing undocumented persons fkom seeking irregular channels of migration to 

Canada" (CK 2000: Closing the Back Door . .. Backgromder # 1). 

Let us examine t h i s  statement as it applies specifically to refugees overseas. The 

task of 'preventing undocuntenfed persons' seems to assume that having no 

documents means one can not be a refupe. This is a false assumption, as w-e shall 

M e r  discuss in the next chapter. Moreover, the ICOs do more thm simply require 

some documentation: "preventing illegal immigration most &en involves preventing 

persons from traveling to Canada who are not in possession of the required îravel 

documents or visas, or who are using forged or otherwise altered documents" (CIC 

Immigration Manuai 2000: 65). The manual, in the next paragraph, States: "the 

overseas interdiction program should be sensitive to the protection needs of genuine 

refugees who may be intercepted in the course of their interdiction work" (CIC 

Immigration Manual 2000: 65). Howw-a, this does not achow-ledge the fact that 

false or missing documents does not translate into a false cisim. 

This policy prescription also mentions that ICOs are to 'direct genuine reikgees.' 

How is an ICO to know if an individual is a genuuie refugee? Making this decision 

(refugee determination) takes training, expertise, and is the job of adjudicators or 

senior immigration officiais. To make this determination part of the job description 

of ICOs is to mix two contradictory activities: refugee determination and protection., 

and refugee interdiction. The former requires an objectively trained adjudicator, and 

the latter involves one trained in document detection. The ICO should not be required 



to do both., since one task will almost certainly predominate over the other. And, as 

noted, a decision on a document is only a srnail portion ofa  decision on a refugee 

claim. ICOs are not trained to detect 'genuine refugees' and so should not be 

involveci in that process. 

L d y ,  a decision on a document (a decision made by an KO) is done much in 

advance of a decision on a refugee claim. The time sequence of these decisions must 

be acknowledged When an ICO meets a migrant, they do not know this individual's 

status. 

The main thrust of the back door policy, the criminalhg of smuggling and the 

apprehending of criminals, is more than justified Human smuggling is, as Caplan has 

said, akin to slavery- However, the criminals are getting more attention than the 

victims. Mùle Canada is taking "a leading role in working with other nations to 

develop a UN Convention to combat Transnational Orgaaized Crime" (CIC Elinor 

Caplad address to Canada Chinese Business Council: 20001, the exemption for 

refugees "fails to cover people who are interdicted on their way to Canada and 

therefore cannot c l a h  refugee status here" (CCR Interdiction: 2000). 

In a11 of this, we hear repeatedly that 'genuine refugees' must be protected. But 

refugees need legitimate avenues to come to Canada, so that they do not have to rely 

on smugglers. True, some of those who rely on smugglers are not refugees. However, 

how do we know who is a refügee? If legitimate avenues were created, through which 

refügees could come to Canada, smugglers would lose customers. By cutting off 

channels through which refugees c m  come legitimately, the Canadian govemment is 

forcing refugees to take even more risks. Opeoing the front door to refugees would 

mean recognizing that many of them rely on the use of false documents and that this 

fact does not delegitimize their claim. When it takes years for a visa, when the visa 

office is three countries away, when one's application is tumed down because one is 



not 'motivated' enough (i-e. does not meet 'successful establishment' criteria), and if 

the alternative is to remah at risk, smuggiers present a Iast option. 

VISAS AND VISA OFFICES 

In Febniary 1995, Canada removed a visa requirement on Chilean travelers. 

Chilean refùgee claimants, in the first five months of 1996, hit an all-time hi& of 

2,500, making Chile the largest single source of claimants for that year2. By June of 

1996, the visa requirement was reimposed (Wells 1996: A12). 

As of October 1997, any travelers from the Czech Republic required a visa to 

corne to Canada. Czech claimants were 148 in 1996, 1,221 in 1994, and 169 in 1998. 

Approximately 4% of al1 these claims were successful. Earlier in 1997, a Czech 

television show- portrayed Canada as a w-elcoming welfze c o ~ ~ ~ t r y  (O'Neill 1999: 

Ais). 

The question of visa requirements touches on many issues of immigration, foreign 

policy, foreign relations, economic relations, etc. Refiigees, as well, are greatly 

aEected by the imposition or remuval of visa requirernents, as the above examples 

demonstrate. In the case of refugees, visas are used as a controI mechanism. When 

the numbers of refugee claimants from one particdar country increases quickly, it is 

common practice to impose a visa requirement on this country. Currentiy, al1 refugee 

producing c o d e s  have visa requirerncnts. Visa requirernents are rernov-ed or 

imposed for a vmiety of reasons. In the case of the Czech Republic in 1997, it was the 

sudden influx of refugee claimants fiem that country which caused the govenunent to 

require a visa Most of these claimants were not refugees (according to the success 

rate of applicants) and the anxiety for al1 parties kvolved was significant. 

'~ote:  Chile d w s  not appear on the CIC top 10 list of source c o d e s  for 1996; it was the highest 
source country for claimants, not for positive decisions. 



In this case, it might appear tbat a visa was the only 'stop' which codd prevent 

these people fkom arriving. Most of them were Roma Gypsies, and there was "ample 

evidence th& Roma were der ing  human rights abuses" (CCR 1998: 241, but they 

were not considered refugees by the IRB. By implementing s visa requirement, these 

ciaimants would have to apply, like any othsr immigrant, fiom overseas for refbgee 

status in Canada. Visas are use4 as we can see, to repularize the movement of 

migrants. 

1s this j-ed? On the surface, it would appear that visas are a usefûl control. 

However, the principle of requiring refugees to apply for a visa does not acknowledge 

the situation of refugees. It does not acknowiedge the fact that refugees fiequently 

cannot wait, but must get out of their situation immediately. Requiring refugees and 

immigrants alike to wait for visas does aot zicknowledge the ciifference between these 

two groups; an immigrant wants to Ieave, while a refiigee needs to leave. 

Regulating passage into Canada is not at issue here, since this is not only 

necessary but fundamentai. However, the practice of visa requirements does more 

than simply regulate travel. The whole institution of visa offices and applications 

poses many problems to refugees, complicating their situations, and contributhg to 

the practice of refoulement- Visas do not regulate refugee movement, thereby forcing 

refugees to remain in uns& situations. Let us examine the principle behind visa 

requirernents for refugees, ris well as the practice of application rit oversess offices, 

and the functioning of particular visa offices. 

First, let us be$n with a very simple point. it is not possible to obtain a visa for 

the purposes of coming to Canada to make a refugee claim. There is no refugee visa 

(like a worker visa, student visa, visitor visa, business visa, etc.). Rather, a refugee, 

after a successful determination overseas, must wait untii the Canadian governent 

issues a permanent residence visa for that refùgee. Once that has been issued, 

transprtation is arranged. 



This practice of application, determination, waiting for visas and then waiting for 

transport arrangements can take anywhere fkom months to years. The only way to 

avoid this process is to corne to Canada directly, and make an application on arrival. 

This is an iltegal ac& according to Canadian litw, but is the ody way for rnitny to 

leave the dangerous situation they are in. 

It is this element of danger that is not ailowed for in current policy and practice. 

Even after sorneone has been given a positive decision on a case, this process is still 

dependent on bureaucracy, which can move very slowly. Refugees are not given any 

priority over other applications for visas. Refbgee cases are prioritized against each 

other, but not against other unmigrant applications (CIC Immigration Manual 2000: 

11). MeanwhÎle, their cases are, by definition, the most urgent. 

Once an spplicant has proved him or herself a refugee, he or she must prove him 

or herself a worthy immigrant, by meeting the criteria of al1 other immigrants: "The 

whole point of removing the criterion of likelihood of successful establishment (one 

of the four criteria) is to remove immigration obstacles fiom refugee resettiementy' 

(CCR 1992: 18). 

An inland applicant (one who applies for refugee status when they are already 

inside Canada; for example they have arrived with a visiter's visa and it has expired) 

must also meet criteria of medical, security and miminai checks. Howwer, it is much 

less likely that one e d l  be denied permanent residence status when one is rlready in 

Canada and already deemed a Convention refugee. The system is therefore arranged 

so a refuge has a better chance if he or she simply gets on an airplane and cornes to 

Canada. 

'The process of applying for refugee status, and the subsequent landhg sbtus, is a 

very involved process. Let us look at this procedure, focusing on the obstacles in the 

way of, or the paths created for, refugees in need of protection. The placement of visa 

offices, the office personnel, the determination of ststus, the requirements of medical, 



security, criminal and 'successful estabIishmentY clearances, and the tune it takes to 

get through this whole process, ail pose probiems for refugees. 

Placement of Offices 

The continent of Afnca is one of single Iargest source region for refugees. There 

are four full service visa offices on the continent of Africa: Accra, Ghana; Cairo, 

Egypt; Nairobi, Kenya; and Pretoria, South PLfnca These four offices are the ody 

places where refugees fiom Afnca can claim refugee status, other than at the 

Canadian border. Twenty-one countries in Africa are refùgee producing (Smith 1999: 

62-3). 

The High Commission in Nairobi, for example, is the major processing centre for 

immigrants fiom Bunmdi, Cornoros, Crozet Island, Djibouti, E b a ,  Ethiopia, 

Kenya, Kerguelen Archipelago, Madagascar, Maurîtius, Mayotte, Reunion, Rwanda, 

Seychel!es, Somalia, Tanzania, and Uganda (CIC 2000: Immigration Processing 

Missions Abroad). While some of these countries may have their own Canadian 

representation (fiom the above tist, Ethiopia and Tanzania have offices), these 

smaller offices, called 'satellite' offices or 'other' offices, do not provide full service. 

In fact, in the case of Addis Ababa and Dar es Salaam, neither office provides 

services for immigrants. 

The Nairobi office, generally, covers East Afnca; the Accra office coven West 

AfEca; Pretoria covers Southem Afnca; Park covers the Western Sahara, Libys and 

Algeria; Caire covers Egypt and Sudan. As one c m  see, the geographical location of 

these offices poses a major obstacle to refugees and other immigrants who need to 

access these offices. Communication fiom afar is possible, but only insofar as 

Afncan infrastructure will allow. 

Presented with this scenario, a person coming fiom the Democratic Republic of 

the Congo (currently a refugee-producing country), for example, would have to 

access the srnices at the Canadian Kigh Commission in Accra, Ghana. If this persan 



went to Pretoria, South Afiica, their case would ody be forwarded to Accra, since 

this office is responsible for DFX cases. It is not possible to wnduct this process 

through the mail, since interviews are required, and since the postal sÿstem in 

\var-tm nations is not co~ciucive to prompt delivery. This wodd require a major trek 

across 6 countries. This trip will cost money, time, and may be quite dangernus; al1 

these resources are in short supply for refügees. A person coming fiom Angola would 

have to contact the Commission in Pretoria, a trip across 3 countries. 

While AlÏica has only these four centres, Europe has 9 full service offices. This 

year, the four M c a n  offices have a collective target docation of 1,900, with the 

rnajority being allocated to Nairobi. The European offices have a collective allocation 

of 2,700. (CIC Immigration Manual 2000: 69) (fn 2999, the m c a n  allocation was 

1,155, the European allocation \vas 4,895). The placement of these offices shows us 

how it is possible tu strategically avoid refugees. The dec-ision to concentrate 

Canadian resources in a relatively non-refugee producing area of the world (Europe 

currently has three renigee producing countries), was probably not a conscious 

decision by one Canadian bureaucrat or politician. Rather, it is a practical 

manifestation of the huning away fiom refugees, the avoidance of out obligation to 

provide refugee protection. 

This is a combination of many factors, including pressure h m  other nations: 

"Canada was not considering resettlement of refigees from Djibouti, at the request of 

the Djibouti government, because the visit of the visa office to interview for 

resettlement would attract other refigees from neighboring comtries to corne to 

Djibouti" (CCR 1992: 8). Furthemore, resource allocations to the existing offices are 

not increasing, as we shall discuss later when we consider the Auditor General's 

report on the economics of Citizenship and Immigration Canada's overseas work. 

Onice Personnel 



Generally speaking, the personnel at Canadian visa ofiices are well-meaning 

individuals, who reaiize the despration of the people they encornter. However, there 

are exceptions to this. Furthamore, the reasons for some shortcomings are often 

systernic: lack of resources, lack oftirne, excessive workloads, etc- As Michef. 

Dupuis, the first secretaq for immigration at the Canadian Hi& Commission in 

Kenya said: "I've met refugees who have gone through hell- But then 1 meet them 

later, after they've been resettled, and their children are in schwl and wearing Nike 

running shoes, and they have forgotten the awfûl year of waiting. For me, this is what 

keeps me going" (Oliver Febniaiy 16,2000: RI,;). Knowing what becomes of 

refugees who they accept would be helpful to officers, and has been mentioned by 

some officers, who have wished they h e w  what happened to cases (CCR 1992: 22). 

In 1995/6, the Canadian Council for Refùgees conducted a review of several 

Canadian High Commissions in different areas of the worlde3 What follows are some 

comments fiom that review, specifically about visa office personnel. 

"Most refugees say that they have had a ~8 i+1 i  reception at the visa 
post when they go in for their i n t e ~ e w  and that they c m  approach the 
immigration offrcers with my queries." Bc~ngkok Thuzhnd 

"The visa officers always answered questions thoroughiy and 
promptly." Singapore 

"Some visa officers act like local potentates. One young, 
unmarried woman applying through famiCy class in Peshawar was asked to 
stay behind, while her family went to Canada The visa officer j ustified 
this by asking: "Why don't you get marrie&" Islamabad. Pakistan 

3 ~ h i s  midy was a a w e y  of reNgees and refùgee workers. The results reflect the lïndings of many other 
reports that have over the years raised suniIar concens. (ûther reports have been done by the Canadian 
Jewish Congress, and the Standing Committee on Citizenship and Immigration.) This report was 
conducred id the context of CCR work on mu-racism, and was dom by the CCR Overseas Proteccriofi 
and Sponsorship Working Group, The coliection of information was non-systematic, and the 
information dates quickly. (CCR 1996: An Uncertain Wekorne). Janet Dench of the CCR says that the 
information does not clairn to be scientific. The CCR contacteci many people who deal with visa posts 
of behaifof reîùgees (NGO representatives) and refùgees, It was an NGO survey and did not interview 
any visa officers, since they were not allowed to respond. Dench commented that the Somation dates 
quickly with staff changes etc. CIC reacted badly to the report (Dench personal email: June 30, 2000). 



"AI1 the Canadian officers were fnendly, polite and professional. 
There were toys for the children d d g  the interview." Ankara, Twkey 

'"Iliere is a particular visa officer who is vely unresponsive. She 
has delayed one arriva1 simply by not issuing a visa quickly enough f i e r  
the IOM (Tntemational ûrganization for Migration) ticket was arranged 
and never responds to fax inquiries." Pretoria, South Afica 

"Ukranian visa officers treat Jews differently. There are applicants 
who pass the critena for immigration and yet are rejected7' Kiev, (Ikraine 

"People have been denied permission to visit Canada to see dying 
family members. In one particular case, a visa officer justified this denial 
by saying that the family member was "dying anyway, so why bother?" 
London, 

"AIgerians presenting their case are very badly treated. They seem 
to have caught the French phobia of Algerians.'' Paris, France 

"A woman who had k e n  raped and was emotionally disturbed was 
processed very quickly; she arrived in four months. The visa officers there 
have been sensitized." Vienna, A ustria 

"Posts in Central America are good and Guatemala especially. 
Cases are treated expeditiously. They have a good understanding of the 
complexity of the situation. Willïng to meet with sponsoring groups. The 
situation is Guatemala is in any case extraordinary. The people at the 
Embassy are themselves at risk. niey want to help" Guatemala (al1 fiom 
CCR 1996: An Uncertain Welcome). 

It wodd appear that the personal disposition of individual employees makes a 

signifrcant clifference in the reception and impression that refiigees receive. 

The Auditor Generat of Canada conducted a review, in 2000, of the economic 

component of visa operatiom. His critique of these offices focused on their 

facilitation of immigration for economic purposes. Refbgee selection was not, 

specifically, a focus. However, the Auditor General's comrnents about visa operations 

also apply to refugee selection, since it is done by the same people, in the same 

ofices, and with the same resources. 

The report conciuded that 

"broad consultation enabled us to draw very positive conclusions about 
the calibre and cornmitment of those responsible for program delivery 
abroad. .. . However, we are very concemed about the potential impact of 
existing problems on employee morale, attitudes and future performance. 
. . . Generally, employees are very concemed about the present state of 
affairs and feel they are no longer up to the task. A high percentage of 



empioyees feel they must contend with operationai requirernents that 
seriously lirnit their ability to protect the Program's integrity- They have 
neither the thne nor the tools they need to do the work that is normdly 
required. Many of the employeest comments indicate an obvious malaise. 
Visa officers feel they are not ody going against their own values but alsu 
making decisions that could carry risks that are too hi& and that could 
entail significant costs for Canadian society" (Ofice of the Auditor 
General of Canada 2000). 

-%hile it would be incorrect to conclude that the office personnel of Canadian visa 

posts cause ultimate refoulement, it is possible tû conclude that the structural 

difficulties refugees face may result in some refugees being denied access to safity. 

Determination of Status 

Even though most officers are respectful (with some exceptions, as we have seen 

above), the resources and training that they lack negatively affects their ability to 

make a proper determination of an applicant's status. The Auditor General's report 

highlights these concems, and raises "serious concerns about the quality of selection 

decisions." 

The report M e r  describes how Canadian officers Iack a good understanding of 

local conditions, which is a key factor in a-aluating immigration applications. These 

officers hsd noted that the training they received mt enough, psrticularly training 

on the social and economic conditions in applicants' countnes of origin. As a result, 

'?here is a pressing need for training to improve visa officers' decision-making skills 

in an increasingly legalistic environment. ... We found that immigration officers 

abroad are overtasked They have much difficulty coping with the volumes of work 

and responsibilities assigned to them. . . . Visa officers need better selection criteria, 

better training and better tools to assess immigrant applications more eflectively" 

(Office of the Auditor Grnerd of Canada 2000). 

Given this kick of understanding of local conditions, it is troubling to hear thrtt 

officers are expected to make decisions on the fate of refugee clairnants. When an 

application is filed at a visa office, "if there is conclusive evidence fi-om the 



application that the claimant is totdly incapable of successfid establishment., there 

will be no interview. Ifthere is a reasonable chance the ciaimant wili be volunfanly 

repaîrÏated or locally resettled in the near future, again there will be no intervie< 

(CCR 1992: 28). How i s  a visa officer,  ho iaiows ! M e  about the local situation, to 

know what the chances of local resettlement are? 

The report on visa office operations by the CCR gives more examples of how 

decisions are made irrespective of consequences. 

"There is a 99.9% rejection rate at the visa pst  in Damascus. 
Applications for visiting Canada are always rejected and for applications 
for sponsorship, there is no chance of appeal if the application has been 
rejected the first ti~ne."~ Dumscus. Sjrïa 

'It is impossible to see a visa officer without a UNHCK or NGO 
referral. "s Nairobi, Kenya 

In 1998, in the rnidst of the human rights crisis unfolcihg in Sierra Leone, there 

were 9,599 applications for refugee status filed at the Accra office. Of these, only 133 

were accepted - 1.4% (Chakkalakal July/August 1999: 30-33). This acceptame rate is 

a sign of hvo things: one, a low allocation to the Accra office, which ws not adjusted 

to ailow for the increased need; two, little knowiedge of what these applicants were 

dealing with, that is, little knowledge of country conditions. In 1999, the Accra office 

allocation was 80; in 2000 it is 200 (CIC Immigration Manual 2000: 70). 

Criteria 

We have already discussed the inapplicability of immigration criteria to refugees. 

The requirements of a medical exam, a criminal check, and a security check are 

4 ~ e  the Immigration Act does not gant an appeal (except for sponsorship applications under f-ly 
cIass), each immigration officer is obiigated to consider new evidence that might be brought t o  Iight by 
the refùsed ciaimant: "In some cases, the applicant may provide new information o r  claim now to be a 
uictim of changed ckcumsmces; tiiis may change your decision or cause you tu convuke another 
interview. On the other hanci, the letter may contain no new information and you will decide to maintain 
the refùd.  In either case you must respond to the sppticantn (CIC Immigration hlsnud 2000: 63). 
 anadi di an visa officers are not obligated to respect the decisions of the UNHCR They are to malte 
their own decision on each case. To expect a referral is to say that a W C R  decision is a prerequisite 
for a Canadian decision. 



straightforward enough. However, in combination with the above mentioued 

difficuities, meeting these requkements can be very ciifficuit, especially for refügees 

who are fleeing the persecution of the v e v  m e  nom whom they must request 

documentation. For a medical exam, one must visit one of the doctors listed by the 

Canadian immigration office; these dc?ctors may or rnay not be nearby. The 

requirement to 'successfidly establish within 3-5 years' is somewhat more difficult to 

assess, and adds to the confusion between a refugee and an immigrant. 

Some of the factors that an officiai is advised to consider are (as noted above): the 

ability to communicate in English or French; age; education, work experience and 

skills; the number of accompanying dependents and their ages; and the adaptability, 

motivation, initiative, restlurcefulness and similm quaiities of the applicants. Keep in 

mind that refügee applications are to be prioritized against each other according to 

urgency. It is a contradiction, therefore, to add io factors wkch do not have anything 

to do with iugency- Imagine this situation: two applications, one fiom a 27 year old 

woman, who speaks fairly good English, has 2 children aged 12 and 17, and another 

application fiom a 37 year old wornan, who speaks only Tigrenya, and has 5 children 

aged between 4 and 17. Who would pass the admissibility test, given that both have 

already been judged to be Convention refùgees? 

Officers are adviseci to keep the urgency of the case in mina and to rernember 

that "a refugee wrho bas survived torture may display a gritty resohe to rebuild his or 

her life. A single woman who has kept her family intact while living in a refugee 

camp rnay be able to do the same in Canada'' (CIC Immigration Manual 2000: 34). 

This may al1 be tme, but by requiring officers to make decisions on 'establishment' in 

the first place, they are being forced to decide between one refugee and another. 

Failing the admissibility test does not mean one stops being a refugee. Moreover, the 

rejected ones are, typically, the disabled, the women, the elderly; this is a list of 

doubly damneci, since these people are o h ,  unfortunately, deemed a burden on 





"Affluence is the #l facfitator, AIso, to be white and 
Engtish-speaking is defhitely an advantage as opposed to king dark and 
unable to speak English" Dacca, BmgZadesh 

"The Canadian Embassy had asked a f d y  to v e w  that they did 
not have a criminal record In order to do so, the family had to pay a bribe 
to the Pakktani police.6 They were advised to see a specific doctor in 
Karachi which cost them 500 rupees and for the medical examination they 
had to pay an additional $2000US." Islamabad, Pakistan 

"The visa post has its own pecu1ia.r reading of the law. They put a 
lot of emphasis on economic integrdon- They refùse refugee families on 
economic criteria." Damascus. Syria 

"A Somali woman in Ethiopia, 24 years 014 singIe, was refused on 
successfiil establishment criterion. It was held against her that she wasn't 
worlàng, but she didn't have the opportunity where she was." Nairobi, 
Kenya 

"A Liberian 'woman at risk' was sponsored to go to Newfoundland 
in September 1494 but her case was not examined untii A p d  1995. In 
June 1995, St. John's Immigration was infomed that the woman could not 
be found." Abidjan, Ivoy Coast 

The consequences of k ing  made to pass immigration criteria are, potentially, 

extremely expensive and/or dangerous, as in the case of the the Palustani family. 

Time 

The most pressing problem of overseas visa offices is the length of time it takes 

for decisions to be made and actions to be taken If al1 the above factors were 

improved, and yet the decisions were still taking years to make, the process would 

still be troubled. Recognizing the inherent urgency of a refugee's situation is 

fiindamental to an effective protection program. The Canadian inability to render 

timely decisions has become a d e m g  characteristic of our refugee selection 

process: 

73y far, the Canadians have the reptation as k i n g  the absoiute sIowest, 
in tems of the resettlement of refugees. Just imagine the psychological 
pressure of k i n g  in limbo. All normal life ceases. These refugees live in 
extreme conditions, without jobs or school, and they're terrified 

"YOU should not require refùgees to submiit police certificates or certiocates of no criminal conviction 
from their home country. Aierting authonties in the country of aiieged persecution to an individud's 
immigrant application may put an applicant or M l y  at risk" (CLC Immigration Mamial 2000: 36). 



sornethuig might happen to them while they wait for word from the 
Canadians. Iftheir paperwork gets lost, they'll become ghosts" (Mauro de 
Lorenzo, acting director of Makerere University's Refbgee Rights 
Research Projecf in Oliver Febnmy 16,2000: R1 ). 

In answer to this, Michel Dupuis, the first secretary of immigration at the High 

Commission in Nairobi, says, "Sometimes we are slow, i fs  me. People sometimes 

Say, 'Hey, what the heck are the Canadians doing?' Well, 1 don? always bave an 

ansver to th&" (Oliver F e b m q  16,2000: RI). 

The delays in decisions fiom a visa office was also one of the issues raised by the 

Auditor General in his report: "long delays in processing also add to the workload 

because they result in nurnerous requests for information fÏom applicants and those 

lobbying on their bebalf, and offices abroad must respond" (Office of the Auditor 

General of Canada 2000). 

Waiting times can range from a few months, as in the Austria case cited above, to 

years. The most extreme case that I encountered d w g  my time at Rornero House is 

a wait of over a decade, in wkiich files went missing, medicals expired, interviews 

were rescheduled repeatedly, DNA evidence was requested in one letter then deemed 

inadmissible in a letter dated before the letter requesting the evidence (Le.. the 

evidence was deemed inadmissible before the samples were received), and so on. 

More common case examples are given in the CCR report on visa operations. 

"Long deiays in processing visas. In response to inquiries about the 
status of visa applications, no information is given - applicants are simply 
told to wait for news." Islamabad, Pakistan 

"Security background checks tend tu drag on without explmation. 
One applicant has had three interviews in almost two years and has still 
not been infonned on whether he will be admitted to Canada or not," 
Nairobi, Kenya 

"An Afghani living in Canada went to Iran to marry his bride- He 
returned to Canada after a month and applied to sponsor his wife. It tunied 
out that the wife was pregnant and the baby was bom before the 
processing was completed. The father contacted the visa p s t  in Darnascus 
and was told that minimum processing t h e  was 6 months, maximum one 
and a hdf years. He was also told he would have to reapply because he 



had to apply for his son, which he did Subsequentïy, he was told that he 
had to get his marriage certificate certifieci by the Imnian Foreign Office 
(he wondered why he couidn't have k e n  told this at the beginning). He 
decided that the only way to make thuigs happen would be to go to Iran 
hunself The Iranian Foreign Office insisted he produce proof of his 
Afghan citizenship. The Afghan Embassy wouldn't give it to him because 
he had fied as a refugee. He had to bnie them to give hM the paper to get 
the certification fiom the Foreign Office, which he took himself to 
Damascus because he didn't trust the process. His wife and baby were 
issued visas. The baby was two years old on arrivd in Canada-" 
Damascus, S y i a  

Requùing refugees to meet immigration cnteria after they have already been 

dsmed Convention rcfugees spealis to a deep confusion in Canadian immigration 

policy between immigrant and refugee. Refugees are put at M e r  risk when they 

encountea the structural obstacles which have been discusd. The placement of visa 

offices, which might appear to address present immigration ne&, ignores the 

foilowing logic: if you establish a visa office in a certain region, there will logically 

be more applications fbm that region. Ifthere is no office in another region, there 

will simply be fewer applications. Therefore, while there may be more people coming 

to Canada fiom areas of the worid where visa offices are concentrated, the fact 

remains that refuges corne fiom areas of the w-orld where Canadian visa posts are 

few and far between. 

The structural barriers that refugees face are ody made more problematic when 

decisions take inordinate amounts of time. Not only is this logicaily offensive (what 

can be so complicated about a decision that it must take years to arrive at?), but the 

message that is sent to the international community is that Canada, while enjoying its 

global reputation as a protector of human rights, does little to live out this reputation. 

A vocal segment of ttie Canadiau population feeis that Canada is too soft on refùgees, 

that we let too many enter Canada; however, many refùgees have been denied entry 

into Canada. Their numbers have not been counted, and their stories have not been 

told. This injustice takes places far away fiom the probing eye of Canadian media and 



serves to perpetuate the divide between those who Iive in Canada and those who live 

CARRIER SANCTIONS 

As part of broadening its effort towards the interdiction of refugees, the Canadian 

governent has enlisted the unwilling cooperation of carrier companies, especially 

shipping companies and air l ine~.~ Airline officials are required to participate in 

detecting illegal document holders, in retum for training and equipment to facilitate 

this. When illegal document holders arrive in Canada, carrier companies are again 

involved, this tirne being fined for allowing these people to arrive. Lastly, carrier 

companies are also responsible for crew members who desert in Canada and claim 

refigee statrrs. This pracîice has been condemeci try carrier companies as an 

economically unjustified way of preventing iflegal entry, and by refugee advocates as 

an inhumane and potentially dangerous way of treating re-fugees. 

The Imrni yation Act concludes that 

'Iransportation companies mwt ensiXe that passengers are presented for 
examination at ports of entry with valid travel documents (and visas, if 
required). Canadian offlcids provide airlines with tràiiiiiig and techology 
to help identi@ improperly documented passengers before they embark for 
Canada. As a result of passenger screening, more than 5,000 individuais 
were intercepted before boarding flights to Canada during 1997, an 
increase over previous years" ( C E  You asked about ... 1999: 52). 

under the Memorandum of Understanding, signed by the govemment anà various 

transportation cornpanies, the governent agrees to "a) make available visa 

authentication devices; b) provide frsuduient document detection and fiaud 

7 ~ h i s  pranice is not limiteci to Canada. Many countrïes ofEurope, the United States, aad up to 30 
countries around the worId fine transportation companies for bringing in impropedy docurnented or 
undocumenteci claimants. Some of these countries include (with fine amounts levied on airiines, per 
claimt):  Befgium (US%2,650); Demark (US%1,400); Gemasry (USS3,400); UK (US$3,900); US 
(US$3,000); Australia (US$724); Bolivia (US$1,000); Brazü (US$1,000); Argentina (US$350); 
Uruguay (USSSO-80); Venezuela (5-10,000 boLivm). South Afnca does not @vc s figure but says 
"Considerable fines WU be imposai on delinquent caniers" (Ward 1992: 47-49) and (Pilling 1992: 
70-71), 



prevention training to the transportation Company personnel; c) maintain a network of 

ControI Officers abroad for consultation and support; d) provide timely fiaud 

prevdon  information" (CCR May 1999: 25). 

The objections raised by tra.nsporîation cornpimies are s m e d  up by the Vice 

President and S e c r e w  of the Air Transport -Association of Canada, Howard P. 

Goldberg: '%et me be quite clear, immigration control is a government fùnction. Air 

carrier staff are not Immigration Officers and should not be expected to perform that 

role. Nothwithstanding an outstanding cooperative relationship between air carriers 

and CIC, it seems that every day air carriers are king asked to do more to ensure that 

those seeicing to corne to Canada as refugees, no matter what their motivation, are 

kept out" (in a letter dated May 8, 1997 to Robert Trempe, Immigration Legislatifr-e 

Review Advisory Group, in CCR May 1999: 25). 

The training that these airport personnel receive is in document detection only, 

not in refûgee determination Therefore, an illegal document is considered evidence 

of an illegal migrant, and the individual is denied transportation to Canada. 

When an illegally documented traveler manages to make it p s t  airport personne[ 

into Canada, the transportation carrier is still responsibie for that person, according to 

the Immigration Act. The camer may be charged a fme for 'allowing' improper 

passage into Canada. nie fee, which is an administrative fee of $3,200 per person, is 

"tu help pay the cost of processing the inadmissible person" (CIC. You asked about 

immigration and citizenship. 1999. p52). Note that whetther or not the claimant is a 

legitimate refugee is immaterial, for every claimant must be processed- 

The Shipping Federation of Canada, in a Submission to the Standing Cornmittee 

on Citizenship and Immigration concerning the immigration legislative review, raised 

the issue of the Maersk Dubai ship in 1996, when several Romanian stowaways were 

thrown overboard to avoid the fines that would have been charged 



The Federation requested that the government show concern for this issue by 

addressing the probIem, not the symptom. The cost in dollars, which is a major 

con= of the Federation, is 

'Bkyrocketing, in part because failed claimants are starting to violently 
resist removal at airports and ahard commercial aircraft. When two 
attempts to remove a person via commercial fiights have failed the 
Department charters a private jet airmcrft (emphasis theirs) to fly the 
individuds to their destination. In addition to escort costs reaching 
$16,000 per person, the flight costs about $20,000 per failed claimant. 
These amounts are invoiced to the Canadian marine agency Company 
which entered the vessel concemed with Customs as many as nine years 
previous. The prelirninary assessments for these individuals, imposed by 
the Department at the time of their arrival, have already cost ou- industry 
over $25 million since 199 1. Given an estimated 1,600 persons who may 
have to be removed at the expense of our members over the next few 
years, of which approximately 1 150 wodd be Romanians, the cost to our 
industry of removals under the terms described will exceed $40 milliem. 
This is a staggering sum" (Presentation to the House of Commons 
Standing Committee on Citizenship and Immigration Concerning the 
Immigration Legislative Review @etentions and Removals) in The 
Shipping Federation of Canada March 25, 1998: 2). 

The costs in human lives are also a concem to the Federation since stowaways 

take grave risks. Climbing into a shipping container before it has been loaded ont0 a 

ship, a stowaway may encounter furnigants and insecticides, toxic or shifkd cargoes, 

or death fkom heat, cotd or asphyxiation. Furthennore, 

"Once under way, sea containers lashed on deck (where stowaways 
virtually dways hide) are often smashed to junk by waves or swept 
overboard and lost during storms. The ship's crew have no way of 
knowing if anyone is in those containers when the stom hits. Stowaways 
also pose a danger to ship's crew. The North Atlantic, for example, is a 
very cold place most of the tirne. The temptation to start a fire in a 
container which, unknown to its secret occupants, may be loaded with 
extremely hazardous substances, might be overwhehing. Ships cany 
those chernical and other materials which our society requires to support 
our technologies, and of course many are explosive or poisonous. With the 
vessel thousands of miles fiom land and often on a storrny sea, a fire or 
explosion on board is one of the greatest feus of any seaman It is also our 
feu" (Presentation to the House of Commons Standing Cornmittee on 



Citizenship and Immigration C o n c e d g  the Immigration Legislative 
Review (Detentions and Removds) in The Shipping Federation of Canada 
March 25, 1998: 2). 

The last issue, of deserting crew members, is aiso the responsibility of 

transportation companies. They must present "crew lists and the reportkg of crew 

changes and deserters. Carriers must also report stowawsys and guard them sdely 

before tramferring them into the custody of an immigration officer" (CIC. YQU asked 

about immigration and citizenship 1999: 52). The Shipping Federation responds: 

""deserters have traditionally posed a different and more difficult problem, primariiy 

because they arrive in Canada as legitimate members of a crew. However, 

prescription of safe third countries could eliminate numerous asylum claims 'of 

opportunity' based on the notion that an asylum daim ought to have been lodged in 

the first safe country traversed by the mariner" (Presentation to the House of 

Cornmons Standing Cornittee on Cirizenship and Immigration Conceming the 

Immigration Legislative Review @ete~,tions and Rernovals) in The Shipping 

Federation of Canada March 25, 1998: 2). 

This practice of charging carrier companies for illegal entries is another technique 

of interdiction. In fact as previousIy noted, the Immigration Control Officers "are also 

referred to as Immigration Liaison Officers, because providing a liaison with 

transportation companies and other organizations is central to their worko' ( C E  

Immigration hfanual OP4 2000: 65). The government has recognU;ed that these two 

functions nui c o n t r q  to each other, and advises officers that refugees without travel 

documents who must transit foreign airports nsk being mistaken for hproperly 

documented passengers. The Manual allows officers to ask the visa office responsible 

for the transit point to assist the refigee by callhg ahead and informing airline staff 

that refiigees with IMM 1000s but no passports are properly documented (ibid 61). 

It is obvious that interdiction is more important than refigee protection, for 

transportation companies are obiigated to stop people and fined for not doing so, 



while Immigration officiais may, but are not required to, wam other visa offices 

about possible probiems, and face no recriminations if they fail the refbgee. 

Another problem arises w-hen officials of shipping companies begin to advise 

governent on immigration issues. Not only are trmportation employees not 

immigration officiais (as pointed out by Goldberg) but company offiçials are not 

immigration crïtics. They lmow little, iu their professional role, about the issues 

surrounding refugees, and so end up supporting safe third country polices, thinking 

this will solve issues of Romanian stowaways. These officials should not be placed in 

such a position that they become immigration advisors to the govenunent 

CONCLUSION 

Canadian methods of interdiction deny refbgees acctss tu the Canadian 

determination system. As a result, refugees are kept in situations of danger; th is  

fkquently amounts to refoulement. The longer they wait, possibly living in refugee 

camp conditions, the worse their medicai condition gets. The longer they wait in 

refugee camps the more they are in danger of camp violence. The longer they wait, 

the more strain is put on family relations, emotionai stability, and personal hope. 

While it is wrong to Say that each, or perhaps any, person working for the 

Canadian lmmigration department overseas is not wiliing to help, or is deliberately 

hstrating the jomey- of refigees, we can see that there are systemic reasons to 

believe that C m d û  is not living up to its responsibility ta refiigees. There is littie 

apparent understanding of what it means to be rt refugee, and there is much confusion 

between refùgees and immigrants. 

One of the reasons many refugees are turned away is because they do not have the 

proper documents. This is the fomdation of Canadian interdiction conducted by 

lmmigration Control Officers. Yet, a simple examination of how refugees corne to 

Canada in the first place would reveai that possession of improper or false documents 

cannot be held against a rehgee. To insist that al1 refugees have proper documents is 



to ignore the unique situations that refugees face. The following chapter therefore 

focuses on how the possession of false documents does not preclude a credible story 

Since detection of false documents is the fomdation of Canadian interdiction, we c m  

see that there are serious problems with how Csnada perceives refugees. 



CHAPTER FOUR= INTERDICTION AND DOCUMENTATION 

INTRODUCTION 

This discussion of interdiction has lookeci at what is happening at visa offices 

overseas, or in betwveen Canada and these offices. While there are various techniques 

of interdiction - various ways of preventing people fiom coming to Canada - the basis 

of governent interdiction is the detection of false documents and the interception of 

the holders of these documents. This is the major work of Immigration Control 

Officers, and others involved in this work (such as airline personnel, airport staff, 

shipping Company staff, visa officers, customs officiais, Intelligence officers) are al1 

concerned with the documents that individuais are carrying. 

As a result, identity documerrts have become one of the major issues that surround 

practices of interdiction. This chapter will examine this issue, as it pertains to 

refugees. As we recall from the previous chapter, the confusion between 'immigrant' 

and 'refugee7 causes many problems for refugees, who must qualiQ as both a refugee 

and an immigrant to corne to Canada. This confusion causes difficulties for refugees 

when it cornes to identity documents, since the obstacles refhgees face in getting real 

identity documents are different than those facing an immigrant. 

Obtaining false identity documents is becoming easier and easier. This illegal 

business is thriving on the needs and wants of both refugees and opportunists. 

Because both refugees and opportunists are buying and using fdse papers, it becomes 

al1 the more dïfficult to separate who is in need of refùgee protection and who is not. 

However, there are several fundamental points which can be discussed and 

conclusions which can be drawn about refugees and false identity documents. 

This chapter shall explore this topic begllining with the issue of why sorne 

refugees, in particular, must reIy on false documents, why some refugees have 

difficulty attaining real documents, and why some refhgees end up k ing  punished or, 
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worse, refouled, because of false identity documents. Second, I shail Imk at the 

position of the Canadian government on identity documents. There is much confusion 

between the position of Citizenship and Lmmigration Canada and the Immigration 

and Refugee Board as to what it means be to carrying a false passport. The UNHCR 

also presents a distinct opinion on this. 

Third, we can see that virtually al1 refugees, by nature of their situation, are in a 

sense illegal. When a refugee claimant cornes diredy to Canada, they are labeled 

illegal immediately, and if they apply through an overseas office they are often still in 

limbo unti1 they arrive in Canada. As a result of al1 this, we must ask the questions: 

what is legitimate? what is illegitimate? what is the difference? Issues of human 

çmuggling, access to determination systems, and the plight of refugees al1 become 

important. 

A false passport, carried by any individual, does not translate necessarily ùito a 

false claim. Possession of a forged document or a valid document has become the 

pivotal issue, when in actual fact the validity of the document has little to do with the 

validity of the claim. In fact, a false passport can actually reinforce a claim. 

THE: LINK BETWEEN REFUGEES AND FALSE DOCUMENTS 

First, let us begin by taking a step back and looking at how a piece of paper with 

one's name and picture has become fiuidamentally important in our culture. In order 

to get a library carci, pick up a parcel fiom the post office, cash a cheque, open a bank 

account, buy alcohol, and get on a plane, one needs to prove who one is. Without a 

piece of plastic to show that one is old enough, or one has paid, or one is the name on 

the box, it is difficult to do many things in Canada. 

Moreover, in order to prove a biah, a death, a marriage, a baptism, ownership of a 

car, license to drive a car, ownership of a dog, and attainment of a degree, one must 

produce papenvork. Our culture relies heavily on papa and documentation. This is 

reflected in the culture of paper which surrounds CIC, and this "reliance is becoming 



more pronounced as CIC moves increasingly towards mail-in processing" (CCR 

1996: Refugees and Identity Documents). For some CIC offices in Canada, it is 

impossible to gain errtry unless one has a pre-arranged appointment, which is 

established through a letter fiom CIC, There is no phone number to call if one cannot 

make an appointment, since some CIC numbers are unlisted. 

How does this culture of papa affect refugees? Refugees in particular must 

produce proof of their identity. This is fundamental to their claim (whether made 

inland or overseas). However, refugees must not oniy prove their name and age, but 

aiso that they are refiigees. This can make finding proof of such things as religion, 

ethnic background, place of residence, membership in a political Party, etc. extremely 

difficult. Who is most likely not to have these pivotal pieces of paper? Refugees. By 

the very nature of the way many of them must leave, collecting documents, or 

applying for documents, becomes difficult. Furthemore, "in many parts ofthe world, 

little reliance is placed upon paper. Births, mariages and deaths are not necessarily 

officially registered Identity and relationships are established in other ways, such as 

the testimony of witnesses. An insistence on identity documents discriminates against 

people fiom such parts of the world, and in particular against certain sections of the 

population least likely to have documents: women, rural people, and youth" (CCR 

1996: Refugees and Identity Documents). 

In such places as Somalia and Afghanistan, there is no government to request a 

passport fiorn. And when a govermnent can be contacted, many refugees are reluctant 

to do so: "some govemments control ID as a means of controlling dissidents. Such 

governments may have exit controls or refùse tu issue documents to dissidents or 

interpret the very act of applying foi a passport as indication of treason or dissent. 

Some countries have little or no mail seMce and passports are oniy available in the 

capital" (CCR 1996: Refugees and Identity Documents). As Shaw says, "how on 

earth could an Iraqi escaping fiom Saddam Hussien's bnital regirne apply for a 



passport fiom the authonties or approach an embassy for a visa? Only those who c m  

&ord forged documents on the black market have even a ghost of a chance of getting 

to Europe" (Shaw June 1993: 12). 

The UNHCR corroborates this view "due to the circumstances in which they are 

sometimes forced to leave their country, refugees are perhaps more likely than other 

aliens to find themselves without identity documents. Moreover, while other aliens 

c m  tum to the authonties of their country of origin for help in obtaining documents, 

refugees do not have this option" (UNHCR July 20,1984: Identity Documents for 

Refiigees). 

Not only are refugees expected to present the same documents as any other 

immigrant, but their unique situation as far as access to these documents is not 

accounted for. 

GOVERNMENT POSITION O N  IDENTITY DOCUMENTS 

The Canadian government's position on requirements for identity documents 

varies, depending on who is speaking. CIC and the IRE3 hold different views on 

identity documents. The position that Minister Caplan, for example, takes on this 

issue is that if a person is carrying false documents they are iliegal. However, 

compassion and rights are often talked about by the Minister as well. Achieving the 

balance between cracking down on illegal migrants and protecting genuine refùgees 

is the challenge for Canada; this is the concern with which Caplan seems 

preoccupied. However, the IRB has a different take on this issue of identity 

documents. Let us examine thîs variation of opinion 

CIC gives pwer  to CIC offtcials to "refuse to aUow inadmissible people into 

Canada, search those suspected of hiding their identity, and seize false travel 

documents" (CIC April 1999: Enforcement Overview). As we have seen, CIC also 

gives support and training to transport companies to search travelers and check the 

vaiidity of documents. Carrying a false passport is also grounds for denial of a visa, 



refiised entry, or removd- The CIC officer need ody  be suspicious of a traveler to 

detain them in one of the municipal or provincial jails, or immigration detention 

centres found in Toronto and Montreal (CIC April 1999: Enforcement OveMew). 

It is safe to assume from this that CIC feels that if a traveler is carrying a false 

passport, or presents some other false documentation, they quite possibly have a false 

story to go along with their fdse passport On paper, there seems to be more 

flexibility with regard to refugees: 'Tersons considered to be refugees are not 

required to have a national passport or travel document for admission to Canada. 

R14(2)(a) exempts Convention refugees seeking resettlement with valid and 

subsisting immigrant visas fiom the requirement to present a valid passport" (CIC 

Immigration Manual 2000: 61). The requirement seems to be relaxed here. However, 

we must remember that this is ody for those who already have been given 

Convention refugee seeking resettlement stahis. These rcfiigees do not have to apply 

for a passport before they leave. Other refbgees have to contend with ICOs, who have 

a very different intention The difference, therefore, between these two groups is 

access to a detemination system which wodd confer on them the relaxed 

requirement. 

CIC has gathered data on the number of improperly documented arrïvals at major 

airports in Canada fiom 1991 to 1996. The raw numbers do not tell us much (6,569 in 

199 1,3,005 in 1993, and 4,082 in 1 W6), but CIC also notes that a very mal1 

percentage of these cases have corne to Canada for reasons unrelated to Convention 

refugee status (IRB March 1 1, 1997: Commentary on Undocumented and Improperly 

Documented Claimants: Assessing the ekldence, Enhancing procedures). This 

statement by the CIC can tell us two things: one, the conclusion that some refugees 

must rely on false documentation is tme; two, the people who have false documents 

and know they might have a problem because of this simply clairn refûgee status and 

are able to stay in Canada (perhaps in detention, but still in Canada). The first 



conclusion tells us that false documentation should not, prima facie, weaken or 

destroy a refùgee case. The second conclusion tells us that access to determination is 

essential to a credible and tnistworthy refugee protection regime. 

An illegal traveler can make a refugee claim when they enter Canadian temitory, 

whether they are detained or not Once inside Canada, the d e s  change sligbtly. As 

Prime Minister Chretien has said, "The Canadian laws are weil known. When you 

come to Canada and you apply for refugee status, the law applies. You come by 

plane; you come by boat; you wa& you swim; when you're on the ground you Say 

you want to be a refugee, and the law of Canada applies" (in Torrance 1999: 24). 

These laws are exercised by the IFü3, which malces decisions on cases in Canada. It is 

a quasi-judicial board, operathg at a r m s  length fiom the govenimeat. And where 

policy on identity documents is concerned, that ami is rather long. 

The IRB position is as follows: 

"the fact that a claimant is undocumented or improperly documented is 
not a bar to being recognized as a Convention refugee. This king said, 
claimants have the burden of proving their claim to Convention refugee 
status. Where claimants are undocumented or improperly documented, 
part of discharging the burden of proof will involve providing a reasonable 
explanation for the lack of proper documentation. It is clear that many 
genuine refùgee claimants who arrive in Canada without documents or 
with improper documents are fleeing situations of persecution which 
make it either impossible or dangerous to travel with their own persona1 
documents. It may also be that the country fiom which a refùgee flees has 
no reliable system of identiwng its nationals, and the claimant is 
therefore left without forma1 and genuine identity or travel documents. On 
the other hand, a portion of those aniving either undocumented or 
improperly documented are not genuine refugees. These people may make 
use of their lack of documentation, or of their improper documentation, as 
a means of hudulently obtaining refugee status" (RB March 1 1, 1997: 
Commentary on Undocumented and Improperly Documented Claimants: 
Assessing the evidence, Enhancing procedures). 

The ciifference between these two positions is dramatic. CIC is making a decision 

about the motives of an illegal document holder who is not on Canadian soil, and 



concluding that this person's c l a h  is to be doubted The IRB is making a decision on 

the motives of an illegal document holder in Canada and concluding that this person 

is quite possibly a refugee, and whether they are or not, the illegitimacy of their 

documents should not count against them. This is a double standard- 

CIC is still involved with a refùgee once they are in Canada, for it is CIC who 

confers or withholds landing status for Convention refugees. Identity documents 

become important again, for landing status is only given after a security and criminal 

check. CIC has a special category for Somali and Afghani Convention refügees in 

Canada called Undocumented Convention Refügees in Canada Class. This category 

acknowledges the situation of those fiom these countries with no governments, and 

gants landing status for those who "have not been granted permanent residence for 

the sole reason that you lack satisfactory identity documents such as a passport or 

birth certificate. ... You will be requested to make a writtea declaration regarding the 

accuracy and completeness of the identity information that you submit with your 

applicationy' (CIC Decernber 30,1999: Fact Sheet for Undocumented Convention 

Refigees in Canada Class). 

And yet, as Minister Caplan says: "We have no way of knowing how many illegal 

migrants to expect in the next few months. People who leave China without travel 

documents are illegai. People come to Canada and are eligible to rnake refugee 

daims in Canada. That is part of our international obligation under the Geneva 

Convention" (CBC Radio April3,2000: Interview on As It Happens). If all of 

Canada's refugee claimants applied overseas through visa offices, refugee numbers in 

Canada would plummet. By the Minister's own admission, it would be better for 

these people to simply come to Canada, rather than contend with ICOs, visa oficials, 

visa targets numbers, bureaucracy, time delays, etc. 



m T  IS LIEGlT'IMATE? 

Where refugees are concerne& the line between legal and illegal is blurry. Some 

people use illegal means to get to safety; for example, some refugees use false 

documents to get to Canada, Some people use legal meam to accomplish illegal acts; 

for example, some apply to Canada knowing they are not refugees. Some people use 

illegal means to accomplish illegal acts; for example, some people with false 

documents corne to Canada and appïy for refugee status knowing they are not 

refugees. Some people use legal means to achieve legal statu; for example, waiting 

for up to several yems to get an inteniew, visa and ticket to safeîy in Canada 

Separating these vaguely distinct groups is the difficult task of Immigration 

Canada. There will always be those who thwart the system, just as there will be with 

any bureaucratie system. However, this task is made more difficult by labeling 

holders of false documents illegal, and by closing the legal doors through which 

refugees cûuld achieve legal status and safety. 

In order to begin to separate out these groups fiom each other, it is vital to decide 

what is legitimate and illegitimate, rather than what is illegal and legal. There is no 

question that a false passport is an illegal document, but there are many questions 

about whether the holder of that same passport is a legitimate refiigee or not. 

As we have discussed, it is entirely legitimate for a refugee to have a false 

passport , and still be a refugee with a credible story. The EU3 agrees. It is entirely 

legitirnate for a person to arrive in a smuggler's boat, plane, or bus and still be a 

refugee with a credible story. We have a retùgee detennination system in Canada to 

sort out those who are refugees and those who are not. It is entirely legitimate that a 

refugee, fleeing persecution, can also be coming to Canada for economic reasons. 

Again, we have a board of adjudicators to decide where the line is drawn. 

It is entirely predictable that, as legal doors into Canada close, illegal doors into 

Canada will be pushed open wider. While this is far fiom legitimate, we must ask 



what the ramifications will be for refügees. Refiigees will leave situations of danger 

whether Canada cracks down on smugglers or not. Canada will be a country of choice 

for many refugees whether we increase quotas or not. The îask, therefore, before CIC 

is to decide how to help the victims of smuggling, not only stop the smugglers. nie 

task is to decide how we will manage our position in the global cornmunity, and how 

we will deal with those who need our help. Prescriptions for the current system have 

been made by many critics of Canadian immigratios and by Citizenship and 

Immigration itself The concluding chapter addresses some of these suggestions. 

WECAT IS ILLEGITIIMATE? 

The smuggling of humans by highly organized and knowledgeable people, people 

who know some of their customers will die on the joumey, is more than illegitimate. 

It is dangerous for dl, fatal for too many. The UN esfimates that there are about 125 

million migrants in the worId, and Jonas Widgren (a former UN official, now head of 

the International Centre for Migration Policy Development in Vienna) says about 15 

million of these were transported by professional smugglers. Of these 15 million, 

about 4 million are moved from poor countries to rich countries. Typically, each 

person pays between $6,000 and $70,000 USD for passage, documents, visas, bribes, 

etc. This business is very lucrative; Widgren estimates the smugglers are "enriching 

themselves by as much as $9.5 billion a year" (Maclean's April29, 1996: 16). 

How do these smugglers operate? Alongside the world of visa stamps, airline 

tickets, travel agents, and cheery, welcoming airline stewards, is a world of pasted 

visas in false passports, bogus tickets, back alley exchanges and purchases, and 

smugglers who ship people like one ships ninnuig shoes and car parts. As Brian 

Crocker, an ICO in Bangkok, Thailand says, "ï'hey (referring to smugglers) actually 

cal[ it the 'other immigration system"' (Jimenez March 24,2000) Bangkok is 

considered the capital of forged documents. Stewart Bell, in an article for the 

National Post, describes how he was able to acquire a fake passport for his 



'girifiiend' who was in S n  Lanka. Within a few days, and by only asking a few 

people, he found what he was looking for: 

''3 tell him that 1 need a passport for my girlfiend ... The forger says it 
v d l  take a few days because passports for women are harder to corne by. 
They are not as plentifid as those for men. ... 1 ask to see a sample of his 
w-orle, and he disappears back up the stairs. ... Becoming a Canadian 
citizen takes at lest three years. Would-be Canadians must p a s  a 
citizenship test, demonstrate proficiency in English or French, take an oath 
of allegiance - and actually live in Canada The fee is $100. Here on 
Khao San Road, it takes about four hours and $2,500 (US). ... He says he 
will have three Canadian passports for me and 1 will choose the one 1 
want. The cost might Vary depending on the a e  and condition of the 
passport and the number of visas and entry stamps inside. "Do you have 
passport photos?" he asks. "Yes." "How many?" "Three." "Good-" "1 have 
colour and black and white." "It doesn't matter." We shake han& on the 
deal, and 1 promise to return within 48 hours. 1 break my promise" (Bell 
March 25,2000). 

Many of these smuggling rings have been broken, but oficials concede that these 

rings pop up as fast as they get rid of thern: "One week, you'll have a group of 

Chinese coming through Venezuela because the traffickers have bribed someone at 

an airline check-in counter," says Cpl. Fred Bowen, a veteran alien smuggling 

inveçtigator with the RCMP in Toronto. 'But authorities will clamp down there and 

the next week you'll find the same group trying to bring a load in through Norway. 

It's unreal" (Maclean's April29, 1996: 16). 

One particularly notonous smuggler, named Nagarathanam Thavayogarajah, who 

capitalized on the S n  Lankan war of the mid-SOS, set up a Colombo travel agency and 

smuggled middle-class Tamils to Western countries through Singapore, hdonesia, 

Malaysia and the Philippines. The network maintained by Thavam, as he is known, is 

extremely profitable, charging about $6,000 for passage to the West (Maclean's April 

Another example of srnuggling cornes ffom the Native land which straddles the 

Arnerican and Canadian border, especially Akwesasne, which is "a smuggler's 



paradise - a 20 hectare maze of islands and hidden inlets spannirig the Ontario, 

Quebec and U.S. borders" (Fenneii November 22,1999). These three temtories 

represent three diflerent immigration systems (Quebec chooses its own refugees, 

while the Federal government issues landing status). 

This smuggling, it is important to point out, not only concems refûgee issues but 

is directly linked to crime, dmgs and prostitution. Both the smugglers and the 

smuggled are suspicious since "some illegal immigrants become involved in 

hg-trafflcking, prostitution or theft once in Canada in order to pay their smugglers" 

(Brouski11 August 25, 1998: A10). 

Who is the victim? Who is the criminal? Who is the persecuted? Who is 

legitimate? These questions are very difficult to answer, and even if one could Say 

'you are the problem' or 'you are the criminal', these conclusions can change 

depending on the circurnstances, While the smuggler treats humans hombly, and puts 

humans in precarious situations, they also bring people out of danger, to safety. The 

government is cracking d o m  on smugglers, breaking up smuggling rings and 

increasing fines and jail terms for these individuals. The govenrment is also detaining 

suspicious clairnants, some of whom are caught in smuggling rings. Immigration 

detention centres are safer places than the back atleys of New York City. The 

government also is closing the doors to legitimate refugees, passages which would 

not leave them on nrsty ships, underneath trucks, or in shipping containers. 

WHAT IS THE DIFFERENCE? 

The difference between legitimate and illegitimate refugee is, therefore, very 

difficult to determine. Unless one goes through a credible determination system, 

where the adjudicator has access to relevant country of origin information, is 

open-minded and rational, and can give that decision in a timely mamer, it will be 

virtually impossible to determine who is an opportunist and who is a refugee. 

Furthemore, it is fundamentai to aclcnowledge the state of being a refûgee: that a 



refugee may, of necessity, rely on smugglers, false documents, and clandestine 

P==W=- 

The question of responsibility is not easily answered. Sometimes we feel that we 

should help people 'just because they need help,' but Chapter Five shall seek to ask 

why should we help people? Do we have any responsibility to the other? Chapter Five 

shall examine the ethical dimension of refugee protection, and attempt to answer the 

question 'why should we help?' on a legal level, a political level, a religious and 

secdar level, and on a metaphysical level. 



CHAPTERFLVE:SEEINGTHEFACE 
INTRODUCTION 

The issue of refugee interdiction reaches far beyond the policy debates on visa 

requirements, carrier sanctions and document vaiiâity. Refiigees have always evoked 

emotiond responses, whether one believes they should be wzkomed into Canada or 

rebuffed. Emotion is sometimes a tnimp card of refugee advocates; there is nothhg 

lïke the heart-wrenching tears of a pleacbg homeiess wornan begging to save her 

fiom evils at home to make Canadians believe that these people were terribly 

persecuted and in desperate need And this is sometimes the reason given for why 

Canada must belp these people; compassion or pity demands it. 

This tool of refigee advocates is also, ironicaily, used by anti-refùgee groups. 

These groups encourage emotional responses fiom Canadians, in reaction to pictures 

of non-white people begging on street corners, or of Oriental-language sigas d o m  a 

city block. These pictures are used to convince Canadicuis that these people are the 

reason for unemplopent and crime. mis is sometimes the reason given for why 

Canada must reject refugees; resentment, and the drive to look after ourselves alone, 

demands it. 

Thik technique, it is apparent, can be used for good or il1. Both agendas, however, 

are attempting to convince the audience to belie-ve they are correct. But what do we 

Knav? What cm we positively assert, relying on information and andysis rather thm 

on emotion? And on what foudation do we base this knowledge? This chapter shall 

discuss the justice of refügee protection. While pity or resentrnent may induce 

reactions of one extreme or another, justice demands a justification beyond emotion- 

We need not rely on emotions of either pity or resentment to see that refugee 

interdiction is illegal, dangerous, and inhumane- Rather, we c m  rely on an 

explmation ofjustice to reveal how the separation of 'us' and 'them', the concept of 
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the strange 'other7, serves ody to perpetuate the negative stereotypes of refbgees 

which were illustrated by the quoations fiom Canadian commentators at the 

beginning of this thesis. 

This chapter shall examine the ethicd and moral reasoning behind refbgee 

protection. By examining these reasons we s h d  see bw interdiction offends 

rationality and ethics. Why should we help these people? This very basic question is 

at the root of what this chapter will discuss. We can search for an answer to this 

question at five different levels: on a Iegal level (in a discussion of the 1951 Geneva 

Convention's contribution to this debate, and in a discussion of a refbgee's right to 

choose their country of asylum), on a political level (in a discussion of refugees and 

NorWSouth relations), on a secdar level (in a discussion of human rights), on a 

religious level (in a cornparison of the answers various religions give), and on a 

metaphysical level (in a discussion of the phenornenon of seeing a face). 

It bears repeating that emotion, as discussed above, is a trump card used by both 

sides of this debate. While 1 am seeking to delve deeper to find a more rational 

justification, the role of emotion must be acknowledged. Emotion is a major reason 

humans do anmng; the answer to 'why?' is ofteri 'because 1 felt that it was right'. 

Emotion allows humans to feel susering and joy; without these sentiments we wouid 

case to be humart This shoufd be remembered as we discuss the injustice of refugee 

interdiction. 

REFUGEE RIGET TO CHOOSE 

One of the most cornmon techniques of interdiction is the safe third country 

concept. We have seen how Europe has implemented this concept through the 

Schengen Agreement and the Dublin Convention. We have seen how Canada and the 

US have sought to put this concept into practice through the Memorandum of 

Agreement. I have discussed how this concept works to frustrate the refùgee's search 

for safkty, and how it can result ultimately in rqfiouiemmt. However, we must also ask 



the question: whyy ifthe safe third country is truiy d e y  should a refiigee aot be sent 

back to it? Should a refugee have a choice of where they will seek asylum? 

The issue of a refugee's choice of country of asylum can be considered a legai 

question- Fust, however, it is necessary to note that "presewing the individual's 

fieedom to choose is not an abstract prhciple for refiigees. Refiigees are persons 

who, by defmition, have had their rights trampled upon by their governments, and 

who, in many cases, bear the scars of goverment intrusion7' (Frelick 1996: 22 1)- 

The 195 1 Convention Relating to the Stahis of Refugees has two relevant articles 

which have a bearing on a refugee's right to choose a country of asy1u.m. Article 1E 

restricts a refugee's nght to move fiom one country to another, while Article 33 

provides a more dear prohibition m restricting a refugee's choice. Articie 1E reads: 

"This Convention shall not apply to a person who is recognized by the competent 

authorities of the country in which he has taken residence as having the rights and 

obligations which are attached to the possession of the nationality of that country." 

This article can be considered "the only direct bais under the Convention for 

limiting the right of rehgees to choose their country of asylum" (Vedsted-Hansen, in 

NichoIson & Twomey 2999: 271). By its very nature "article IE restrïcts the nght of 

a refugee to choose the country of asylum, in so far as it simply brings the refugee 

status, and the protection inherent in such status, to an end in situations where the 

requisite protection has already been obtained in a country of previous residence" 

(Vedsted-Hansen, in Nicholson & Twomey 1999: 276). 

That said, Vedsted-Hansen points out two restrictions on the application of this 

article. First, the asylurn seeker must have already taken up residence in the other 

country. It is not enough that they were simply there for a certain amount of time. 

Secondy, "it aiso has to be estabiished that this entails basic entirlernents simiIar to 

those deriving fiom nationality of that country. By definition, the latter prerequisite 



must be considered qditatively distinct fiom even long-terni residence in a state" 

(Vedsted-Hansen, in Nicholson, Twomey 1999: 277). 

ArtÏcle 33, the principle of nomefouiement, prohibits r e m  of a refugee to a 

situation of persecution. Vedsted-Hansen holds that "the swpe of article 33 has k e n  

settIed by way of general recognition that the nonrefoulement principle applies not 

only in the actual territory of states, but aiso at their borders, as well as beyond their 

borders" (Vedsted-Hansen, in Nicholson, Twomey 1999: 278). Vedsted-Hansen 

M e r  points out that simply respecting the nonrefoulernent principle in regards to 

safe third countries is not enough; protection must be "of a qudity, and at a fevel, in 

conformity with the protection scheme laid down in the Conventiony' 

(Vedsted-Hansen, in Nichokon, Tworney 1999: 279). For example, a claimant sent 

back to the US from Canada may not be at risk of refoulement, but might be lefi in 

detention for an undetennined mount of time. The Convention is intendeci to 

address, in the broad sense, this situation, by obligating Canada to consider the 

quality of protection. 

These two articles, 1E and 33, give relatively little to go on. Restricting a 

refugee's right to move fiom one country where he or she has settled, to another and 

c l a h  refugee status, as defined in Article lE, or restricting a stateys ability to send a 

rzfugee clairnant away, does not tell us whether a refugee has a right to choice of 

asylum or not. They do, however, indicate a focus on refugee protection mther than 

asylum refusal. Legally speakmg, the question of a refùgee's right to choice of 

asylum country has not been settled The result is a legal debate which is 

characterized by sometimes extreme variations of opinion- 

Goran Melander represents one side of the debate: 'Tt is considered that an 

asyIurn seeker should ask for asylum in the state he first enters afler his flight fkom a 

country in which he has a well-founded fear ofpersecution. He has no right to choose 

his country of aqdum. The movement of refùgees should be controlled - with the 



self-evident exception of appIicants coming directiy fiom a country of persecution7' 

wedsted-Hansen, in Nichofson & Twomey 2999: 285). MeIander feels that, without 

this restriction on a refugee's right to choose, thzre wodd be a loss of coutrol over 

the movements of people. 

This is echoed by Helene Lambert: 

"A refuge is expected to seek asylum in the first country he arrives [iM 
after fleeing, provided that country is safe fkom persecution and fiom 
refoulernenr. A refûgee who, before arriving in the target c o u f l t ~ ~ ~  has 
stayed in a 'first country of asylm' or 'safe third co~nsry' may be 
returned, as a d e ,  to that country. This principle is appiïed by almost a11 
countries which have acceded to the 195 1 Convention ,. . As a matter of 
prïnciple, a refugee cannot choose his country of asylum. Accordingly, a 
refugee who could have sought and be granted asylum in another country 
shouid be returned to that country. The prïncipIe is to be decided by the 
state in which the refugee arrives" (Vedsted-Haasen, in Nicholson & 
Twomey 1999: 286). 

Lambert interprets the Convention as providing a right to choose, but giving that 

right not to the refûgee but to the cormtry of asylum. 

This opinion is contradicted by Vedsted-Hansen: "There is neither a strict 'direct 

flight' requirement, nor any legally protected right of individual choice. Yet the 

totatity of international Iaw pertinent to the issue, including especially human rights 

standards and refugee protection principles, results in a relatively Iimited scope of 

action for States intending to restrict refugees' choice. Against this background, 

recent deveIopments in European ' safe third country' policies are noteworthy and, 

indeeà, debatabie" (Vedsted-Hansen, in Nicholson & Twomey 2999: 287). 

While Vedsted-Hansen rnay seem to 'sit on the fmce' on this issue, James 

Hathaway strictiy condemns a q  restrictions on refiigees' choice: There is no 

requirement in the Convention that a refugee seek protection in the country nearest 

her home, or even in the first state to which she flees. Nor is it requisite that a 

claimant travel directly fiom her country of first asylum to the state in which she 



intends to seek durable protection. The universai scope of pst-Protocol refugee Iaw 

allows most refûgees to choose for themselves the country in which they will c l a h  

refûgce status" (ibid: 285). 

In 1995, Robert Barsky conductecl a s t u d y  of Soviet Union rehigee claimants in 

Canada, asking them why they decided to corne to Canada instead ofthe US. He 

offers some valuable insights into this question of refugee choice, reminding us that 

just because someone is a refugee does not mean al1 other concerns fa11 by the 

wayside. Being able to choose a country of asylum is important for refugees and is 

more compfex than simply finding some pIace where there is fieedom fiom war or 

persecution. 

The reasws the Russian refugees gave for cornhg to Canada varied d d e r a b l y ,  

and were most certainly rtffected by Soviet propaganda about the US. Reasons almost 

ahays came in combination with others: presence of &ends or family, elements of 

chance and opportunity (in reference to deserting sailors), perceived or known 

characteristics of Canadian society, strong resemblances between Russia and Canada, 

airport and immigration restrictions, etc. According to Barse (1995: 130), two of the 

fourteen interviewees "seemed to conikm what many anti-refiigee groups daim; 

many inte~ewees came to Canada because they did not think they would be 

accepted in other cormtnes. That this should be proof of their illegitirnacy is perverse; 

why should persons, simply on account of their having k e n  persecuted, be expecîed 

to act in a marner that nins counter to their own interests?" 

A refugee who is resettling in a new country is seeking to build a new life. It is 

more than reasonable to expect that the quality of that life, and the value he or she 

can bring to that third country, depends heavily on choosing where that new Iife will 

be built. By acbowIedging that refbgees should have a right to choose where they 

resettle, Canada is accepting that we have a responsibility to not pass off refbgees to 

&hm cormtries through safe third country provisions. 



NORTE/SOZTTH REIATiONS AND REFUGEES 

Refugees present a focal point for those who study internationai development, or 

relations between the economicdly richer mtim of the world and the economically 

poorer nations of the worlb The scope of this study is immense, and cannot be fairIy 

addresseci here. However, some academics who have m e n  on this subject have 

made insightfbl comments about how the global imbalance of wealth and power haç 

contributed to the creation of refugee producing crises, and why this draws the 

non-refugees producing nations into the circles of both causation and solution. 

Ogenga Otunny a professor at DePad University, holds that the phrase 

'economic refügee' is simply an excuse for denying assistance or entrance into the 

West. He befieves that in the mlnds of Westerners, the terni 'economic refugee' is 

equated tvith 'economic migrant', who is a person looking to improve their economic 

weII-being, and not in ne& of refugee protection. 

In a 1999 York University presentation, he asked how an 'economic' refugee is 

created? Political decisions, he believes, lead to the situation of poverty. This 

principle applies also to the use of the term 'environmental' refiigee. When a flood 

occurs in North America, the dispiaced peopIe are not refirgees because the state can 

support them. When a flood occurs in Afiica, the displaced become refugees because 

d a  lack of political support (Oturmu June 7,1999). 

The conclusion, therefore, that one dracvs fiom this is that the n;trrow definition 

of ref'gee accepted by states, the Convention definition, and even ttie additions to 

this definition that some states employ (for example, Canada's Women at Risk 

program, or humanitarian class) are too narrow and oniy offer refugee-receiving 

states an excuse not to help, Otunnu believes. However, the implications of accepting 

this irnphed broadening of the refugee definition are tremendous. The broadened 

definition may not be a positive move as it may delegitirnize the daims of political 

refugees. 



The politicai reasons compelling northem nations to be concemed about refugees 

tkom southem countries become evident when we consider the root causes of the 

hcreased refugee flow f50m South to North in recent history. These root causes have 

k e n  identified as follows: economic imbdances and poverty in the South, which 

causes political instability and rec-ession; war and political strife; and improvements 

in communication and transportation (Zolberg 1989: 259). 

Where does the North fit into this situation? The comection between what 

happens in the South and what happens in the North is sometimes obvious, and other 

fimes not. However, whether the comection is apparent or not, whether refùgees 

were produced ficm the situation or not, the North holds a moral obligation to assist 

the South. This 

"moral obligation of the North to share the global asylum burden rests on 
its enormous resource capabilities relative to those of the South and on the 
transnational dynamics of sociai conflict in the contemporary world, 
which at least to some degree makes the North coresponsible for the 
upheavds in the South. A liberal asylum policy, rnoreover, is derived from 
the commonly accepted belief that if nations institutionalize an 
inciifference to conflict and suffering ekewhere, the social fiber of their 
own societies will suffer. Finaily, it seems self-evident that if liberal 
societies uphold as a moral imperative the nght to escape violence, they 
must provide more than token asylum to victims of violence. In this sense, 
the right to asyIum acquires the nature of a basic human right, as Amnesty 
International maintaius" (Zolberg 1989: 279). 

The foundation on which liberaiism is built is choice. In order to be ffee, one 

must be fiee to choose one's own life course. We are al1 equal according to the 

oppominity to which we are entitled This leads to the question, as posed by Rabbi 

W.G. Plaut, "do such people not have a right tu M e r  their lives? And d o  are those 

who wiIl deny them that chance? Here, too, richer countries set a poor example. They 

are hesitant to share, while those who have Iittle are more generous. It is precisely in 

the matter of refbgee accommodation that this moral contradiction becomes most 

visible" plaut 1995: 55). 



The first, and arguably most essentiai, right which is transgressed for refbgees is 

the nght to remain in safety at home. At tirnes, the right has been used to negate the 

need for a refitgee's flight: 'you should have stayed at home; d e r  dl, you have a 

ri@ to rsmrtin', or 'if your nght to rem& was not violated, you are not a refugee-' 

However, while protecting one's nght to remain c m  be used as a positive-sounding 

way of denying refugee status, the concept of a right to remain is at the heaxt of a 

permanent solution to refugee flows: "the objective of a preventive strategy would be 

to 'widen the choice for the potential refugee, including that of not leaving' his or her 

country in the first place" (Zolberg 1989: 259 j. 

Sadako Ogata, the High Comrnissioner for Refugees, stresses this point: 

'The prevention of refugee flows and of intemal displacement requires 
protecting the right of people to rernain in d e t y  in their homes. ... I loiow 
that the international protection the UNHCR, in cooperation with 
countries of asylum, can offer to refugees is not an adequate substitute for 
the protection that they should have received fiom their own governments 
in their own countries. This generosity of asylum countries cannot fully 
replace the Ioss of a homeIand or relieve the pain of e d e .  ... 1 urge you to 
consider human rights situations fiom the standpoint of the right to remain 
because 1 am convinced that there will be no end to the plight of refugees 
unhl the international community has found ways to ded eEectively with 
the root cause of forced displacement" (Ogata, in PIaut 1989: 89-90). 

This political logic, which holds that the solution to refugee Bows is to address the 

p b l e m s  of developmen? and forced displacement, puts the yoke of responsibikty on 

the sholders of nations such as Canada. In order tu work towmds a more equitable 

economic and political world, Canada must react opedy and positively to the plight 

of refugees. 

NATURAI-, LAW: SEC- AND RELIGIOUS 

The roots of natural Iaw are both secular and religious. The secdar roots of 

naturd law, which to&y are referred to as human rïghts, can be traced back to the 



nahiral Iaw theories of the Greeks and the influence of the Renaissance. The religious 

roots were predominantîy planted by St. Thomas Aquinas (Plaut 1995: 22). 

The concept of humm rights has been deriw-ed fiorn naturd lm, which c m  be 

defined as ''an order or disposition which human reason can discover and according 

to which the human will must act in order to attune itself to the necessary ends of the 

human being" (Maritai, in Plaut 1995: 23). These rights have been "inscnied in the 

very nature of the human personality. As man's moral conscience has developed, so 

also has the knowledge of natural lad'  (Plaut 1995: 23)- 

Based on this law, and on the rights that evoive fkom it, we can see that a 

refhgee's security is dependent on the upholding of hisher rights. These rights, as 

Henry Shue has described, fdl into two categories: basic (rights to physical safeS.), 

and nonbasic (rights to a degree of economic security}. Weighing the rights of 

refugees agauist the rights of naticmals is a problem that many human rights thmrists 

wrestle with. Shue says that refoulement may deny a refugee's basic rights, while 

non-acceptance may be justified to protect nationals' basic rights. The preservation of 

rights should be prioritized according to Shue; "applied to refugees, refoulement 

wouid be seen as disregard by a nation of basic rights, whle nonacceptance of 

refugees would affect their nonbasic rights. But, the latter act rnay be justified as an 

exercise of the nation's own basic right" (Shue, in Plaut 1995: 24-25). 

While Shue is correct to point out this difference between one group's rights and 

another's, he fails to see that non-acceptance c m  result in refoulement, and unless we 

can be certain that it will not (and this is hard to do, since readmission agreements do 

not obligate the receiving state to hear the asylum request) we cannot assume the 

rights of nationals tnunp the rights of refugees. Furthemore, assuming that refhgees 

as a group pose a threat to nationals' basic Rghts is ludicrous; a segment of refugees 

certainly do, but this is not an argument for painting the whole refugee population 

with the same brush, 



Another conclusion that has been drawn on the responsibility for reftgee 

protection, based on human rights, is expressed by Garrett Hardin in his article Lfe 

Boat Etizrcs: The Case Agui7z~l Helping the Puor- Hardin asks if there is ody so much 

sprtce in the life boat of the rich corntries, should we kt more people in, since this 

may sink the boat causing everyone ta suffer? If we are to chmse a few, how? Hardin 

holds that "if rich c o d e s  are to preserve some modicum of their ability to assist 

others, they mm& restrict the influx of those who might weaken the country. Richer 

corntries should teach the poorer how to use their industrial and mîural resources 

creativety, so that they coufd achieve true independence. We have to be harsh, says 

Hardin, in order to preserve ourselves" (Hardin, in Plaut 1995: 25). 

This argument is often put forward by anti-r&gee groups. Udortuuately, some 

Canadians find this argument appealing, since it purports to put the needs of 

Canadians before the ne& of others and makes no comment on the relativity of 

these needs. Furthermore, it look only at the short term affect of accepting refùgees 

into Canada: while it is debatable, many studies have shown how refitgees and 

immigrants generally enhance the economy of Canada, Lastly, this argument relies on 

the fl oodgate mentality; a belief that there are masses of poor, desperate people 

hammering at Canada's door. As refigee claimant numbers indicate, this is far fiom 

true (see Statistical Amex). 

Theories of responsibility based on human ~ g h t s  have, sometimes, evolved into 

arguments for refusing help to refugees. However, it is more common to see human 

rights used to uphold the daims of refugees- Hurnan rights groups, such as Amnesty 

International, have been very interested in the plight of refùgees, since the disregard 

of rights is witnessed dramatically in the many crises that produce refugees. 

Furthermore, when Western nations deny eniq into their territory to refugees, the risk 

of further human rights violations increases. 



The religious perspective on helping the other goes beyond an understanding of 

natural law, as defined by Maritain. However, each of the world's major monotheistic 

religions give reasons for helping strangen, and these r ea sm &en rely on a smse of 

what is natural to humans and the* relationship with their god. Why is it important to 

wnsider a religious perspective? Westem ideas of helping the 'other' rarely, in this 

age, rely on religious motivations. M l  the same, that OUT reasoning behind 

humanitarian work in general is largely based on religious ethics is undeniable. The 

religious traditions of the West, where monotheistic anà, more recently, polytheistic 

religions mix, have influenced and continue to influence politics greatly. Let us 

examine the positions of several faiths on helping the stranger. 

Judaism 

The Hebrew Bible commands the Israelite people: "Do not oppress the stranger, 

for you know the feeling of the stranger, havlng yourselves been mangers in the land 

of Egypt" (Exodus 23 : 9). This command appeals to the memory of the Hebrew 

people, to remember when they too were like those who now request their help. They 

are also commanded to see themselves in the stranger, and are "reminded that the ger 

(stranger) shares with them a common humanity and that this humanity fin& its mot 

in a Divinity that cares for ail its children. This conception is pragmatica1iy 

summarized by the zighîh cerrtury B.C.E. prophet Amos who has God say to the 

Israelites: "Are you not like the Ethiopirtns before Mc? - meaning, 1, God, value b t h  

of you equally in your wmmon humanity and see no diEerence between you" (Plaut 

1995: 17- 18)- 

The Bible contains endless references to why one should help the stranger, 

including Psaim 9: 10-1 1, 'The Lord is a stronghold for the oppresse& a stronghold in 

times of distress. They trust in you who chen'sh your name, for you forsake not those 

who seek you, O Lord", and Psalm 46: 1, "God is Our refùge and our strength, an 

wer-present help in distress." God is on the side of the weak, and the Israelite people 



are entreated to be on G d ' s  side too, and to help the oppressed God heIped the 

Israelite people when they were in need, and Goci views dl equaily. 

Christianity 

Christian reasons for helping the manger are dso  impired by the Bible, but 

include reasons h m  the teachings of Jesus Christ. These teachings cm be 

summarized in the command to %est others the way you wodd have them treat yod' 

(Matthew 7: 12). One's own salvation depends on how one acts in this iife, and "the 

measure with which you measure will be used to measure you7' (Matthew 7:l). 

Chridans aiso are taught to see Jesus in each person, for it is how we treat each other 

that shows how we wodd treat Jesus: T o r  I was hungry and you gave me food, 1 was 

thirsty and you gave me d r i k  I was a stranger and you wekorned me, naked and you 

elothed me. 1 wrts il1 and you comforted me, in prison and you came to visit me. ... 

Lord, when did we see you hungry and f d  you or see you ùursty and give you dnnk? 

... 1 assure you, as ofien as you did it for one of my Ieast brothers, you did it for me" 

(Matthew 26: 35-40). 

In this way, Christians are called to live out their faith, not keep it locked inside. 

Mary JO Leddy explains this as follows: "we can no Ionger treat one another as 

objects ofconcern, as 'clients', as 'causes', as 'cases'. To allow for the possibility of 

fnmdship is to become liberated fiom the qqxessive cultural csrtegories that prevmt 

us from being surprised by joy" (Leddy, in Plaut 1995: 20). 

Islam 

The Quran also contains many references to the stranger and appeds to the 

Muslim's missionary impulse: 'cand if any one of the idolaters seeks your protection, 

then protect him so that he may hear the word of God and afierward take him to his 

p[ace of safety" (96) .  The needs of humanity in generaI are of concem to the IsIamic 

believer, since c'whoever saves a life it is as though he has saved the h e s  of ail 

human h d "  (5:32). One's own salvation is also of concern to the one who is helping 



the stranger, as the Quran cornmands us to "give what is due to lcindred, the needy 

and the wayfarer. That is best for those who seek the couutenance of Allah, and it is 

they who will prosper" (30~38). 

Muslhs  share in the concept of a common humanity which Jews and Chnstinns 

believe in. Because we are al1 part of this human body, we must be concemed about 

the welfare of other parts. This is expressed in this poem by a ninth-Islamic-century 

Persian p e t :  

"Human kings are like limbs embodied in one 
entity. 

Ln essence they are created h m  the same 
ingredient. 

Perchance mishap str ies one limb; 
Others will be afTected simultaneously. 

You who absolve yourseK fiom the sunering of others 
Are not worth of being called a human being" 

(Sheikh MasIahuddin Sa'dï, in Mayotte 1992: 19 1). 

These three monotheistic faiths have, as we can see, several common themes on 

w-hy one shodd help a stranger: the act of helping is as important as the benefÏts that 

corne fiom the helping, since both the helper and the helped are bound into 

reletionship. Ml three religions demand the helper to Look at the person they are 

helping, to see themselves in the needy, to enable one to enter into a relationshîp, or 

to speak the Word of God to the needy. 

None of this is possible without seeing the person; none of thiç could be done 

udess one can exchange what can oniy be exchanged through the eyes. Each faith 

commancis its followers to see the complete person in a refugee, rather than seeing 

only the la& of a home. 

Why have these religious reasons for helping refugees not been aven much 

attention of late? The reasons for the gradüal secularization of Western nations are 

beyond the scope of this thesis. It is worth noting, however, that as religious 

arguments for helping refugees have diminished in prominence, secular explmations 



for heiping refugees have increased. As we have seen, these secuiar reasons can be 

distorted into reasons not to help people, based on ideas that the human rights of 

Westerners are more valuable than &ers, and more threatened than &ers. 

The religious reasons for helping refugees are not very prominent in modern 

Western culture. Simultaneous with this dedine in the attractiveness of religious 

reasoning has k e n  a decline in the opportunitty to meet the strnger in Western 

culture. Plaut says people in Western society are prevented fiom "meeting each 

other" and instead tend to make themselves into strangers to one another, each 

"'wearing a defensive amour that protects them fiom the other" (Plaut 1995: 3 1). 

This is a very dramatic statement, which could be contradicted by the many examples 

of modern &y community-building. However, where it relates to our reception of the 

stranger generally, Phut is indeed correct. 

SEEING THE FACE 

We ail know how much easier it is to deny something to another person if we do 

not see them. We al1 know that, when we see a picture of a person, or see someone 

face tu face, it is harder to deny them something that they obviously need. We al1 

know how hard it can be to Look in the eye a person who is asking you for money as 

you walk down the Street. If you do not plan to give them money, it is easier to simply 

ignore them, to not look at them. 

If you do plan to give them money, you make eye contact, as you approaîh them, 

perhaps smile or shmg your shoulders in a way that says 'hey, no problem.' You look 

at them, and it is easy. Making eye contact becomes easier if we are going to act 

benevolently towards them. Looking at someone becomes hard when we know we are 

not going to give them anythmg. This difficulty comes partly, perhaps, from guilt, but 

aiso because we are afraid that a glance may signai something that is not 

forthcoming. Perhaps this person may get angry when we do not give them anything. 



Furthemore, we know that the more ofien this whole scemrio presents itself to us, 

the easier it becomes to ignore the person, to not look at them. 

E believe that this everyday scenario teaches us a great ded  about refûgee 

protection and interdiction. The event of looking at an individuai in the face changes 

the relationship betweer, 'me' and the 'other' imrnediately- It makes me wherable, if 

not to the extent that the other may already be vuinerable. 

Judy Mayotte (1992) has commented on this phenomenon, as has Mary JO Leddy 

(1999). Emmanuel Levinas (1985) commented extensively on the phenomenology of 

the face. It is worth examining what these three authors have concluded on this topic. 

To speak of the phenomenology of the face may appear to sound deeply metaphysical 

and perhaps inappropriate to a discussion of Canadian interdiction- Yet, I believe tbat 

th is  simple event is at the core of refuge interdiction, since it is easier to deny a 

person if one does not have to look at that person. It is easier to refuse refugees entry 

into Canada when they are not in fiont of us, when they are overseas, at a distant 

airport, at a far off seaport, when they are still nameless, faceless and uncounted. 

Judy Mayotte, who published an account of her expenences of living and working 

in a variety of refugee camps in Pakistan, Thailand and Sudan, refiects on this idea of 

seeing a face: 

"As 1 waiked among these peopIe - tbe refugees and intemally displaced - 
they took me into their homes and s h e d  with me their hopes and dreams 
and aspirations for a safe and dignified r e m  to their homekmds. They do 
have hopes and dreams. They shared with me their meager food, their 
inarriage and buriai ceremonies, their iaughter and tears. 1 witnessed 
countless acts of human kindness and generosity, and 1 encouutered the 
consequences of their anger taken out on someone close to them. Once I 
was with them, I could no longer think in terms of masses and sheer 
numbers, nor codd 1 distance myself from the magnitude of their 
suffering. What has happened to the world thatpeopie have become 
disposable" (Mayotîe 1992: 9)7 



Z t  is easy to forget, when faced with large numbers of refugees, that each person 

has a unique story of loss and fear, and a unique story ofjoy and redernption. It takes 

effort and detennination to corne ta pula).-utte's resolution, that each person in these 

camps c m o t  be subsumed intu t h i s  massive population conveniently dealt with by 

labeling them refiigees. 

ln a 1999 York University presentation, Mary JO Leddy discussed the 

fundamental necessity of seeing an individual, rather than simply seeing a person 

lacking refuge. She reminded the audience of how IRB decisions on refugee 

claimants, up to quite recently, were, if negative, not rendered orally at the hearing. 

That is, if a judge made a ruling immediateiy after the conclusion of the hearing 

(which is not a rare occurrence) and detided the c~aimaat was mt a refugee, they 

would adjourn itnd the claimant by mail that they were not iiccepted. If a 

decision was positive, it would be rendered oraily. 

Why did this happen? Perhaps some of this was due to the fact that each negative 

decision must be accompanied with a writîen explanation, while a positive decision 

does not require this. However, if a judge knew immediately that a claimant was to be 

denied, whether they couid give the reasons immediately or not, why not tell the 

person? It takes M e  imagination to see that the anguish of waiting for such a 

decision cm be toment These are weighty decis-ions and perhaps it was just easier to 

not tvatch as a c1aimant received the negative decision. If one does not see the efFects 

of a decision on a claimant, it is easier to deny them. It is easier on the 

decision-maker to not look at the disappointment, or even despair, of a denied 

claimant than it is to relieve the claimant of the agony of not knowing. 

Emmanuel Levinas discusses the changes that occur when one sees the face of the 

other. His comments speak for themselves. 

"1 think that access to the face is straightawy ethical. You turn 
yourself toward the Other as toward an object when you see a nose, eyes, a 



forehead, a chin, and you cm describe them. The best way of 
encomtering the Other is not even to notice the wlor of his eyes! When 
one observes the color of the eyes one is now in social reiationship with 
the Other. The relation with the face cm surely be dominated by 
perception, but what is specifically the face is what cannot be reduced to 
that, 

There is first the very uprightness of the face, its upright exposure, 
without defense. The s h  ofthe face is that which stays most naked, most 
dedtute. It is the most destitute aiso; there is an essentiai poverty in the 
face; the proof of this is that one tries to mask this poverty by putting on 
poses, by talcing on a countenance. The face is exposed, menaced, as if 
inviting us  to an act of violence. As the same time, the face is what forbids 
us to kill. .. . 

Ordinarily one is a 'character': a professor at the Sorbo~e,  a 
Supreme Court justice, son of so-and-so, everything that is in one's 
passport, the manner of dressing, of presenting oneself. And al1 
signification in the usud sense of the term is reiative to such a context: the 
meaning of something is in its relation to another thing. Here, to the 
contrary, the face is rneaning al1 by itself: You are you. In this sense one 
can Say that the face is not 'seen'. It is what cannot become a content, 
which your thought would embrace; it is uncontainable, it Leads you 
beyond. ... The face is what one cannot kill, or at least it is that whose 
rneaning consists in saying 'thou shalt not kilI.' ... The first word of the 
face is the 'thou shah not kill'. It is an order. There is a commandment in 
the appearance of the face, as if a master spoke to me. ... 

You have spoken of the passion of hate. 1 feared a much graver 
objection: How is it that one can punish and repress? How is it that there is 
justice? 1 answer that it is the fact of the multiplicity of men and the 
presence of someone else next to the Other, which condition the Iaws and 
establish justice. If1 am alone with the Other, 1 owe him everythuig; but 
there is someone else. Do I know what my neighbor is in relation to 
someone else? Do 1 know if sorneone else has an understanding with him 
or his victim'? Who is my neighbor'? It is consequently necessary to weigh, 
to think, to judge, in comparing the incomparable. The interpersonal 
re1ation I estabIish witfi the Other, 1 must aIso establish with other men; 
there is thus a necessity to moderate this privilege of the Other; fiom 
wfience cornes justice. Justice, exercised through institutions, which are 
inevitable, must always be held in check by the initial interpersonal 
relation" (Levinas 1985: 85-90). 

The question still remains: how? How is each person to see the hurnanity in the 

face of the 'other', thereby discovering that they too see 'otherness' in me? How am I 

to go beyond this division between refbgee and citizen, homeless and sheltered, to 



understand the injustice of refiigee interdiction'! The concluding chapter s h d  put 

forth sorne suggestions that, on a practical levei, may effect change. However, the 

conc~uding point of this chapter is that, pcticaUy-, structural c h g e  is oniy 

necessq and ~vorthtvhile in so far as it will change the perception of the 'other', the 

refiigee, in the mi& of citizens of refugee receiving nations. 



CONCLUSION 

In 1998, CIC released its report Not Just which was the culmination of 

several years of public hearings, debate, research and analysis of the Canadim 

refugee protection regime. This report kludes many recommendations for action, al1 

intended to improve the protection regime. Many of the issues discussed in this thesis 

are also discussed in this report, and it is usefùl to examine these recommendations, 

for not ody do they provide a hmework to my argument, but they also allow us, the 

concemed Canadian population, to move forward fiom this academic examination 

into the realm of practical change. 

Furthemore, the CCR has provided an exhaustive iist of recommendations in its 

Report on Overseas Protection These too are usefül when considering practical 

alternatives to the present scenario. 1 shall also add some of my own 

recommendations. 

Not Just Numbers: reasons to be optimistic 

The changes recommended in Not Just Numbers are immense. The report begins 

at the most basic level, and recommends a new system of protection. There are many 

elements of this new system, but I shall highlight the main thnist, and detail some of 

the specific elements particularly relevant to my argument. The report is fiamed in 

the budget-conscious language of present-day Canadian legislation, recommending 

that money be focused on addressing the root causes of refugee flows, rather than on 

processing the daims of people caught in the aftermath of conflicts. Mer all, it is 

poïnted out that Western nations spend billions each year processing the refugee 

daims of amvals, and only 1.2 billion USD on the remaining 80% of the refugee 

population who lives in the South. 

With this fiarnework in minci, Recornmendation No. 2 reads: 

"Separate protection and immigration legislation shodd be created to 



emphasize the different goals ofCanada's humanitarian cornmitment and 
its immigration program. The Immigration and Citizenship Act would 
apply to the selection and integration of immigrants and the admission of 
visitors, students, and tempraq workers. The Protection Act would focus 
only on those seeking protection" 

This recommendation is the M t  of many subrnissions made to the review 

committee, descniing the need to educate Canadians about the difference between 

refugees and immigrants. During the course of this thesis, 1 have shown how this 

confusion betweea those who want to come to Canada and those who need to come 

to Canada cm leave m a q  refugees in danger. This confusion results in the 

application of immigration criteria for refugees, the interdicting of refugees with false 

documents, and a Canadian public opinion that believes newcomers in general are 

suspicious and more likely ttian not to be illegitimate, 

The suggested method through which to achieve this separation between refugee 

and immigrant is the new Protection Model. This model contains many elements, 

some pertaining to overseas protection and some to dand  protection. However, the 

main thnist of this new model is to harmonize the two systems of decision-making, 

thereby making them consistent There would be one system of decision-making, 

facilitated by Protection Officers who would work both overseas and in Canada. They 

would offer professional, cost-effective and consistent decision-making. The 

ovemding key to this new model is to protect those most in need and to do this at 

Iocations as close to home as possible. 

How would this new system work? Many elements of this system would be 

handled from Canada by a Protection Agency: a research centre for case-relevant 

information, training for Protection Officers, education for the public, appeals for 

cases in Canada, etc. This new model would, overseas, replace the visa officer who 

currently rnakes decisions on refugee daims. Furthemore, it would allow for 

agreements between CIC, NGOs, and the UNHCR to work together on 



decision-making. It is assumed, therefore, that CIC wouid accept the 

recommendations of these other reputable organkations. 

The separation between refugee and immigrant would be accomplished through 

Recomrnendation No. 88: "The Protection agency should give priority to the most 

Milnerable and those most in need. There should be no requirement that applicants be 

likely to establish themselves successfully in Canada" Interdiction is dealt a blow 

through this recomrnendation; once a person is considered a refugee, he or she cannot 

subsequently be denied protection because they fail the establishment test. As 

discussed in this thesis, the practical and theoretical pitf'ls of the present scenario, 

where refugees are denied entry into Canada because they do not pass immigrant 

qualifications, are an afiont to common sense. This report by CIC achowledges 

this, and recornmends long overdue changes. 

Recommendation No. 89 reads: "The Protection Act should provide conditions to 

encourage claims for protection to be made at the earliest possible opportunity, which 

means in the following order: overseas, at the port of entry, inland." It makes sense to 

move the refugee determination process to where the refügees are; this avoids the 

often traumatic experience of an inland application and denial and removal, which is 

not ody disheartening for refugees but costly for Canada. 

The issue of delays in decisions is an important theme in the report. It is 

mentioned several times that the longer a decision takes, the Iess relevant it becomes. 

Decisions must be made within six weeks of the filing of a daim; this applies to 

overseas and inland decisions. Counsel will not be provided for refugees overseas, 

although they c m  acquire such at their own expense. There will be no appeal for 

decisions rendered overseas, since overseas protection is a voluntary venture while 

inland appeals are obligations under the 195 1 Geneva Convention. 



Not Just Nnmbers: reasons to be skeptical 

Several issues &se out of this report, which are causes for conceni. These are: 

the lack of access to counseI and the denial of an appeal for overseas claimants, the 

retainment of Immigration Control Officers, and issues relevant to the discussions 

contained in previous Chapters. 

Access to counsel, while allowed in the report's recommendations, is very likely 

impossible for refugees who make a claim overseas. How feasible would it be for a 

refugee in a camp to fïnd and pay a lawyer? Perhaps a better way to achieve faùness 

at interviews would be to provide counsel. After alI, this is guaranteed for inland 

applicants, who, if denied counsel through provincial legal aid schemes, would have 

it available through a federal scheme. This creates a double standard where, once 

again, refùgees are better off sirnply coming to Canada and claùning here, since their 

changes of getîing accepted are increased when one has access to counsel. 

Denial of an appeal of a decision based on the merits of the case would aIso 

create a double standard between overseas claimants and iniand claimants. The 

reasoning behind this recornmendation is sound; it is tnie that the 195 1 Convention 

does not speak to a nation's overseas refugee protection regime at au 

(nonrefoulement excepted). However, theoreticaily this causes problems and again 

increases the odds of an inland application being accepted. 

niere is little mention of Immigration Control Officers in the overseas portion of 

the report, but it is clear h t  their activities will continue. This is serious cause for 

concem, given the discussion of document validity and claim validity discussed in 

Chapter Four. The concerns expressed there are not addressed; in fact, they only 

become more relevant as we consider a new mode1 where the majority of decisions 

will be made near the country of origin and the Protection Officer will, hopefully, be 

aware of the difficulties of attaining documentation. 



The report frequently reminds the reader that the obligations Canada has under 

international conventions are king  met by Canadian inland refùgee protection, and 

exceeded by overseas protection. However, this has k e n  called into serious doubt by 

the argument in Chapter One. One of our legal intemational obligations is to respect 

the principle of nonrefoulement; how can we do this while signing safe third country 

agreements and denying refiigees access to a process of determination? Under the 

heading ' Safe Third Country Provisions', the report states 

''In our view, it would be naive to believe that Canada can continue to 
M l 1  its international obligations appropriately without adopting a safe 
third country concept The likelihood that other c o d e s  will drop the use 
of such sieves is minimal. Canada could become the repository for those 
asylum seekers fnistrated by safe third country bars in c o d e s  much 
closer to the source of the migration flow." 

For reasons discussed in Chapter One and Two, we know that the practice of safe 

third country agreements will not address the need for refùgee-receiving nations to 

take responsibility for refugee claims, nor will they guard against the danger of 

ultimate refoulement which a refugee faces in Europe and will face in North America 

if the Canada-US Memorandurn of Agreement is signed. 

The idea of rnoving the refigee determination process to where the refugees are 

(Recommendation No. 89) is a major breakthrough. This could address many 

problems discussed in C hapter Three surrounding visa operations and carrier 

sanctions. For example, the detennination of statu would be done by an officer 

specifically trained in refùgee issues and country conditions rather than by a visa 

oficer who knows little about what claimants are living with, and this officer would 

have the support of a documentation centre designed for this purpose; the criteria 

upon which these decisions are made would no longer include 'establishment' 

criteria; and the waiting time for a decision would be decreased dramatically. The 

issues of placement of visa offices would still remain, but might be remedied 



somewhat by the reco~mendation that Protection Officers live as close as possible to 

refugees. As to the issue of office personnel, this wodd depend entireiy on the hiring 

process and training That said, there are theoretical problems with the idea of 

moving the refugee determination process to where the refugees are. 

The most serious concem which must be raise in response to this report is the 

issue discussed in Chapter Five. Will movùig the refugee determination process 

overseas M e r  remove the refugee fiom the eyes of Canadians, thereby only 

encouraging the distinction between the 'other' and ourselves? Of course, there will 

still be refugees arriving at the borders of Canada, and so this issue will not diminish 

in salience. However, will încreased efforts overseas only M e r  stigmatize refugees 

who amive uidependently at our border, since they may be perceived as having 

ignored our efforts to help them and 'jumped the queue'? 

Overall, Not Just Numbers is a report well worth the attention of the Canadian 

population and Canadian immigration policy developers, not only to emphasize the 

salience of this issue, but also to advance in the development of solutions to the 

refügee issues. This report, like any government document, nsks the fate of doorstops 

and paperweights, but it is encouraging to see that effort and resources are being used 

to address the pressing need for an improved refugee regime (al1 citations f?om CIC 

1998: Not Just Nurnbers). 

Canadian Council for Refugees' Recommendations 

The recommendations put forth by the CCR in their report on overseas protection 

are many. It would be impossible to list them al1 here. The following is a shorter list 

of the most pertinent ones: 

Refugees Abroad 
1. The Govemment of Canada should honour UNHCR requests for 
resettlement. 



3. The Government of Canada should not accept a UNHCR 
detennination that a refugee is not in need of resettlement, but 
rather make its own detemination. 
20. Refugees seeking resettlement should not have to meet the 
requirernents of the Act and Regulations, other than the 
requirernents of not having committed a serious crime and not 
being a danger to the security of the country. 
2 1. The Government of Canada should give priority to refügees in 
need of resettlement but should not bar admission of refugees 
seeking resettlement and not in need of resettlement (This means 
that accepted refugees ('refugees in need of resettiement') should 
not be barred because they have oot passed establishment critena) 
22. The Governent of Canada should collect and publish 
statistics about the visa office refiigee application process. 

Refugee Determination Abroad 
4. An international refugee mechanism should be established 
staffed by independent experts, offering access to individual 
claimants once local remedies have been exhausted 
6. Domestic third country processing as a general solution would 
be acceptable only if it meets certain standards. They are: universal 
access, right to counsel, an oral hearing, a non-advenarial 
procedure, provision of a qualified interpreter, an opportunity to 
respond, an independent decision-maker, a speciaiized 
decision-maker, a decision-maker fkee fiom incompatible duties, 
the benefit of the doubt, an appropriate standard of proof (a 
reasonable possibility or good grounds for thinking that a penon 
will be persecuted is an appropriate standard), an individualized 
decision, systernatic impartialifl, a right to reasons, a right to 
appeal, and a right to appeal before removal. 
7. Unless and until Canada gets a system abroad as quick and as 
fair as determinations in Canada, any claimant otherwise 
admissîble should be allowed entry to Canada for the purpose of 
refugee determination. 
13. The refbgee definition should not be interpreted in so narrow a 
fashion that meeting the definition becomes virtual ly impossible. 
The purpose of the Refbgee Convention is to permit the admission 
of refugees, not to prevent it. Visa officers should provide an 
assessrnent in compliance with the spirit of the Convention. 
16. In reaching the refugee decision, extraneous considerations 
such as likelihood of successfid establishment should not be taken 
into account. 
23. Visa officers should have a level of training comparable to 
Convention Refugee Determination Division Members of the 
Immigration and Refugee B o a d  Each daim should be resourced 
by relevant Somat ion  fiom the Board's Documentation Center. 



Visa officers should have the power to make requests of the 
Documentation Centre. 

Carrier Sanctions 
1. The power to impose carrier sanctions for undocumented 
arrivais deten the arriva1 of genuioe refugees seeking protection. 
The power to impose carrier sanctions for undocumented arrivals 
should be abolished 
17. Carriers should not, in any circumstances, be held strictly 
Iiable for bringing undocumented passengers to the country of 
destination where reasonable care could not have prevented the 
undocumented arrival, 
28. Camier pe r so~e l  collective agreements should include a right 
to refuse to work where work requires participating in transport or 
denial of transport of undocumented passengers in violation of 
international standards. 

Responsibility to Examine Applications for Asylum 
1. The Government of Canada should not associate itself with the 
interstate agreements that allocate respons~%ility for detennining 
refbgee daims (CCR 1992: 64-68). 

These recommendations address many of the problems raised in this thesis. The 

solutions which they suggest may be somewhat overstated, but tbis is understandable 

considering that, given the fact that only portions of each recomrnendation would 

realistically be implemented, it is better to overstate than to understate. Particularly 

important is the recommendation pretaining to the UNHCR The CCR believes that 

the decision of a UNHCR officia1 on a refugee case must be suficient for CIC. This 

is not an understatement since the UNHCR is the most reputable refugee organization 

and whose decisions the current CIC system at tirnes disregards. 

Also, the removal of immigration criteria for refugee determination would be a 

most vital aspect of a changed refugee protection regime, since this requirement puts 

refugees at a significant disadvaotage. Lastly, the CCR prohibits participation in 'safe 

third country' agreements (under the heading Responsibility to Examine Applications 

for AsyIum) since they are inherently dangerous for refugees. 



So what do we do now? 

Refugees are a reality that wiU not disappear with a new Protection Mode1 or any 

of the changes recomrnended above. The question faces us everyday: what are we to 

do with the increasing numbers of homeless people around the globe? However, my 

own recommendations speak not to the practicality of the above recommendations 

(although this is ver- necessary), but rather to the theoretical question which should 

also face us everyday: how are we to respond to the increasing nuinbers of homeless 

people around the globe? The nuanced difference between this question and the 

above question is vast. 

As noted above, practical changes to our refugee regime are useless (or at least 

will not result in serious and sustained irnprovements) unless the face of the 'other', 

the face of the refugee, is looked at and seen in a pratical and literal way. Interdiction 

is becoming more appealing as Canadians realize it is easier to deny a refugee entry 

than to deal with situations such as the arrival of Chinese migrants in the summer of 

1999, or the August 2000 arriva1 of Russian sailors. Reactions to these isolated events 

seeps into the creation of new refugee policy, and this serves only to further 

stigrnatize those in our global cornmunity who need assistance the most. 

The implication of this researçh for the real world of refügee protection is 

additions to the discussion of the refugee plight, the debate over refugee protection, 

and the education of Canadians on refbgee issues. In order to understand the 

implications of the coniments made by Canadians included at the outset of this thesis, 

one must understand the implications of a closed door policy. A closed door keeps 

out refugees, the 'other, who need our help, and a closed door keeps us, Canadians, in 

and isolated. Isolation, as Minister Axworthy said, is no option Rather, we have other 

options which will not only facilitate the development of international solutions to 

the refugee crisis, but also positively influence Canadian attitudes towards refugees. 



When refugees are perceived as equaf members of our global communify our policies 

and practices will put this into action. 



HOW many refugees are there in the world. and where are they? 

Afnca: 3,270,860 28.5% 
Asia: 4,744,730 41 -3% 
Europe: 2,667,830 23.2% 
Latin Amenca/Cmibean 74,180 0.66% 
North Amenca 659,800 5,7?6 
Oceania 74,310 054% 
Total 1 1,491,710 100% (UNHCR 1999: Statistical 

Overview) 
How many refugees are uccepted into Canada? 

1996: 28,345 
1997: 24,100 
1998: 22,644 
1999: 24,363 (CIC 1998: Facts and Figures) and (CCR 1999: IRB - CRRD) 

In 1999, Canada accepted 0.2 1% of the world refugee population 

HOW many refugees are selected overseas? How many are selected in Canada? 

Selected overseas: 1996: 10,9 19 
1997: 10,370 
1998: 9,522 
1999: 9,777 

Selected in Canada: 1996: 13,842 
1997: 10,624 
1998: IO, 179 
1999: 11,781 

(Slight discrepancies between number of refugees Canada accepts (see above) and 
these numbers is due to fiequently revised nurnbers, numbers h m  different sources, 
and variations in accounting procedures.) (CCR 1999: Immigration to Canada) 

mat portion of the immigrant population are refugees? 

1996: 12% 
1997: 11% 
1998: 13% 
1999: 12% (CIC 1998: Facts and Figures) 



m e r e  do they comefiom? 

1998 Top Ten Source Comtries: Bosnia-Hercegovina, S n  Lanka, Iran, Croatia, 
Afghanistan, Somalia, Iraq, India, Pakistan, Sudan, Algeria, Bangladesh @oes not 
distinguish between applicants and accepted cases, nor between overseas applicant or 
port of entry applicant or inland appiicant) (CIC 1998: Facts and Figures) 

1999 Top Ten Source Corntries @y percent accepted): Afghanistan, Somalia, Sri 
Lanka, Yugoslavia, Iran, Turkey, Algeria, Albania, Congo, Colornbia. (bcludes only 
decisions by RB) (CCR 1999: Immigration to Canada) 

How many refùgees get acceptedfiom specific countries? How do we compare tu 
ofher refigee-receiving nations? 

Canada 
Country A B 

Afghanistan 394 87.8 
Algena 1192 66.5 
Bangladesh 708 29.4 
Bosnia-Her. - 
Colombia 156 36.5 
D-R Congo 1254 54.9 
EI Salvador 444 9.0 
Ethiopia 162 62.3 
Guatemala 419 15.3 
India 396 38.6 
Indonesia - 
Iran 1378 66.4 
Iraq 306 76.5 

206 19.9 
Peru 472 34.1 
Pakistan 1310 42.8 
Russia 701 36.5 
Rwanda 387 92.9 
Sierra Leone ---- 
Somalia 785 70.8 
SriLanka 2921 74.3 
Turkey 215 66.5 
Yugoslavia 369 78.0 

A: Number of decisions made on cases fiom country of origin (includes positives, 
rejections, and closed cases) 
B: Percent of positive decisions (LJNHCR 1998: 1998 Statisticd OveMew) 
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How does Canada cornpare to orher nations' overali rejbgee acceptance mmrbers? 

Belgium 
Denmark 
Finland 
France 
Gerrnany 
I ~ Y  
Netherlands 
Noway 
Spain 
Sweden 
Switzerland 
UK 
AustraLia 
Canada 
us 

(Secretariat of the Inter-Govemmental Consultations on Asylum, Refhgee and 
Migration 
Policies in Europe, North America and Australia 1999: Asylum Statistics) 

How many refugees receive positive decisions by Canada, and other nations? 

Canada 
United States 
France 
United Kingdom 
Spain 
Germany 
Zarnbia 
Zimbabwe 
Angola 
Global average 

43.8% 
20.8% 
17.5% 
29.3% 
15.8% 
9.4% 

80.2% 
52.0% 
62.3% 
26.3% (UNHCR 1999: 1999 Statistical Overview) 

As part of the global refgee resettiement target for the year 2000, whar are the visa 
target akmztion numbers for Canadian visa offices overseas? 

Accra 200 
Cairo 400 
Nairobi 1200 
Pretoria 100 
Damascus 800 
Vienna 1750 
Moscow 50 



Ankara 610 
Kiev 10 
BondBerlin O 
Rome 250 
London 30 
Bangkok 50 
Islamabad 725 
NewDelhi 525 
Guatemala 100 
Mexico 25 
Bogota 450 
Havana 25 
Total 7300 (CIC 2000: 70) 

Statistical numbers which are here were obtained through a process of both 

library and Internet research. However, no where was 1 able to find exact numbers of 

the following for overseas visa posts: application numbers, rejection rates and reasons 

for rejection. For example, how many reiügee applications did the Nairobi office 

receive in 1999, how many people were accepted as Convention refugees seeking 

resettlement, how many people were accepted as members of a designated class 

(Source Country Class, for example), and how many were rejected on medical, 

security, criminal or 'establishment' grounds. 

1 am stiU searching for these numbers. According to CIC, these numbers are not 

collected and so not available. However, Michel Dupuis of the Canadian High 

Commission in Kenya stated that about 5% of rehgees are rejected from his office on 

medical grounds (Oliver 16 February 2000: RI). This leads me to believe that these 

numbers are, if not formally, kept track of. A CIC officer told me to refer to the target 

allocation numbers (see above) which give us an idea of how many refugees muy be 

accepted at each office. However, this does not tell us how many are accepted and 

rejected. Furthemore, allocations are only given for larger offices; smdler offices are 

able to accept refùgees but are not given a specified allocation 



A represeniative fiom the Refügee Division of the Depariment of Foreign AfEkirs 

and International Trade has been very helpfüi; I am hoping to hear fiom her data 

collectors in the near future. However, she is skeptical that these numbers are 

available. LastIy, a representative fiom the Canadian Council for Refugees has been 

searching for these statistics; while I have been diligent in my request, she also has 

not been successful. 
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