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This thesis contains an analpis of the hinaion ancl application of the 

doctrine of fiduciary obligation, iiîustnted by an crramination of obiigations 

Canada owes to Indians regarding resem land transactions. 

Chapters 1 and II describe the origin and development of the 

doctrine and the way in whldi fiduciary obligations are formulated. 

Chapters III and IV describe the Crown/Indian relationship and suggest 

how offlcials mlght estimate Crown obiigations. The thesis concludes that 

the doctrine is legislative and that its hnction is to extend juridical 

protection to othenvise inadequately regdated relationships of social or 

economic importance. Rdes developed to govern the trusteelbeneficiary 

reiationship are adapted and appiied to usefd telationships to prevent 

victimiiiiiition through the use of inberent opportunities for exploitation. 

Acceptance by Indians of representative decision-making is critical to stable 

reconciiiation of Indian and non-Inâian interem. PuRuit of this objective 

infbrms the Cmwn/Indian reiationship and shapes the content of Crown 

obligations. 



SOMMAIRE 

Cette thèse présente une analyse de la fonction et de l'application de la 

doctrine de l'obligation fiduciaire Illustrée par l'examen des obligations du 

Canada envers ses Autochtones en matière d'opérations foncières portant 

sur des terres de réserve. 

Ces Chapitres T et TI décrivent l'origine et le développement de cette 

doctrine et s'intéressent à la formulation des obiigations fiduciaires. Les 

Chapitres III et N décrivent la relation existant entre la Couronne et les 

Autochtones et montrent comment les agents responsables peuvent 

estimer les obligations de la Couronne. La  thèse énonce en conclusion que 

cette doctrine est de nature lkgislative et a pour fonction d'assurer une 

protection juridique j. des relations de portee sociale ou économique qui, 

autrement, seraient mal réglementees. Les règles régissant les rapports 

fiduciaire/bénéficiaire sont adaptées et appliquées à de telles relations afii 

d'kviter toute victhisation dkcoulant d'occasions d'exploitation que ces 

relations pourraient susciter. L'acceptation par les Autochtones d'un 

processus d&isiomel représentatif est essentiel pour rapprocher de 

manihe stable les intérêts des Autochtones et des Non-Autochtones, La 

poursuite de cet objectif établit des relations entre la Couronne et les 

Autochtones et hçome le contenu des obligations de la Couronne. 
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INTRODUCTION 

r In the Guerin case,' the Supreme Court of Canada held that the 

reiationship between the Cmwn and native peoples imposed eqyitable 

obligations on the Crown which could be enfomd thugh the courts. 

Individual members of the panel disagreed about' the juridica.1 basis of this 

reiationship and about the time that enforceable obligations h t  arose, but 

most of the judges said that, at some point, the C m  came to stand in a 

fiduciary reiationship to 1ndians.2 This characterization of the 

Crown/nati. relationship was later employed by the entire Court in the 

Spamw decision3 to deâne duties created by the Crownls constitutional 

undertaking to recognize and a lbm aboriginal and treaty rights.' Lower 

courts have since made use of fiduciary concepts to reguiate dealings 

between the Crown and aboriginal groups in circumstances other than 

those which occurred in Guerin or ~ p a m w ?  

It has been argued that the doctrine of fiduciary obligation is capable 

of providing the foundation for a coherent theory of mutual legal and 

political rights and obligations applicable to Canada and its provinces, on 

the one hand, and aboriginal peoples, on the other.6 Commentators 

The hdividud opinions are rrcamined in detail in chapter 3. 

4 CkmWtunon Act, 1382, S. 35, being Schedule B to the Canacia Act 1982 WK), 
1982, c. 11. 

W.& WM- &A PNI, %dians the ~idudvg COH-~, ~ e l f a ~ ~ ~ ~ a t  
and the Constitution: Guerin in Peqwaive''  [1986] 3 CN.LR 19 at 20 & 3742 
[hezeIaafter "Fiduciup Concept"II 



gen- agree that the doctrine has potential. Many argue, howeves, that 

the duties imposed by its appiicadon are uncertain, and t h t  hirther judicial 

bidance is neeckd befare it can seme as a reiiabk tool for the mgdation 

of this relation~hi~.~ 

In this thesis, 1 examine the concept of the'fiducky reiationship in 

ternis of its juridical functions, and 1 present a m e & d  for detennining the 

content of the fiduciary obiigatiow likely to be imposed by the courts for 

the purpose of regulating the conduct of the parties to a given felationship. 

I show how this methoci couid be appiied in respect of the teiationship 

between the feded Crown and status Indians to describe federal 

responsibiüties with respect to certain dealings in unsurrendered reserve 

land. 

The k t  chapter contains an analysis of the functions of the doctrine 

as traditionally applied by the courts, without reference to 

governrnentlnative relations. Here, 1 argue that "fiduciary lad' is not a 

discrete branch of the law but a purely remedial doctrine in a broad 

sense-a rationakation for judicial intervention. 

Fiduciary duties are imposed for the purpose of preventing the 

victimization of parties to relationships of social or economic utility which 

7 J.D. Husky, 'The Crown's Fiduciary Duty and Indian Title: G&n v. 2%e Qwd' 
(1985) 30 h l C ~ i l l  LJ. 559 at 391,392,595 & 599 [heminafter "Fiduduy Duty a 
Indian Title"]; 'Ficiuduy Concept", *a, note 6 at 42; D.M. Johnston, "A Tbeory 
ofCmwn Tmst Towyds Aboriginal PeopIes'I (1986) 18 Ottawa L. Rev. 307 at 307, 
308 & 330 [hueidter " C m  T d ' ] ;  RH B d e t t ,  'The FiduQvg Obligation of 
the Crown to the Indians'' (1989) 53 Sa& L. Rev. 301 at 324 [ h e m i d k  "FidudYy 
Obligation of the Cmwnl']; D.WM Waters, 'New DfcecLions in the EmpIopment of 
EquifabIe Doctrines: The Canaàian Expesienœl' in T G  Youdyi, ed., Ekpdty, 
FfdUCkltJes and T i  ~omnto: cyswell1989) 411 at 423-425 [hemidter "New 

' 

D k c t i o d '  & Equiv '89, mpecthrely]; MJ. B-t, "CK>p5m-Aborighd 
Relationships in C h  The Phantom of FidudYy LPW" (1993) 27 U.B.C. L. Rev. 
19 at 21 & 22 (hereinafier "Ctowa-Aboriginai Reiationships"]. 



contain, as an inherent and otherwise unrrgulated hture, an opportunity 

for one pcircg to exploit the other. The ovedi policy of the doctrine is to 

&mantee the sodal and economic benefits which flow h m  the 

relationship by maintaining its integrity? Fidudvp duries ue irnposed 

where the exploitathe conduct c m  be remedied by iequiring the exploit& 

to obsem an actual or constructive undertaking tg prekr the inte~e~ts  of 

the vi~t im'~  to other interests, inciuding bis own." Fiducivy duties are 

thus designed to hold the fiduciary to a notional obiigation of loyalty which 

is said to characterize the relationship. Inevitably, a decision as to whether 

a given rehtionship is of sdcient sociai or economic importance to 

warrant the imposition of fiduciary obligations is subjective. Such a 

dedsion would take into account such considerations as the importance to 

the victirn of the interests prornoted by the relationship, the degree to 

which failure to provide adequate protection would undemine essential 

EJ. Weinrib, 'The Fiduciary Obligationt1 (1975) 25 U.T.L.J. 1 at 15 (as appiied to 
commeTdal Telationships) [hereinafter "Fiduduy Obiigation"]; P.D. Fina, 'The 
Fidudvy Prindple" in Equity '89, wu, note 7 , l  at 27 & 42 [hendnafter 
'Tiduciary Prinuplet'] . See a h ,  Hitchcock v. Syks (19 Id), 49 S.C.R. 403 at 408 
"The principle [that a fiduciary mus disciose codicts of interest to his benefiaary] 
has its justitlcation in the necessity of protecting these confidenthi relationships .. .. 
" per Du& J, and Hdgkitzson v. Simms, [1994] 3 S.C.R 377 at 4 2 2 , ~  La Forest* 
J*: 

The desire to pmtect and reintorce the integrity of social institutions 
and enterprises is p d e n t  throughout fiduchy law. The ratson for 
this desire is that the Irw has recognized the importance ofiastüllag in 
out social iosritutioos and enterprises some recognition that not aU 
relationships are characterized by a dyaatnic of m u ~ d  autonomy, and 
that the niiuketpiace m o t  aiwqs set the des. By iastilling this kind 
of flexibiiity into our regdation of sodal institutions and enterprises, 
the Irw the&= helps CO strengthen than. 

I l  In pumefsbips, however, each fiduüaq/partner is uder an obiigatbn to pRkt 
the joint inteffsts of ?Il partnets, inciuding himsei€ 



sociai institutions and the fkqyency with which the relationship is 

replicated. It is not possible to pmvide a comprehensk list of 

Characteristics which wiii enable us to teli whether a ghren dationshîp WU 

be held to be fiduciary in advance of a dedaradon in an authoritative 

judicial decision or legislative enactment. It is possible, however, to use 

criteria derived h m  an analysis of the functions osthe doctrine to 

eliminate cases to which the doctrine will not be applîed. 

Applying such criteria involves a three-step analysis. First, the 

application of the docaine can be d e d  out in cases in which the 

Impugned conduct does not take advantage of an oppominity for 

exploitation which is inherent in the relationship and inimical to the social 

or economic benefits for which it was created. Secondiy, the docaine will 

not be appiied where the exploitative condua cannot be effectively 

remedied by holding the fiduciary to an undertaking to prefer the interests 

of the beneficiary. Finally, fiduciary obligations Mil not be imposed in 

cases in which the impugned conduct can adequately be regulated by the 

application of a doctrine based on explicit juridid principles. In these 

cases, the latter domine wiii be employed in prekrence to the doctrine of 

fiduciary obiigation. In the sense used hem, an opportunity for 

exploitation is inherent if the relationship could not produce the benefits 

for which it was established unless such an opportunity existed. By 

exploitation, 1 am referring to the imposition of a deaiment upon the 

beneficiary to which he did not agree, and which is disproporcionate to the 

benefits which he reasonably expected to gain by reason of his 

participation in the relationship. A relationship, for the purposes of the 

application of the doctrine of fiduciary obiigation, erists where one or 

more parties depend for the enjoyment of important legal or praetical 

interests upon the conduct of another or others, and where the dependent 



parties are driven to accept the judgment of those upon whom they 

depend as  to what shouid be done to actvance their InterestS. 
r 

A brief expianation of the subsidîary role phyed by the doctrine may 

be in order hem, although it wiii be deait with in greater detail in chapter 

1. Fiduciary obiigations are lmposed on the bas6 of judiciai perceptions of 
\ 

the requirements of pubiic policy.12 They are not necessarily logicd 

extensions of the expIicit juridical p ~ c i p l e s  generally accepted as 

providing the legal structure for the relationships to which they are 

appiied. Dlsposing of individual disputes on the bais of an intuitive 

understanding of the requirements of fàir dealing and honesty may satisb 

the needs of particular litigants for a just resolution of their dispute, but it 

may also create uncertainty as to the Uabüity of parties in simüar but not 

identical circurnstances, and it may not provide adequate guidance for 

funire deaIings.l3 Replicability of the process of judicial reasoning is one of 

the foundational principles of our law," and juridical domines which 

cannot be explained on the basis of explicit prindples tend to give way to 

doctrines which It is not that the former are juridicaliy subordinate; 

they simply become redundant. 

12 AlIcard v. Skinner (1887), 36 Ch.D. 145 at 171 (Cotton, L.J.), 182 (Lindley, 
L.J.) & 190 ( Bowen, L.J.) (CA). 

l3 See, with respect to the appiication of the doCrrine of fiduciary obligation to 
Crown/native relationships, "New Directions," supra, note 7 at 420-425. 
14 M A  EEisenbug, Tbe Nature of tbe Common Law (Cambridge, Mas:  H d  
Univetsity Press, 1988) at 10-12. 

lS This process is illusvated by the deveiopment of the common hw of dutess. 
By the rniddle of this cenniry, equitabk pnndples had supplemented the 
minimal protection then available through the common Iniv to the point where 
d u e s  had become an equitable doctrine fw aii practicai purposes (seé, e.g., 
W.H.D. Winder, "Undue Muence and Coercionn (1939) 3 M.L.R. 97 at 108). In 
ment y, however, courts h a .  exrendecl the prindples of the common Izw 
doctrine of dures so that they now provide the protection hrmeriy O& 



Whiie this amipis wül help us determine whether fiduciary duties 

will be lmposed at aU, it does not defme their content. A declaration that a 

klationship is a fiduciary relationship really amounts to an dbnation that 

the relationship is of sociai or economic importance and that its integrity 

must be maintained by the imposition of fiduciary duties. In the second 

chapter of this thesis, 1 describe a rnethod which 1 p e  c m  be used to 

detemine which fiduciary obligations WU be imposed to expand judiciai 

reguiation of a given relationship. 

The doctrine of fiduciary obligation is interstitial." As an Instrument 

for the teguiation of human relationships, the doctrine consists of an 

assortment of obligations bhioned by the courts for application on an ad 

boc basis in order to extend judicial regdation of relationships of social or 

economic d u e .  In some relationships, it is the unregulated exploitative 

conduct which defines the content of the fiduciary duties. Here, the 

fiduciary will be found to have a duty not to engage in the othemise 

unregulated conduct which threatens to destmy such relationships. In 

other relationships, fiduciary obligations are designed to induce fiduciaries 

to disclose circumstances iikely to tempt them to depart fiom the standard 

of conduct required to generate the benefits for which the relationship was 

established, and to conficm or terminate the relationship, or re-negotiate 

the basis upon which it is to continue. In a glven class of relationships, the 

scope of the fiduciary duties WU be coextensive with the unreguiated 

a-le through recourse to eguity's supplementary juridiction. See, eg., 
Barton v. Anmtmng (1973), [1976] AC. 104 at 118-120 (P.C.) and Unjwr~e 
Tankcsbtps Inc. of Monmula v. Intemational Transport W o r b s  Fedwation 
(1982), [1983] 1 AC. 366 at 384 (H.L.). 1 would argue that this devclopment is 
explallied by the fàct th t  the corresponding equitable doctrine k k d  - expiiat - 
prindples which couid be used as a bas& for private ordering. 

l6 D A  DeMott, ''8eyond Metaphor: An Atdysis of Fiducm Obligationgt (1988) 
hike L.J. 879 at 880-882 [herehafter "Begond Metaphor"]. 



opportunitles fbs exploitation. Determuiing the content of these 

obllgations requires ;uialgsis of the muuier in *ch the opportunity br 

&ploitation uises. Fiduciary obligations are Ilmeci at neualidng the 

fiduciary's exploitadve advantage inherent in the celationship. The 

Identifkation of regulato y lacme which impe* the integrity of usefui 

relationships requins f';uniliarity with the fieid unqer investigation, a 

knowiedge of the limitations of existing sources of regdation and an eye 

for a potential for exploitation. Fiduciary obligations WU be imposed 

where the moa efkctive way of foreclosing exploitative opportunities is the 

importation, adaptation and imposition of duties of fidelity, agence, 

prudence, impartiaüty bomwed h m  the code developed to regdate the 

conduct of mstees. It then remains to specify the degree of fidelity, 

diligence, prudence and impartiaîity required by the circumstances. Here, 

we can look to the decided cases for inspiration. 

Happily, variations in human greed are not nearly as numerous as 

instances of its effects. Reported cases offier an extensive roster of 

mechanisms which the courts have brought to bear for the putpose of 

providing a remedy for those victimized by the misuse of discretionary 

power. Consequently, one can, by analogy h m  exkahg decisions, predict 

with a Edir degree of confidence which of these mechanisms wiU be 

adopted to deal with a given type of exploitative conduct. The most 

enectve mechanism will, at least in the long mn, speci@ the standard to 

which the fiduciary must conform. 

In the third chapter, I describe the essential htures  of the 

Crown/Indiui reiationship, in so fàr as this telationship is relevant to 

teserve land transactions. In tenns of my analysis of the prenxphites for - 
- .  

the application of the doarine of fidudary obligation, these are the katuces 

of the relationship which must be protected if its integrity is to be 



maintaineci, and if the social and economic bendits Zor which it was 

created a m  to continue, 
1 

From the mid 1600s to the present, the Crown has acted as 

intemediary between aboriglnal peoples, on the one band, and the non- 

native community, on the other. Its objective h d  k e n  the reconciliation 
1 of native and non-native dernands. This wu also its historical d e ,  first 

fonnaily assumed durlng the mid-18* cenniry when the maintenance of 

peacefbi relations wîth North American natives w a ~  seen by the Imperid 

govemment as essentiai to British interests. The govemment's vision of 

how best to mecüate the conflicting interests of these communities has 

changed dramaticaly oves the ycars. 

From the mid-1600s to the late 1700s, Imperia1 policy cded  for the 

physical separation of the native and non-native communities. From the 

eady 1800s to the beginning of the 2 0 ~  cenniry, government efforts were 

directed towards the cultuml and economic adaptation of native peoples to 

the ways of the non-native majority. The govemment had cleariy 

abandoned its attempts at cuiturai modification by the middie of this 

century. Lately, the Crown has sought to identify a politicai and economic 

structure acceptable to both communities which will reconcile aboriginai 

aspirations for CUIturaI autonomy and economic self-suffciency with non- 

native insistence that any such objectives be accomphhed without 

enmachment on established economic rights or o v e d  poliücal 

sovereignty, 

Pending the development of a formula for reconciiing the interests of 

the two communities, the Crown has assumed the d e  of custodian of the 

title to hâian lands and protector of Indian land rights. 1 vgue taat the 

degree of protection undertaken by the Crown can be deduced h m  the 



pmvisiohs of the Indtan Act. A d y s i s  suggests that the C d s  mle is not 

to direct the use or disposition of the land, but to prevent the acqyhition 
F 

by non-natives of interests in reserve land uniess it appears that the 

proposed use or disposition Tepresents the m,Lunw act of the In- 

occupiers made with a full apprecialon of its impact on theù culniral and 

economic aspirations. 4 

The rights which Indians possess in relation to their reserrres bear 

littie resembiance to aboriginai land rightf. Through the legal mechanisms 

of the Indiun Act, Pariiament gave to smtus Indians the oppominïty to use 

reserve lands or to have them disposed of on their behaif as if they held the 

maximum interest that the civil or common law allowed." When the 

Gu- panel spoke of the Cmwn's historical commitment to protect Indian 

interests, it was the protection of thh opportunity to which they referred. 

For status Indians, resetves are the sites within which Indian societies 

are segregated, and at least in theory, protected, h m  interference by non- 

natives. They also constitute the main, sometimes the only, capital asset of 

the band for whose use and benefit they were set apart. From the Indian 

perspective, decisions afTecting the use or disposition of reserve land have 

to baiance these two, often competing, requirements. Determining 

whether a given disposition of reserve lands is beneficial to native uiterests 

involves an assessrnent of the degree to which the proposed transaction 

promotes or is inimid to the maintenance of Indian cultural autonomy, 

on the one hand, and the extent to which the Band's economic 

circurnstances ~eqyire its implementation, on the other. Where there is a 

conflict between these two objectives, oniy the band can resolve it. Only 

- 
" it is fot this reason that a juridid description of aboriginal rights in reserrrc luid 
is trnnecessatly, as weU as king potentiaiiy misleading: see (irwtin, sripra, note 1 at 
382. 



the band has the mord authority to determine whether the maintenance of 

the cul& d u e s  of its members outweighs the fimanciai benefits whi& a 

bven -action is W y  to generate. Anp action by gwemment aimcd at 

bringing about a resuit which it alone bell-, however honestly, to be in 

the best interests of the band represents an unwqmmted intedixence in 

the decision-making process. 1 

The Cmwn/Incüan relationship contauis an inherent opporninity for 

the expioitation of natives by the Crown. The opportunity exists because 

performance of the Crown's historiai commîtment of protection requires 

that the government have a discretionary powcr to prevent what it 

considers Unprovident uses or dispositions of reserve lands by the 

occupying band or its council. This dlsaetionary power is created by the 

legislation enacted to regulate the relationship between the Crown and 

status Indians, chiefly, the I d f a n  Act and the regdations made pursuant to 

it. Neither the legislation ifself nor any common law doctrine, provides a 

means of controiling the C m ' s  use of this discretionary powu. The 

effect of these extraordinary provisions is to put into the han& of the 

governent sweeping powers of conml over the use and disposition of 

reserve iand. The extent of this discretion is summed up in section 18(1), 

which empowers the Crown to decide for itselfwhethet a proposed use of 

resem iand is for the benefit of the occupying band. 

The govemment's overriding legai right to determine for iwlf 

whether a given use of reserve lands is for the benefit of the band is not 

intended to enable Indian Aff&s officiais to substitute their own plans for 

reserve development for those of the Indiuis for whom the reserve is set 

apuc. Such extmordirilrg power can only be juscifieci ifit is limited - . to 
ensuring t k t  band dedsions respecting r e m  lands genuineiy represent 



the considered judgment of the lnciian decision-makers. It is in t h  sense 

only that the Crown is the pmtector of Indiiln interem. 
I 

In Guerjtt, the Supreme Coun held that the Crown had an obligation 

to prefer the band's demand fot a menue-pmâucing golf course lease over 

Indian Aaairs' vision of a loss leader centerpiece for its upmarket housing 

estate. The Court decliued that the lease was not ih the best lneeiests of 

the band not because it was a bad idea, but because the band had k e n  

given to expect something else. The majority held that, when the Crown 

bameIed ahead with its own plans without band appmd it violated its 

historical cornmitment to protect native interests. Thus, the panel was able 

to characterize as disloyallty officiais' conduct in leasing the surrendered 

land on te- inconsistent with the understanding upon which the land 

had been surrendered. As G u d n  illustrates, the exercise by the Crown of 

its dlscretionary power over Indian lands must be reguiated by the 

imposition of a duty of loyaity on govenunent officiais. No other doctrine 

was available to restore the Band to the position in which it would have 

been had the govemment used its power for the purpose for which it was 

intended, 

In chapter four, 1 apply the method developed in the preceding 

chapters to describe fiduciary obligations k l y  to be imposed on the 

Crown in respect of the management and disposition of reserrre lands. The 

most common opportunitg br exploitation lies in the hands of a party who 

has been given a discretionary power to affect the legal or practicd 

interests of another, thereby rendering the iattet peculiarly milnerable to 

the exercise of chat power." The Indian Act contains many examples of 

" in Fram v. Smîtb, 119871 2 S.C.R. 99 at 136, Madam Justice Wllson suggested 
that these drcumstYces alone &piOvided a rough and reaciy guide" iw detectîng 
the existence of a BdudYy telationship. 



such p0we.m. In chapter 4,1 restrlct my analysis of the fidudvy aspects of 

the Cro-dian dationship to an esambation of the disaetion 

conkrred upon the Crown to interhre with Indian decision-rmldng in 

comection with the allotment of unsurrendered ieserve land to band 

members and the grant of leases of parceis of allqtted land to non- 

members. \ 

An examination of the discretionary powers codèrred by the Iftdfam 

Act does not, of course, provide an exhaustive iist of the opportunities fbr 

exploitation which are inherent in the Crown/Indian relationship and 

which may affect reseme land transactions. The mediatory mie of the 

Crown and the lack of experience of certain bands with the non-native 

economy hparted to many Indian AEah oBcials an ability to exercise a 

powerf'ul influence over Indian decisions. Court records contain disturbuig 

aîiegations of oppressive conduct by public selvana aimed at bringing 

about dispositions of reserrre iand which, in retrospect, are ciifficuit to 

ju* on the basis that they were primuüy intended to ben& Indians. In 

Eact, some seem disproportionately beneficiai ta the non-native community. 

In these cases, the relationship is &ly best protected through the 

appiication of the doctrine of undue influence. 



THE FIDUCURY REtATIONSHIP 

1. Introduction 

The word ''tldudary" h t  came into common use in the vocabiilary of 

British law about 1850. By b t  time, it had becorne desirable to dfstinguish 

between trusts of property, on the one hand, and a variety of trust-iîke 

reiationships-ail regulated by E9uity4n the other. AU of these 

relaüonships had fonnerly been rekmd to as trusts or as relations of 

confidence, but b m  the time that the word trust came to be resemed for the 

f o d  aust of pmperty, the remainder were, and stlU are, usuaily caiied 

fiduciary reIationships. l9 

Repeated judicial references to the fiduciary relationship as the 

Eoundation of enforceable obligations no doubt gave rise to the beliefthat 

such relationships shared common characteristics which could be used to 

explain the nanue and scope of fiduciary obligations. Beginning in the 

19409, commentatom set out to ptoduce the defhitive formulation of the 

elements of the fiduclvy relationship. Clver the past 50 yeacs, at least a 

dozen pmposals ha= been put f o d ,  al( abject to Parying degrees of 

criticisrn?O So far, only PmEessor Weinrfb's analysis has recehred honourable 

mention by our Supreme Court? 

l9 L.S. Seaîy, "Fiduduy ~ t i o n s h i p s "  [1962] Cambridge L.J. 69 at 71 & 72 
[hereinafkr "Fiduciary Relationshipsn] . 
MM of the pre-1981 hopefuls are unyed in J.C. Shepherd, '%wards a UiiiBed 

Concept ofFidudvg Relationships" (1981) 97 LQ.R 51 and, in greater detail, in 
J-C. Shephed, Ibe taw of JWtdurh ~omnto: CaRwell, 1981), where they ut 
systematidly dispatched by the author, one by one. Suspected sumivofs are given 
the wup de @ce in "Begond Metaphor; sqpu, note 16 at 9ûû-915. Mr. 
Shepherdts own synthesis of the best ofeach (the " a a s k r  ofencumberrd power" 



Lat*, the judiciary has also had a go.U For a M e ,  Whn, J!s three- 

element test ofpoursr to a&ct the interests of another, d t ( s ~ ~  as to the 

manner in which the power shouid be exerdsed and trUItzeraOfliiy, an 

admittedly "mugh and readf formula wfiich she presented in her dissenthg 

judgement in Frame, had a decided edge? Now, even that formulation bas 

been demoted to " ... indicia that help recognise a fiducm relationship 

rather than ingredients that dehe it."' 

Why is it so riifficuit to devclop a comprehemive desaiptim of such a 

cornmon relationship? The answer is that the doctrine of fiduciary obligation 

theory) was criticized in J.R.F. Lehane, Book Review of ?k Law of Ftdudarfes by 
J.C. Shepherd (1984) 7 U.N.S.W. L.J. 396. Recent suggestions indude D.SK Ong, 
''Fidudaries: Identification and Remedies" (1986) 8 University of Tasmania L. Rev. 
3 11 (the "impîied dependence" theory) and R. Flannigan, 'The Fiduciary 
Obîigation" (1989) 9 Oxfbrd J. of Legai Snidies 285 [huein?ftu 'Flannigan, 
'Fiduciary Obiigation'"] and 'Fiduciary Obiigation in the Supreme C o d '  (1990) 54 
Sask L. Rev. 45 (the "access to assets" theo y). Law & Economics a d y m i  are to be 
nDund in R Cooter & B.J. Freedman, The FidudYy Reladonship: Its Economic 
Character and Legal Consequences" (1991) 66 N.Y.Unkmity L. Rev. 1045 
[hereinafkr "Economic Character"], and FH. Eastesbmk & Da Fischei, "Contract 
and Fiduciary Duty" (1993) 36 J. of Law & Economio 425 [hemhdter "Conact & 
Fidudvg Ducg"]. Reœnt ardcies stress the need br yet hvther examination of the 
conceptuai buis of the doctrine: "Beyond Metaphor*, *a, note 16 at 9ûû-910, 
and "CrownAboriginal Reîationships", supu, note 7 at 4û 48 49. 
21 "Fidudyg ObUgation", -a, note 8 at 4, where the author argues that the 
fidudvy d o n s h i p  is one " ... in wbich the principal's intemsts can be a e d  
by, and are th&m dependent on, the manner in which the Bduùyir uses the 
disaction which has been delegated to him." This a d p i s  was quoted with 
guacded appn>vll by Dichon, J. in M n ,  *a, note 1 at 384. 

22 Freme, supra, note 18. 

" In Prmne, the majority did not ckgree with Wilson, J!s formuhion of the test, 
and 0th- pan& have made use of it in discussions of Wudarg b: Lac M h m d k  
Ltdv. I i  C o m M ~ u r r w M I  119893 2 S.C& 574 at 59û401&660, 
Cmrcwr E>rterptisesLtd v. Boqgbton 6 C i ,  [1991] 3 S.C.R. 534 at 543-545; 
Norbegv. Wp*, LI9921 2 S.C.R 226 at 274281 (McLachh &C'Heureux- 
Dube,JJ.); M.&) v.M@.), 119921 3 S.C.R. 6 at 6346. 
24 HOd@timm, supra, note 8 at 409. 



is a technique of judiciai intervention-a means of adapting adsthg law to 

meet the dgendes of changes in social and economic dmmstances. A 
8 

&&ration that a relationship is fidudary is nothing more than the 

rationalisation for the imposition of Bdudary obligations. It is the need îot 

the imposition of fiduciary obligations which deterniines whether the 

relationship -ch reguks them is fidudary; not tiqe other way amund? 

The doctrine of fiduciary obligation is a mature of the system of 

equity? It represents the appiiation, to a vvlety of relationships, of 

obligations which Equity had origliillly deveioped to reguiate the conduct 

of trustees under an express trust of property." The circums*uices which 

make it appropriate to apply the doctrine to relationships other than that of 

aistee and beneficiary are those seen by the coum as analogous, in some 

important way, to the circumstances which sequite the application of 

similar obligations to the relationship of mstee and benefi~iary.~~ 

What judges mean when they Say that a given relationship is andogous 

to that of mistee and benef3chty is that both dationships conmin an 

opportunity for the exploitation of one party by another which is inherent in 

the reiationship and inimical to its integrity, and dilt the technigue used to 

provide a remedy to a benefidary for exploitattve condua by his trustee must 

25 P.D. F U ,  fitdzdkay Obli&zthzs (Sydney: Law Book Co, 1977) at 2 
[hereinafter Fidueiary Obligatfons] and "Beyond Metaphor", supra, note 16 at 
915. 

26 D.W.M. Waters, Law of T*usff in Canada, 2"* ed. flomato: Car~we11,1984) at 
3 1 [hereinafter T r u ~ a  in Canada]. 

27 D.W.M. Watezs, Fiduciary Obiigations and Unconscionable 
T~a----------------------.--.--.-nactions" (1986) 65 Can. Bar Rex 37 at 52 & 53 [hmiiilfter 
uUnconsci~nabIe Transactions"]; &Fiduciary Relationshipsn, supra, note - .  19 at 72 
dk 73. 

UFid~chy Relationships", sqpa, note 19 at 71; uBeyond Metaphof, q, 
note 16 at 879. 



a h  be used to p m d e  a medy to the aggrieved party to the relationship 

under consideration. 
1 

The jurisdiction to develop juridicai doctrine by pmviding remedies 

custom designed to close off specitic, unamidable, but potentialty 

destnictive, feamres of usehil human relationships was estabiished by eqyity 
4 

during the 15th centurg. At that the ,  it was used to regulate permanent 

trusts of r d  pro-. The technicpe proved so successfiil th?t it was later 

extended to regulate other relationships which had iittle or nothing in 

cornmon with the relationship of trustee and beneficiary other than the 

existence of an inherent oppominlty for exploitation and the need for a 

certain type of equitable regdation. This "beneficial j ~ ~ t i o n " ~ ~  is su 
ciaimed by our courts, 500 years afier its début, and its féatures can best be 

seen h m  an examination of its origins, and the method used to extend its 

scope. 

2. The Technique of Equltable Intervention 

The concept of the fiduciary was deveioped by equity to describe the 

jUTidical relationship berween settlor and beneficiaries, on the one hand, 

and trustees, on the other, under express trusts of property?o The earliest 

express trust of propercy was the permanent trust or use. It consisted of a 

f o d  conveyance of real property to two or more joint tenants and their 

heirs (the feoffées to use, or trustees)? In general, these conveyances 

29 Dent v. Benne# (1839), 4 My. &Cr. 269; 41 E.R. 205, per Ld. Cottenham* 
.- 

'O T i  in C d ,  -supra, note 26 at 31 & 32. 

31 AD. Hargreaves, An IivtmdWon Co tbe PHmipies of LayzdLuw, 3d ed. 
(London: Sweet & Maxweii, 1952) at 93 [hereinafter land Law]. 



provided that the grantees were to permit the grantor anci his heirs (the 

cestuis que use, or beneficiaties) to receive the profits h m  the pmperty, to 

&amter interests in the land at the direction of the beneilciaries and, if 

disseised, to rcrovet possession of the land h r  the benddaties and at 

By the beginnhg of the 15th cenhiry, most O \F the land in Engiand 

was held by way of permanent trust.33 There were two main reasons fot 

the popularity of this device. The first was that it enabled landowners to 

give directions as to entitlement to their real propert~ which wouîd 

continue to be bespected after their death; the second was that it enabled 

them to avoid feuciai dues?' In both cases, the necessity for the 

establishment of permanent trusts arose out of the bbility of the common 

law to adapt to the changing requirements of British society: 

The doctrine of tenure and its corollary the domine of 
estates provided an adequate basis for the Land iaw of the early 
Middle Ages. They were the legal interpretation of the existing hcts 
of kudaiism. But when the feudal orguiization of sodety began to 
disappear, ... the feudalized law began to lose its contact with the 
requirements of the Me of the people. ... [Tlhe incidents of kudai 
tenure [rapidly degenerated] into theit ultimate Conn of f'uianciai 
extortion; and their existence, together with the consequent rehisai 
of the common law to recognize the validity of a devise of land by 
WU, provided an ever-growing incentive to escape h m  the meshes 
of an antiquated jurispmdence." 

The main drawback of early pemunent trusts was that their efficacy 

depended entirely on the honesty of trustees. The common iaw did not 

32 G. Spence, Ibe &uiWe Jurisdfction of t h  Court of Cbancety, 1701.1 
(London: Stevens & Norton, 1846) at 448 [hereir,iifier &pitable Jurfsdfctfon]. 

" l5pit;abfe Jut.tSdfction, supra, note 32 at 441, note (c) . 
- 

34 F.W. Maitland, Eipfty: A Course of Lectutes, 2nd ed. by J. B-yate 
(Cambridge: Cambridge Utimersiv Press, 1936) at 25-29 [herein* fikpftyl. 

35 L a d  Law, supu, note 3 1 at 92. 



proPlde benefidvies with a remedy for the violation of the terms upon 

which trustees or theh predecessors had accepted the legal tide to the 

knd? The Mure of the common law to recognize the inte- of the 

senior and beneficlaries leit them rmlnerable to exploitation by the 

trustees, who, as holders of the legal titîe, were thus able to vindicate legai 

rights behre the courts without regard to the undqrtakings by -ch they 

had acquired that title. Such a wide1y-used institution demuided the 

protection of the law and, by the be-g of the 15th century, the 

Chancellor had begun to direct the performance by mstees, at the suit of 

beneficiaries, of undertaking upon which title had been conveyed. W i t h  

fifty years, this jurisdiction came to be exercised by the Court of Chancery 

and the formation of an equitable jurisprudence with respect to the 

regulation of express trusts of real property had kgun?' The signiecance 

of these developments, for the purposes of this chapter, lies not so much in 

the d e s  formulated to govem the conduct of mstees, but in the 

jurisdiction which gave rise to them. 

b. The legisfative c h c t e r  of equitable jurlsdiction 

One of the most suücing feanues of the jurisdiction invoked to 

regdate early trustee/beneficiary reiationships was its legislathe 

~haracter?~ By the 15th cennuy, the cornmon law of teal property had 

corne to reflect so closeiy the social structure of medieval Britain that its 

doctrines were incapable of adaptation when the basis of social 

reiationships changed. British monarchs couid not be expected to support 

changes which, like the permanent tmst, had the purpose and etkct of 

36 EQuft;abIe Jurisdiaon, supra, note 32 at 442. 

" Eqrrifabfe Jurfsdictim, supra, note 32 at 349 & 443-446. 
38 4uftabIe Jurisdfdon, supra, note 32 at 418,419 & 435. 



decreasing royal menues by ellminating the incidents of tenue. It is 

signi8-t that eariy opposition to ecpitable intervention came h m  
I 

~uliament,~~ since it was a legislative jurisdiction which the Chancelior had 

ususped. 

The extent to which equity's jurisdiction was legfslative is apparent 
\ 

h m  the history of the judicial enforcement of the permanent trust: 

... for not only, in m e  of a iaw created for private 
convenience and independent of the common law, was the puson 
le& entitled, deprhd of aii the beneficiai inddents of pmpem 
but a distinct title to the enjoyment was intmduced, not only 
unknown to, but at k t  repudiated by the iaw: the legai title indeed 
was not directiy a c t e d ,  yet the legai owner was compelled to 
exercise his legal rights, so as only to be subsemient to the 
protection and enjoyment of this equitable interest; although by this 
means as regarded the reai ownet of the estate, the legai rights of 
third persons, induding the aown, were ddeated, which indeed was 
one of the palpable objects for which trusts were inuoduced. 
[Citation omitted. j40 

The need for the assurnption of legislative power by the judiciary on 

that sale no longer &su in major common law jurisdictions. 

Pariiamentary jurisdiction to enact substantive law is weU established and, 

in general, cleariy dehed. Modem govemments are far more responsive 

to requirements for changes in the hw, and tend to intemene with 
' 

corrective enactments where a clear course of action becomes apparent. In 

addition, courts exercising equitable jurisdiction have, for many years, 

d e  a effort to confine their intementions to cases dearly covered by 

estabiished principles." The need for thîs jurisdiction did not, howevet* 

disappear enticely. As and d e n  analogous oppomnities for its exercise 

39 4uit;abZe Ju~dictttm, supra, note 32 at 348350. 

'O E@itab& Jurfsdictfort., Jupra, note 32 at 435 1 436. 
41 D. Bmwne, Asbburner's PrittCfpies of Eipity, 2nd ed., (London: 
1933) at 3439 [hereinafiet  pies of Ekpity]. 



amse, courts ofeguity and later, courts of combineci common law and 

equitable juridiction, resorted to its application. In so doîng, the judiciary 
F 

responded, in its -y, to the same stimuîi which genente legislative 

change-ples of rmnikst injustice, seemiagly irremediable through 

the appiication of m g  jutWcal principtes. La,cking the legitimacy of an 

-kit mandate to e&ct substantive changes in q e  law, judges were 

ciriven to j u s m g  their interventions on the bas& of their perception of 

genedy accepted principles of public rnoralityiI2 variously referred to as 

"the chanceiior's conscience," "the king's consdence," "the conscience of 

the reaim," "the honor of the Crown," and, as befits secular democracies, 

"public policy". 

The technique of equitable intemention provided a f o d  method of 

adapting existing doctrine to meet juridical requhments generated by 

social and economic change. The selection of the relationships to which 

custom-made obligations were to be applied was a matter of policy, the 

formulation of which is normaUy a characteristic of a legislative jurisdiction. 

Equity arrogated this jurixiiction to itseif h m  an early date. Ultimately, 

this initiative received legislacive sanction in the judicature acts, by which 

the ascendancy of equitable domine was assured? From time to the,  

speciûc appiications the doctrine of fiduciary obligation have been 

approved by elected h m a k e ~  through legisLation bestowing upon the 

W.T. Allen, "Pmkssor Scheppele's Middle Way: On Minimiziag Nomatmlty 
and Economics in SecUrides Law" (1993) 56 Law & Contemponry Pmblems 175 
at 183. 

& 

(Supmme Court ofiJdcafwe Act, 1873 (U.K), 36 & 37 Vic, c. 66, esp. S. 25. 
For an example of Canadian legishtioa of simiiar i n t e n G  see Imut mrd Eipity Act, 
R.S.B.C. 1979, c 224, esp. S. 41. 



courts the power to reguiate hctementaily the relationships speàfied in 

the enactment.** 

c. The remedial objective of equitabie iateilvention 

The second kahlre of equity's juridiction which is important for 

present purposes is its remeciiai objective. Equitlble doctrines, and 

common law doctrines for that matter, are remedial in a narrow sense. 

Both provide specific relief for ciaimants wronged at the hands of 

defendants who have acted contrary to normative standards enforced by 

the courts. Most equitable doctrines are also remediai in a broader sense. 

They are aimed at repaiting gaps in the regdatory net cast by other sources 

of iaw. Equity itself was conceived as a remedial branch of our law; uniike 

common law, it is not a self-sufficient ~ ~ s t e r n . ~ ~  From its inception, equity 

assumed the existence of the common law, and aimed at supplementing 

See, e.g., the US. Employee Retàretnettt Imorne Securlty Act 29 U.S.C. 8 
1001-1461 [hueinafier "ERISAn] whue the jurisdiction is erpiicitiy 
incorponted into the provisions of the legisladon, the Canada Busfnoss 
Cbrpora#&wzs Act, R.S.C. 1985, c. G44, m. 122(1) (a) [huehafies Cu- 
Business Corpora#tonsAct] (directors are bound to act honestly and in good 
hith with a view to the best interests of the corporation) and sta tu ts  such as the 
MunidpaZAct, R.S.B.C. 1979, c. 290, S. 225(4)-(9), (eiected 088c.M~ wbse 
interest in a spedec transaction conflicts with the interests of residents as a 
whole must deciare their interest and rrnlin h m  voting on that issue). The 
doctrine of fiduciacy obligation is not lmponed arplldtiy into the relationship 
between status Indi?ns and the k d d  govenunent by die terms of the I d W z  
Act, R.S.C. 1985, c 1-5 [herrlanher lndkm Ml. Section S. 18, which provides 
that " ... rese~es are held by Hér Majesty 60r the use and benefit of the respective 
bands Tor which they were set apart ... * does, hcmever, su- wh?t Puliament 
intended the juridicai nature of the dationship to be, at least in so îar as 
deaiings in rrse~t land are conœmedd. GuienlEy speaking, howcper, the nature 
of the Indrvl-Cipftm dationship must k implied h m  the legai Grunework 
provideci by the Act and the history of the d&gs ktween native peopies and 
Canada's gop.ernmene. 1 wiil dIscuss this in greater detaii in chapters 3 and 4. 

'' Epfty, s q w ,  note 34 at 19. 



and hiltllllng it?6 Eqquits limited remedial objective is iiiustrated by the 

manner in which it used its jutisdiction over dealjngs in mal pmperty. The 

acquisition of this jurisdiction did not lead to a wholesale reform of the iaw 

of real property as it might have done. Instead, once equity had provideci 

benefkiaries with an effective remedies against abuse of power by their 

trustees, the courts proceeded to fonnuiate a doctrine of equitable estates 

modeled very closely upon the doctrine of estates developed by the 

comrnon iaw?' 

# 

This feature of equity's jurisdiction has Important implications for 

studies, like this one, which attempt to predict the nature and scope of the 

obiigations which equity will impose. The remedial objective of equity's 

jurisdiction diverted the focus of doctrinal development in equity away 

korn the search for logical extensions of legal principles held to be 

incontestable, and moved it towards an analysis of the juridical 

requirements of the relationships which required protection. Thus, the 

remedial quality of equitable doctrines makes it virniaily impossible for us 

to deduce, from a study of the doctrines themselves, whether and how they 

will be applied in situations not alieady covered by judicial authority or 

enacment." The justification for the imposition of equitable obligations in 

respect of a given relationship, and the content of those obiigations, are 

governed by the social or economic policy which mandates juridical 

protection of the relati~nshi~,'~ and by the extent to which an adeqyate 

&pity, supra, note 34 at 17-19. 

47 EQutty, supra, note 34 at 31-33 & 107-109. The= were, howeveq some 
exceptions. MaitIand argues that theü iimited number illustrates the very 
considenble extent to which equitable estates and inrereststs wem modeled on 
common law concepts. See, l!ikpf& supra, note 34 at 32,109 & 110. 
48 "Fiduci;iry Obligation," supra, note 8 at 1-2 (as applied to the doctrine of 
fidudYg obligation). 

49 "Fiduckuy Obligation," supra, note 8 at 11-13. 



alternative source of reguiation is unamilable to do the job. The only way 

in which we can predict whether and how equity WU intemene to enhance 

;he regdation of a given relatiomhip Is by deterniining the legai poky 

which supports it, and by identlfpng regdatory lacunae which threaten to 

Sustrate that poiicy and which can be Wed by the imposition of equitabie 

obligations. \ 

d. The subsidlnrity of equitable doctrine 

The Iegislative scope and temedial role of equitable doctrines 

dictates their subsidiarity. They are not subordinate to common law 

doctrines in the sense that the common iaw replaces them where the two 

conflict. In theory, at least, the opposite is tme? Instead, the remedial 

nature of equitable doctrines d e s  them redundant as regulatory devices 

if and to the excent that satisfàctory altematives are available or develop?' 

A given alternative will be satisfaaory and will be applied in place of its 

equitable equident to the extent to which it provides the needed 

regulation and is based on explkit juridical principles. The judicial 

ptekrence for doctrines supported by explicit principles refiects one of the 

- 

50 Provision for the ascendancy of equitable doctrines is contained in the 
judicature legislation of most of Canada's common-iaw provinces and temtories. 
See, eg., B.C.'s Law andEquf@Act, sapa, note 43. 

" Hence, the Suprerne Court's re1uctance to empioy the docaine of fidudvy 
obligation where another source of hw would pmvide adequate regdation: In 
F m  supra, note 18 at 114116, the majority held that adequate protection 
was provided by statute. In Nor6mg supra, note 23, a rmjoritg of the panel 
decked to apply the doctrine because the tons of assault & battery (La Forest, 
Co y & Gonth%r, JJ,), or breach of contract (Sopinh, J.), pmvided yi adequate 
remedy. In Lac, Jupra, note 23, miief was given on the bvis of breach of 
coddence nther than breach of fidudvg obligation. In Jima LM v. Mfster 
Donut of Candkz Ltd (1973), [1975] 1 S.C.R. 2, the opportuniy 6Dr pritrate 
ordering d u d e d  the imposition of fiducivy liabllity. AU of these cases might 
a h  h a .  been disposeci of in the same way by the appiication of the dcscuine of 
fiduciary obIigation. 



basic reqyirements fior judge-made law-the requirernent that judicial 

reasoning be replicable by the kgal pmkssion?2 RepLicability is important 
a 

because the vast rmjority of legai pmblems mua be fesolved by private 

orderin- avoiding exposwe to Uability in doubtful cases, by identifylng 

and fultllllng iikeiy obîigations, by negotiating compromises of daims based 

on an assessrnent of the risk of liabiiity. If the legq pmkssion cannot 

predict with reasonable certainty how the courts muid dispose of the 

thousands of legal disputes daiiy brought to it for sesolution, mu& 

pluuiing and dispute-settlement would, for 111 practicai purposes, become 

impossible?3 The judicial pderence for doctrines based on explicit 

principles is important to my thesis because it almost invariably determines 

which of two competing doctrines will be selected to regulate a given 

relationship. It may be usefui, at this point, to refer to recent case hw 

which Uusmtes this phenornenon. 

A cornparison of the Supreme Court's judgments in M d i  v. 

~ac~ona2ldM and Nor* v. wPrfibs5 illusvates the degree to which 

courts avoid the appiication of the doctrine of fiduc- obiigation in cases 

in which a remedy can be granted on the basis of a doctrine ~pported by 

explicit juridical principles. The two judgments were handed d o m  in the 

Summer of 1992, within a week of one another. Three of the judges "sac 

on both panels. In both cases, an appellant patient cded for the 

52 me Na- of tbe Comnum Law, supra, note 14 at 10-12. 

53 See, generaiiy, ïBe N~antre of th Comrnon Latu, -a, note 14 at 1û-12. The 
nifficulties in appiying the doctrine to the relationship beo~een Canada's native 
peoples and the Cmwn are described la "New Directions," supu, note 7 at 421- 
425. 
54 Mdnerttey V- MaCDoMk, [1992] 2 SC&. 138. - .  

" No* *at note 23. 

56 La Forest, Gonthier and LHeureux-Dubé, JJ. 



imposition of fidudvg obUgations upon the respondent physician which, it 

was alieged were necesszry to ptotect the integrity of the doctor-patient 

kladonship, a zelationship long held to be fiduckq?' In Md-, the 

doctor was held to have violated a Bduciary obligation to her patient by 

faiîing to comply with the patient's mquest for copies of a i i  material 

contained In her medical BLe so that the patient coyld assess the quaîity of 

the treatment ordered by her pfevious physicians. In Wmdb, the doctor 

was h d 8  not to have violated a fiduciary obligation by bartering 

prescriptions for an addictive dnig in exchange for sexual favors by the 

patient. 

The Mdnerney case arose out of a request by a patient, Mrs. Margaret 

MacDonald, to her physician, Dr. Elizabeth Mdnemey, for copies of her 

medical file. For some years prior to consulting Dr. McInemey, doctors 

ueating Mrs. MacDonald had prescribed a course of thyroid püls. Dr. 

McInemey advised Mrs. MacDonald to cease taking this medication, which 

she did. Mrs. MacDonald then became concemed that the treatment which 

she had received nom other physicians may actuaUy have done her hami. 

As a k t  step towards investigating the matter, Mrs. MacDonald asked Dr. 

McInerney for a copy of her complete medical fiie, including documents 

prepared or obtained by her prevïous physicians. Dr. McInemey gave Mrs. 

MacDonald copies of the notes and reports which she had prepared, but 

refused to provide copies of materid supplied by other doctom uniess they 

consented. 

" E. Vinter, A Treut&e on tbe Hhtory a d  Law of Ffduciamy RehtionsrMp and 
Resdting T w ,  3d ed. (Cambridge: W. Hefkr & Sons, 1955) at 76-85 
[heminafter FMuciizry R e l a N ~  & Redtfhig T i ] ;  LA. Sheridan, Fra& in - 
Ewfty:  A Stucy in Enghb mrdIt3sb Law (London Sic Isaac Picman &-km, 
1957) at 93 [hereinafker Frad fn E u t @ ] .  
5% McLachlin & L'Heu~e~Dubé, B. dissentiag. 



Mrs. MacDonald obtained a court order ghrlng her the right to 

inspect and make copies of the whole Ne. By the rime the case got to the 
I 

Supreme Court of Canada, Mrs. MacDonald had obtained aU of the copies 

she needed. The Court proceeded to hear the appeal, however, because of 

the importance of the issues raised. In a unanimous judgment, the Court 

held that Mrs. MacDonald had a right to inspect qmedlcal records 

prepared in relation to her request for medical advice and services, and to 

have copies made of any or all of them. 

The issue arose because a recpest for the disdosure of a patient's 

medical records involves a consideration of two sets of contradicto ry 

reqyirements of social policy. The fht  appears to mandate strict control of 

the records by the physician to the point where even the patient may be 

denied access. Patients may misinterpret the results of tests and 

pronounce themelves cured in cases in which an ùiformed analysis of the 

resuls wouid dictate continued treatment and carefid monitoring. If 

patients were entitled to unrestricted access to their doctors' notes, doctors 

might refrain h m  induding obsemtions which m;iy be used as the basis 

of a suit for professional negiigence or in disciplinary proceedings, thereby 

leaving an incomplete medical record for practitioners calied in to 

overcome the effects of negligent advice or treatment. Patients themselves 

may withhold information vitai to a correct diagnosis out of fear chat the 

information rnight be disclosed to govemment agencies or third parties. 

Medical files may contain information about a third party which, though 

important to those treating the patient, ought to rernain confidentid to 

protecf the third party's right of pri~acy. 

The second of these confiicting reqyirements appears to mandate - the 

disclosure of medical records, at Ieast to the patient and, occasi~naify~ to 

persons who not parties to the relationship. Doctors should be able to 



communicate inhrmation required for the protection of thlrd parties or for 

public safkty. Because disdosure of materiai in medical fiies =y be 

iornpelled fbr insurance purposes or h r  legal proceedings, a patient has an 

interest in satisrjrlng himselfthat the records aie accurate. Doctofs shouicî 

not be aiiowed to withhold pmductlon parient's medical records for the 

purpose of pmnting the patient fiam investigat4g the adequacy of the 

advice and treatment given to him. 

The Supreme Court held that a patient's mediai records are the 

property of the doctor, hospitai or ciinic tesponsible for their preparation. 

While ownership of the records gives these parties the right to their 

custody and control, those @ts are not absolute. A patient is entitied to 

see and make copies of his medical Ne, unless  the^ is good reason to deny 

him access. The onus of justifying a deniai of access is to be borne by the 

doctor. The Supreme Court assigned the judiciary a "superintendhg 

juridiction" for the resolution of doubdul cased9 The Court justified its 

decision on the basis of the fiduciary relationship which exists between 

patient and doctor. The doctor's obligation to provide the patient with 

access to his medical file is a fiduciary obligation.60 

In M c l i ,  there was no other juridical doctrine which would give 

the patient a right of access to her fiie and, at the same rime, allow the 

doctor to restrict or permit access as the best interests of the patient and 

the pubk rnay require. An analysis based exclushrely on property rights 

wouid not have given the non-owner the r i g h  of access or conml needed 

to protect ali interests. As it could not be said with certainty that Dr. 

Mdnemey would have agreed at the outset that Mrs. MacDonald shouid be 

- - - - - -- 

59 M d i ,  ,supri note 54 at 159. 
60 Md-, mp, note 54 at 154 & 155- 



entitied to inspect and make copies of her medical records, the dispute 

codd not be resokd by implying a right of access into the contnct for 

medical services."' 

In the resuit, the Court dedved that the physician was under a 

fiduciary obligation to act ''with utmost good Edith and loyaLty towards his 

patient.'"2 Good Mth and loyalty reguired that th& phpician afford his 

patient an oppominity to inspect and copy his own medical records on 

request, but thls right of access could k resaicted or denied by the 

physician for good reason. One good reason might be the protection of 

the patient or of diird parties. There might be others as well. In the Bnal 

analysis, the judiciary granted itseif jUTiSdiction to declare what they were. 

This is a clear piece of judicid legislation enacted under the guise of 

enforcing a fiduciary obligation. The scope of this new fiduciary obiigation 

to provide access to medical records is clearly prospective. I t  is aimed at 

regulating the medical profession's response to requests by other patients 

rather than simpl. providing Mrs. MacDonald with a copy of her fileP3 

In Norbeg v. ~ ~ + i b , ~  the phintiff, a young woman addicted to 

pain-killing dnrgs, sought to obtain supplies to feed her addiction h m  the 

defendant medical practitioner on the pretense that she needed the drugs 

to cope with physical injuries. The defendant soon reaked the real reason 

for which his patient wanted ârugs. Iwtead of prescribing matment aimed 

at helping her to deal with her addiction, however, the defendant exploited 

her dependency by pmviding her with dmgs or prescriptions in exchange 

61 Mdjzemey, supra, note 54 at 143 & 146. 

" Mdnet+tey, supra, note 54 at 152. - 

63 Mm. MacDodd had the ~ecords at the time the case was h d .  

Norbetzpl supra, note 23. 



for sexual hmrs. She d for darmges for battery, negiigence, breach of 

the con- Tot medical advice and treatment, and b d  of fidu* 

obligation. The Supreme Court panel which heard the case unanimoudy 

agreed that the plaintiffwas entitied to âamages, but individual members 

disagreed about the basis of iiability. 

Mr. Justice La   or est^^ held that the piaintiff 13Pd a vaiid daim for 

damages for the tort of battery. Madam Justice ~ c ~ a c h l i n ~  held that the 

dekndant had violated a Bduciary obligation to prefer the physicai weil- 

king of his patient to his own saniai needs. Mr. Justice Sopinka d e d  that 

the defendant was iiable for breach of contract and in tort because of bis 

f'àiiure to treat the PlainWs h g  addiction in accordance wlth the 

standards of hh profession!7 

While it may be m e  to Say, in general, that patients repose t rust  and 

coddence in their physicians and rely on medical advisers to put the 

patient's interests above their own, this was not a hiir description of the 

reiationship which existed between Ms. Norberg and Dr. Wynrib. Ms. 

Norberg did not reaiiy consult Dr. Wynrib for medical advice or treatment, 

but to get dmgs to support her addiction. At bt, she lied about her 

medicd condition in order to get pain kdiers. Once Dr. Wynrib reaiized 

why she was asking for the drugs, he confronteci her with her addiction and 

O-d to tnde prescriptions for m a t  hvors. Lnîtiaiiy, Ms. Norberg 

refused, and obtained prescriptions h m  other doctors, or bought dnigs 

h m  traflcjckers. Oniy when she could not get enough h g s  h m  these 

sources did she r e m  to Dr. Wpnrib. She knew when she went back to 

" Gonthier & Co y, JJ., concurring. -- 
" L'Heuteux+DubéJ., concurriag. 
67 Nierg; supra, note 23 at 331-3116. 



Wpntib's office what she would have to do to get f i e r  p~escriptions h m  

him. She submitted to his semal advances in d a n g e  for dmgs or 
I 

prescriptions. 

If Dr. Wynrib beaayed anyone's trust, it was the trust which the 

public reposed in hlm when it gave him authority to authorize the 

purchase of addictive h g s  for therapeutic purpo&. The pubiic expected 

him to use this authority exciusive$ for the treatment of his patients. The 

generai public is prohibited h m  purchashg such h g s  fieely because of 

their potentiaiiy addictive nature. Medical practitionus may authorize sales 

to thelr patients because their knowledge and training enables them to 

ensure that patients obtain the beneficial effea of the drue without u n d e  

exposing hem to their undesirable side effects. In this case, Dr. Wyntib 

used his authority to presdbe potentiaUy addictive h g s  for the purpose 

of satisiying his own sewal needs. 

There are a number of cases in which the doctrine of fiduciary 

obiigation has been invoked to punish violation of a public trust. Some of 

them were reiied on by Madam Justice McLachlin in support of her 

judgment that the doctrine should be applied in ~orbeg." Her vision of 

the legislative scop of the doctrine is apparent h m  the following extract 

fimm her rasons for judgment: 

The case at bar is not concemed with the protection of what 
has traditionlity k e n  regardai as a legd interest. It is, howeves, 
concerned with the protection of interests, both sodetal and 
personai, of the highest importance. Sode ty has an abiding interest 
in ensuring that the power entnisted to physicians by us, both 
coUecCmely and UidividuaDy, not be used in corrupt wys. to borrow 
the language of Reading v. AttotrceyGkneraf .... On the 0th- side of 
the coin, the piaintln, as indeed does every one of us when we put 
ouRehres in the bands of a physician, has a Strildag pasonal interest 
in ob-g pmkssioaal mediCa cue free of expIoitation fix the 

" No&-, suprsupra, note 23 at 275-277. 



physiaan's private purposes. These are not coiiatenl duties and 
rights created at the w&im of an aggrieved patient. niqr are duties 
unhrersally recognized as essential to the physidan-patient 
rriîtionshipFg [Citation omiaed.] 

The dtff3cuIty with applping the doctrine of ffduciary obiigation so 

broadly is that it appears to open the entire relationship of doctor and 

patient to regdation according to d e s  based on indeterminate notions 

such as loydty and good Wth. It would also cast into doubt the juridical 

basis of other relationships involving professional advisers who have been 

granted diswtionary authority for the benefit of their clients." As Mt. 

Justice Sopinka put it, "fiduciary obligation 'must be reserved for situations 

that are m i y  in need of the special protection that equity af50rds.""~ 

The majority rationaiized their decision according to the doctrine of 

battery. Dr. W m b  had physicaiiy abused Ms. Norberg and, as a remit, was 

iiable for general and aggravated damages. Ms. Norberg's apparent consent 

did not provide Dr. Wynrib m*th a defense because it was not voluntarily 

given. The appîicability of the doctrine of batterg made it unnecessary for 

the majority to consider negiigence, breach of contract or breach of 

fiduClary duty? 

In Nor-, the disagreement among members of the Supreme Court 

centered around the doctrine to be applied in granting relief, rather than 

whether the relief claimed should be granted at all. The use of the doctrine 

of fiduciary obligation to regulate the relationship of doctrine and patient, 

69 Norbeig, supra, note 23 at 276 & 277. 

'O This is, of coume, exadywhat McLachlia, J. had in mind: " ... physicians, and 
aU those in positions of trust, must be wamed that sodety WU not condone 
abuse of the trust placed in them" (Norberg, *fa, note 23 at 301). 
A Nor6erg; supra, note 23 at 312, cpoting h m  bis owa judgment in Inc. 
72 NO- su- note 23 at 224, althougb it did mqyk impo-g tbe concept 
of undue pressure fiom con- law. 



and its application to punlsh breaches of a public trust, were sanctioned by 

previous authority and were consistent with the decision, one week earlier, 

in M d i  v. MC~CDO~~I~." What made the ciifference was that there 

was an alternative doctrine avaiiable to resolve the pmblem in Nor-, but 

not in Mcïnernqi. 

e. Jlhreüon and trust as essenthi chwtedstics 

Fiduciary relationships are often said to share the essential elements 

of the relationship of trustee and beneficiary. This is the reason for -ch 

the Courts regard the relationship of cnistee and beneficiary as a sort of 

paradigm. Judges compare a @en relationship to that of mstee and 

beneficiary and impose on the fiduciary some or all of the obligations 

which equity imposes on trustees. The similarity of the obligations varies 

dlrectly with the degree of similarity between the two relationships, or so 

the argument goes. Before leaving the subject of permanent trusts, it may 

be usehl to examine the valicüty of this thesis. 

The relationship between the settlor and the beneficiaries, on the 

one hand, and the trustees on the other, can be seen in its simplest fomi in 

the permanent trust. Hem, the settior had to convey the legal title to his 

pmpercg to the aistees if the arrangement was to conkr upon the settlor's 

descendants or creditors the beneûts for which it was created. At the same 

time as the setdor transkrred his property to his trustees, howewr, he also 

surrendered his abiiity to hold them to the undertakIngs upon which they 

had accepted the title, since the common iaw of the day would not e & e  

these promises. Possession of the le@ titie to the settlor's propem and 

See, e.g., "Unconsdonable Transactions," supra, note 27 at 53 & 54, where 
Professot Wateis suggests that the imposition of fiduciylr Uabiiity d d  be 
appropriate to rrgul?te the relationship between a patient and a medicai 
practrtioner found "abushg the in<imrg of his position fw pezsoaal gain." 



the lack of a suitable enforcement mechanism gave trustees the 

opportunity to exploit the interests of those who depended upon them to 

hiltül their promises. Le& ~llfegdateâ, this oppommity would have 

desmyed what had become a useful and economidy important 

institution. Moreover, the opportunity was Mierent in the reiationship of 

trustee, settior and beneficiary in the permanent trust of property. That is, 

the permanent trust could not have achieved its objective without an 

absolute tramfer of ownership to trustees, and with it, the power to control 

the disposition of the property which forrned the subject-mattes of the 

trust, a power which the common law resenred exclusively to the holders of 

the legd titie. 

Trustees appointed under permanent trusts undoubtedly had p w e r  

to affect the legd interests of the beneficiaries. The question that arises is 

whether that power was disctetionary in the nonaal sewe of the worà. 

Uniike cnistees appointed to aâminîster active truss-tnists wtuch 

imposed obligations to manage property, invest income, sell assets, and so 

fbrth-trustees appointed under permanent trusts were merely the 

puppets of the settior and his benefichdes. Their sole hinction was to 

ensure that there was there was always a Living pemn seized of the 

property?4 Their titie was pureiy nomuial, and their oniy obligations were 

to hold the title to the property, and deal with the land in accordance with 

the ciirecrions of the settior and the beneficiaries. Thus, the discretion 

often said to be the hallmark of the fiduciary re~atioashi~~~ was iargely 

" The practice was for the scnlor to make a gnnt to a number of pemons as 
joint tenants. When one trustee tesigned or died another wodd k appointed in 
his place. Tramfiers of titie h m  one joint tenant to another dld not ?tact 
feuda1 dues or subject the iand to the possibillrg of escheat. See l u d l b w ,  
suprat note 31 at 93. 
'' uFiduciary Obfigadon; supa, note 8 at &7. 



lacking in the relationship of trustee and benefidary in the permanent 

t rus t ,  the Brst "flduciary" relationship. 

Another element often associated with fiduciary relationships is a 

personal conviction of trust or confidence which beneficianes are said to 

feel towards their fiduciaries. Some writers argue that a fiduciary 

reîatiowhip exists wherever such feebgs have, to the knowledge of the 

fiduciary, induced a beneficiary to permit a trusted person to exercise, in 

his stead, powers possessed by the beneficiary? Under this vision of the 

fiduciary reiationship, the imposition of fiduciary obligations is notfiing 

more than the judicial enforcement of the legitimate expectations of the 

beneficiary. The beneficiary is, to the knowledge of the fiduciary, given to 

believe that, if the fiduciary a m  at d, he wül always act, in certain or ail 

matters touching the beneficiary's interests, in a rnanner aimed at 

promoting those interests to the exdusion of ail other interests, even those 

of the fiduciary himself. Feelings of trust and conadence are often saessed 

in the analysis of undue influence cases, where the fiduciaty's ifluence 

over the beneficiary's decisions actudy does arise out of the benefickufs 

conviction that the fiduciary WU devote his activities exdusively to the 

promotion of the beneficiary's interests. 

Undoubteâiy, settiors would be most unlikdy to grant property in 

trust unless they had confidence that the grantees would carry out the 

obiigations set forth in the m a  instrument. It was not, however, necesôary 

for a petitionet who sought equitable relief against his tnistees to show that 

he, himseif, actuaily vusted them to carry out their undertakings in the 

same sense that the claimant in an undue Muence case had to show that 

he trusted his fiduc- to act in his &est interests. One of the major 

' 6  Fiduehry ReZat#oitsMp C Redtfng Tn*Fts, supra, note 57 at 9 & 10. 



on their descendants in a mannes ditikent h m  that provided Zot by the 

&munon law of descent? The seaior would only know personally the 

originai trustees to whom he had conveyed the title to his iand. In many 

cases, the beneficiaries would be in their minority or not yet bom at the 

cime the trust was estabiished and would have haclno harid in appointhg 

the trustees." The trustees themselves were expected to arrange for their 

own succession. Foliowing the death or resignation of the first aistees, 

both the settlor and the beneficiaries would have to make do with 

successots selected by the trustees themsehres. When courts of eqyity 

spoke of this relationship as a rebtionship of "trust" or "confidence," they 

were not referring to the state of mind of the senlot or of his beneficiaries, 

but to a role created by a set of juricücal d e s  devised to guarantee the 

result for which the arrangement had been made in the b t  place: 

[The duties of permanent trustees] became, as it were, part 
of the Public Law, quite independent of contract; and thq. were 
ehrced pady on public principles, to secure the enjayment of 
property in the only way chat uses and trusts could be rendered 
effectuaP 

3. The Application of the Technique to Annlogous Reîationsbips 

The technique established for the egulation of permanent m s t s  was 

a spectadar success, and the courts were quick to recognize its teguiatory 

potentid. mer the next 500 years, equity applied the same techniwe over 

77 The common law denied iandowners the power to devise property by wiii. 
The iaws of descent often prevented iandownus tbm setding pmpercy on 
second or subsequerit ChIldren or daughtem. 
7a Profiessor Weiarib m?hs the point that m a l  mist or confidence is not a 
necessary prerequisite for a fidudug relationship in modem hw. Sees uFidudnry 
Obligation," supu, note 8 at 5. 

Eipftubfe Jurisdictfot~, supra, note 32 at 449. 



and owr again to regdate 0th- mhtionships. Principal and agent, parent 

and chiid, solidtor and client, director and sharehoLder, teaches and pupil, 

doctor and patient, priest and penitent, would aü corne to be characterized 

as fidudary relationshipB and aii  muid, at least to some extent, be 

regulated by d e s  which equity had devised to guarantee the integrity of 

the relationship of tmstee and beneficiary undet qe express mst of 

P=('perty. 

The d e s  devised for the reguiation of the diverse reiationships to 

which the doctrine of fiduciary obiigation is appIied muy widely h m  one 

to the other, but the technique of judiciai iiitmntion used to impose 

them remains nue to its 15th cenniry model. Fiduciary obiigations are 

imposed where the relationship at risk is of social or econoniic importance, 

where the relationship contains, as an inherent feature, an oppominity for 

one party to exploit the interests of another, where the existence of the 

opportunity for exploitation threatens the integrity of the reiationship, 

where no other equaiLy effective source of regulation eadsts, and where 

victimization can be remedied by the imposition of obligations designed to 

align the interests of potential victimizers with those of potential victims. 

In this section, 1 wili skip 400 years of Iegal history and examine the 

application of the doctrine of fiduciary obligation to the reguiation of a 

vuly sui relationship-the reiationship between human stake 

holders in a business enterprise and the corponte Legal fiction invented as 

80 J.H. G r o s ,  Cbmpany Pmmtem pel A* Tel As& University, 1972) at 69 & 
70, qyocing hl'clmg, J. in O W h e  v. Geary, 56 A. 541 (1903). ASldgoneris 
dationship, in the sense used h m ,  refers to the fict that cornmon hw 
prindples do not pmvide adeqyate protection to parties who dependupon such - 
relationships br the enjoyment of Iegai or practicai interestS. The reiadoaahip 
ktween the Cmwn and Canadian native peoples Ur œmidy coastinites a s d  
generlr relatioaship in this sense. See, GuetJn, supta, note 1 at 387. 



a shield against uniimiteci 5anciai 1i;ibiiiy and as a medium br the 

ordeTing of their disparate interestS. I WU concenpae on one aspect of 

this relationship, the point a -ch the legal fiction acqyires the assets to 

operate the joint enterprise on behaif of its human associates. 1 have 

chosen this reiationship to demonstrate the extension of the doctrine of 

fiduclary obligation beyond the trusteebeneficiary relationship because it 

best illustrates the basis upon which the courts find other relationships to 

be analogous to that of trustee and beneficiary. In my view, the basis for 

this analogy is as close to a definition of the fiduciary relatlonship as we are 

k l y  to get. 

a. The regdation of company promoters 

By the late 1800~~ British company hw had well dehed expectadons 

as to how a corporation was to operate once it had an independent board of 

directors and mernbers with a 6nancial stake in its Eiiture. Individual 

investors, mobilised by eniightened Self-interest and restrained by the 

recpirements of shareholder democracy~' were to ensure that the best 

interests of the membefs as a whole were considered and promoted in their 

companfs commercial deaihgs. How the business was to get to this 

Hobbesian nlffana in the 6rst place-how the enterprise was to pass k m  

pmprietorship or partnership conml to corponte contd-was not 

provided Cor by the legislation, nor, for that mattex, by the common h. 

Before the public would buy shares, the company had to have an 

undedcing *ch people could be coninced was worth investing in. 

Company promoters were more than wiliing to assemble and seli complete 

business enterprises, but seauig a nIr price requircd a m ' s  length 

negotiations. Embryonic 19th century coipofations, whose BRt directors 

81 Convenienf outbed in Table h 



ofien seemed to consist of the promoter, his c o ~ r a t e s  and, occasionaUy, 

a h creduious notables recniited fix cosmetic e66ect,82 were not Wrely m 
engage in the nose-to-nose bargainhg rrqulffd to get the best deal Cor 

prospective investors. As in ail situations in which one parcy gets to bugaiii 

with himselfover someone else's money, abuses were common and ~ostly?~ 

The years preceding etfecthre mguiation of coprate securfties trarisactions 

pmvided dlshonest pmmoters with golden oppomnities for fleecing 

investors. The usual method was fbr the promoter to sel assets to his 

nascent corporation for more than they were worth, take payment in shues,  

sel1 his newiy acquired stock before the asset uansfer was examined too 

closel." and run. To contain the damage, the courts bmuiated standards 

to govern the condua of promoters in transferring the enterprise to the 

corporation. As a fimt step, the coum declared that a fiduciary relationship 

existed between the promoter and his cornpany.s5 

The promoter was said to be under a fiduciary obligation to his 

Company to disciose the fàct that he had an interest in the propeay that was 

being soldga6 or that he stood to recehre a commission on the sale?' 

This, of course, assumes thar the history of British company law can be 
accurately Mkmd h m  the reasons for fudgrnent recordcd in the Law Reports. 

" JD Gold, "nie Liabiüty of Promoters for Secm Profits in EnglLsh Lad1 (1943) 5 
U.TLJ. 21 at 21-25 [huehafier "Secret Profitsn]. 

In Eiiraess, it shouid be added that even an honest pmrnoter m@t have been 
chben to oveqrice assets sold to his corporation because of his inabiliy a, semm 
Eiit compensation Zor his services by k W  means: WJ. BrodrelbPnL, The 
Compensation of Promote!rs" (1934) 13 Oregon L. kv. 195 at 201-204. 

85 N. Tsaacs, 'The Promot= ALegbktive Pmblem" (1925) 38 Hvrnrd L. W. 887 
at 893 & 894. 
86 Erlirnger v. Ibo New Sonhem Pbacpbate Compuny (l878), 3 App. Cas. 12 18 at 
1229,1236,1255,1260,1269,1273 & 1284 (HL.). 



~klosure couid be made in one ofthree wap. It couid aiways be maâe 

dire- to a board of diremm who were independent of the prornoterga8 In 

cases whm no Wer distribution of shves was intended, it couid a k  be 

made dhct îy  to dl parties who then held sharese9 In cases in which fiirther 

distribution was contempiated, constructive disdosure could a h  be made 

to fiiture shareholders by meam of a prospectus or similac public 

document.g0 

Where the prornoter had fhiled to m?ke the required disciosure, the 

contract of sale could be set aside at the instance of the company?' Where 

the Company elected to keep the property, or was unable to obtain 

rescission, it couîd recover secret c~mmissions~~ and, in most cases, secret 

pmfits.93 

Today, most of the major problerns of this type have ken  addressed 

by ~e~islation?~ or by changes in commercial practice:s the latter king 

a8 Erhget., *a, note 86; Re HessMàn@erfng Compcrtry (1894), 23 S.C.R 
644 at 6680 

89 '92omon v. A. Sialornon mid Compmry, Lfmftod (la%), (18971 AC. 22 at 57 
(I3.L.); Cmiada (A GD) v. Standard T i  Company of Neto Yod, 1191 11 AC. 498 at 
505 (P.C.). 

9o Gfwktein v. Bumes, [19001 AC. 240 at 254 (H.L.). 

91 Pmvided the company couid sti i i  make restitution: L q m a s  NitMe Campant, v. 
lqguttcls Sjmdicate, [1899] 2 Ch. 392 at 434 (CA). 

93 Secret pmflts couM oafg be ret~vered if the promotion had starteci bejiore the 
pmmoters lcquired the pmpeny: "Secret Profit#"' sypm, note 83 at 29-31. 
* Fidu* is s t i i i  left to reguiate promotas' duties of disciosure in cases in 
*ch eamptîons are granted h m  pmspectus zeQuiLements: F.H. Budey,  
C b p w t & m :  PtJnc@Iés and Polictes, 2nd ed @omnm Edmond Montgomefy, 
19ûû) at 236, and in the case of prhntc companîes: J.H. Famr, CoPnpmry t<#u 
(London: Butteiworths, 1985) at 38. 

95 Facmr, supm, note 94 at 38. 



induceci, perhaps, by the estabiishment ofelkaive systems fbs iicensing and 

reguiating securities dealers. Companies may now adopt written pre- 

incorporation contraas.% Legisladon mgulating securities oahpaaions now 

re* extensive disclosufe of dealings between the company and its 

promoter," and provides shareholders with rights to bring civiî âamage 

actions direaly against promoters, amongst others, fot breach of the 

disciosure mquirernent~?~ 

For present purposes, what is important is not so much the content of 

the d e s  used to regulate the relationship berween the pmmotes and his 

company, but why fiduciary hw was seen to be a aitable tool for the job and 

how it was used to fix the problems. As forrnuiated by the courts, the 

problem posed by pmmoter cases was similar to that presented by undue 

infiuence cases. The corporation was unable to mach a decision 

independently of the self-interest of its promoter just as the senrient party 

was unable to form a judgement independently of the ineuence exetcised by 

the dominant Thanks to this analgsis, the courts conduded that they 

could deal with problems with promoteis in the same way that they had 

dealt with problem of presumed undue infiuence: the party seeking to 

uphold the transaction was to be reqyired to justify it, otherwise, it would be 

96 For example, Cunadh BWness C ' a t j o n s  Act> supra, note 44, S. 14. The 
mie that oaEy &#en contracts c m  k adoptecl is intended to encowage 
discl- by pmmoters: RWY. DidPRon, J.L Howard & L. Getz, Ptr,pardrfor a 
New Business Corpo~at3ëms Luwfo, Carraaa, VOL 1 ( O r n a  Infosfnation Canada, 
1971) at 23 & 24- 
97 See, e.g., Ontario's SecurtWs Act, RS.O.1990, c. S.5, ss 53(l), 56(l), 58 t 61; 
Regdation 29 & Form 12 (Item 15). 
98 See, e.g., OnPrio's SkcuHtiesAct, *a, note 97, ss 2 ("mismptesentadon") 
130. Roughïy comparabk iegisiation has existed since the aun of the cennuy. 
See, e.g., 8 Edw. 7, c 69, S. 84. 

Or at least, at the dominant p w s  disposai. 



set aside at the instance of the partywhose interests it prejudiced.lOO What 

the pmmoter had to do to justlfy the transaction was to show that the 

Company os its shveholders had acercised "an independent and intelligent 

judgement" in agreeing to the promoter's terms.'O1 

The precise conduct re-d to brlng abut the state of Wmed 

&interest which the law seemed to hvour in both situations was dictated 

by the circumstances characteristic of each type of case. Independent advice 

was usuaiiy required to free an u n d e  iduenced person h m  the 

ensnarement of his Ill-advised uust  or diseqilibrating preoccupation. As for 

the world of commerce-the world of rational mardmisers of utiiity-mere 

discîosure of a conflict of interest to a responsible manager or to a 

prospective investor would usuaily bring him out of any t o p t  induced by a 

promoter's soothing paner.102 

Fiduciarg lawls treatment of the promoter, on the one hand, and the 

dominant party in undue influence cases, on the other, ciHerd in another 

100 The d o g y  drawn by the cow between these iwo types of case can be cleariy 
seen in the judgment of Lord Penzance, Who went so hr as to say that the 
prindples needed to regulate the relationship of promotci and Company were 
d o g o u s  to those appiied in rrgul?cirig the relationship oE, amongst others, priest 
and penitenc: E r b g e r ,  supra, note 86 at 1230. This analogy b discussed in 

101 Erhqpr, *a, note 86 at 1236; Cf. Zàmet IK Hyman, [1%1] 3 AU E.R 933 at 
938 (CA.), whese it was held that, in presumed undue Muence cases, the 
detiendant h d  to prove that the servient party had consenteci to the PYiszaion 
&er "fW, k and informed thought about it" 
102 In the absence of spedec undertaicings to investigate and advise, eguity's 
ciisciosure mquireaients are aïmed at puaing beneficiartes in a position in which 
they can evaiuate the orientation of the parties upon whose advice or &ces 
they depend. As suggesced above, the UiaDnnadon rrpuirrd to mzh tbls 
d u a d o n  depends iyeeiy on the abüity of the ben&- to distance 
themdves h m  their fidud;ug's iduence. Each dass of benefîciaties has 
unique requicements. 1 WU discuss the reqyhments of native gmups in chapter 
4. 



respect. A presumption of undw Muence did not arise where the 

impugned transaction was initiaily benelicial to the semient In 

promoter cases, fàiiure to disclose wouid render a saie widable at the 

instance of the company even though the transaction was, at the outset, 

beneficial to the cornpanyC" The latter d e  might make it possible for a 

company to get out of a transaction that seemed iike a gooâ idea at the time, 

but subsequently tumed out to be uneconomicaL This result illustrates 

prospective purpose in decisions in promoter cases. This type of flnancial 

penalty is to be contrasted with the stem lecture h m  the bench or perhaps 

a requirement to pay costs, which were the ultimate judiciai reb- meted 

out in particulariy blatant undue influence cases. The harsher treatment 

reserved for dishonest promoters is certainly expained by the gmvity of the 

threat to the British economy which would inevitabiy fdlow h m  a loss of 

confidence in the integrity of the corporate medium of commercial and 

industriai enterprise. 

In the case of sales at an ovennluation to a ptomoteramed company, 

the party wronged as a r d t  of a promoterk secret commissions or profits 

could not Logically have been the corporation i W .  As bng as the ptomoter 

and his nominees were its only shareholdus and directors, it would not have 

mattered that the company had become obliged to buy at an 

o ~ e ~ u a t i o n . ~ ~ ~  The tme market d u e  of the oveïpriced assets would ody 

have been reflected in the d u e  of the shares held by chose who committed 

thek Company to the cruisaaon in the Brst place. 

'03 NatimuI We~httfns$erhnk Plc v. Miqgi, [1985] 1 AC. 686 at 704,707 & 709 
(H.L.). CE CJ.B.Ç Mo- Pk v. Pitt (l993), [1994] 1 AC. 200 at 209 (H.L.). 
104 

V. -* (1857), 3 K &J. 230; 69 E L  1093 at 1100 (V.C.). 

los Ercept m creditors, who, it seems, could look d e r  themselves: DL. Dodd, 
Stoch Waterfng (New Yodc Columbia University, 1930) at 20 & 21, 



A pmblem would arise, ho-, when somebody bought sharcs 

believing that the price the company was requhd to pay for the undertaking . 

k c t e d  the market d u e  of the assets. The investor wtio bought shvcs  

bebm the company had estabiished any mord of eamings was most ikely 

to be h m  by an inaated bookvalue put on the companfs assets.lo6 From 

1867 on, such investors had, and still ha=, a stamt~q right of action ag;iltisc 

promoters and directors fot misrepresentations in the prospectus.'07 

It was, nevertheles, thought necessary to give the company a right to 

recover secret coITUI1iSSions os profits, or to rescind asset sale conmaas, or 

both. In order to akrâ the company a right of resdssion, the courts treated 

promoters as outsiders and declared that the company had been deceived by 

its pmmoter and directors. This hdllig Led the courts into a preposterous 

exefcise in coprate psychoadysis. The majotity of the min& that 

constimted the companys decision-making hcuity were clearly bent on 

concealment and hud, and were not for a moment b l e d  by their own 

skdduggery. Separating the coprate pensée h m  tbat of its directors 

mquired the courts to select from the wrongdoers' store of information ody 

those hcts which were suitable for the delicate sensibiiities of an ingenuous 

corporation and to declare that that was al l  that the company hew of the 

transaction. The rest of the knowiedge, especiaiiy the bit about the hud, 

had to be rejected as infiomtion which the pmmoter and his cronies would 

not pass on to the company h r  féar disciosure would torpedo their secret- 

106 Dodd, supra, note 105 at 5. 
107 See 30 & 31 Via., c. 131, S. 38. The right was hi- iestricted to ailottees of 
shares: Peek v. Gu- (1873), [1861-f3] AU E X  Rep. 116 at 127,133 & 134. 
Under cunent kgislation, subscribers Who buy during a distribution pei'iod (when 
they are most M d y  to be afh ted  adverset by mjsrepmsentations in the 
pmspechis) may m p e r  damages brlosses occlsioned by reliance on muechi 
omissions or fcalse statements. See note 105. 



profit-making s~heme. '~~  The whole egerdse was, of course, a thinîy veiled 

rationalisation fora judi- enacted set of regulatiotls-aitned at preserving 
8 

the integrity of the coprate medium. 

b. The b i s  of tâe analagy of fidadug rrLti0tlships to b.s$ 
1 

The judicial regdation of corporate pmmotiq by the imposition of 

fiduciary obligations points to the cir-ces in wMch a @ven 

relationship will be held to be andogous to the rdationship of trustee and 

beneficiary, and consepuently, a suitable candidate for Bduciary regdation. 

One feature common to the relationship of promoter and investots 

and chat of trustee and beneficiaries is that both played an important mle in 

the economic üfe of the nation. Raising capital tbrough the sale of shares in 

public corporations was essential to the maintenance of Britain's competitive 

position in intemational markets. InMstor confidence was, however, 

anything but a given. The abuses of the promoters of the bubble companies 

of the 1700s and the consequent flnancial nlln of some of Britain's most 

prominent families would stiU be associated with in-ent in public 

corporations at the time the companies acts of the k t  halfof the nineteenth 

century came into force? If Britain were to maintain its competitive 

advantage, investors had to be assured that the pcïce of a company's shares 

bore some reasonable reiationship to the value of its assets. The activities of 

the Baton Etlangers of this world, left unchecked, threatened to undermine 

that confidence. Pending the estabiishment of institutional connols or 

regulato y legislation, the task of pmtecting the public f d  on the shouldets 

of the judiciary, just as the task of pmtecring the cestub trustent and the 

'O8 Lagtmas, supra, note 91 at 43 1. -- 

log See L.S. ûenjamîn, pseud. Lewis Melville, Iae Soutb Sea Bubble (London: D. 
~ 'COMO~,  1921). 



ces~Zs que use had Men on the shouiders of the Chanceiiot in the evly 

- . . . . yeusofthe 14009... . . .... . . . - _  . . 
I 

The second chvacteristic of both zelationships is the existence of an 

opportunity, inherent in the relationship themselves, which enabled one or 

more of the parties to exploit the interests of othek. The companies acts 
4 interposeci a juristic pexson bemeen the promoters, who aeated the pubiic 

company and conamlied its dedsion making powers dwing one of the most 

aitical periods of its existence-the time when the company acquired its 

business enterprise-anci those who ultimateiy paid for that enterprise. This 

gave promoters an oppominity to exploit the interests of investors which 

was not adequately reguiated by company legislation or exlstuig doctrine. 

Legislators had pmvided corporate stakeholders with a business 

organisation designed to be run on democratic p~c ip les .  Contrd of 

corporate dedsion-niaking was to be lefi in the hands of those who held the 

majority of shares carrying voting rights. Market brces were to be reiied on 

to steer the undertaking towards maximum profitabiiity. Those with the 

greatest hancial stake in the wise management of the business enterprise 

would, and should, have the power to ditect it. As a group, they wouid have 

the greatest economic incentive to ensure that the company's a & h  were 

govemed wisely. Those with a lesser stake would benefit h m  the seK 

interest of the majority, and it was u~ecessary, and perhaps even 

undesirable, that they should be able to conaol its activities. The whole 

thing represented a touching hith in the integrity of economic man. 

Experience soon showed, however, tbat this modei did not take 

account of a number of situations in which those in control of the company 

had an economic incentive to have it behave in a manner which wi@ not 

aimed at m;urimising its cornmerciai potentiai, but in manimishg theirs. One 



su& situation occufl when companies buy assets fmm those who make its 

dedsions. The situation was surnmed up by L a x i  Bîackbum in Erhqger: . 
I 

Neither does [the Conipan&sAct 18WI impose any du y on diose 
plornotus to have regard to the intemm of the company which they are 
thus empowered to create. But it lpioes them m aîmost unlimited power 
to make the corporation subject to such rrgul?tio~ as they please, and 
for such purposes as they please, and to -te It with a mamghg body 
whom they seiecf, having powus such as they ch& to gbe to those 
manages, so that die promoters can create such a corporation that the 
corporation, as soon as it cornes info king, mrg k bound by anydiing, 
not in itseif illegai, -ch those promotus have chosen. And I diink 
those who accept and use such extensive poaius, which so greatiy l tk fct  
the int- of the coqmation d e n  it cornes into king, are no< 
entitled to disregard the intue~rs of that corporation aitogether. They 
must make a reasonable use of the powem which they accept h m  the 
Legisiature with regard to the hmt ion  of the corporation, and that 
requires them to pay some regard to its h t m .  And consequentiy they 
do stand with regard to that corporation when fonned in what is 
commonly d e d  a fiduciary relation to some extent. 'ld 

The absence of any other cornnion law or equitable doctrine which 

wodd provide the required protection was guaranteed by the interposition 

of a juristic person between the buyers and seîiers of the corporate 

enterprise, and by the desire of legislators to aüow market forces to shape 

the dtimate relationship. I3y the tum of the cenhiry, the law of contriict and 

agency and doctrines such as deceit, misrepresentation and h u d  pmvided 

reasonable protection against the genus of chicanery prefefiied by dishonest 

promoters. Nevertheles, these sources of regulation were not adequate to 

protect the relationship between company promoters and IrrPestors. Many 

"O Erlanger, supra, note 86 at 1268 & 1269. Lord Blackburn's anliysis of the 
responsibiiity which nIls upon the shoulders of the benefichy of statutory 
powers, and the doctrine which he appiied to edbrce it, is simiiar to the 
approach used by the Supreme Couic in G H n .  The Indian Act gives the Cmwn 
sweeping powen over the disposition ohseme iand without imposing 
corresponding responsibllities. In Cuerfn, the doctrine of fiducivy obfigatioa 
was summoned to eosure that the gapunment " .. . ma[d]e a zeasonable use of 
the powers which they accept h m  the Le@iatuff." 



of the exïsting doctrines dependcd on direct dealings m n g  the parties to 

. an impugned transaction."' Notio-, the partles to the pwchase.of the 

&porate enterprise were the promoters and the corporation itpelf. As long 

as a majoitity of the cotporation's guiding mincis consisteci of the pmmotem 

or the& nominees, the corporation had access to the information necessuy 

to makt an infbrmed decision and could not be saiq to have sdkred h m  

îack of fbii disdosure. 

The asset purchase was, of course, usually a prellminary stage in the 

uitimate fnud which muid take place when the corporation's shares were 

sold to unsuspectinginvestors. This transaction involved the corporation 

itseî€and the parties Who subscribed fot shares. m i n g  these dealings on 

the basis that the company had misrepresented the value of its own assets 

would give the shareholders judgement against their own company, thereby 

reducing the value of d of its shares by an amount related in some way to 

the ciifference between the m e  value of the company's assets and the price 

the ciaimants had paid. Shareholders who were innocent of any comphcitty 

in the over valuation of the stock would aiso suffer a reduction in the value 

of their shares. It would be virtually impossible to determine with 

reasonable accuracy the amal 10s suffered by innocent subsuibers. For 

example, the hctors which determine whether an individual wiii invest in a 

given enteprise vary h m  investor to investor and inciude such intangib1es 

as the subscribers personal assessrnent of the earning potencial of the 

corporation. In addition, it is doubtful whether large numbers of 

individuah, each of whom wouid Suaer a comparatively smail and diffidt- 

to-pmve los, would have the economic incentive to pursue such an action. 

More likeiy? individuais muid simpiy aoid investing in untned corporate 
-* 

"' RC. Cïark, Corpore Luw, (Boston: Linle, Brown & Co, 1986) at 716 & 717 
[hereinafter Coiporate hwl .  



enterprises and the ultimate loss d d  be to the country's cornpetitive 

position. 
t 

Finaiiy, the tnisteehnetidary reiationship was analogous to that of 

pmmoter and investom because the opportunity for exploitation inherent in 

both relationships couid be regulated, albeit somehat inelegantiy, by the 
1 imposition of obllgations designeci to aiign the intemm of the potential 

vi ctimiser with those of his potentiai victims. The victim was not d y  the 

company, of course, but the law made use of the corponte peisonality to the 

extent that it was convenient to do so and abandoned it where it interfiered 

with overd regulato y objectives. The law required disdosure of the 

promoters' connia of interest to human beings who had a mal stake in the 

company's success, who were iikely to understand the sipiticance of the 

conûict of interest and who had the power to have the Company seek redress 

for the wrong done to it by the dishonesty of its promoters. Up to a point, 

this redt  could be achieved by declaring that the promoters stood in a 

fiduciary relationship to the corporation and that, as fiduciacies, they had an 

obligation to dedare their conflict of interest and abstain h m  participaring 

in the ratiacation of transactions in which they were interested. This 

approach would only produce a just resuit, however, where the company's 

directors were independent of the promoters. 

In cases in which the promoters actuailycomprised the guiâing min& 

of the company, it was necessary to d e h e  the fiducivy obligations in such a 

w y  as to provide some compensation to innacent i n . o r s  who had bought 

stock, or were iikely to do so, in the belief that the price wfiich they had paid 

for the company's shares wouid reaect the Erir market value of the assets 

dose  purçhase they had financeci. A reasoaable l& of reguiation couid be 

obtained by dedaring that the compan. had been deceived and sUiPPing the 

dishonest promoters of what they had gainecl from the transaction. 



Aiteniatively, the CO- codd include amongst the promoters' fiduciary 

obîigations the duty to act dushdy in the best interests of the company, 

ahd impose on the pmrnotets the bupden ofpmving that they had 

discharged this obligation. Proof of unconscionable deahgr os, what 

usuallg amounted to the same thing, Mure to exonente themdves h m  

the implication of âishonesty arising h m  the drcumstances s m u n d u i g  the 
1 

asset purdiase, usualiy entitied the company to have the aanszaion set 

aside, recover undisclosed pmflts, or both. In this =y, innocent investors 

duped by promoters' dLshonesty would receive some compensation by way 

of an inaease in the d u e  of their stock and the pubiic record of the 

decision would serve as a lesson for the future. 

4. Conclusion 

In this chapter, 1 argue that a judicial deciaration that a relationship 

is fiduciary is nothing more than a rationabation for the imposition of 

fiduciary obligations. There is no List of characteristics common to all such 

relationships which we can use to predict reliably whether a given 

relationship wiii be deciared to be fiduciary, other than the need for 

reguiation through the doctrine of fiduciary obiigation. The best that 

Canadian courts have offered so fàr is a series of " ... indicia that help 

recognize a 6duci;uy reiationship radier than ingredients that define it. ,, 112 

The Supreme Court has, however, autioned us that " ... the categories of 

tlduciary, iïke those of negiigence shouiâ not be considered ciosed .... 9,113 
On their own, the predictive vahe of these is indicia is rather low. The 

situation that currentiy prevaîls is that " ... the court WU recognize a 

112 Hdgkimon, supra, note 8 at 4 8  & 409. 

"3 ~;zcet~n, supra, note 1 at 384. 



Bduciary relationship when it sees one although it may not be able to sry 

wtiy and it may not even cal1 I t  tfiat* ,114 
I 

What the Supreme Court panel in the Minetngr case was doing 

when they provided a Ilst of the indicia which " ... help [us] to recognize a 

fiduciary relationship ... " was to describe some of the elements *ch give 
4 rise to an oppominity for exploitation. A discretionary power to affect the 

legai or practical interests of another cercainly pmvides such an 

opportunity* As Mr. Justice La Forest concedes, however, these criteria are 

me* descriptive. They do not explain why some reiationships which do 

not indude such a power have been held to be fiducia~y,"~ and they do not 

explain why some relationships which do contain such a power have been 

held not to be fiducia~y.~" 

'" Lefebvre v. Gurdiw (1988), 27 B.C.L.R. (24 294 at 299 (B.C.S.C.). 
115 See, e.g., Readffg V. AG., [1951] AC. 507 (H.L.), where a sergeant in the 
British armed forces on dut-  in Egypt accepted payments from smugglers in 
exchange for his escorting avüian vehides carrying contraband. He wore his 
militacy unifonn on these occasions as it was genenlly known that Egyptiui 
authorities would not search civiiian vehicles escorted by British servicemen who 
were on duty. The Sergeant was cashiered and returned to Britain, where the 
govemment obtained judgment against hùn for the amount of the payments he 
had received fiom the srnugglers. It is d i " d t  to see how the Reading's conduct 
could be characterized as the exemse of a discretionary power, or, kving so 
characterized it, how concepts of "discretionary poweP and "milnerabiiity" broad 
enough to cover Sgt. Reading's situation would enable us to distinguish a 
fiduciary relationsbip h m  any other situation in which drcumstuices give rise 
to m opportunitg for exploitation. On that basis, a burglv who 5 d s  an 
uniocked window would owe a duty of l@ty to the occupiers of the premises 
he intends to loot. 

Il6 See, e.g.,Jfnra, supra, note 51, when a fianchisor was sued for breach of 
fiduaary obligation in Eilling to pas  on to his h c h i s e e s  rebates Cot mhne 
purch;ws paid to the franchisor by suppiiers. The hch i s e  agreement recpired 
fianchisees to buy di pfoducts used in the operation of the business dusiveiy 
h m  the fkanchisnr or h m  suppUen named by the hchhor. The Sapreme 
Court of Canada held that the contract did not require the fkanchisor to account 
fot rebates, and that he was endtied to dedine to take them into account in 
deteminhg the @ce which the   chi ceps had to pay Cw supplies. Cleariy, 



The utility of a given relationship ultimately depends upon the social 

and economic stnicture of the society in which it exists. As sodety 

&anges, so too does the roster of reiationships criticai to its stability."' 

Selecoing relationships worthy of judicial protection is lnevitabiy a matter of 

legai poiicy. It is this legislative hnction of the doctrine which makes it 

impossible to provide an exhaustive list of relatior@ips which WU be 

declared to be fiduciary. The purpose of the doctrine and the way in which 

it is appiied cm,  however, be used to d u d e  some possible contenders. 

We have seen that fiducivy obligations are imposed to pteserpe the 

integrity of useful relationships where d t i n g  sources do not provide an 

adequate level of protection. This phenornenon can be used to d u d e  

many cases in which the mkonduct which is aiieged to threaten the 

integrity of the relationship would give rise to an action for breach of 

contract or in tort.'ls The remedial objective of the doctrine coupled with 

the principle of replicabüity helps to determine the content of fiduciaiy 

obligations iikely to be imposed. In contractual relationships, it is uniikely 

that the doctrine of fiduciary obligation WU ever perform more than an 

interstitiai hinction-providing evidentiary presumptions to hcilitate proof 

Mister Donut had a discretionary power as to whether <O ghrr fianchisees the 
bene& of the rebate, and the fianchisees were finaaci?Uy vulnerable if the 
hnchisos chose to kep the rebates for itseK 
Il7 T. Frankel, "Fiduduy W (1983) 71 California L. Rev. 795 at 802-804. 
118 "Mequate" in the sense used h m ,  inchdes situations in which the remedies 
a m l e  for the aiieged misconduct provide adequate protection. Fiduàaiy 
liabiiity is sometimes imposed as a justifîcation for granting of equitable 
remedles. See, MD. Talbott, "Restitution Remedies in Contract Cases: Findhg a 
Fidudvg or ConBdentiaI Rehtionship to Gain Remedies" (1959) 20 Ohio St. LJ. 
320 at 326 L 327. For an a d y &  of the inadequacy of legai remedies in the 
native hw context, see R.P. C m ,  "?Judiciai Enfomement of the Federal TNS 
ResponsibüIcy to InnianSn (1975) 27 SMIlfiOrd L. Rev. 1213 at 123G1236. 



of misconduct or m g  the victim of qloitative conduct access to a 

greater range of remedies, Eor e8mple.119 
r 

The requitements of the principle ofrepiicability also has an 

evolutionary efkct. As individuai relationships are hcreasingky subjected 

to regulation by the imposition of fiduciary obligitions, the target 

relationships become associated with ciuster of j d d i d  d e s  speci8c;illy 

adapted to theV needs. Over tirne, these des Zonn a permanent shield 

which is applied irrespective of any expiicit deciaration as to the fidudary 

status of the relationship which they protect. F M y ,  the mies thersmeives 

become a branch of the law distinct h m  the origùial doctrine. This 

phenornenon cm be observed in the development of the doctrines of 

breach of confidence and negügent misrepresentaüon. 

In the case of the reiationship benmen Canada and the provincesp the one - 
hand, and Canadian na-, on the other, the doctrine my be alled upon to 
provide m m  of the needed regdation. Set Directions," *a, note 7 at 
424. 



FIDUCIAKY OBLIGATIONS 

It is important to be able to estimate, in advance of any judicial 

ruling, the k l i h o o d  that a given course of conduct WU be held to 

- constitute a breach of a fiduciary duty. h e d  with a reiiable assessment, 

parties who risk being held to be fiduciaries could take steps to ensure that 

they fuWL potentîal obiigations. In appropriate cases, they might avoid 

fiduciary liabiüty altogether by disclosing conflicts of interest, by exciuding 

liabiiity by contract or by dedining to proceed with a proposed transaction 

unless and until Milnerable parties receive independent advice. Parties 

whose conduct has already put them at risk might negotiate a principled 

resolution of the daims of alieged victims. 

Repiication of the judicial reasoning upon which fiduciary Uability is 

based is not alw;iys easy. Fiduciaria are not necessdy subject to ail of the 

obllgations to which a aistee would be subject under an express trust of 

property.'20 Not every obiigation owed by one of the parties to a fîdudary 

reiationship to the other is a fiduciary The degree of loyaity 

exaaed h m  fiduciaries in some reiationships is more intense than that 

l20 "Fidudug Reiationships," supra, note 19 at 73. See, e.g., Re Coomber, 
[1911] 1 Ch. 723 at 729 (CA.) manager/owner. 
121 CImrdet v. Cnwe â Co. (1987), 11 B.C.L.R (2d) 361 at 362 @.CSOC.)- 
solicitor/clen~ Lac, supra, note 23 at 647; M d i ,  *a, note 54 a 149 & 
150. 



requited of fiduciaries in others.'" Fiduciary duties " ... are shaped by the. 
9, n3 demands of the situation. 

In the Brst chapter, 1 argued that fiduciary obligations are imposed 

fot the purpose of extending the regdation of useful relationships 

threatened by the existence of an inherent and otherwlse unreguiated 

oppormnlty for one party to exploit or victimize the other. In this chapter, 

1 WU identify the fkatures of relationships which give rise to oppominiües 

for exploitation which have, in the past, been regdated by the imposition 

of fiduciary obiigations. 1 wiii describe the principles which I think the 

courts apply in foemulating obligations aimed at redressing exploitative 

conduct. F U y ,  1 will outline a method of analysis which may be used to 

predict, with a reasonable degree of coddence, the fiduciary obligations 

likeiy to be imposed in respect of a given relationship. 

2. Opportunitles for Exploitation 

In relationships which require the imposition of fidudary obiigations 

br the* protection, the beneficiary depends, for the enjoyment of 

important legal or practical interests, on advice or services or both which 

the fiduciary is expected to provide or for which he is expected to 

arrangeOu4 For a variety of reasons, the beneficiary has no alternative, or 

122 hW. Scott, The Fidudvy Prindplen (1949) 37 CalifOmia L. Rev. 539 at 541 
[hereinaher "Scott, 'Fidudug Ptiadple'"] . Pmfkssot Scott thought that the 
degree of intensity of the duty of IOprty increased in direct pmportion to the 
de- of independent authoritg possessed by the BdudYy. 
la Mclnernqr, supra, note 54 at 149. Set a h ,  Chadtan A m  M e  Ltd v. 
OBMolèy (l9n), [1974) S.COR 592 at 619 & New Zeakrnd 1VetberI;ands M e V  
"Onmi#?" Inc v. Kkys, [1973] 2 AU E.R. 1222 at 1225 (per lord PPilberforce) 
(P.C.). 

" In "Fidudules: Idendiution and Runedies," rupra, note 20, Professor Ong 
argues dut the beneBdYg's ImpIfed dependence on the Bdudary is a 
characterisic of aü Bdudvy rrl?donships. 



no practicable aitemati., short of foregohg the hoped-for benefits, but to 

accept the fiduciary's judgment as to what should be done to advance the 

benefîciug's interem and as to how the undertaking should pmeed. 

In most fiduciary reiationships, the beneficivy accepts the fiduclary's 

judgment because he actually trusts the fiduciary. The beneficiaty is given 

to believe that he can rely upon the fiduciary to perfonn as expected and 

that superrrision or vigiiance is unnecessacy. This beiief may be deiiberately 

cultivated by the f i d ~ c i a r y . ~ ~ ~  Alternativdyt it may be an unconsidered 

condusion reasonably c i r a .  by the beneficiary h m  the clrcumstances of 

the relationship. Some of the most common, as weU as the most 

important, of di human relationships f d  into this last category. The 

relatiowhip between parent and child,lZ6 spintual adviser and devotee12' 
- p .  

12' See, e.g., Huguenin v. Buseiey (1807), 14 Ves. Jun. 273, 33 E.R. 526 
(L.C.)(reai estate) manager/owner. Ms. Huguenin, the pl?inüff, had inherited 
real property which the deféndant Baseiey sought to acqyire br himself. He 
delibentely exploited Ms. Huguenin's ignorance of business matters, her d i s w s s  
at having to take responsibiiity for remedying the dllnpidated condition of ber 
estates, her inabiiity to obtain advice h m  close fàmily me-, the hct that he 
was distantly reiated to her and the e~spectation of honesty which attached to his 
clericai csilling. As a result of BaseIey's persuasion, she became convinced that 
anything he did would be in her best inteziests. At his suggestion, she dismissed 
competent managers who had addzed caution and vigilance and convcyed the 
property to Baselqr and his fimlly as part of an obscure scheme Cor the 
management of her estates. The extent to f i c h  her judgment wu impaireci by 
Baseley's intervention is to be seen b m  a lettes whlch she wmte to her solicitors 
expiahhg her dedsion to terminate her reiatio11ship with them, " ... Providence 
h u  nised me up a &end and that &end is Mr. Base&, who wiii take upon him 
the trouble of bringing ali my IfniR into such a plan as I shail he& be 
e W e d  to conduct them with ndllty to mm" 

IZ6 T w  6 Guarantee Co. v. Hart (l902), 32 S.C.R. 553 at 558 & 55% 
pacent/chüd. Sec a h ,  FfdUCIIIry Rehtkmd@ G Redtiw Trusts, sqpm, note 57 
at 1629 & authorities there dted. A pemn a h  owes Bduchy obligations to 
pessons to d o m  he stands fn loooparientts. See, F C d m v  Rekrtionshp 6 
Resuitfsg T m ,  supa, note 57 at 109-141 & authorides there dted. 
Relationships between moze distant datives have ais0 been held a> be subject to 
ffduday reguiation. Se, e.g., Incbe No- o. Sbdh aîè Bfn Omar (l928), 
119291 A C  127 at 133 (P.C.)nephew/lunt. 



and guardian and ward128 are ail, at least to some extent, reguiated by the 

imposition of fiduciary ~labilit~.'~ In these cases, the expeaation of 

probity is indcated hto the mind of the dependent party by sochi 

convention or by necessity. 

In other relationships reguiated by this doctrine, the beneficiary is 

dnven to accept the fiduciary's judgment because it is impossible or 

impracticable for the beneficiary to monitor the fiduciary's performance or 

to evduate criticdy the fiduciary's advice or services. The basis of 

relationships with an advisory component is the acknowledged inability of 

the beneficiary to decide for himself what course of action to pursue. The 

beneficiary is more ofken than not incapable of assessing the quality os 

objectivity of the advice he seceives. Even where the parties couid actuaiiy 

dsafi a contract contalning an exhaustive list of possible scenarios coupled 

with a description of what the fiduciary is to do in each case, they are not 

Uely to do so, as the exercise would usuaIiy be prohibitidy e~pensive.'~~ 

Monitoring is usuaily impracticable in service rrlationships. The 

purpose of most service relationships is to relieve the beneficlarg of the 

need to carry out a task himself. Maintaining constant vigiiance over the 

.. . - 

12' Allcur. supra, note 12 at 181-186. Sn a h ,  Ffducary Relationrbi & 
Resulting T i ,  supra, note 57 at 1629 & authorities there cited. 
128 See, Fiduciaty Relationsbip ô Restllting T m ,  supra, note 57 at 85 & 86 & 
authorities there cited. 

129 But not the relationship of husband and M. See, f l ~ e n z t e  v. Royal&rnk 
of Canada, [1934] AC. 468 at 475 (P.C.); Barcfiays Bank P k  v. OBrien (1993), 
[1994] 1 AC. 180 at 190 & 195 (H.L). 

F.H. Bastesbrook & D.R Fischel, î b  Eèonornfc Shrrcrum of Corporete Lcw 
(Cambridge, Mass: H d  Unhrersity Press, 1991) at -3 [herruiaftct 
Bamomtc Structuml, where the authors ulpie that, at ieast in the coqmmte 
contes, "[tlhe fidu* prindpk is an aitemative to elabocate promises and 
emra monitoring." 



fiduciary's activities, or paying to have someone else do so, is usually 

uiconmnient and expensive for the beneficiaey and it i n . b  decreases 

the utiïity of delegation and spechkation which are, very often, the objects 

for whîch the relationship existsDul Fiduciaries are fkqpentiy in a position 

to conceai or destmy evidence of neglect or self-interestecl behavior, 

thereby making detection by the beneficiary or his advisers difficult and 

costly, or impossible.132 Ofien, the results of the fidudary's advice or 

services cannot be used as a guide for detecting misconduct. Results 

frequently depend on citcumstances beyond the conwl or reasonable 

foreseeability of the fiduciary. In these cases, dishonest or neglectfui 

performance by the fiduciary may be indistinguishable from honest and 

Ugent s e ~ c e . ' ~ ~  

In summary, the beneficiary accepts the fiduciuy's judgment because 

he trusts the fiduciary, because he iacks the information, education, S U ,  

training, or experience needed to assess the quality of the advice or 

services which the fiduciary provides, because the cost of casting the 

Bduciary's obligations in contractual form is either impossible or 

prohibitiveiy expensive, or because the cost of monitoring the fiduciary's 

performance is disproportionate to the benefits for which the relationship 

was established. 

It is the expectation by the fiduciary that his conduct WU not be 

effectively monitored nos his judgment seriousiy questioned which 

provides the fiduciary with an opportunitg to exploit or vicrimize the 

13' "Fiduciay Obligation," supra, note 8 at 4; E.R Hoover me Hoa.), "Basic 
Pnnciples Unduiying hi ty of loyalty" (1956) 5 Cleveland-Marshall L. Rev. 7 at 
10 & 11 [herehafkr "Basic Prindples"]. 

13' "Basic Prindples," supra, note 131 at 12-14. 

1 3 ~  u E ~ n ~ m i c  chacux," supra, note 20 at 1049. 



beneficiary. The fiduciary can exploit this situation in several wzys. He can 

misuse Muence, infiomtion, pcmer or property aeated or obtahed for 

the purpose of or in comection with advice or semices which he has 

become pesponsible to provide. He can neglect his responsibiiities entireiy 

or delegate them to another party who is unable or u n d h g  to disdiarge 

them in accordance with the beneficiary's expectations. He can act 

negiigently in connection with the discharge of his undertakinpwithout 

exercising the degree of care appropriate to the importance to beneficiaries 

of the type of  advice or services which the fiduciary is expected to provide. 

In cases in which the fiduciary is required to seme more than one 

beneficiary, he can prefer the interests of one or some over those of 

ano ther or O thers. 13* 

No court system couid ever take over the task of managing ail of 

these re la t i~nsh i~s .~~~  It would alrnost invariably be unfhi.r to the fiduciary 

- 

"heseme iand deaîings kquentiy O& oppominities for exploitation. Upon 
acceptame of a m n d e r  of resem land, for exampIe, the govemment acquirrs 
the right to deai i lth the land subject to the condidoas contained in the 
sumnder, if any. See Id fan  Act, ss. 18(1) & 41. The risk for Inâians iies not so 
much in the possibiiity that the govunment would trg to pocket the proceeds or 
rmke a secret commission, but in the possibiüty that oflidals muid fàil to am 
diiigently. See Bluekmy Ri-, sypra, note 5, where Indian An?irs inadvertenciy 
fàiled to exercise a statutory right to resdnd a uansfer of mineral riglus in 
surrendered luid onœ they mliEcd rhac the tig&ts had been convcpd by 
mistake. Here, as in transactions among non-natives, the doctrine of fiduciary 
obligation is applied Wo keep pusons in a fidudvg apadty up to their duty." 
The quotadon is taken h m  Lord Dunedia's judgment inNoc tm v. to*d 
Asbburton, [1914] AC. 932 at 963 (H.L.). 

135 Provinciai legisladon does, howtar, permit trustees to mPh a summvg 
appiicaeion to court hnr dhection~. British Columhiats T W e e  Act, R.S.B.C. 1979, 
c. 414, S. 88, is typicai of diis type oflegis(?tion. Apart dtogether h m  the 
question as to whether this 1egisIation e n  applies to Bdudvies who do not 
ahbister a nust of pmperrp, the courts have rrhiscd to pem~& mstees to use 
such legisladon m deiegate dkmtioaary responsBîiities to the coum. For O 
discussion of the amMt of these provisions, see T i  1 CaMCla, *a, note 26 
at 897- & authorides Cheze dted. 



if judges were to dictate his obligations expost facto-on the basis of 

events which neither partg codd pmdict or control-or if they were to 

assess his periomiance only against its outcorne, thereby pmviding a 

guarantee oisuccess which was neither promised nor expected. Imposing 

unrealistically high standards upon fiduciaries wouid interfére with the 

formation of usefd relationships just as slue1y as the existence of 

unreguiated opportunities for exploitation. Nor could the courts simply 

ignore these relationships on the ground that they feu outside the chses  

protected by juridical doctrine. The importance of the benefits which they 

generate and the kquency with which they o c a u  preclude this option. 

Faced with an unavoidable requirement for effective regulation, and unable 

to insist on adherence to specific promises, the courts have intervened in 

the only way contemplated by judicial precedent. They have required the 

fiduciary to conduct himself in a trwtwortby manw-in a manner 

appropriate to the importance to beneficiaries of the performance of the 

type of obiigations which the fiduciary has undertaken, or which 

circumstances have t h s t  upon him. 

Long ago, equity idenmed the standards which characterize 

trustworthy performance. They are fideiity, mgence, prudence and 

impartiality.136 Courts of equitable jufisdiction deveioped a series of d e s  

designed to induce adherence to ththese standards by trustees who had 

undertaken to execute express trusts of pmpertg. Over the years, the mies 

were adapted on an ad boc bas& to protect the integrity of a varie y of 

reiationships which were not otherwiee effectively reguiated. It is probablp 

not possible to iden* ali of the relationships subjea to such reguiation as 

- - 

136 Trusts 6, Canadrr, -a, note 26 at 690,69&710,71&749,75îb762 &787- 
879; uUnconsdonable Tmnsactions," sirpnr, note 27 at 52; D.W.M. W a m ,  "Lac 
Minerais Ltd. v. Intemational Corons Resou~ces Ltâ." (1990) 69 Can. Bar RCp. 
455 at 468 [hereinafier "Lac Mlneralsn]. 



" . . . the cltegories of fiduduy, IlLe those of negligence, should not be 

considered closed . . .. "'" Nor is it possible to provide a comprehensive iist 

of the d e s  iikeiy to be applied to fiduciaries falling into each catego y, as 

the couris ha= deciined to " ... fetter this useful jurisdiction by defining the 

exact bits  of its exercise, 9, 138 

It is riiF)icuIt to predict with confidence the precise obligations which 

WU be imposed by the appiication to a specific relationship of broad 

concepts like fideiity, diligence, prudence and impartiality. Their main 

advantage is that, taken together, they comprise ail of the speclfic 

obligations which must be imposed to protect the integrity of 

relation~hi~s.'~~ If we are to replicate the reasoning applied by the courts 

when they corne to speii out the content of fiduciary duties it wiii be 

necessary to identify the principles upon which the courts rely to 

determine the degree of fidelity, diligence, prudence and impartiality to 

which fiduciaries have amiaiiy k e n  held in respect of speci6c classes of 

reiationships. The body of d e s  dedoped to induce observance of a @.en 

standard of conduct in respect of a parücuiar type of reiationship should 

define the standad for such relationships. 0 

13' G W n ,  supra, note 1 at 384. 

13* Tate v. Wifliutlzsoon (1866), LR 2 Ch. App. 55 at 61 Lord Chancellor 
Chelmsfi,rd)-sly reiative/discressed, dissolute expectant. This caution was 
cepeated by all members of the coure in T@on v. Sperni, [1952] 2 T.L.R. 516 at 
522,529,530 & 533 (CA)-coworkers for the advancement of the Muslim 
religion. 

13' See, e.g., "Conact and Fiducîary Du y," supra, note 20 at 427. American 
writers tend to include Bdelity, agence and impardality as components of a 
duty of loyaîty. Pmdence is uni* desuibed as a duty of are. Sec, e.g., JB. 
Langkin, The Con- Basis of the Law of Trustsn (1995) 105 Y& LJ. 625 
at 655457 [hueinafrer Tonmaadan Bas& of Tmsts"]. 1 have mided the use 
of UIoydty" h u e  as it b y s  seems to me to irnpiy a much more expansive l e d  
of personai demtion towvds the dependent pasty than the guarded generosit)r 
wMchisreallyaIttb?ttheInwrrquirrs. 



3. nie ~wmulation of Pidudarg Obligations 

Remedies for breach of fiduciary obligation are designed to seme 

three purposes. They provide redress for victims of exploitative conduct. 

They deter simllv misconduct by other fiduciaries. In respect of ongoing 

relationships, they ais0 provide guidance as to how the fiduciary is to 

conduct himseif in fbture dealings his beneficiaryWlm Remedies granted in 

common law actions-punitive damages, for exmple-sometimes have a 

deterrent element as weli. The common law's arsenal of prescriptive 

remedies is, however, usuaily trained squarely on one or more of the 

Litigants. It is the defendant's behavior which amcts  judicial censure. An 

important feawe of most cases involving breach of fiduciary obligations is 

that the audience to whom the judicial rationaiization of the outcome is 

addressed is usually much broader than those assembled in the courtroom 

for the hearing. Although the overail purpose of the doctrine is to pmtect 

the integrity of useful relationships, the outcome of individual cases seldom 

protects the Utigants' relationship. It is umidy too late for that by the t h e  

its ternis are presented for adjudication. The best that the court can do is 

to support the required standard OP peif;ormance by declaring it to have 

been an enfoiceable cornmitment aii dong, and Eashion a remedy aimed 

both at compensating the beneficiarg and at withdrawing h m  the ffduciq 

all ben&@ which he might have hoped to gain by acting in a manner 

inconsistent with that which the law (now) prescribes-this iast, pour 

murager  les autres. 

In cases in which the court can determine with tolerable accuracy 

that the conduct complained of threatens the existence of simllar 

relationships, the judge can simply decl;ue the dationship fiducivg and 

The C w d i a n  relationsbip is an ongoing relationstiip in thls sense. 



prescribe the obiigations required to protect it against the pvticular brand 

of misconduct suggested by the e~idence."~ In such cases, the fiduchry 

obligation becomes, so to speak, the recipzocal of the erploitative conduct. 

Cases which can be dealt with in this mannes often involve egregious 

violations of any acceptable standard of honest deabgela 0th- examples 

include cases in wMch the sociai or economic issues have been mfficiently 

weii defined in the material before the court as to make possible the 

formulation of an obUgation of general application.143 In these cases the 

court is imposing a substantive obligation mandated by the importance of 

maintainhg the integrity of a cîass of reiationships of social or economic 

value. 

A sornewhat Merent treatment is appropriate, ho-, where a 

vaciety of possible terms might protect the reiationship more or less equally 

weli, but where it is unclear which the parties themselves would have 

-- - - 

See, e.g., "Flannigan, 'Fidudary Obîigation,'" supra, note 20 at 3 10 & 3 11, 
where the author argues that "[Fidudug obîigations vacy] In accordance with the 
relevancy of the particulv duty to the mpective Ebctuai positions of the pardes 
to the dationship. Genedy speakhg, [fiduciary obiigations are] defined by 
whatever d e s  are requkd to maintain the integrity of the papticuiar 
relationship." Pmfkssor FlarYiigan would, however, &nit the appiiation of the 
doctrine to "misting reiationshipsn in which the fiduciary bas "access to assets" 
@p. 321 & 322). For this theory to be of generai application, the notion of 
"trust" has to be rede5ed to inchide situations in which the beneficiaxy does not 
actuaiiy trust the fidu* ('Wgllant misis"), and the notion of "assets" has to be 
so broadiy defhed that it loses much dlscriminative power. In Szarfierv. Ch& 
(l986), 54 O.R. (Zd) 663 (H.C.), fbr e~limpfe, the assets to which fiduckuy gained 
accus by mason of his misconduct consisted of the Ifnaions of the benc8chqfs 
esanged wifk 

" Reading, *a, note 115, and AG. v. Gbdhhcoddarrl, [1929] 98 LJKB. 743, are 
exampIes. No amy of occupation could tolerate the bss of autûoricg generated 
by the use of milltacy prMiege!s fot vioiating the I?ws of the counagwhich it 
occupied, and no police force codd maintain odcr ifit confined itsei€to 
prosecuthg O* those aimiiills who 6ii to corne up with a bribe satis&toy to 
officer in dmge of the investigation. 

See, e.g., Mdhemey,  supa, note 54. 



chosen. Most often, this uncerPinty ylses because the range of possible 

temis ciiffer in the& economic impact on one or both of the parties. The 

tenns which the parties wuid ha= chosen bad they foreseen the 

cfrcumstances which actually occurred would depend on the saength of 

their relative bvgaining positions when the& relationship was Brst 

established or as it developed. In these cases, courts are not able to 

provide the required regdation simply by imp-g specifk o b ~ ~ a t i o n s . ' ~  

As the cimrmstances which give rise to opportunities for exploitation 

become less and less similar to those within the reasonable contemplation 

of both parties at the cime the relationship was b t  estabLished, the 

imposition of obligations for its protection assumes, more and more, the 

charactes of judicial management. Courts seeking to amid becoming 

arbitrators of the day-today disputes arlsing in such relationships have iittle 

alternative but to induce simllarly siniated parties to re-negothte the basis 

of their relationship whenever events make re-negotiation essential to its 

protection. In such cases, the substantive obligations irnposed by the court 

are whatever is needed to induce re-negotiation if, as and whenever the 

protection of si- reiationships reqpires it. Definhg the content of the 

fiduciary obiigations which wül be imposed to reguiate such relationships 

resuifts an understanding of the tools avaiiable to the judiciary Zor this 

purPo= 

The major function of legal d e s ,  however imposed, is the definition, 

allotment and enhrcement of "entitiements." Bntitlements are pre- 

-- -- - 

lM These situations ue to be disthguished h m  those in which the pasties have 
spedBc?up. givm the couns a H a n s e  to impose obligations or ante-to impose 
so=caUed uquasi-fiduduy obiigamions"-by conarcdng that one of diem b CO use 
his best e&1m to achieve a mOin d t  See, e.g, ~ I ; d ~ R a t f t u c 3 y  
Ca v. Chat C h t m I R a i f i q y  CO. (1911), 27 T.L.R. 451 at 452 & 453 (Rail. & 
C d  Corn.) and Atmospberic DMqg Sysfems I i .  v. Intenratfonal Hard Sdts 
i i i ,  119941 5 W.W.R 719 at 733-736 (B.C.S.C.). 



judgments as to which of competing parties will p& in the event of 

coafli~t.'~~ In disputes among parties to relationships d e b d  to be 

"fiduclary," entitiements are compendiously described as ''loyaitf' and 

"pmdence." Tbey are aiiotted to those categories of parties whom the hw 

designates as beneficiaries-the parties who depend on the conduct of 

others b r  the enjoyment of legal or practicai interas. If we regard the 

social cost of unreguiated arploitative conduct as the destruction of useful 

relationships, fiduciiuies are in the best position to amid those costs. AU 

they have to do is to announce, in a timely manner, the cimunstances 

which prevent their continuing to perfom as expected. At that point, the 

beneficiary wiii have to decide whether to terminate the relationship 

entireiy, accept the proposed deviation or make it worthwhile for the 

fiduciary to continue as before. Despite judicial rhetoric indicating 

~therwise,'~~ it is highly unlikely that a beneficiary's entitlement is anything 

like "loyaity," as that word is commonly understood."' 

ld5 G. Calabresi &AD. M e h e d ,  "Property Rules, Liability Rules, and 
Inlrienability: One View of the Cathedrai" (1972) 85 Hamard L. Rev. 1089 at 
1090-1093 [hereinafker "One V i e ]  . 
146 "Not honesty aione, but the punctiiio of an honor the most sensitive, is then 
the standard of behavior [expected of fiduciaries]." Per C-O, C.J., in 
Mdnbadv. almon, 164 NE. 545 (N.Y. Ct. App. 1928), quoted in DA. DeMott, 
Ftdudany ObZ@atkm, Agency and Pat~nersbip: Duties in Ongofqg Business 
ReWom&@s (St. Paul, Minn.: West, 1991) at 24. 

14' See, L.S. Se*, "Some Prindples of Fidu* 0biigationn [1963] Cambridge 
LJ. 119 at 125 & 126 where Profkssor Seaiy argues tbat, at least in respect of one 
of his ciassi8cadons of fiduciary dationships, conarca between benefiduies 
and their fiduduies wül be upheld if the bendciacy is awve t h  the Bdudvg is 
an oppoedte principal or has an rdsuse interest, and if the beneficiary has 
availab1e any s p e a  information which the Bduciary has rquired in his capadty 
of fidu-: ' ... [D]iscIosuze of nothing more than these two mattem is 
neccesyg, even today, fw a conma berwccn fidudvy and benddacy to be 
upheld . . . . " 



The d e  most often cited as jusriacation for the imposition of 

fiducivy obiigations is the d e  pmhibiting conflicts of interest-the d e  

that a fiduciary may not aUow hirnseif to be put into a situation in which his 

pemnal interests contllct with those of his benefidary. Notwithstanding 

this prohibition, the iaw does not appear to regard conflicts of interestper 

se as intrinsically evü.'" Provided that inçormation is plentifid and 

transaction costs are non-existent, self interest is genedy thought to 

advance social benefits,14' so much so, in k t ,  that some commentators 

argue that the sole purpose of juridicd principles is to mimic the result 

which would have been attained through cost-free negotiations.'50 What is 

problematic is the pursuit of self-interest in circumstances in which its 

existence could not reasonably be expected by the dependent Party. 151 

'" See, e.g., Mo@ Steamsbfp Co. Ltd v. McGregot (l889), 23 Q.B.D.598 (CA.), 
af€'d [1892] AC. 25 (H.L.), where Bowen L.J., said, in respect of a commercial 
relationship: 

1 can Bnd no authority for the doctrine that . . . a cornmerciai motive 
deprives of just cluse or arcuse acts done in the course of tnde which 
w d d  but b r  such a motme be justifiable. So to hold wodd be to convert 
into an iiiegal motive the instinct of seCadvancement and self-protection, 
which is the very Incentive to aU =de. 

per Bowen, LJ., at 23 Q.B.D. 614. See &O, Bray v. Ford (1895), [1896] AC. 44 
at 51 & 52 (H.L.) and the caution set forth in P.D. Finn, "Cornmerciai Law and 
MonUty" in FCdUCfClry ObiigaHotts (Vancouver: Continuhg Legal Education 
Sodetyof B.C., 1989) 2.1.01 at 2.1.14. 

R.H. Co-, The Pmblem of Social Cost" (1960) 3 J.L. & Economlcs 1. 

''O See, e.g*, "Contract & FidudYg D u r ,  supra, note 20 at 426428. 

"' Cf. Kelly v. Endhrtm (1912), [1913] AC. 191 (P.C.), and Fuster v. Rhaume, 
- [1924] 2 D.L.& 95 1 (S.C.C.). In the Factw case, the defendant Réaume wu a d 

estate agent ostensibfy emp1oyed by the PLaintiffS to arrange of the saie of the& 
property. At his request, the PlaintifEs w t e d  him an option to pu&= in his 
own name for the purpose of ndlltating a sale. Uidmltdy, the pmperty wu sold 
at an acceptable price. However, Réaume nilod to disclose the hct that, during 
the time he was negotiating the saie ofthis pmpercy, he h?d &O been retained 
by the buyer to negothte its purchase. The Supreme Court of Cana& rrstod 
the triai judgment in h r  of the Plnladas on the basis that the Réaume was in 
bteach of his obfigadons to the Plaintiîb by hSUng to ciisciose the conflIct of 



the party who proceeds in ignorance of the other's selhterested 

intentions is unable to take steps to protect himseif, there is iittle chance 

that the dealings WU tum out as he had been given to expect. The 

benddarg is, however, seseldom tequired to pro- that the fiduclarp has in 

fact preferred his own interests. The presumptions -ch attend 

allegations of misconduct by fiduciaties usually make that unnecessw. In 

fiduciaty law, disloyalty is inferred from its appearance. Once judicial 

suspicions of mlsconduct are aroused, the fiduciary is conciusively 

presumed to have acted dishonestly, or at a minimum, he is required to 

prove that he acted h~nestl~.'~~ Thus, the misconduct which gives rise to 

the rhetoric of seMess s e ~ c e  is la& of candor, not iack of almism. The 

beneficiary's entitlement is an entitîement to a meaningful and time1y 

disdosure. 

It is unlikely, however, that disdosure is seen as an end in itseif. The 

reason for insisting that the fiduciary disclose his intention to prefes his 

own interests to those of the beneficiary is the p-tion of usehil 

reiationships in a form in which they wiil p d u c e  the benefîts for which 

they were created. Disdosure tends to promote that purpose. It gives both 

parties an opporninity to bsirgain about the qyaii ty of the semice the 

fiduciary is to provide, foiiowing developments which make it materiaîiy 

more onerous h r  the fiduciary to continue at the Ievel expected at the 

outset. The standard of service actually enforced, whiie it ma.  not vnount 

to loyaltty, nevertheleai requins of the Bduciup a great deal less seK 

interest than is iikely to be corntortable. Aîî that is needed for the doctrine ' 

interest In BZlty, the hcts were similgr, except tbu the âehdant Endefton 
d e  it clev to the seiier he lcquitcd the option that he was buying on 
his own accoun~ The Coust u p h d  the dismissll of the daim based on fonflia 
of interest. 
LI2 "Economic Character," nrpm, note 20 at 1053-1056. 



to do its job is that the benefits fkom misconduct should appear to the 

average fiduciary as approximately equal to the benefits from honest and 

diligent performance. If that result can be brought about, the doctrine 

should induce conduct which is just as satisfactory as universal moral 

reform, and fkr more iikely: re-negotiation of the basis of the relationship 

which respects legitimate information requirements as weli as the relative 

bargainhg positions of both parties, or discontinuance of the conduct 

which threatens such relationships. The doctrine of fiduciary obligation 

attempts to harness the self-interest of the fiducivy into an exercise aimed 

at p r e s e ~ n g  relationships on the only tems upon which they could 

produce results reasonably acceptable to al1 parties.'53 

a. The art & science of economic inducement 

Protecting relationships which contain inherent opportunities for 

exploitation means reducing significantly the probabiiity that the fiduciary 

will seize the exploitative opportunities inherent it. Apart from such 

imponderables as the moral character of the fiduciary or the strength of his 

aEections for the beneficiary, the probabiiity of deviation depends largely 

on the utility which the fiduciary feels WU flow from exploitation. In other - 

words, fiduciaries, like anyone else, tend to choose, kom the range of 

options presented to them by circumstance, that course of conduct which 

is likdy to produce the greatest benefit for themselves. Expected 

benefit is a function of the value to the fiduciary of the benefit he 

Is3 This outcome is hir more satisfactory than the imposition of obîigations ex 
ps t .  Inevimbiy, the temptation to rely on cimimstances which have actuaiiy 
occurred as a measure of what ought to have been bzeseen is un0ùr to 
fiduciaries. Reson to u s a  rrlationships is threatened just as surely by 
unredistic expectations of other-interested behavior by fiduciaries as it is by 
exploitation of the interests of beneficiaries. 



is Likely to recehre h m  exploitation and the probability that he will receive 

that benefit. 

As long as fiduciaries believe that the payofffrom exploitation is 

roughly equal to the payoff h m  performance, there WU be no incentive 

for them to deviate h m  the expected level of performance. They would 

do just as weii to hil8U. reasonable expectations. There WU be cases, 

however, in which, the payoff from exploitation is greater than the payoff 

kom performance, sometimes much greater. Here, fiduciaries would 

benefit, at lem on the average, if they were to deviate h m  expected 

standards. It is the latter situation which gives rise to the need for 

regulation. In individual cases, the point at which a particular fiduciary 

finds a specific temptation too good to resist will depend on a number of 

factors. Some of these-the extent to which the fiduciary is risk-neutrai, 

rïsk-averse or risk-preferrllig or and whether the fiduciary correctly assesses 

the degree of risk or the value of deviation-depend on the preferences 

and capabiiities of the Individual fiduciary. Other factors depend upon the 

type of relationship under consideration. It is a kature of certain classes of 

relationships that the Ukelihood of disdosure and redress is remote-most 

of the s t m s  relationships regulated by the doctrine of undue intluence are 

examples-and the temptation for a fiduciary to deviate h m  expected 

standards depends aimost entirely on the economic opportunities which 

present thernselves, and on the moral cast of the fiduciary. If the doctrine 

of fiduciary obligation is to induce generai adherence to accepted 

standards, the court cannot deal with each indhridual case as if it were one 

of a kind. Judicial d e s  must be designed to appply to ciasses of 

relationships," and to average behavior. In the absence of empirlcal 
- 

'* In CLB.C, supra, note 103 at 209, fot example, the House of Lords pointed 
out that the doctrine of undue inauence was aimed at remedying breaches of 
codidence inflicted by ciasses of fiduciaries upon ciasses of beneficiaries. 



evidence, judges simpiy have to reiy on experience and intuition to assess 

averages. 

The doctrine of fiduciary obligation operates to discourage 

misconduct by fiduciaries by approximating the bendits available through 

misconduct to those avallable through perfomce. This resuit is achieved 

by a series of procedural d e s  aimed at impmving the chance that the 

beneficiary WU be able to estabiish misconduct, and by increasing the cost 

to the fiduciary whenever he does ~ 0 . l ~ ~  AS long as fiduciaries are able to 

discern the boundaries of their responsibilities, the doctrine seldom 

imposes an unf;air burden on them. Fiduciaries who find that unforeseen 

circurnstances have made it materidy more onemus to adhere to expected 

standards c m  always disclose theù intention to pursue inconsistent 

opportunities and ask for the beneficiarg's consent to the proposed course 

of action. If the beneficiary refuses to consent, the fiduciary can, in most 

cases, teminate the relationship or re-negotiate his role in it. 

i. impioving the odâs 

The risk of disdosue would be inmased if the standard which 

beneficiaries must sa&& to pro= iiability were to be decreased. Lowering 

the evidentiary standard would also help overcome the impossibility or 

impracticabillty of the benefidary's monitoring the fiduciary's perfiormance 

or evaiuating the quality or objectivity of his advice. 

lS5 As mentioned eatiier, the obiigation not to engage in conduct himical m the 
integrity of the relatiomhip and the obligation to m a k  complete and timeiy 
disclomue of the fidudug's intention to deviate h m  expected eerfiormance yc 

substantive obligations. As a maet of policy they are justilied by the importance 
of felationrhps declPrrd to be kduciary. The Nks which a s t  upon the fidu* 
the onus of d p a t i n g  h i d  h m  aliegations of misconduct ue proceduni. 
Theh purpose b to support &charge of the substantive obJigations. 



There are t h e  issues in respect of which the court codd lower the 

standard of proof which the beneficiary wouid otherwise have to dischuge. 

F h t ,  the court might relîeve the beneficiary of the necessity of proving on a 

baiance of probabuities that the Bduciary actually exploiteci his intemts. 

For example, the court could ghrc judgment for the beneficiary upon 

evidence that the fiduciary was tempted to deviate h m  the expected level 

of pedomance by the possibility of receMng benefits which esceeded 

those which he might expect to receive by adherence to that standard, and 

that the outcome of the fiduciary's efforts was consistent with a 6nding that 

he succumbed to that temptation. In order to displace the implication of 

misconduct, the fiduciary would have to prove afkmtively that there was 

no e~ploitation."~ Secondly, the court could d e v e  the beneadary of the 

necessity of proving that the breach compiained of was the effective cause 

of the loss sufEered by the beneficiary. For example, the court might 
' declare the fiduciary iiable for ail  loss suffered by the beneficiary upon 

proof that the deged misconduct was one of the iikeiy causes of that 

 los^.'^^ Flnally, the court could relieve the benefidary of the necessity of 

pmving the precise extent of his loss. Hem, the court might give judgment 

for the beneficiary if the fiduciary Wed to pmve th;u the beneficiary's loss 

was of the magnitude clairned. It WU be usefid at this point to review 

authorities iiiustrating each of these evidentiary des. 1 should caution that 

these t h e  issues are not easy to compumienmlize. It is often difflcult to 

ta for example, when a cpestion of causation becomes a question of 

quantum. As a practicai matter? rehation of the standard of proof in one 

area often includes a daxation of the standard in another. 

'" uEcot~~mic Chatacter," *a, note 20 at 1051 & 1056. 

*' J.D. Davies, UEqjtabie Compensation: 'Causation, Forseeabiîi y and 
Remoteness'" [herdnaf'ter "Ecpitable Compensationn] in D.WX W a m ,  eâ., 



In the Glènnie case,158 the assignee of the assets of a Bnn of stock 

brokers sued one of the Brm's fiorner customers for unpaid kes ht 

services rendered, and fbr moneys paid by the Bnn on the customer's 

behaif fot the purchase of shares and secuzities. The customet contended 

that, as a r e d t  of negligence and breach of duty by his brokers, he had 

SUffi3red a loss in excess of the amount ciaimed, and he atgued that the loss 

should be set off agalnst the brokers' claim. The customet was aiiowed to 

set off his losses against the daim, and the plaintif%' action was disniissed. 

The customer's portEolio consisted iargeiy of shares in Intemationai 

Nickel Ltd. and the Brazllian Traction Light, Heat and Power Co. At one 

point, the customer, concerned about concinuous decreases in share 

prices, instructed his brokers to seii dl stocks which they then held on his 

behf,  to apply the proceeds in papent of what he owed the firm and to 

pay the baiance to himself. Had these instructions been oarried out, the 

customer's indebtedness to his bmkers couid have ken paid off out of the 

ptoceeds of the sale and he would ha= received a surplus of about 

$10,000. The piaintWs manager, however, advised the customer not to 

seii, and the customer accepted th& advlce and ptovided the firm with R n  

more coiiaterai to secure papent of his account. The jury found that the 

manager's advice was not disinterested. In hct, it was motivateci by the 

Brm's interest in maintaining the d u e  of the Nidcd and BmzWn sharrs. 

The onus of establishlng negiigence or breach of duty fdi upon the 

dekndant cwtomer, who sought to have his loss set-off agahst the 

lS8 ZC. G l i f e  v. Mm. & 6 H O U '  M, [1935] S.C.R. 257. 



plaintifs clah for fees and disbursements. The customer alieged that the 

advice he received was " . . . tainted by a personal interest on the part of the 

brokenr which they did not disclose . . . and which was not [then] known to 

him . . . . "lS9 Mr. Justice Davis, who dehered the unanimous judgment of 

the Supreme Corn said:160 

It would be useiess to detaii the mass of evidence given at the triai. 
Each story taken separately is in itseif a convindng story, but when 
you heu both stories together you reaiize that the ditncuity lies not 
so much on the facts as in the implications involved in, and the 
inferences u> be dnwn hm, the proved hcts. Theie is reluy very 
Iittie substandaf dispute as to the facts. 

There was, however, one circumstance which codd have persuaded 

the jury to accept the customer's interpretation of eants. The principals of 

the Bmi of stock bmkers hiiled to test@. They did not ghre evidence at the 

hearing exdpating themselves h m  their customer's charge of 

dish~nesty.'~~ This is redy the oniy circumstance mentioned in the 

reasons for judgment which would ha= diowed the jury, or the Court for 

that matter, to distinguish between opposing inkences which codd have 

been drawn h m  the evidence. The outcome of t h  case can oniy be 

q a i n e d  on the basis that, once a conaict of interest was established, the 

brokers bore the onus of exnilpatlng themselves k m  allegations that theh 

advice was calculated erclushrely to serve their own interests and not those 

of their customer. By shihiag the onus of ptoof in this way, the Court 

relieved the beneficiary of the necessity of proving on a balance of 

probabiiities that the fidu- actuaily arploited his intemas. 

Gletutie, s q p ~ ,  note 158 at 262. 
'" Gletutfe, supm, note 158 at 263. 
161 GZenttîè, sgma, note 158 at 273. 



In the Bfggs case,'" the Privy Council was d e d  upon to judge the 

conduct of a fawyer who had deliberately concealeci h m  clients 

Information relevant to their dedslon to gmnt a loan of $13,500 on the 

security of a mortgage of real propexty. The property was W d y  heavily 

mortgaged at the time the bomwers applied for the loan, and a proper 

valuation would have shown that it would not have yielded enough on a 

forced sale to pay off aii of the erdsting charges, let alone the proposed 

$13,500 mortgage. Throughout, lawyer Brickenden acted both for the 

borrowers and for the lenders. Besides this codict  of duty, Brickenden 

was also in a conaict of interest with his mortgagee clients. He held a 

number of mortgages on the properties on his own account and he had 

arranged with the bomwers that these would aii be paid off in fidi out of 

the proceeds of the $13,500 advance. Actudy, this was the only way in 

which he couid be a s m d  of repapent. The bomwers were already in 

arrears on previous mortgages of the same properties. Ifmy prior 

mortgagee had Instituted foreciosufe pioceedings, Brickenden was unîikely 

to recover most of what the bomwers owed him. Thus, he had a vested 

interest in the loan transaction proceeding, whether or not that was a h  in 

the interests of either of his clients. 

There was no suggestion that it was Brickenden's duty to determine 

whether the se&y o f k d  by the borrowers was adeqyate. That was up 

to the loan company's boani of directors. Their handiing of the transaction 

162 B m  v. Lon&# Lotas 6 Stzvfqp Co. (1930), 39 O.W.N. 126 (H.C.), r&d 
(1932), 41 0.W.N. 48 (CA.), ai?l deddon mtored with variation, [1933] S.CA 
257, lfPd sirb mm. BHdm&n v. Lonàkm Lom, & Swirrlgs Co., [1934] 3 D.L.R. 
4 s  (P.C.). 



lefi a lot to be deshed. For one thing, they approved the transaction before 

reviewing the cedlcate of title.'63 In fkct, the aial judge suggested t k t  the 

conduct of the mortgagee's directors in handling the transaction put them 

in breach of tbdr fiduchyduty to the mortgageda Nor were the loan 

company's o ~ c e m  any more camfbi. They aiiowed the net proceeds of the 

loan to be paid to the bomwers four days prlor to appmval of the 10an.'~' 

Brickenden was, however, held liabie to pay to the ioan company an 

amount equal to what it had lost by advancing the $13,500 to the 

borrowets. Brickenden was either to pay the balance owing on the 

$13,500 loan, in which case he would be entitied to an assignment of the 

mortgage security, or alternatively, he was to pay to the loan company the 

Merence between the balance owing on the $13,500 loan and the amount 

recovered in respect of that loan from a judicial sale of the mortgaged 

properties. The loan company was to have the option of deciding which of 

these two alternatives Brickenden was to be obIiged to a c ~ e p . ' ~ ~  

The underlying thesis of this judgment emerges kom an anaipis of 

the manner in which the Supreme Court and the PrÎvy Councii dedt with 

various arguments advanced on behalf of Brickenden. He argued chat the 

loan company made its decision to advance the 113,500 independen* of 

his advice as to the state of the titie. Even if his certifîcate was defective in 

31 O.W.N. at 128. 

la 31 O.W.N. at 127 & 128. As Raney, J., put it, "If [the mana- director] were 
living and in a position to defend himself, it is aot udkdy that the Court, in an 
appmpriate ptoceeding, w d d  be able to fix the directors, or some of them, with 
penonll responsibiüty for whatever loss may be incurred ultimateiy in those 
transacdons, owing to theîr negiect to petform the iiduciary duties which they 
undenmk when they accepted their appointments." 

[1934], 3 D.L.R at 468. 

'" 31 O.W.N. at 129, [1933] S C &  at 258 & 259 [a9341 3 D.L.R. 470 & 472- 



that it fkiied to kt two mortgages in his own hvor, the= was no evidence 

that the directors ever considered the certificate bef'ore they approved the 

loan, and hence, no evidence that its inaccuracies ever Muenced thek 

decision. Sixteen out of the nineteen judges who heard the case dismissed 

that argument. Lord Thankenon oflfered this explanaion on behaifof the 

P r i .  Council: 

When a party, holding a fiducivg relationship, commis a breach of 
his duty by non-disdosure of materiai hcts, which hls constituent is 
entitied to know in connection with the transaction, he carmot be 
heard to maintain that disdosure wodd not have altered the 
decision to proceed wïth the transaction, because the constituent's 
action would be solely detemiined by some othu Eictor, such as the 
duation by another party of the property pmposed to be 
mortgaged. Once the Court has determined that the nondisciosed 
facts were materiai, speculation as to what course the constituent, on 
disdosure, would have taken is not relevant.16' 

What the Court is t a h g  about here is the standard of proof of 

causation which is to be appiied in cases involving breaches of fiduciary 

obligations. In non-fiduciary cases, credible evidence adduced on behaif of 

a defiendant establishing that it was just as b l y  that the plaintiff's loss was 

caused by circumstances for which the defendant was not accountable as 

by those for which he was would result in the dismissal of the plaintiff's 

daim. The reason is that, in out legal system, plaintifb must bear the onus 

of pmving their case on a balance of probabilities. The Bîggs case inâicates 

that it is otherwise where the plaintiff estabiishes that the dekndant has 

violated a fiduciary obiigation which he owed to the plainti€f?8 

'" [1934] 3 D.L.R. at 469. 
168 See, e.g., JaçCs v. Da* (1982), 141 DI.R (3d) 355 at 359-361 (B.C.CA). 



proof of quantum 

The Plaintifb in the McNeU case1@ sold coai minhg rights to the 

defendant McNeil. The rights were sold upon the understanding that 

McNeil wodd incorporate a company to be caiied the Port Hood Cod Co. 

Once the Defendant had acquired h m  the P h t i f &  and others enough 

mining rights to fom a commercidy exploitable block of minerai rights, he 

was to transfer the mining rights in the block to Port Hood. Port Hood 

would pay for the mining rights by the issuance and deiivery to the 

Defendant of Port Hood bonds having an ag%regate market value equal to 

the cash value of the mining cights as of the date the rights were transferred 

to the company, together with an equal nurnber of that company's shares. 

The cash value of the PlaintiffS' mining rights, as of the date of the transfer 

to Port Hood, was $4500. As of that date, the company's bonds were only 

worth 90% of their hce value and its shares had no market value. The 

PlaintiaS shouid have received bonds of a hce value of $5,000 and an equd 

number of shares. 

As things m e d  out, the Defendant had to raise apprordmately 

$65,000 to acquire an exploitable block of mineral rights, and he was 

required to pay the lender a bonus of $12,500 in order to secure this loan. 

The Defèndant had made no aiiowance for this unexpected expense. 

Accordingty, he took the position thzt the cost of this loan shouid be borne 

by elch investor in proportion to the value of the rights which he 

aanskrred. The transaction codd not have ken compkted without such 

payment. Evuyone d o  participateci in the transaction benefited from this 

16' F u l b  V. M'1vefI (1905), [1906] N.S& 506 (N.S.CA), upheM sire nom hf~d 
v. P i t z  (1906). 38 S.C.R. 198. 



expenditwe and ail should be requiced to shoulder some of the burden of 

dischatging it. McNeil held back, out of the bonds and shates to which 

each of the P l a u i W  w d d  otherwise be entitied, bonds and shares of a 

market value of $1,350. 

The Court held that McNeil was not entitied to withh01d securities as 

compensation for the hance  charges. The Plaintifts had never expressiy 

conferred this authority on McNefl, and no legai doctrine alLowed the court 

to impose it. Accordingiy, McNeil was ordered to pay each of the Plain- 

$1,3M plus interest and costs. On appeal to the Supreme Court of Canada, 

McNeil added an aitemative argument concerning quantum, and it is this 

argument which is of interest here. McNeil contended that, even if he was 

required to compensate the Plainta, his iiabiiity should be iimited to the 

market value of the bonds and shares as of the date upon which the 

Plaintif& made a formai demand for dehery. As the Plaintif& had never 

made such a demand, the bonds and shares should be valued as of the date 

of commencement of the action, and McNeii's iiability should be limited to 

that arnount. 

The Supreme Court rejected this argument. Mr. Justice DUE, who 

dekred the judgnent of the Court, said McNeil shouid be :"O 

... treated as a mistee wronghiiy withholding property which he was 
bound under his trust to d e h r  to his cemis que tm&ent, [McNeil] 
is M e  to make reparations br the loss su&rrd by the trust by 
revon of his breach of m s t ;  and (every presumpdon bdng made 
against him as a wrongdoer), that l a s  must be calculatecl on the 
assumption that the secoritîes would have k e n  soid at the best 
price. 

In the McNeZ case, the court &md the benefîciaries of the burden 

odnariiy cast upon ciaimants of proving the predse extent of their 10s. It 

170 Pd&, supm, note 169 at 206 



was enough that the victims could point to some loss arising from theh 

fiduciaty's mlsconduct. The Court a&d compensation on the basis of 

the highest prlce for which the securities might h a .  been sold between the 

date upon -ch the Dekndant was supposed to have delimd them to 

the Plain- and the date the action was coaunenced. The Court did not 

require evidence that the Plaintiffs would have sold the securities at peak 

prices. 17' 

In cases in which the fiduciary gains possession of money or property 

belonging to the beneficiary, the courts impose on the fiduciary the 

obligation of keeping the beneficiary's rnoney or property separate from his 

own. He is also required to maintain accounts showing details of receipts 

and disbursements.'" If the fiduciary aiîows his beneficiary's money or 

property to become mixed with his own, the court WU declare the 

beneficiary entitled to everything which the fiduciary is unable to pmve 

belongs to himself.'" 

ii. raishg the stakes 

In addition to making it easier for beneficiaries to prove expioitation, 

equity developed two techniques which tended to niiike liabiiity a much 

more expensive proposition for f'iduciaries than it would have k e n  for 

most dekndants fàced with liabiiity arising out of cornmon hw causes of 

- 

17' See, e.g., GuetJn, supra, note 1 at 362 & 363. In Fales v. Cunadkz Penttartettt 
Trust Co. (1976), [1977] 2 S.C.R. 302, the fiduciary Med to dispose of 
unauthorbxd secuiities In a timely mamer. Uitimately, the seCuTides became 
valuefess. The fiduciargwas ordered to pay compensiition bzsed on the average 
price at which similv stock was sold during the period in which the securities 
couid have ken sold to advantage. 

ln RetcGNewfoundland Co. v. AngZo-AmetJan TeI@rapb Co. Ltd, [1912] AC. 
555 at 559 (P.C.). 

'* Luptm v. Wjbfte (1808), 15 Ves. jun. 432,33 E.R. 817 (L.C.). 



FFIR~, remedies for breach of fiduciary obligation are generdiy 

designed to provide restitution-to put the victim back in the same 

position in which he would have been had there been no misrond~ct .~~~  

Liabiliy-reducing principles, iike contributory t~e~l igence, '~~ and (at least 

to sorne ment) foreseeabiii y,'" are usuaiiy ignored . Second, fiduciary 

remedies enabe the courts to withdraw h m  fiduciaries aii benefits which 

they might have hoped to gain by the& misconduct, regardless of whether 

the victim has proved that he Mered an equivaient 1 0 ~ s . ' ~ ~  Where a 

fiduciary has gained a benefit without having imposed a corresponding loss 

on the beneficiary, the courts have simply added the fiduciary's benefit to 

the beneficiary's recovery. 179 A fiduciary who exploits the interests of a 

beneficiary from whom he receives salaty, wages or commissions, for 

-- 

L74 Other thm b u d  or deceit. 

17' See, e.g., Biggs, supra, note 162 at 258 & 259. 

17' Carl B. Potter Ltd v. ne Me~antf le  Bank of Gad, [1980] 2 S.CR 343 at 
351 & 352. 
in Cf., the minority and majonty judgments in Cunson, supra, note 23 at 552- 
556 (per McLachlin, J. for the minority) and at 579-589 (per La Forest, J. Eor the 
majority) . 

See, e.g., Ckzwdfan A m  Setvjce, supra, note 123 at 621 & 622. 

See, e.g., Ccy v. P o m m ~ e  (1911), 44 S.C.R. 543, where an agent fbr the 
sale of land induced his prindpai to seil to a nominee of a partnership which 
consisted of the agent, the nominee and an innocent third party, without telling 
the principal that the agent was one of the purchasers. The partnership paid 
market d u e  for the property and the agent received a commiesion h m  the 
vendor. The p m e n  iater resold the land to a boMflde purchaser br d u e  
without notice of the agent's misconduct. The resaie price was considerabiy 
hi* than that paid to the principal. The prindpai., upon discovery the male, 
sued the agent and his parmers. He recovered judgment against the agent and 
one of the parmers who knew of the agent's misconduct. The c o r n  heid that the 
prindpai was entided to the market value of the pmpetty on the 6rst &, plus 
the profits made by the agent and his confiederate on the resaie, plus the 
commission paid to the agent ior ammghg the Brw d e +  Thus, the judgment 
confemd a gceatet beneîit on the prindpai than he muid have rrcehnd hacî 
there been no misconduct. 



example, is usuaily denied the rightto receive such income, or if paid 

already, wüi be bequired to rehind it. This d e  a p p k  even though the 

beneficiary has received the senices or advice fbr which he paid.180 

In describing the reguktory options anilable to the court up to this 

point, I have divided juridicaiiy protected reiationships into twr, broad 

categories. The Brst comprises relationships which the court can reguiate 

directly by implylng the t e m  or terms needed to protect them. The second 

category comprises reiationships in respect ofwiiich the court is unable to 

decide what arrangement the parties would have negotiated had they 

foreseen the circumstances which actuaiiy occutred. In cases fahg into 

the latter category, the courts' usuaf approach is to define, flot and 

enforce, an entitlement in hivor of the dependent party. Spedically, the 

dependent party is entitled to a complete and timeiy disclosure of the 

fiduciary's decision to deviate h m  expected performance and of the 

clrnimnances which led to that decision. The intermediate objective of the 

imposition of fiduciarg duties in respect of relationships fidihg into the 

second category, is to induce the fiduciary to disclose the circumstances 

which have infîuenced his decision to depan h m  expected pedormance. 

The ultimate objective! is to force re-negotiation of the bais of the 

reiationship. 

-- 

180 See, eg., Mimftoba andNortb-West Lund Coip. v. Datrtdsm (l9O3), 34 
S.C.R 255, where the p1ainti.E reai estate agent sold his prindpal's iand at the 
pnce stipulateci by the principal. The court, nevettheless, rehsed to aüow the 
agent to recover the agreed commission beause the agent haâ agreed to accept 
a secret commission of $200 b m  the purchasu in edmnge lot the agent's 
promise to ghre the purchver the d u s i v e  right to buy a b I d  of the iand for a 
puiod of 6 drgs. The agent never receiveû the $200; he wu denied hLs 
commission because he had c o d  a temptation to prefkr his own i n m  to 
those of his priacipal. 



Rules aimed at inducing re-negotiation are not, however, a panacea 

for the regdation of aîi of the reîationships which Eall into the second 

category. Consequently, it wiii be convenient to sub-dlvlde this categorg of 

relationships into two groups. The BRt will indude beneficiarles whose 

capacity to negotiate in theic own best interests EiUs below the average. 

Children, the elderly, persons of unsound mind and pensons whose 

judgment has k e n  impaired by a disequllibrating preoccupation or by 

undue influence on the part of the fiduciary, are obvious examples. The 

second sub-group indudes relationships in which the constituency of 

beneficiaries is so large, and the interests of individual members so 

diverse, that te-negotiation is simply unrealistic. The law makes different 

provision for each of these two situations, and 1 will deal with each 

sepasately. 

i. reduced capacity to re-negoüate 

This category indudes most of the relatîonships which are reguîated 

by the doctrine of undue influence. Undue influence cases fàii into two 

clas~es.'~' In the first class-cases of actual undue idluencethe 

dependent party must prove that the fidudary possessed a dominant 

influence over his will which induced the clairmnt to consent to the 

impugned transaction.182 In the second -ases of prrsumed undue 

idluence-the daimant need only prove that the nature of the rehtionship 

between himeEand the Bduci;uy was such that the potentïal for 

domination was inherent in it.lS3 Once the ciaimant estabiishes the 
- - 

181 Akard', *a, note 12 at 171 & 181. 
182 See, e.g., Bmik of Montrealv. Stuart (1910), [1911] AC. 120 at 136 & 137 
(P.C.) . 
183 w e n  v. Gàuei- Estpe, [1991] 2 S.C.R 353 at 377,378 & 392. See, e.g., 
Car v. Adkzttts (1904), 35 S.C.R. 393 at 4@&415,419 & 420 (parentlchilld). C=c*r 
must be regded as oopcmiled b y s ~ r i ,  sapm, note 182 at 126, in so hr as Cax 



existence of such a relationship, the onus passes to the fiducm to pro= 

that the ciaimant hilly undemood the sigdicance of the transaction, and 

proceeded only &er hill, fkee and informeci thought about it. 184 A 

potential for domination is presumed to be inherent in certain 

telationships-.parent,khild, solicitor/client, spitltuaî adviser/devotee, are 

among the ones most consistenîiy cited. In other dationships, the 

potential for domination must be proved.185 

Claims of presumed undue influence are deait with in a rnanner very 

similar to that employed in the regdation of other types of fiduciary 

rektionships. Once the claimant establishes the possibiiity of exploitation, 

an onus of excdpation is imposed on the aiieged wrongdoer. If  the 

fiduciary fids to establish that the claimant's decision was not the result of 

"the lree exercise of independent ~ l l 1 , " ' ~ ~  the claimant is entided to 

redress. 

The undue influence cases take the matter a step further, however. It 

is not enough that the claimant be provided with the relevant information 

and left to decide for himseif whether he still wishes to pmceed with the 

proposed transaction. The fiduciary must prove that the ciaimant's 

decision was f?ee h m  the fiduciary's influence. In most cases, the 

fiduciary would not be safe in proceeding with the proposed transaction 

unless and until the beneficiary receives independent advice.18' The 

deddes that a simiiar presumption vises with respect to tmnsactiom between 
husband and wik. 
f 84 Zamet, su~up, note 101 at 941. 
185 See, e.g., H o d ~ t l s o n ,  sqpru, note 8. 

la6 Is tck Nortab? supra, note 126 at 135. 
187 Mes v. T i ,  [1895] 2 Q.B. 679 at 684 (CA). Cf. I i  Nonab, supra, note 
126 at 135 where it is suggested that independent achrice may not afways be 
necessarg. 



independent adviser acts, in a sense, as a surrogate for the detached, self- 

lnterested persona which the law amibutes to us ail. The adviser is 

expected to put the case agalnst proceeding with the transaction proposed 

by the fiduclary.'" Parties who give the beneficiary to beiieve that they are 

independent advisers, but whose objectipity is tainted by their relationship 

with the fidudary or the& own self-interest, may fhd that they, too, are 

required to participate in the provision of redre~s. '~~ 

ü. diverse constituency of benefickies 

Imposing obligations aimed at inducing re-negotiation of the basis of 

usehil but vuinerable reiationships is of Unle value if, as a practical matter, 

the fiduciary cannot obtain the consent of the beneficiaries in a timely and 

cost-effective way. Regulatory problems of this sort are characteristic of 

relationships between the directors and officers of public corporations, on 

the one hand, and the remaining players in the corporate undertaking, on 

the other.lw They are &O characteristic of relationships between eleaed 

representatives and the* e~ectorate.'~~ Strict enforcement of disdosure 

and re-negoaaüon requirements on the basis of circumstances not 

contemplated at the time the fiduciaries undertook the& responsibllities 

would iikety sesuit in unfiaimess to fiduciaries, who rmy, in nun, deciine 

188 In Allcard, supra, note 12, the independent advkr was expected to have 
wged Ms. A U d  not to make a gifi of her inheritance Éor the relief of povetcy, an 
objective which, at the thne she made the gift, she had taken a solemn mw to 
advance. 

'" See, e.g., Catzson, susupra, note 23. 

KB. Davis, Jr., uJudicial Review of Fiduciary DedsionmaltfngCAme 
Theoretid Puspecthrrs" (1985) 80 Nw. U. L. Rev. 1 at 40-42 [hereinafter 
&Fiduciary Decisionmaking"]. 

"' DM. Lawrence, Government Ofïkiak as Fiduciaries: The Appropriate 
Standard" (1993) 71 U. of Demit M e q  L. Rev. 1 at 18 & 19 [hereinafier "Locai 
GovemmenC]. 



puticipate in such relationships. This outcome is hardEy conducive to the 

presemtion of these usefbi dationships. 

This problem is far h m  king resolved. Coprate law, however, 

appears to have m o  methods of containing the disadvantages of reguiating 

these relationships through the doctrine of fiducîary obiigatlon. The Brst ts 

to resvict the iiabiiity of directors and officers for b~disl~@ty."192 The 

second is to gram to directors iimited rights to contract out of strict 

obsemce  of the d e s  against conaicts of uiterest.lB What is important 

here is that protection of a large constituency of beneficiaries with diverse 

interests requires adaptation of the concept of fideîity. In this case, the 

beneficiaries' vuinerabiiity does not lie in their incapacity to look out for 

th& own interests, but in the restriction in the choice of fiduciaries 

available to serve those interests if insistence on strict standards of fidelity 

were to be irnposed. 

4. Deteminhg the regdatory needs of spedac relatioaships 

2 enforcing the duties of Adeiity 

1 ha= argued that fiduciary obiigations are what is rerequireci to 

protect usefui relationships not adequately regulated through other 

sources. In some cases, the content of the obîigations is &ly obvious. It 

lg2 This appmach muid jusrifg a limitation on the d e  pmhibiting exploitation 
by directors and ofticers of opprninities which had been mjected by the 
compmy in good biith. See, e-g., Peso S i l m  Mines Ltd. v. Cmpper, [1966] S.C.R. 
673 at 682, aithough the Sup-e Corn did not a d y z e  the resuit on this basis. 
The result which would have ken vmnd at by appwg standards of Bdelity 
appiiable to trusts is descrikd in SN. M. The Saga of Peso Sihnt Mines: 
Corpotilte Opportunity Reconsideredn (1971) 49 Can. Bar Rro. 80 at 102 & 103. 
Proîbsor &cL argues pema&dy chat the outcome in Peso cannot k defènded 
on the basis of trust standards. 



simply consists of a prohibition against the conduct which theatens the 

existence of the relationship. In other cases, determining the content of 

the obîigations is more ciifficuit. It involves an assessment of what is 

required to induce the fiduciary to make timely and Ealr disdosure to the 

beneficiary both of the fiduciary's intended depamire h m  conduct 

reasonably expected of fiduciaries in that class of dtionship, and of the 

circumstances which gave rise as to that intention. 

If the doctrine is to protect usefiil relationships, it is important that 

th& assessment be as accurate as possible, and that the dudes imposed on 

fiduciaries represent the minimum required to o&t the equiiibrium lost 

through the threat of undetectable exploitation. Ineffective teguiation 

discourages beneficiaries h m  participating in relationships which are 

essential to the advancement of their interests. Overly strict regdation wiU 

deter pmdent fiduciaries fkom assuming or contiming in advisory or 

semice des.  It may also induce fiduciaries to exact a fee for potential 

restrictions on their capacity to advance their personai interests during or 

foîiowing their period of service to their beneflciaries. Money paid to 

prevenc fiduciaries b r n  engaging in activities which do not in fâct threaten 

the interests which a particular beneficiary hopes to advance by the 

relationship is money t h w n  away. 

To some ment, hhioning appropriate obiigations WU depend on 

the circumstances of each case, and prediaions as to the content of iikeb 

obîigations wiU inevitably contain elements of uncertainty. The= is, 

however, a a y  to reduce emrs in determining which obligations are 

necessq to protect the integrity of individual telationships. Opportunities 

for exploitation, and its potential ben& for fidudacies, tend to be related 

to the structure of the reiatianship and, as mentioned earlier, to the 

existence of other adequae sources ofreguiation. Accordingiy it should k 



possible to develop a template fbr each class of dtionships which wiii 

indlcate the content of iikely obligations. 

The Biggs case1% dl serve as an illustration of a method which may 

be used to determine the obligations reqyired to neuaalize oppominlties 

for exploitation inherent in the relationship between a lawyer and his 

Lender/client in a loan tramaction. 

Compensate 
I, 

I 

/' 
-10 

Disgorgc al1 gains 
Exploit - .O5 .IO 

\Disgorge undixloscd gains 
.80 

Figure 1 

Figure 1 is a decision uee,lg5 and it is intended to represent the 

alternatives open to laver  Brickenden at the time he decided not to 

" Supra, note 162. 

19' The two digit decimai figures beneath the various branches of the uee 
represent the probability of occurrence of the event described above t h  bfilllch. 
For example, the pmbability of Brickenden's mkonduct king discovered is 
muely 5% (.OS). For a discussion of the thcornticai bais of deddon anaiysis, see 
H. Rsiifn, D-on Ana@&: Induc tory  Lectures on Chices under 
Uncertainty, (New York Random House, 1968) [herrinafter DeMo# AnalysfS] . 
For an example of its application to legai pmblems, see H. Raiîïâ, TBe Art and 
Mence of Negottafatlon, (Cambridge, M;iss.: H d  University Press, 1982) at 6 
77, M.B. Victor9 "Lidgadon Ri& A d j m i s  and ADRm in J.H. Wilkbon, ed., 
Donovan Lehm Neurton G I i n e  ADR Pructice Book (New Yosk John Wiley & 
Sons, 1990) at 307 and M B .  Victor, "Risk Evaiuation in Intekctuai Property 
Litigadon" in L. Hoswitz & E. Homitz, eds., InteiZedualPrr,pwty Counse i t~ud  
LiHgatjon, ml. 3 Wew York: Matthew Bender, 1989) at 50-1. 



dtsclose to his client, London Loan & Savuigs, the fact that he intended to 

apply $1,993.33 of the new $13,500 loan sought by Mr. and Mrs. Biggs to 

pay off mon- which the Biggs owed him.'" At that time, Brickenden 

held three mortgages on the Biggs' pmperty. The outstanding balance on 

one of these mortgages was $5,000; on another, about $800; and on a 

third, roughly $600. He disclosed the $5,000 mortgage to London Loan 

and the Company agreed that it would be in order that he should be paid 

out of the proceeds of the new advance. However, he fded to inform his 

client that the borrowers were going to pay him $1,99333 to retire two 

more mortgages in his favor, as  weli as a W e s  $500 or so by way of fees, 

commission and disbursements. This information should have k e n  of 

considerable importance to London ban's directors when they came to 

evaluate the Biggs' application for a hirther advance. For one thing, it gave 

a more accurate pic- of what the Company was rishg by lending the 

applicants any more money. The Biggs were not successful entrepreneurs 

who needed a cash infusion to tide hem over a difiicuit period. Instead, 

they were hopelessly over their heads in debt. Brickenden, their legal 

advisor and the creditor who pmbably knew most about their current 

financial state and the value of the security which they were offéring for the 

new advance, did not have confidence in their king able to meet their 

obligations. Fuli disclosure might have prevented Brickenden h m  

unloading his bad debts on to his client. 

Prior to disbursing the loan proceeds, Brickenden had to choose 

whether to exploit his superior knowledge at the expense of his client. If 

he had told his client the truth before the loan had ken disbursed, it might 

never have been appmd.  As the triai judge found that the security wodd 

not even have repaid the ch- fled a* the tide prior to the advance 

'% Supra9 note 162. 



of the $13,000 Loan, Brickenden s t d  to lose the outstanding balances on 

ali t h e  of his mortgages plus the tees and commissions the Biggs had 

agreed ta pay when the transaction -nt through, in aU, about $6,993.93. 

Concealhg the existence of two of the mortgages undoubtedly 

helped ensure that the Biggs' application received Eavorabe considention 

and made it possible for Brickenden to recover the full amount due him 

plus a bonus for his seMces. There was an element of ri&, howeves. If he 

were discovered, he wouid likely have to r e m  the $1,99333 paid in 

respect of the two undisclosed mortgages. He might even have to 

compensate London Loan for the ditkrence between what they recovered 

from the sale of the security, if anything, and the $13,500 which they had 

advanced. Nevertheless, Brickenden could reasonably have felt fairly safe 

in deciding not to disclose. London ban's managing director, Mr. Kent, 

seemed prepared to close his eyes to his lawyer's deaIÎngdg7 Brickenden 

was the son-ln-law of G.G. McCormick, president of the Loan ~orn~an~, '" 

a point not overlooked by the Supreme Court. S o  Brickenden's chances of 

getting away with his scheme wete probably very good. He could not 

reasonabiy have counted on the assignment of the Biggs mortgages to 

independent companies, and the Big@ action a m  them fot a 

declaration that neither bonus nor interest at the stipulated rate was 

payable under the London ban r n ~ r t ~ a ~ e . ' ~ ~  Let us assume, for the 

purposes of illustration, that Brickenden had estimated that the chance of 

his misconduct king discovered was about 5%. 

- - - - - - -- - 

" [1933] S.C.R at 265 & 266. 

lgg 119331 S.C& at 219 & 260. 

'* These ansacdons are de-d at [1933] S.C.R. 265-268. 



There was, however, another risk that Brickenden had to t a k  Into 

account. If he were caught, he might not only Low the amount he coilected 

in respect of the undisciosed mortgages and his fees, commissions and 

disbursements, he might a h  be made îiable to repy the amount which 

London Loan Lost by proceediag with the transaction in the ârst place-the 

Merence between the $13,500 advanced and the amount the Company 

acnially recovered on a sale of the security. Even hem, iiabilltty must have 

seemed k atm certain. It was not up to Brickenden to value the security 

offered by the Blggs. That was his dent's responsibility. Brickenden might 

reasonably have felt it u W y  that he would be held iiable for the "marked 

laxiy and dereliction of duty" of his dent's officer~.~~~ The Loan Company 

had not ken deceived about the! amount the Bi- owed. They had 

disciosed on their application documents that $7,500 was to be applied in 

payment of "sundry accounts." Let us say, for the purposes of illustration, 

that Brickenden could reasonably assume that, if his misconduct were to be 

discovered at aii, there was only a 10% chance that he wodd ha= to 

reimburse his dent for aIi  of its losses-that is, $13,500 or something Ilke 
201 

it; a 10% chance that he wouid have to pay $6,993.33;*02 and an 80% 

chance that he would only have to pay $1,993.33. 

- - -- - 

'00 The q~otatiofl is taken h m  Mr. Justice Crocket7s judgment at 119331 S.C.R. 
295. % is unfortunate that Judge Hoover's artide, sirpra, note 131, was not 
&le to Brickenden at tbis tirne. 

*O1 $13,500 would have been about tight. The aial judge had hund that the 
secudtywls insu5dent to CO- the mortgages in existence prior to London 
Loan $13,500 advance. 

*O2 That is, the $5,000 owbg on the mortgage tb?t he did disdose plus the 
outstanding balances, aeeS and commissions he hzd reœived in mipect of the 
undisciosed mortgages. 



Figure 2 illustrates the expeaed monetary values of the various 

options open to Brickenden before he committed himself to non- 

disclosure: 

BrcachDetectai [ 4993.33 = -16.993: P = 0.01 1 
'$ 0.10 

Fiduciary's Dilemma '\Disgorge undiscloscd gains -1 Exploit : $6,461 ) 
0.80 

c:I 14993.33 -51.993; P=O.a< 1 

Figure 2 

Based soiely upon possible payoffk and the probabüity of detection, it was 

remonable for Brickenden to have chosen to take advantage of the 

opportunity for exploitation with which the circumstances had presented 

him. This is, in Eact, exactly what he did.lo3 

'O3 The double line "barring" the path to the "Performt'option indicates that 
people faced with the situation iilustrated by the decision tree would not do as 
weii lhancidy, on the average, if they were to choose the option indicated by 
the bvred path. The dollar Bgms at the end of the branches represent the 
monetary value, or payoff, asassociated witb each course of conduct. For example, 
if Brickenden's scheme were discovered and if he were held îiable to compensate 
London b a n  or its wignee Tor the $13,500 Iost as a result of the advance to the 
Bi-, the expected monetary d u e  of that outcome would be minus $13,500. 
The expected monetary value of each choice is contained in the rectangles withia 
the tree oc fdiowing the node presenting the various options open to the 
decision-maket. These d u e s  represent die product of the payoff eamed ifit 
occurred and the probabiiity of its occurring. For example, Brickenden s t d  to 
gain $6,993.33 if his breach remained undetected. Because there was only a 95% 
rhance that this muid be the outcome, the expected monetary d u e  of that 
deaslon is $6,461 ($6,993.33 x .95). An outcome which depends on more than 
one chance accumence is the pmduct of the pay& eamed if it occurred and the 
probability of the occurrence ofeach of the events upon which its occurrence 
depends. Thoughout, 1 have assumed that the fiduaYp is risk-aeuaal 



What is important is not so much the a c m c y  of my estirmte of 

Brickenden's evaiuation of the probability of detection or of his potencial 

exposure to iiability4mth are pureiy specuiative, in any -nt. What is 

important is that the exiercise dows us to obseme the e&ct of changes the 

probabiiity of detection and the amount of potentîai iiabiiity upon 

decisiow which the fiduciary rnight reasonably make. 

For example, let us assume that, in evaiuating the disadvantages of 

exploitation, Brickenden took into account the possibifity that detection 

might result in disbarment. He would have to add to the -$13,500 liabiüty 

the present value of the diminution in his income Stream for the period of 

disbarment as weil as the present value of any f i e r  reduction in income 

which the inevitable public censure might cause. He might aiso make an 

dowance for the stress caused by discovery. Suppose that he conduded 

that disdosure would cost him $50,000, in addition to the payofh shown in 

Figure 2. Brickenden's decision, assuming he used the logic implicit in the 

uee, would have been the same. He would s a  have tried to exploit his 

client's interests: 

Figure 3 

In hct, it is not mtil the Loss caused by discovery of the breach ad& 

about $120,000 to each of the three stated papfh assodated with the 



"Breach Detecteâ" branch that Brickenden would have been jusüfied in 

thinLing that he would do better in the long nin by honest and diiigent 

perbrmance of his obligations than by seidng the oppomnity br 

exploitation. This analysis has an important lesson br those seeking to 

determine thecontent of fiducky obligations imposed to induce the 

fiduciary to perforrn rathes than to exploit: it is aitical to the efficacy of 

such a regime that the obligations imposed improve materially the 

probability that the fiduciary wiii be heid liable.20" The techniques which 

improve the beneficiary's abiiity to prove mixonduct have already been 

mentioned. They consist of a series of presumptions which the beneficiary 

must disprove if he is to avoid liability. In relationships similar to the 

above, obligations should be imposed which maramize the chances that the 

beneficiaries wiii discover misconduct. These include obligations to 

account, to teport and to enplain. Imposing such obligations justifies a 

requirement that the fiduciary who cannot explain away suspicious 

cùcumstances must be liable for his beneficiary's l o s .  Lncidentally, it also 

supports the notion that the quintessentid feature of fiduciary 

relationships is loyaity. 

Changes in the amount of potentiaî hbility, however, are not 

unimportant in di citcumstances. Let us assume, for the purposes of 

Illustration, that Brickenden was convinced that the b a n  Company would 

not have rejected the Bi-' appiication if he had dIsclosed the existence of 

the two small mortgages in his hvot. On this assumption, Brickenden 

would ha= been able to keep the $5,000 paid by the loan Company br an 

assignment of his $5,000 mortgage. Assume that discovery of his 

It wouid k düücuit to set how a court, on an. theory of equitable 
compensation, couid have justifîed imposing a penaity of 120,000 1933 dobus 
on Mr. Brickenden. 



misconduct w d d ,  however, have left him in the same position as 

iiiustrated in Figure 2. Dedsion the- would st i i i  have Brickenden 

preférring exploitation to performance because the iikely gain from 

performance ($6,461), would be siightly greater rhan the gain h m  honest 

service ($5,000). If, however, he llso believed bat the tisk of detection 

was 20% instead of 5%, he would have done better to have pertormed: 

'\,,~isgorge ~ndisciosed gins 
4 1-1993.33 - 81,993 0.80 

Figure 4 

Concerns which Brickenden might have entertained about additional losses 

caused by pubiic censure, emotional disaess or 105s of prospective 

earnings due to disbarment (which 1 have arbiavlly set at $130,000) wouM 

not ha= aitered his decision: 

Bnachrkîmcd Dbgorgcdl gnhs 4 -1 36993.33 - 4136.993 
20 0.10 

FiducUry's DOcmma Du~orgc undisciosed gains 
4 1 -13i993.33 --$131.9931 0.80 

Figure 5 



In the circumstances illusaated by Figures 4 and 5, the= would have 

been littie purpose in the imposition of a penalty upon Brickenden which 

went beyond stripping hlm of gains earned through conduct inimical to the 

existence of similar relationships. In fan, eccenvic imposition of punitive 

kbility wouid probably only serve to deter settiement of cases in which it 

was imposed, without conferring much added protection on the 

relationships themselves. 

The criücisms most fiequentiy levied against the use of decision 

theory in attempting to predict behavior is that applying it requires 

speciaiized knowledge whkh most people do not possess or employ, 

coupled with the fact that the great majority of people are incapable of 

assessing correctiy the impact of improbable occurrences or the probabiiity 

of horrifie occurrences.2o5 While these criticisms are undoubtediy valid, no 

substitute is yet a ~ a i l a b l e ~ ~  and the need for protection of useful 

relationships cannot attend a more perfect conceptualization of human 

motivation. Furthemore, judges are not likely hobbled by either problem, 

and what is required is an explmation of the outcornes of cases involving 

fiduciary iiabiiity. If courts cannot assume that the heuristics which people 

tely on to rnake decisions, however devised, WU arrive at the same remit as 

caicdated selfiinterest, the prospect that effective regdation can be 

achieved by economic inducement is probably doomed to hiiure anyway. 

'OS & Cooter & T. Ulen, Law a d  Economtc~ (New York Hu(>en:oIiins, 1988) at 
415-418 [hereidker Law & Ecottomics]. 
206 DerLsbon Ana&sis, mgma, note 195 at 2-272. 



b. enforcing the duties of prudence 

It has often been argued that fiduciary obligations imposed in respect 

of relationships other than tht  of trustee and beneficiary, do not include a 

duty of careO2O7 In 1995, however, the Supreme Court held that the 

governrnent was iiable to compensate an Indian band for the government's 

fidure to reserve minerai rights in a conveyance of teserve land which the 

band had surrendered for sale or lease? Liabiiity was imposed for 

"inad~ertence."~~~ Specifically, Indian Affîirs officiah overlooked the 

possibiiity that one day, the minerai rights might be of value, and that 

including them as part of the conveyance would not have increased the 

price. There was, therefore, nothing to lose by reseming them, and 

possibly, something to be gained for the surrendering band. In fact, there 

was even a departmental policy that the mineral rights should be induded. 

Although the Crown was said to have " . . . taken on the obligations of a 

trustee in relation to the [surtendered land] ,"*Io it must be remernbered 

that the Indian interest cannot be the subject of a trust, properly so called, 

and chat the Cmwn/native relationship which cornes into existence 

foliowing a sutrendet is not that of tnistee and benefidary? The 

'O7 See, e.g., "Fiduciug Priacipie," supra, note 8 at 28-31. In & Law of 
FMtah&sJ supra, note 20 at 49, the authot da ims chat " . . . the duty of a r e  has 
lbsolutely no necessacy conneaion with fiduciary relationships. In the instances 
in which fiducivy reiationships ha- a duty of care attached, . . . that du ty of aue 
rests either in contnct (e.g. most agents) or in ton (e.g. somc types of advisers) ." 
In the United States, fidu* obügadons o h  include a duty of care: see the 
cases dted at p. 29 of 'Fiduciary Prindple," supm, note 8. 

Biueberry River, supra, note 5 at 36-66. 
'O9 Biuebeny Ri-, ~~, note 5 at 364 & 404. 

*Io Bltrebetry Rlwr, supra, note 5 at 363. 
'11 M n ,  *a, note 1 at 386. 



resuiting obligation, which certaidy tesembles an obiigation to be careful, 

inust have been hposed pursuant to the doctrine of fiduclary obiigation. 

It appeus Lfkely, in view of the Blue- River decision, that a duty of care 

can indeed be impcwed as a fiduciary obligation. This possibility raises 

questions as to whethes the courts wiii adopt the same approach in 

enforcing the duties of prudence as they employ in enforcing the duties of 

fidelity. 

Inducing re-negotiation rnay require the injection of punitive or 

restitutionary elements into judgments and the development of special 

evidentiary presumptions, but there is no justification for simüar measures 

in cases in which the threat to the relationship arises h m  a breach of a 

duty of c m .  Hem, the rules developed for torts and contracts should 

provide adequate protection. If they do not, the entire basis of judicial 

remedies shouid be examined and new d e s  estabkhed for al1 situations. 

It is diflicuit to see why the law should distinguish between a ptokssional 

aistee who Mis to take apply due care and attention In the invesmient of 

estate assets and a motorist who falls to pay due a r e  and attention to the 

manner h which he drives. 



THE CROWN-INDIAN RELATIONSHIP 

In previous chapters, 1 argued that fiduciary obiigations are imposed 

for the purpose of maintahhg the integrity of relationships of social or 

economic value. Individual obligations are selected h m  the code of d e s  

developed to regulate the relationship of trustee and beneficiary. One 

reason which would support the choice of this piVticuLar regime is that its 

obiigations are broad enough to covet Ukely regulatory needs and the 

imposition of specific obligations can be expiained as an extension of 

established doctrine. Not ail of these d e s  are imported into every 

fiduciary relationship, however, and those which are, are adapted to suit 

the specitic reguiatory requirements of the target relationship. The need 

for regulation arises becaiise the relationship contains inherent 

opportunities for one or more of the parties to exploit the interests of 

another or others. Such conducî, lefi unregutated, would tend to 

discourage fidi or any participation in sImilar relationships or would 

discourage continued participation in ongoing relationships, and would 

deprive society of the benefits which they were established to provide. The 

docalne of fiduciary obiigation empowers the courts to promote the 

exploitathe conduct in clrcumstances in which reiief would otherwise be 

unavailable. 

The scope of the fiduciary obiigations iikety to be imposed in respect 

of a given relationship depends, in part, upon the k a h u e s  of the 

relationship which must be p-d if it is to yield the expected benefits. 

It llso depends upon the extent to whîch m g  sources of regdation faii 



to provide satishcto y protection. The Brst step in determinhg whetk  a 

spedec course of conduct threatens the integrity of a given relationship is 

to determine the objea for which such relationships are estabiisheci and to 

identify the kanues of the telationship necessaxy for the attainment of that 

object. The second is to detemine whether the impugned conduct is 

exploitaüve in the sense that it takes advantage of an unregulated 

oppottunity which is inherent in the relationship and which, if exploiteci, 

would impose a burden upon the victim to which he had never agreed and 

which wouîd tend to discourage or resvlct his participation. 

In this chapter, 1 wiU examine the legal and economic structure of 

the relationship between the federal goverrunent and status Indians in so 

far as it is relevant to the management and disposition of unsurrendered 

reserve land. 1 wiii give examples of opportunities for exploitation which 

are inherent in this relationship, which are not othemise adequately 

regulated and which, if taken up by govemment, will threaten the utility of 

the relationship. In chapter 4,I  WU suggest the content of the fiduciary 

obligations requlred to provide the necessary reguiation in respect of the 

examples which 1 present. 

2. The Guerin Judgments 

Lawyers asked to advise on fiduciary liabiiity are very ohen lefk 

without mudi judicial guidance as to whether the reiationship which they 

are considering WU be deciaced to be fiduchy, and as to the content of the 

obligations likerif to be imposed. The legbiative character of this 

docttine-the ability of the CO- to mate jddical poîicy by chmsing the 

reiationships to which protection is to be m e n d e d e  it esrem* 

difficuit to acivise in cases not copered by enactment or authori y. In the 

case of the Crown-Indian reiationship, however, such specuiation is 



unnecessug. The Supreme Court of Canada has d e d  that this relationship 

is Bduciarg. The Court has also described its juridicai structure, its essenrial 

Eeanires and the sociai and economic benefits for which it was created. 

These mamm are a i l  dealt with in the Guetln case. In this section, 

however, 1 WU concentrate on one hture of this decision, the qlanation 

giwn by the Cowt for the ciifference between the C m ' s  relationship 

with aboriglnai peoples and the Cmwn9s relationship with other segments 

of Canadian society. 

There are three sets of judgments in the Gu& case. Aithough aii 

eight judges of the Suprerne Court of Canada agreed that the C m  was 

liable to compensate the Band for breach of an equitable obiigation, each 

group arrived at its ultimate conclusion by a siightiy difEerent process of 

reasoning. These dlnerences are of signiHcance in assessing the elements 

of the CmWnative relationship .prier to surrender and each set of 

judgments WU now be examined separateW. It is important to bear in 

mînd during the discussion that foiiows that the G&n case invoIved 

sumndered lands. Comments in the reasons for judgrnent which relate to 

unsumndered resem lands are, therefore, obiter dfcta. 

Madam Justice Wilson, writing EDr h e d  and for Ritchie and 

M'~ntyre, a., said that Indian bands have a beneficill interest in 

unsumndered reseme lands. The Cmwn, however, has a statut0 y pûwer 

to determine the use to which such lands may be put. Long ago, the 

Crown undertook the responsibility of protecting and preseming native 

interests h m  invasion or destruction. To enable it to dkharge this 

undenaking, the Cnrwn assumed the power to decide for itselfwhether 

pmposed or actud uses of reserve lands are for the bene& of the 

aboriginal occupants. Section 18(1) of the Indian Act acknowiedges the 

currency ofthis commitment and its appîication to uasurrendered reseme 



land. The C m  has an obligation to Mt its use of this power to the 

purposes for which it was given. This obiigation is a fiduciary obiigation 

which WU be enfomd by the courts.212 Following a surrender, the 

juridicai nature of the Crown/native relationship changes. The Crown 

holds surrendered land in mst to dispose of it in accordance with 

directions given by the band?13 

Mr. Justice Dickmn, who delivered judgment for himself and for 

Beetz, Chouinard and Lamer, n., held that a fiduciiyr duty arises on 

surrender? That duty requires the Crown to dispose of the surrendered 

land for the benefit of the surrendering band.*'' Once again, the duty is 

based on a histotical cornmitment. Long ago, the Crown assumed the 

responsibüity of protecting native peoples in deaiings with ehitd parties. It 

implemented this undertaking by declaring native land rights inahenable 

except by surrender to the Crown. In this way, the Crown was able to 

interpose itseif beeween native seiiers and non-native buyers and to use this 

position to prevent exploitation of natives. Section 18(1) of the Indlan Act 

acknowledges the currency of this cornmiment and its application to 

Indian reserves?16 Mr. Justice D i h n  did not specillcaiky deal with the 

juridicai nature of the Crown/native reiationship in the absence of a 

surrender. His judgment implies, however, that fiduciary duties do not 

atise h m  the relationship created by the Id fan  Act udess Crown 

212 G d n ,  supra, note 1 at 349351. 
213 G d n ,  supra, note 1 at 354 & 355. 
214 Guerht, supra, note 1 at 385. 

*lS M n ,  supra, note 1 at 387. 
216 Cherin, *a, note 1 at 382384. 



representation is required to prevent exploitation in transactions involving 

a disposition to non-members of a band's lnterests in its reserved lands?17 

Mr. Justice Estey held that the Crown was the agent of the band for 

the disposition of surrendered =serve lands and, thetefore, was under an 

obligation to obey the band's instructions."* This reiationship and its 

obiigations arose out of a government commitment to protect native 

interests, a commitment occasioned by "a smng community interest in 

protecting the rights of the native population in those lands to which they 

had a longstanding comection." This comrnunity interest has existed for a 

long the ,  as it is reflected in certain provisions of the Royal Proclamation 

of 1763~" as weU as ali versions of the Idiun Act. It was chls commitment 

which resulted in the enactment of the various protective mechanisrns of 

the Indtan Act, inciuding the surrendet provisions*0 Mr. Justice Estey did 

not deal speclficaily with the obligations which the Crown might owe to 

native peoples in the absence of a surrendet. It is implicit in his judgment, 

however, that comparable obligations would also arise in any situation in 

which the Crown has undertaken or has becorne obliged to act as agent for 

a native group.U1 

AU of these judgments rely on a historiai commitment by the Crown 

to pmtect native land rights as the justi6cation Cor the imposition of 

enforceable duties. Whiie individual judges make refkrence to various 

- 

*17 Guerjn, supra, note 1 at 382 & 383 and Bfuebeny Riwr, supra, note 5 at 
370-373- 
218 -n, sypra, note 1 at 393. 
*19 RS.C. 1985, Appendbr II, No. 1 [hereimkr Proclamation or Ra]nl 
Prodamation]. 
220 G d n ,  supra, note 1 at 392. 
22 1 Guerlr, supra, note 1 at 392. 



sections of the I W n  Act or to the Rupi Prodamation, these provisions 

are dted as a confirmation or acknowiedgment of the existence of the 

historiai commimient rather than its source.  In k t ,  the judges see 

themseives as enfbrcing a constitutional undertaking âating back to the 

establishment of British sovereignty in North America, an underraklng 

which the Crown is said to have confinned continuously since that tirne. 

3. The Crown's HIstorid Cornmitment to Native People 

The Royal Proclamation of 1763 and the various versions of the 

I d h n  Act h m  tirne to time in force are concinuaiiy cited by the courts as 

confmnation of the existence and terms of the Crown's historiai 

cornmitment to native peoples. In this section, 1 wiii examine these 

enactments with a view to deriving h m  their terms the essence of the 

Crown's cornmitment. 

1 have dhrided my analysis of the Indian Acts into two sub-sections. 

The Btst deais with the statutes in force prior to 7 June 1950. Most of these 

statutes were enacted at a time when it was widely held that the solution to 

the Indian problem (as the presence of aboriginal cultures was then seen) 

was for native peoples to assimiiate-to adopt the values and mamers of 

the immigrant majority. The second sub-section deals with the Id&n Act 

of 1950 and its successors. The 1950 statute and hter versions were passed 

after an extensive study of reserve conditions and codtation with Inâian 

reptesentatives. These statues were enacted at a cime of pwing 

uneasiness among the non-native majority about the legitimacy of the 

222 M n ,  sqwa, note 1 at 349 (Wilson, j.); 383 & 384 (Dickscm, J.); 392 (Estey, 
JJ - 



coercive measures of the past and disniiiy at the adverse impact these 

measurrs had had upon aboriginal peoples.u3 

a. The Royal Pmlamation of 1763 

Und the mid-eighteenth century, a number of Eumpean nations ded 

for the dght to govem territories dong the eastem seaboard of North 

America After 1750, howeves, ody Britain and France remained serious 

contenders. France fonnally withdrew h m  the colonization of most of the 

easterly portion of the continent on 10 February 1763 with the execution 

of the Treaty of Paris. Eight months later, Britain announced pubiicly its 

policy with respect to the administration and settlement of those portions 

of the continent over which it daimed sovereignty. This announcement 

was contained in the Royal Proclamation of 1763.~~ 

Four features of the Royal P r o ~ a t i o n  are of importance in 

detenninlng the scope of the Crown's historical cornmitment to native 

peoples. The flrst is the territorial extent of the assertion of British 

sovereignty contained in the Ploclamation. Britain claimed sovereignty 

over most of the easterly third of North America, inciuding unceded 

temtories then occupied or used by the ~ndians.~' The Proclamation 

describes unceded In* lands located witbin the boundaries of the 

existing or newly acqyired colonies as situate on "Parts of Our DomMons 

and ~erritories"?~ The assertion of sovereignty went hvther than that, 

223 J.R. Miller, S~~SCT- Hirlo tk Heawrrr, rev. ed. (Toronto: Unhr. of Toronto 
Press, 1989) at 220 & 221 [hereinafiet Skyscrrrpets]. 

226 Royal -on, supu, note 219 at 5 [Emphasis added]. 



however. The Proclamation presumed to mserve for Indian use a vast area 

lying ouuide the boundaries of any established colony. This reserved area 

was bounded on the East by the Atiantic watershed, on the South by the 

colonies of East and West Florida and on the North by Rupert's Land and 

the newly-acquired colony of Quebec, and it extended westwlrd for an 

indefinite distance towards the center of the continent. Unceded Indian 

h d s  within this area were declared to be reserrred "under out Sovereignty, 

Protection, andDominionN for the use of the in di an^.^' 

The second feature of the Royal Proclamation which is of importance 

here is that its structure assumes that native peoples possess rights of use 

and occupation which pre-date Britain's assertion of sovereignty and which 

have not been extinguished by it.228 The Proclamation does not expressly 

create native rights in unceded lands; it impliedy recognizes theu 

existence, however, by prescribing the measures to be taken for theu 

protection.*g For example, it v i r e s  the removal of non-natives who 

have settied on lands "which, not having been ceded to or purchased by Us, 
tt 230 are still reserved to the said Indians . 

The third feanue of importance is that the Royal Proclamation dearly 

implied that, in hiture, native peoples were not to be compulsoriiy 

displaced h m  the temtoties which they used or occupied. Addressing the 

Ragal Proclamation, *CL, note 219 at 5 [Emphasis added] . 
228 Caldw v. d G. @rftisb Columbia)), [1973] S.C.R. 3 13 as interprcted by 
CuetJn, supra, note 1 at 376 & 377, pet DidrPon, J. Cf. St. Catbedrw's Mffling & 
Juinber Co. v. R (1888), 14 AC. 46 at 55 (P.C.), whem the Privy Coundl 
suggested that Indian possession " .. . can O* be ascribed to the g e n d  
provisions made by the royal piociamation in h u r  of aii Indian tribes then 
liPing under the sovereignty of the British Crwwn." 
229 Angi01Idkm Relatsonr, Jicpnr, note 224 at 373 & 374. 

Proclamadon, *a, note 219 at 5. [Emphasis added]. 



circumstances under which purchases of atmriginai lands would be 

permittecl, it was dmed  that "... if at any Time any of the Said Indians 

sbouU be i~u:Iined ro d-e of tbe salaUn&, the same shall be Purchased 

or@ for Us, in our Name, at some public Meeting or Assembfy .... if231 

Finally, the Prociamation prescribes measms to be taken to protect 

native rights of use and occupation. First, unceded Indian Lands are 

declared to be reserved for Indian use. This reservation covers unceded 

lands located within the area lying West of the Atiantic watershed as well as 

d unceded lands lying within existing or newly acquired  colonie^."^ 
Second, colonial offici-id or milltary-are prohibited h m  surveying 

or granting titles to reserved lands, wherever situated, prior to ce~sion."~ 

Third, non-natives are prohibited fiom establishing settlements on reserved 

lands, and those who have already done so are required to 1ea~e . t~~  

Founh, private purchases of land dkctly Erom native occupiers are 

prohibited. F a ,  provision is made for the voluntary relinquishment of 

native rights of use and occupation in Edvor of the ~rown?' This last 

f e a m  is moa important in detennining the scope of the historicaî 

cornmitment, and requires some elaboration. 

231 Royal PPOciamadon, supra, nom 219 at 6. [Emphasis aâded.] 

"2 Royai Prodamation, *a, note 219 at 5. 

233 Rayai PZOcIamation, srrpra, note 219 at 5. The wording of the provision 
limiting the power of colonial governoas to maice suneys or grants of unceded 
Innian lands within the boundaries of their colonies is undcy. For a discussion of 
the intetpretation of these provisions, see A n g b I d h  ReW', m p ~ ,  note 224 
at 382391 aud B. Slattery, LandRfgbP of i ' d ~ u s  Canadtan Peopk, as 
wected Iry tba C r n w ~ c ' s ~ ~ ~ o t t  of W r  TerrJtotjes (D. P U  Thesis, Odbrd 
University, 1979; reprinted, Saskatoon: UnmerSity ofsask, 1979) at 261-267 
[htmddkerland~t;~] .  

"' Rayai Ptoclamatioa, supra, note 219 at S. 

Royai Pmclamation, supra, note 219 at 6- 



The prevnble to the Proclamation declved that: 

... F a t  Fnu& and Abuses have been committed in purchashg 
Lands of the Inninns, to the great Prejuâice of o w  Interests, and to 
the mat Dissatishction of the said Ladians ...? 

The great Frauds and Abuses ~~ to in diis statement can be 

conveniently gmuped into three generai categories. The b t  includes 

cases in which immigrants wouM sïcnply appropriate aboriginal hunting 

grounds for their senlemend3' In the second, speculators would buy 

land fkom the natives on the understanding that the purchase price would 

be paid when individual parcels were sold to settlers. The speculators 

would seii ai i  or part of the original tract, but would fàii to pay the baiance 

of the purchase price to the native  seller^?^' Finail., private pudasers 

would buy land from natives who lacked the authority of their people to 

 se^.^^^ 

These problems had not just corne to the attention of the Impetial 

government at the conclusion of the Seven Yem'  War. Weil before 1763, 

colonial govemments had attempted to prevent irregular purchases of 

native land by prohibiting non-natives h m  buying iand directly h m  

native occupiers without Bm obiaining the appmval of colonial 

authorities? Generally speaking, these efforts were poorly conceived, 

unevenly enforced and usualiy inefkctual."' Later, administrators would 

- - - -  - - 

236 Royal Proclamation, *a, note 219 at 6. 

237 4 i e I d c i f a n  Rehtbns, *a, note 224 at 58 & 59,81,106,191& 192. 

A n g b I d f a n  Re&ati" -a, note 224 at 104 & 213. 

A @ b = I i t a n  Rebtfons, sicpn, note 224 at 367-369. P A  CCumming & N.H. 
Mickenbeqg, eds., Na# R@& k C&a&, 2d ed. flomnm Incüaa-Eskimo Assn. 
of Caa & Genenl PubIriFhing Co., 1972) at 67 & 68 [hereInafter Natfze R@ts]. 



point to the conflict of interest which existed between settler-conaolled 

local govemments and unrepresented native groups as a cause for putting 

dechions respecthg native lands into the han& of a body more 

representatbe of the interests of the community as a wh0le.2~~ In British 

North America, the intemention of the Imperhi Govemment in Indian land 

transactions was rendered necessary by military expeâiency. 

The balance of miiitary strength in mid-18" centurg North America 

was such that aimost any action by major Indian groups to redress illegal or 

dishonest appropriation of theh lands would threaten British security. 

Occasionally, natives would take matters into their own hands and attempt 

to recover their lands by force. British or colonial miiitary units would then 

be required to intervene to protect the ~ett.lers.2~~ Before the fùial defeat of 

the French forces in 1760, even Indian ill-will could threaten Britain's 

tenuous military position. By the mid-1700s, the British army's ability to 

mount a credible land campaign agauist the French depended heavily upon 

Indian support or neuaality? Native groups whose assistance was 

essentiai to British success made it dear that their hesitation in taking the 

side of the British, or remaining out of the fight entlrely, stemmed iargeLy 

h m  their f m  that the* land rights would continue to be vioîated by 

British senlers in the event of a French defe;itY5 Indiim participation in 

the Mer battles of the war usually had to be bought with assurances that 

RH. Badett, I i n  Resetwes andAbotJ@dLadk fn ~~ (Saskatoon: 
UW. of Saskatchewan, 1990) at 24 [hereidker I i i u n  Reserws]. 

243 A q g I 0 1 I i i '  Re-, s q m ,  note 224 at 20,21,254 & 255. One such 
incident k l o p e d  into the 'T'uscazora WY of 1711-13. 

AngbIddka R e h t h q  mpm, note 224 at 30.33,135,140,160,208,217 & 
230. 

245 Angio1It tdi  Rellatfotfs, *a, note 224 at 184188. 



aboriginal land daims would be redressed? After the faU of New France, 

rumors of an allaut campaign by the British to exterminate native peoples 

and take over theù lands circukated dong the American hntier and 

threatened to pmvoke an Indian uprising?*' Even in 1763, therefore, the 

abili ty of the British to exploit their newly acquired American empire 

depended on the establishment of a conciliatory poficy with respect to 

native land rights. 

Restrictions on the dienabiiity of native title, as these measures later 

came to be known, were inserted to guarantee the government's ability to 

afford the promised protection. As long as natives could not be 

dispossesseci except through the medium of a process controlled by central 

government authorities, the Crown would be in a position to ensure that 

any surrender of native land rights did not give rise to unmanageable 

consequences. The Proclamation decreed the structure of the process by 

which this was to be accomplished, Indians could only effectively 

rehquish their land rights at a public ceremony which was o-ed for 

that specific purpose and which was presided over by representatives of the 

central government. On this occasion, the Indians would publicly declare 

their coliective assent to the relinquishment OP their rights and the cenaal 

governent wouid publicly accept the (then) unencumbered land. In iater 

years, the surrender requirement was to receive a theoretical 

rationakation Eu removed h m  its pragmatic origins. Upon discovery 

Eufopean nations, the land rights of North American natives became 

"' A n g b I n d !  R e l ' l ~ t ,  supra* note 224 at 280283. Lri hd, a serious updshg, 
which has sime becorne known as Pontiac's Rebellion, was well underway at the 
thne the terms of the Proclamation were being hnnuiatd The extent to *ch 
the uprising contributed to its provisions is un- see AngIo~Id&m Rehtfmw, 
~upa, note 224 at 334339. 



impaired. "[Tl heir power to dispose of the soil at their own WU, to 

whomsoever they pleased, was denîed by the original findamental 

principle, that discovery gave exdusive titie to those who made it. ,448 

kcordlng to this doctrine, Britain, and later, Canada anci the United States, 

acquired a preemptive right to purchase the land occupied by native 

groups.249 

There is a difkrence of opinion as to the extent to which 

performance of govemment qbligations expressly or impliedly conrauied in 

the Prodamation were intended to be subject to unilateral variation or 

cancektion by government authority. For some, the Proclamation was the 

. . . Magna Charta [de] of ai i  the Indians of Canada . . . "250 for others, 

merely "a tempofary expedient to quiet the mincis of the ~ndians."'~' The 

historical record is perhaps a better gauge of the sincetity of these promises 

than speculation as to the authors' intentions. In Canada, for example, the 

necessity for cession and the procedure for securing Indian assent was to 

acquire a constimtionai status and a statutory force.252 Arguably, its 

provisions could not even be a&cted by pre~onfederation Legislation, or 

248 Jobnson v. M'Intosb 2 1 U.S. (8 Wheat.) 543 (l823), dted with appmval in 
GtretJn, supra, note 1 at 377-379. 

249 N. Jessup Newton, "Federai Power ovet Indluis: Its Sources, Scope, and 
Limitations" (1984) 132 Univ. of Pem. L. Rev. 195 at 207-210. 

''O D. Campbeii Scott, The Adminisuation of In* A&iirs in Canacian (Paper 
prepared for the 4& biennisil conkrence of the Institute of PaMc Relations 
(Ottawa: Cam Institute of International A&iin, 1931) at 1. 

*' A m a r k  attributed to George Washington, an eariy setder (and Iater Wtary 
and poiitical leader) sak i  to have sumptitiously marked out h d s  beyond the 
boundary estabhhed by the Proclamation. See NaWe Rfgbts, supra, note 240 at 
70, qy0dngJ.M. Sasin, mteball in t&e Wtldemess (Lincoln, Neb.: Unhr. of 
Nebraska Press, 1%1). 



by federal enactments passed prior to 193 1.2'' The procedure fbr 

obraining cessions of aboriginal claims uitimately developed into a fixed 

policy which led to the making of treaties cowtlng most parts of canada? 

Indian legislation enacteci between 1850 and 1985 pmdded that the 

prohibition against the direct private purdilse of aboriginai lands applied 

to the Indian reserves covered by those enactments. Later versions of the 

Indian Act added a code of procedure for ensuting that surrenders of 

native rights of use and occupation had the assent of Indians whose rights 

would be afEected by the proposed transaction? 

While the voluntary surrender requirement is svictly adhered to in 

respect of transactions involving reserve Land, it does not appear to have 

been so strictly adhered to in the process leading to the establishment of 

the resemes in the Brst place. There is noching about the govemment's 

preemptive right to purchase as described in Jobmon v. M'lntosb which 

suggests that natives were to be obiiged to seli on demand. As t h e  went 

on, however, increased emphasis was placed by the courts on the 

temporizhg language of the  rocl la mat ion.^^^ When Canada needed 

aboriginai land cessions during the 19& and early 2om centuries in order to 

253 B. Sh-, "Understanding Aboriginal Rightstt (1987) 66 Cui. Bu Rev. 727 at 
774 & 775 [hereinafter "Aboriginai Rightst]. 

" AGD Harper, "Canada's Indian Administration: The Treaty System" 
(1947) 7 América Lndigena 129 at 133 [hereinafter "Treaty System"]. 

''' U.C. 1850, c. 74, S. 1 & 2; S.C. 1868, c. 42, ss. 6,8 & 17; î k  I d ' i  Act, 2876, 
S C .  1876, c. 18, ss. 11,25 L26; ZklndkmAct ;  18&0, S.C. 1880, c 28, ss. 22,36 & 
37; Iae InWan Act, RSeC. 1886, c 43, SS. 21.38 & 39; hdiallct, RS*CD 1906, ce 
81, ss. 33,48 & 49; f i k m  Act, RS.C. 1927, c. 98, ss. 34 & !XI-52; î$eI.iaAct,  
SC. 1951, c. 29, ss. 28 & 37-41; IndfarrAcr, R.S.C. 1952, c. 149, 5s. 28 & 3741; 
I d f a n  At%, R.S.C. 1970, c Id, SS. 28 & 37-41; I d t a n  Aft, RS.C. 1985, c 1-5, S. 28 
& 37-41. 

St. Catiber3neb Mffling supra, note 228 at 55, where it was said that indian 
ianddghtswereau ... personalaadusunUcaiaryrightdepdndentontbegood 
d of t h  ~ ~ g n . "  [Emphasis added.] 



make aiiowance for the expected &val of European settlers, Indians were 

presented withpro fonna agreements, caiied treaties, *ch they were 

errpected to accept without signiûcant change?' Some studies suggest 

that, at least in some cases, Indians may not have U y  appreciated the 

nature of the rights which they wete @ . g  up, and that those signiag as 

their representatives may not have had the authority to make such a 

~ornmitment.*~~ Recent judicial opinion has suggested that In& appmvai 

may not even have been a juridical requirement for the extinguishment of 

theh land rights.2s9 

Commentators do not agree about the precise jusidid effect or 

territorial scope of the Royal Proclamation. The Pmciamation does, 

however, provide some assistance in sketching in an outhe of the 

intended relationship between the Crown, on the one hand, and Nonh 

Americaïs native populations, on the other. The Prodamation contains a 

dear assertion of the Crown's authority to govern native peoples. There is 

257 "Treaty System," supm, note 254. With respect to ppre-1947 treades made 
with Canadian natives, Harper obsems that @. 145). 

It m o t  be said that the ternis of these treaties were ever negotiated 
with the Indians; oniy theu acceptance was subjected to the 
demoatic process. The= wu remarkabb iittîe &CC upon the 
contents of the maties, introduced as a remit of deman& made by 
Indians. The representathres of the govemment o-d the treaties 
as instruments wwhidi the Indians couid accept or reject. 

258 L.M. Hanks, Jr. & J. R Hanks, T* d e r  Tnrrt: A Strrdy of t h  Bkk jbo t  
Res- of AIberta (Toronto: Unhr. of Toronto Press, 1950) at 5-14 andNatfw 
Ri@&, Jypra, note 240 at 124, and D.F.K. Madill, Treaty Reseuttb Report: Tiaty 
Bigbt (Ottawa: Dept. of Indian & Northem Aftàirs, 1986) at 110 & 11 1. 
259 Onrmlo (AG.) P. BeCWIs&anciFo~on (1989), 58 DLR ( 4 9  117 at 135 
& 136 (Ont. CA.), nf8mied by the Supreme Court of Canada at [1991] S.C.R 570 
at 575, aithough not on the exact point fot which the C o r n  of Appe;il's dedslon 
is dted hue. United States authorides to similv eff#r are discusseâ in N.Jeanip 
Newton, &At the Whim of the Soverdgn: Aboriginal Titie Reconsideredn (19ûû) 31 
Hastings L.J. 1215. 



a somewhat lem ciear promise of protection against expIoitation by non- 

native peoples. At a minimum, the practices which caused fkiction between 

the two p u p s  in the p s t  are to be addressed in the manner spedtied, 

with the Crown cast in the role of medlator-restraIning the Pace and 

extent of settlement and ensuring genuine acquiescence by a majority of 

the natives whose intemsts would be aected to proposed dispositions of 

traditionai temtories. The terms of the relationship are, however, 

expressly made subject to change in a rnanner determined by the ~ r o w n . ~ ~ ~  

Inviting as it may be to interpret this instrument as the foundation of 

a comprehensive and permanent le@ and poiitical relationship between 

the Crown and native peoples, the construction of the Proclamation and 

the historical cimimstances whlch brought it into existence make it most 

unlikely that that was what was intended by its authors, or even understood 

by aboriginal populations. Evidently, Pontiac did not glve it much 

~ r e d e n c e . ~ ~ ~  In view of what was to corne, his skepticism was probably 

M y  justified. 

b. The reserve sptem 

i. Crouo/Indian relationship between 1814 & 1945 

In fur trading days, natives were seenrihieily by the French-as 

partners in commerce.262 During the Seven Years' Wat, one p u p  or 

another was essentiai to the success of iand war efforts conducted by both 

The arrangement could only be reiied on "for the time king and und Our 
further pleasute becomes known." 

261 L. Chevrette, "Pontiac" in G.W. Brown, ed., Dicttonmy of Cmadkan 
Bfograply, vol. 3 (Tomnto: Univ. of Tomnto Press, 1 9 6 )  530. 
262 SZryscrapers, supra, note 223 at 23-58 & J.R. Miller, uIntrod~ctionn in J.R. 
Mllkr, ed;, Sweet Prr,mises: A Redet, on ï i tan-WMte Rehticms fn Canada 
(Tomnto: Unhr. of Toronto Press, 1991) vü at xvi [heteinirfier S w e t  PmmCsesl. 



French and British commanders. The British relied heady upon their 

native allies during the Remlutionary ~ a r . 2 ~ ~  Indians fought on Britsiin's 

side throughout the War of 1812, and were critical to British success in 

himing back the American invasion Native participation was not, however, 

based on some abstract notion of loyaity to European sovereigns. 

Natives took part in these essentialiy European conflicts when and to 

the extent that they felt that participation would serve their inter est^?^ 
French sovereignty was preferable to British sovereignty because the 

French came ptimarily to trade, not to demand d u s i v e  possession of 

native hunting grounds for agridtural purposes. As France's d t a r y  

fortunes began to wane, however, Britain seemed a bettes kt and native 

aiiegiances shifted accordingiy. When their assistance was sought by the 

combatants of the Revolutionary War, Indian groups who felt that British 

promises of respect for native Land rights in exchange for miiïtary support 

were more iikely to be kept continued to support the British cause. The 

Americans' disregard for Indian land rights after the defeat of British forces 

in the Revolutionary War, Led natives Living North of the border of British 

North America and the United States to back Britain in the War of 1812. 

long as there was an approximate unity of native and non-native 

interests, the Crown had an incentive to respect native rights. Once the 

Europe- resolved the* dispute about who was to govem North America 

and tumed their attention to settiement, however, the native population 

was subject to exploitation at the han& of a govemment by then conaoiied 

by non-native interests. By the mid-1800~~ natives came to be seen as an 

-- 

'a B. Graymont, "The Six Nations indians in the R-lutionary WY" in Sweet 
P m C s e s ,  supra, note 262,94 at 96. 

J.R Milier, "Owen Glendower, Hotspw, and Canadian Indian Policy" in Szueet 
Pmtn-, *ay note 262,323 at 324 & 325. 



obstacle ta the orderly settlement of the new c o ~ n t y . ~ ~  Maintainhg the 

system by which the govemment disMbuted money, goods and eqyipment 

to native peoples to secure their degiance was no Longer necessary. 

Annuity payments and presents came to be r e w e d  as an unjustifiabIe 

financial burden. This change in outlook occurred shonly aiker the 

conclusion of the War of 1812.f~~ 

The thinking of the day was broadiy assimiiatioonist. Canada's native 

population would have to be brought to abandon their coliective likstyle, 

to adopt the cultural values of the majority and, (preferably), to do so 

cpickiy. At a minimum, they had to be persuaded to remove themselves 

from the path of the hoped-for waves of immigrant &ers, miners and 

ranchers expected to arrive at the tum of the century. The solution 

appeared simple. To start with, the Indlans had to be segregated h m  the 

majority of the population both to protect them from exploitation at the 

han& of non-natives and to prevent theit activities h m  intedering with 

the newcomers. N m ,  their social and economic evoIution was to be 

"accelerated" u n d  it reached the level of their new neighbors. They were 

to be provided with the skiils which would d o w  them to compte in the 

mainstream market economy so that they could become economicaliy seK 

suffident. Merwards, they were to be released into the general population 

into which they wouid eventudy be assimllated?' This process became 

known as entkan~hisernent?~~ 

S & ~ S C T ~ ,  supra, note 223 at 172 & 273. 

266 wscrrapers, *a, note 223 at 79-98 and 267-276. 

''' G.F.G. Stanley, "Intmductory EÎ91y" in AL. Getty & AS. Lussier, Ar h a g  as 
tba Sun Sbîries md W a t t  FIows (Va~1couver: Univ. of B.C. Press, 1983) 1 at 13 & 
14 [hereiaahes S m  SMnes] . 

Once a petson was fwnd to be a suitable candidate for entry into non-native 
sodety, government oBciais wouid issue a cereifIcate to tbt e8tiect. Upon the 



The legisiation which estabiished the juridical relationship between 

the Crown and Canada's status Indians was developed during the heyday of 

the protection, dvilization and advancement efbrt. The federai 

govemment became the holder of the legd title to lands reserrred fot 

aboriginai peoples. Neither the band fbr whom the reseree was set apart, 

not its Individual members could voluntuliy dispose of their land without 

Crown appmval or participation Non-members could not acquire 

interests through involuntary disposition. Govemment's decision-making 

power with respect to the uses to which the resems couid be put was to 

serve the poky of Indian sefisufficiency. The reserve served as a 

controlied environment in which the native occupants could be brought 

graduaMy to adapt to the economic and cultural Me of the non-native 

comm~nity?~~ It also constituted a pool of land which could be subdivided 

and conveyed to band members in severalty as individual Indians were 

persuaded to tenninate their culturai adhesions. This poky  was supported 

by various versions of the IndicZn Act passed between 1868 and 1949, 

enactments which gave Indian AEfàirs officiais sweeping powers to regulate 

the eve ryday iives of stanis Indians. 

issuance of this cettificate, the Indian and his nmlly became entitied to di of the 
ri- and responsibilities of citizenship, induclhg the right to vote. In gened, 
Canaciian Inâians were not entitied to vote undl the second haif of the 20th 
cennug. EaftanchIsed indians wouid a h  be entitied to a conveyance in fée 
simple of a portion of the reser~e set apart h r  their hnner band. They alw 
became entitkd to receive a lump sum payment in iieu of future annuities. See, 
J.L. Tobias, "Protection, CMhation, Assimilation: An Outline BO y of Canada's 
Incüan Policy" in Sun Sbines, supu, note 267 at 39 [hereinafier "Protection, 
CroIlization, Assh&tion"l. 

269 AG. Harpes, UC?illd;Ls indian Administration: Basic Conœpts and 0bfemRsm 
[sic] (1945) América tndigena 119 at 132 [hereinaher "Basic Concepts & 
Objectivesn] and AG. Hupu, "Canada's Indr?ur Administntion: The Indian Act'" 
(1946) Am6rica Indigena 297 at 3 13. 



Generaily speaking, Indians accepted the cultudy neutral elements 

of this poky-the provision of iivestock and Eum equipment and 

instruction in agridtural pursuits and the deiivery of health Sezvices, ior 

example-but they greeted with stubbom resistance those which 

threatened traditional values? For most status Indians, resewes were the 

sites within which Indian societies were segregated, and in theory at least 

protected, h m  interference by non-~ndiuis."' They also cowtituted the 

main, and often the only, capital asset of the band for whose use and 

benefit they were set apart. From the Indian perspective, decisions 

affecthg the use of reseme land had to balance these two, ofien competing, 

requirernents. The overail objective which bands sought to achieve in 

making decisions with respect to the use of reserve lands was the 

maintenance of their traditional values, and not the dismemberment of 

their societies. 

270 J.S. Milloy, "The Early Incüan Acts: Deveiopmend Strategy and Constitutional 
Change" in Sun Sbines, supra, note 267,585 at 60 [hereinafter "The E v i y  Indian 
,"] . 
271 This perspective was forcibly bmught home to the govemrnent in the 
response of status Indiam to the 1969 White Paper on Indian Policy. The White 
Paper had proposed repeai of the Ittdkzn Act and disaibution to individual 
membets of propxty-land and money-held for the use and ben&t of the 
group to which they beionged. In Citizens Plus, desaibed IS the Red Paper on 
indian Policy, s t m s  ïndinns were qyick to point out that indipiduai Indians had 
always had the opportunity to become "enEriuichisedn and obtain admission to 
nomIndian sodety dong with dieir "shuc" ofreserve lui& and bond money. 
"But most Indians preftr to remah Indians. We beiieve that to bt a good usefui 
Canadian we mus first be a go04 happy and productive Indian .. .. " See, 
"Statement of the Govemment of Canada on Indian Poücy, 1969" and "Citizens 
Plus, 1970," both guoted in B.W. Morse, ed., Abod,@tLQ(Peop&s and t h  bau: 
Ittdkrn, Meris andïiitR&&i& in ~~, rrp. 1" ed. (Oaaw?: Carieton Uni$ 
Pas, 1991) at 618629. For an Amerîcan puspecdve, see F. Pornrnusheim, 
"The ReserPation as Phce:  A South Dakota Essaf' (1989) 34 South Dakota L. Rev. 
246 at 254. 



Govemment administrators had a diffkrent perspective. They, tm, 
a. 

worked towards economic self-d3iciency for native group. However, 

early Indian Afnits officiaîs viewed the communai lifèsty1e adopted by most 

Indians as Mmicai to that goal. If Indians wem to becorne seKsuffIcient, 

they had to be taught capitaiist values-they had to receive prsorillly the 

product of their own labos, for example. Disaibuthg wealth amongst 

those who did not contribute to its production was thought to discourage 

individual effort.272 Administrators appeared to dismiss the possibiiity of 

harnessing traditional values as a means of anainllig self-&ciency and 

letting Indians decide for themselves whethes, when and to what extent 

they were prepared to adopt non-native values. 

If the pre-WW II Crown/Indian relationship were to be reduced to 

the few elements upon which there might have been agreement had there 

been communication, the foifowing picture would emerge. Most of 

Canada's status Indians remah in occupation of a small portion of the 

territories which they occupied prior to contact. On the whole, individuais 

Brmly reject the option, continually pressed upon them by the 

govemment, of culniral assimilation wich the non-native majority. 

Aithough the Indian Acts give status Indians an opportunity to have their 

land dealt with on their behaif as if they were the holders of the maximum 

titie which the civil or common law aiiows, they are unwiiiing to deal with 

it in a way which is inconsistent with cornmunitarian values. When they do 

dispose of reseme land, they generally do so out of economic desperation 

or out of a desire to impmve theù communal existence. 

The govemment is the custodian of title CO this iand, and it has a veto 

in respect of m a q  initiatives which Indiuis might otherwise consider for 

S. Carter, UTIRO Acres and a Cow: 'Peas;uit9 FFymig h r  the Indiana of the 
N o d G W e s ~  1889-1897" in Sweet Pmmfses, supra, note 262,353 at 355-360. 



their culturai and economic admcement. Govemment's primary 

aiiegiance appears to hvor predomInantly the interests of an electorate 

which does not share or d u e  the aborigiiiiil vision of the good W. The 

interests of the electorate are not directiy oppowd to Indian objectives, 

however, just to those which the majority sees to be inimicai to its 

interests-mostiy, its economic interests. After a& one of the benefits 

wfiich it was hoped that assimiiation would pmduce was the eiimination of 

an expensive administration d o s e  sole purpose was caring for a segment 

of the population who, in the view of most, ought to have been taking case 

of itself. Caught in the rniddle of aii this is the federal government. Its 

role, as in colonial times, was to mediate the confiicting interests of these 

two factions. Indian bargaining power has now decreased considerably. 

Indians would have to await a change in public opinion to press their case 

successfidly. That opportunity arrived with the conclusion of World War II. 

ii. CrowaJIadian relationship after WIR f13 

In 1946, the Canadian government estabLished the Special Joint 

Committee of the Senate and House oCCommons to look into the 

operation of the I d f a n  Act and the conduct of Indian aEFairs. The 

Committee sat for three parliamentary sessions. It heard submissions h m  

native groups kom aii parts of the country and examined in detaii di 

aspects of administrative poky and operatiom. Its membem visited 

resemes, heard tesrimony k m  Indian leaders and In& AffaiR officiais, 

The Pariiamentary history presented in this section is based on an 
unpubkhed report prepared for the Depumicnt of Indian & Northem AnPln in 
1994 by S. P W e  and EM. Davies, historians employed with the Depaetmentts 
Litigation Support Directorate, and on J. LesIie & R Maguite, eds., Z k  HtstorJd 
k2opment  of tbe Idfan Act, 2nd ed. ( O t t a .  Dept of indian & NoRhun 
Màhs, 1978) [hereinahes D e v e I o m  of I d t a n  Act]. The legai impIicatiork 
whlch 1 dnw h m  this material do not necessarily reprrsent the views of the 
authors, the department or the govemment. 



snidted petitions h m  native organizations and interviewed experts in 

heaith care, education, and economic p~lic~.~'' On 22 June 1948, the 

Committee dellveted its hwth and Baal mprt to the Senate and the 

House of Commons. Committee members pointed out that "[mlany 

anachronisms, anomalies, contradictions and âivergencies [sic] were 

found in the [1927 IlrlCjimz Act] ." They proposed that " . . . with kw 

exceptions. all sections of the Act be either repeaied or amended." The 

Committee favored handing oves to Indians themselves more power to 

govern their own affaits. Specificaiiy, they recommended, 

(a) Thai the revised Act contain provisions to protect 
from injustice and exploitation such Indians as are not 
Sufffciently advanced to manage theù own a&iirs; 

(c) That pa ter  responsibiiity and more progressive 
measures of selfgoveniment of Resem and Band afnirs be 
gtanted <O Band Councils, to assume and cvry out such 
responsibilities; 

(d) That hancial assistance be granted to Band 
Coundls to enable them to undenake, under pmper 
superirision, projects fbr the physid and economic 
benennent of the Band members; 

(e) That such Resemes as becorne Suflcicientlp advanced 
be then recommended fbr incorporation within the terms of 
the Munidpai Acts of the province in which they are si~ate;''~ 

On 7 June 1950, W.E. Harris, the Minister responsible for Indian 

AtTsiirs, ininvoduced Bill 267, An Act m s p e ~ r i n ~ ~ ~ i à ~ t ~ ~ ' ~  hto the House of 

274 Forasummvgofthe drcumstances surroundhg the appointment of the 
S p e W  Joint Committee and an outiine of its activfties, set Deadopment of 
f i n  Act, q p a ,  note 273 at 132-144. 

S p a  Joint Committee of the Senate and the House of Commons on the 
ïndW Act, Mfnutes of Pmeedtngs and EWbzce,  194û SesSIon (Ottaw?: KLng's 
Ptiatet, 1948) (Ccxhah: W.& TqLor & D I .  Brown) at 186 & 187 [herebfkr 
S-al Jofnt Commf#eo R e p o q .  



Comrnons. Mensive aiticism of the provisions of Bill 267 came both h m  

opposition members and h m  the Inaiiln ~ o m m u n i t y . ~ ~  The bül was 

withdrawn on 22 June 1950 to ghre the govemment a m e r  oppominity to 

discuss its contents with native leaders?'* The Department wrote to " . . . 
every Indian and Indian organization and to every non-Indian and non- 

Indian organization who had communicated . . . about the 

Representations were extensive. Departmental ofkiais intervieweci a great 

many band counch and individual ~ndians.*~ 

On 27 February 1951, Mr. Harris introduced BU 79, An Act Respecing 

Indians, into the House o f ~ o m t n o n s ~ ~ ~  Bili 79 conmined many of the 

changes sought by Indian critics and was dearly intended to implement the 

major recornmendations of the Joint Committee of 1946-48y With a view 

CO explainhg the provisions of the new proposal directly to the Indian 

community and obtaining native views on the proposai, the govemment 

invited 18 representatives of Indian groups to Ottawa to meet with the 

Minister and discuss the proposed legisiation. This meeting was held on 28 

February, and on 1-3 Matdi  of 1951. It was the 6rst meeting of its 

276 2nd Sess., 2 1" Parl., 1950 [hereinafter Biii 267). See, House of Cornmm 
Debates a June 1950) at 3329-3334. 
277 House of Gommons Debates (21 June 1950) at 393G395 1 & 396203982. 
278 Home of Commons Debates (22 June 1950) at 3983 & 3984. 

Home of Commons Debates (16 M v c h  195 1) at 1350 & 135 1. 

Special Committee of the Hwse of Commons on BU 79, Minutes of 
Proreedings a d  Ernlhce (Ottawa: King's Printer, 195 1) (Chak D.F. Brown) 
[herrinafter Specal CornmfHee Mfnates]. 
281 4* Sess., 21" Pari-, 1951 [hereiaafter BU 791. See, Home of Commotts - 

Debates (27 Februlrg 1951) at 713-759. 
282 Speciuf Cornmittee Minutes, supm, note 280 at 14-22. 



kind.283 Minutes of the meeting were presented to Pariiament prior to the 

second reading debote.= 

In 16 Mvch 1951, the House of Commons appointed a S p e d  

Committee to study the bill? As each ciause of BU79 was referred to this 

Committee for consideration, the Minister would kt the comments made 

by those who had attended the meeting of 28 Februazy to 3 March of 1951, 

as weii as observations fimm individuais and organizations who had 

corresponded directky with the ~ e ~ a r t m e n t . ~  The Minister emphasized 

the degree to which the Bill's pmvisions were consistent with Indian 

preferences, and provided enplanations for the faicly few occasions upon 

which they diverged. On 20 June 1951, Büi 79 became Canada's new 

~lidian  AC^?' Apart h m  changes reiating to band membemhip, taxation 

of reserve lands occupied by non-members and enf'ranchisement, the 1951 

revision remains in force to this da#" 

In certain respects, the new legislation was quite dBerent h m  its 

predecessors.289 Provisions empowering non-natives to interfiere with 

Indian d t u r a i  practices2g0 or social behavi~r~~'  were removed. The 

House of Commons Debates (16 M;uch 1951) at 1351. 
House of Commons Debates (16 M d  1951) at 1364-1367. 
Howe of Commons Debutes (16 March 1% 1) at 135G1360. 

206 House of Commonr Debutes (16 Mvch 1951) at 1JM & 1351. 
287 S.C. 1951, c. 29. 

The current version is the Id fan  Act, R.S.C. 1985, c. 1-5. 

2a9 Cf. UProtection, Civilizadon, Assimilation," *fa, note 268 at 52 & 53, 
DeveIopment of I d -  Act, Jupra note 273 at 149462 and Indidm Resetves, 
*a, note 242 at 137. 

Section 14û of R.S.C. 1927, C. 98 [hereinafter "1927Act"] had prohibiteci Sun 
Dance and Potlatch ceremonies. 

Section l4ûA of the 1927M d e  it an o h c e  for an Indian d o ,  %y 
inordinate fkquentiug of a poolroom . .. misspends or wastes his time or mevw 



prohibition a g W t  fumishing natives with encouragement, financial 

support os expertise in comection with the formulation or presentation of 

h d  claims was ellm~rilted?~~ The most important dfkrence Ir. in the 

increased authority given band counch. As recommended by the Special 

Joint Commission in 1948, band councik were given more power to 

govern the day- tdy  afïkim of their reserves. Authority which was 

formerly exercised by govemment representatives with no requlrement for 

prior consultation wIth or appmval of Indian bands or their representatives 

now required the consent of the band council. In many respects, the 

changes confîrmed practices which had been adopted by Indian Branch 

officiais decades before. On 20 June 1951, however, they became a forma1 

constituent of the CroWD/Indian relationship. 

The foliowing table iliustrates the differences between the authority 

of band councih immediately before the introduction of the 195 1 

legislation and the legishion enacted during the period 195 1-60, the 

period during which the changes proposed by the Speciai Joint Cornmittee 

were incorporated into the Indfan 

-- 

to rhe detriment of hirnseif, his nmlly or household . . .. " Section 140(3) made it 
an o&nce for an Indian to participate in aboriginal cosnime in uiy  " ... show, 
exhibidon, performance, stampedc or pageant .... " 
292 Section 141 of the 1927Act had pmhibited penons h m  soUddng or 
accepting money in comection with a daim Tot aboriginal or land ri&&. 

293 The Superintendent Gened of Indian Aûàirs (abbreviated to Supt. in Table 
1) was the minisiter of the depumient h a a g  msponsibility Sor the kderat Innian 
A85iiR Bnadi for the dme king. (See, R.S.C. 1927, ce 98, $ 4 )  The 1951 and 

. 

subsequent vefsions of the Indhn Act rekrred to this as the Minister* 
(See, S.C. 1951, c. 29, S. 3.). 



Table 1 

1927 k â  i i 

Membsrship 
who wls entitled 1 Band councii can protest indusion of pason 

to be a member of a band, subject onlg to an 1 hose name appaus on band's membvship 
r 

appeal to the Governor in Council (S. 18). 1 iist. Coundl can appeai to the courts (S. 9). 

Permission to use, occupy or exerdse r igb  on rrserves 
1-_, 

Supt. has unfettered right to permit use or Min. may gmnt rights of use and occupation of 
i 1 occupation of reserve land by non-members reserve lands to non-rnembers for a year, or for 
longer if band counal consents (S. 28(2)). 

Allotment of exclusive possession of mene hnd to members 

Band or band councii cm make 
dotment (S. 2 1). 

j Only band council cm raie allotment 
(S. 20(1)). 

Convocation of mmnder meetiags 

Only Supt oc Gov. in Coundl eui convoke band 1 Band council or Min. c m  convoke surrender 

Timber Ucenses 

Supt.*uigluitlicemtoharriesttimberon ~Min.cang~uitsuîhUcensesifem~oweredby i 

cesene land (S. 76). [ regulation, but only with consent of band 

/ coundl (S. 57w.  

ùnpmvement of U n d  or Uncuihted Resem Land 
Supt. can uniîateraliy arrange for cultivation of f Min.aui~ and apply 

- 
f 

such land and appiy band's capital money to band's capital money to defiap apenses, but 

defny erpenscs (s.930)). 1 oniy with the consent of the band a u n d  



Table 1 

1927 Act 1951- M 

$des of Non-Meîalïic Minends on Rtsem 

~upt. an gant iieeases to reml substances, but oniy 

or soü (S. 1 18(1)). [ with consent of band cound. Wn. mny gant 

1 tempocary permits when consent cannot be 

i obtafned quiddy (S. 58(4)). 
E 

Expenditure of Band's Capital Moneys 
Gov. in Council can authorize expenditure of 1 Min. can authorbe and direct such 

band's capital moneys for listed purposes. i expenditures for similu purposes, but consent 
i 

Band coundl approvai only required in a feu of band council required in d cases (S. 64). 

cases (ss. 92 & 93). f 

Expnditwe of Band's Rmnue Moneys 
Gov. in Council could authorize and direct the [ Min. c m  authorization and direcî qmditure, 

expenditure of band moneys as long as diey j in the spedfic circumsîances listed in the 

reasonably bel id  it to be in the best interests [ legisfation, but onlg with the consent of the 
i 

of the band (S. 91). ! band cound (S. 64(1)). 

Mjustment of Contrrrtp 

Gov. in C o u d  could reduce the purchise Min. is @en similar powm but he rnay not 

price or interest payable in respect of 1 exercise thern unies the band cauncii 

surrenderd Imd. Band council consent not ( consents (S. 59(a)). 

required (S. 9 1). 

-m 
B.. 

Act did not provide for zoning by-Iaws or for j Band cound authodzed to enact such by-laws, 

bylaws regulntiag the use of business on the abject to the Minister's approval 

resave. f (S. 80(1) (g) a (il)). 



Bxpiaded J\UiSdiction 

3 u l d  authorize band eauncil to 

I / enact by-laws proviâing for and assessment of 
i I 

I f meme land, the Ucensing of businesses 
! I 
f aiso employ managers, accountants, etc., 

f (S. 82). 

G m t s  of Reserve Land to iJdhchised Indlnns 
=uld have Ietters patent issu Wh 
portion of reserve land to enfranchised Indian i councii consent (S. 1 lO(2)-(4)). 

locatee (S. 1 1 O(8)). 

As Table 1 suggests, the govemment had taken up most of the 

recommendations made by the Joint cornmittee? Important 

obiigations with respect to reserve management were tumed over to 

the band council. Parliament maintained contrd by providing that 

officiais were inserted into important decision-making processes in 

such a way that they would be able to see BRt hand what was going 

on Officiais weie given a veto over band and band council decisions 

to prevent improvident transactions and particularly, 
one assumes, of bands deemed "not sufRciently advanced to manage 

their own af6ilr~."~% More important, howcvcr, band counciis 

p h e d  a new prominence and an inaeased mandate. The scope for 

S@ecW Cotllm#ttee Minutes, supra, note 280 at 1442. 
295 Blwbeny Rfwt, supnr, note 5 at 370 & 371. 

296 S-I Joint Commfttee R-, supa, note 275 at 186 & 187. 



unilateral action by government officiais omr resem anlits was 

si@cuith/ reduced by cornparison with the structure -ch exkted prior 

to 20 June 1951. Band councii a p p d  was now required fot virtuaily any 

important decision which affkcted the management or administration of 

the resem. As Mlnister Harris pmudly emphasized in his address to the 

Special Committee of the House of ~ommons," the decisions which may 

be taken by the -ter without band council had been reduced h m  78 

to 58, and by the Governor in Council, h m  82 to 26. Status Indians were 

slowly gaining conml over the management of their aaalrs. 

In the second halfof the 20th century, then, the Crown/ïndian 

relationship is very different h m  that of guardlan and wd, a dtionship 

to which it has kquentiy been c ~ r n ~ a r e d . ~ ~ *  Undoubtedly, govemment 

o~M'iils have p0we.r to veto important initiatives which bands or their 

councik might otherwise attempt to pwsue, just as they had under the 1927 

legislation. The Crown llso holds the legal title to teserve land. After 20 

June 1951, however, much of the control fimmeriy vesteci in the Governor in 

Council or in the Superintendent G e n d  is shared between the Minister 

and the band counciis. Culainl assimiiation has long since ceased to be a 

legitimate objective; economic integration has become the official p o ~ c y ? ~  

The Guain decision provides confirmation of the change wfilch haâ 

taken piace in the Crowrl/Indian reiationship between die assimilationist 

297 SpeciaI Committee Minutes, supra, note 280 at 9. 

298 "Fiduciary Duty & Indian Title," supra, note 7 at 590-592. Not ail 
commentators shvt this view of the reiationship. See, F.S. Cohen, Hanclbooik of 
PedkmZ IiCan Law (Washington: U.S. Govt- Printing Office, 1942) at 169-173. 
299 Ho- of Comnionr Debutes (16 Macch 1951) at 1350. 



yevs of the late 1800s and the end of the Second World Wu. The need for 

the application of the doctrine of fidudary obligation to pmtect the 

reiationshîp is not immediately apparent, ho-, and it is important to 

examine the facts of the case carrfully to undemand why and how its 

appiicaüon presented the only reasonable option. Guerjn aiso has its 

!imitations as justification for the variety of lawsuits which it is aüeged to 

support, although these limitations were iargdy ignored in the euphoria 

which bliowed its publication. These limitations are only discemible h m  a 

c d  analysis of the facts upon which the decision was based. 

The Musqueam Indian reserve is situate dong the southwesterly 

edge of the Point Grey peninsula in Vancouver, British Columbia. The 

reseme is a short drive h m  the city center and is surrounded by 

undeveloped park land. The land was, and s d i  is, very valuable as a 

residential site ? In 1955, the band population was s~nal l ,~*~ and the 

en* reserrrego2 was not used for residentiaî or commercial use. bcai 

Indian A€fairs officials suggested that the unoccupied part of the reserve be 

leased on a long tenn basis and that revenue from the lease be made 

available to the bandY3 Headquarters agreed and, after commissioning a 

real estate appraisal of the hnd, local officials opened negotiations with the 

Shaughnessy Heighrs Golf and Countxy Club, a country club whose 

300 Ga&n O. R. (1981), [1982] 2 P.C. 385 at 432 (F.c:T.D.) [here-er "Guer3n- 
Trial"]. 

301 GuerbwTrCa~ supra, note 300 at 389: 235 people. 
'O2 CuetfttiTd, supra, note 300 at 389: M u q e a m  Reserrrr No. 2 was 416.5 
acres in ;uez 

303 <He P. Guertn (1982). [198312 F.C. 656 at 663 & 664 @.CA) [hereMer 
uGuerï~AppeuP]. 



directors had expressed interest in leasing part of the reseive for its golf 

course. 304 

Negotiating a iong-term lease with a golf club might seem an unusull 

way to mvket prime residential luid but, h m  the start, Indian Affiirs 

appeared determlned to plant a golf course in the middle of the 

development. In hct, the idea of leasing to a golf dub actually preceded 

the discovery of a prospective tenant who wanted to rent a site for its goif 

The reasons cm, peshaps, be inferred h m  the written 

jusriacation local officiais provided to the* superlors in Ottawa. What 

Indian ABairs had in mind was duplicating the highly successfi British 

Properties development in West ~ancouves ,~~~  which had also used a golf 

and country club to attract wealthy home buyers to its up-market 

residential development. CareUy planned, the Musqueam deveiopment 

could offer the same park-LüEe settings and spectacular views, but without 

the rush-hour traffic. The golf course would provide the centerpiece and 

set the tone, and the grounds would be groomed and maintained without . 
cost to the development. 

Another factor which may have required a loss leader to induce 

people to invest in upscale housing was the Eict that the residentiai lots 

were not to be sold to buyers. The Indianic would never have pemiitted a 

permanent disposition of such a large portion of their reserire. Buyers 

304 Guerfn-Tiat supra, note 300 at 394396. 
3m GuetJrWrppeual, supu, note 303 at 664. Indian A&iirs o~riz ls  in both 
Vancouver and Ottawa were disçussing the possibüity of a goif course lease as a 
deveiopment possibiîity as eady as october of 1955. The ciub which actuaiîy 
leased the lands did not s t v t  IooIdng Cor an alternative site und 1956. Its 
adating cenancy did not expire undl 1W. OfBcem of the iessee dub âad their 
Brst meeting with Indran AnliR 05dals in Febmary of 1957. See, -Tl, 
sypnr, note 300 at 392,394 & 395. 



would have to be induced to buiid expensive homes on lots of which they 

had only SPyear leases. Leasehold residential lots are not common in 

western Canada, and they wen c-y uncornmon during the late 

1950s?~' To problerns fiirther, midentid propufies on the other 

side of the peninda were aho llkely to appear on the market at about the 

same time as those in the Musqueam 

Before Indian Afhirs could pmceed with its development, howeves, 

the Muqueam band would have to be pemaded to sumnder the portion 

of its reserPe which would be required for the subdivision. Local officiais 

seemed to feel that obtaining a surrender would be problematic? They 

appeared to have little confidence in the entrepreneurid sawy of the band 

or its co~nci l?~ The d e  of the Indian Affairs Branch, as District 

Superintendent F.E. Anfieid seemed to see it, was to do what was necessary 

to release the land h m  the Indiuis' conml so that the Depamnent could 

carry out their plans for their reser~e.~ll The band's reseme development 

poky, up to the time that Indiui Afhiirs conceived its subdivision plan, was 

to aîiot srnail parcels to members, who were then k e  to Lease to non- 

members. Mr. Anfield said chat this practice was so ill-advlsed that it could 

- -  -- 

307 GuetJn-Appea4, supra, note 303 at 666. 

'" GuerJn-Ti4 *a, note 300 at 432 & 433. 

309 A s  Mr. Anfîeid put it, " ... some mxy feaiisdc and immediate pians mua be 
fonnuiated to bring about the stated wish of these Muweam people .... " 
(GuetJn-T'ih strpru, note 3 0  at 390). ActuaUy, at the time he wrote this, the 
stated wish of the Musqueam people seemed to be to d o t  individual pamels to 
membem. What he probabiy meant was that the Indians had to be sold on the 
idea of a non-native residential subdivision which would tie up 75% of their 
reserve for the next 100 years. 
310 Guerf?+T&k *a, note 300 at 394,395,409,410. 
311 Spedt'icaliy, 90 bring about the stated wish of these M u q e t a m  people": 
supa, note 309. 



only end in "economic disaster" for the band?12 This preoccupation would 

make any "workable negotiations" in which band members might 

participate "ptacticdy impossible. 9,313 

As if that were not enough, indian Affairs seemed to think that the 

pmrdmity of the proposed subdivision to the part of the reserve occupied 

by band members wodd itseif discourage prospective home-buyers. Mr. 

Anfield klt that this probiem couid oniy be solved by forcing the Innians to 

shape up or ship out. He suggested the estabiishment of a "mode1 village" 

located at the exmerne westerly boundary of the reserve. Alternatively, 

members might have to move off the reserve entire1Y.314 

The seeds of the legai problem whkh was to foilow were sewn in the 

conviction of Indian Affairs officiais that neither band rnembers nor their 

council were capable of meaninghil participation in the commercial 

development of their reserve and that the Deparmient was, therefore, 

justifled in denying them any role in the decision maicing process. 315 

was a reversal of the poky of gtanting " ... greater responsibiiity and mote 

progressive measures of self-government of Resem and Band ?ffairs ... to 

Band Councils, to assume and carry out such re~~nsibüities."~" The 

District Supuintendent saw the surrender as a license to implement the 

departmental devdopment scheme regatdless of Indian wishes. He 

brought it about by plumping the golf course lease as an investment in its 

'12 GuetJtt-Tria4 supra, note 300 at 390. 
313 (3ue+fn-T+laI, supra, note 300 at 390. 

'14 GuetJtz-Appeah supu, note 303 at 663 & 664. 

315 Cuerfn-Ti4 Supra, note 300 at 409 & 410. 

3" Grrerfn-TtJal, supu, note 300 at 411. As the Triai Judge put it, "At t h t  tirne 
and Tot many yevs behre, accordhg to the evidence, a gmt number of Indian 
ABaift' personnel, vb*vis indian bands and Indians, tooL a patemakk, albeit 
weii-meaning attitude: the Indians were chiidren os wuds, hther lmew bestCn 



own right?l7 and then proceeded to depart h m  the principles upon 

whkh he had sold it to the bandO3l8 The band council was d u d e d  h m  

these negotiations. They were not even given a copy of the lease. Despite 

numemus requests, its terms were not discloseci to them during the 12- 

year perioâ fdowing completion of the tran~action.)'~ 

In the end, the Deparmient succeeded in estabiishing "British 

Properties West," known locaiiy as the Musqueam subdivision. Today, the 

develogment area is occupied by an upscale residentiai subdivision which 

is the equal of any in lower mainiand. It is ceaainly the equal of its 

"Edmous counterpart in West Vancouver." The residential leases corne to 

an end about 2060, when the band retakes possession of aU properties. 

Taken in isolation, the goif course lease is undoubtedly a poor 

investment. As an element of the larger undertaking, its commerchI 

benefits are more debatable.320 What is important for present purposes is 

that the governmeat was not condemned by the judiciary for having made 

a bad deal, but for having ignored the understanding upon which it had 

secured Indian consent to the lease? The result was that the Musqueam 

were compensated on the bais  of the development potentiai of the land 

lost by the commimient to the golf club. That potential was calcuiated 

without regard to the fact that land values had been increased by the 

existence of the golf course:* and without regard to the hct that values 
- - - - -- - - 

317 See, e.g., the exvact h m  Anfidd's address to those present at the surrender 
meeting in GuerJ+Appea( supra, note 303 at 677. 

310 Guer3n-TrïuI, supu, note 3ûû at 412 & 413 and Grrerf7tAppeeal' sapu, note 
303 at 687. 
319 Guetfn-al, supra, note 300 at 418 8 419. 
320 eue+/-TH, supra, note 300 at 437. 
321 Guer3?2-T.rtak supra, note 300 at 425. 
322 GuetJn-TM24 sutp+a, note 300 at 437. 



rose dramaticaily lfter 1958 because of a mmarkable hcrease in demand 

for residential propenies. The increased demand could not have been 

within the ceasonable contemplation of the parties at the thne the lease was 

exe~uted.3~~ 

The award combined compensation and detemnce in classic 

fiduciary terms.'*' It appevs to have been aimed at dernomitrathg to 

pubiic officials how fat they had svayed h m  the principles of the 

legislation they were supposed to have been administering. While 

government officials had not acted dishonestly, they had betrayed the 

legitimate expectations of band members. The decision CO* the terms 

of the relationship recommended to Parliament in 1948 and incorporated 

into the Indian legislation of the 1950s-Indian bands were, through their 

councils, to assume greater responsibiiities and a greater measute of Self- 

government over their own afhirs. The bureauc~acy's mle was to protect 

against exploitation of Indians whose level of economic integration was not 

&cient to aliow them to protect themselves. rnevitabl., the terms of the 

relationship would have to be worked out sepvately with each native 

communi y. The exercise would require communication, cornmitment to 

the process and, above all, candor, the hnllmark of the fiduciary 

relationship. 

5. Conclusion 

The Crown/Indian relationshîp, in so far as it is relevant to the 

management and adminlstiation of reseme ian4 tequks that government 

323 ~ n - ~ * k  *a, note 300 at 435. 

324 As o p p d  to punitive danmges, which the Triai Jude declIaed to impose 
becluse the= was no evidence of opprrssipe, arbipvg or hi@-hded condakt 
or ufnud in the sense of deceit, dishonesty or moral nupitude" on the part of 
in& ABhiR officiais. (See CuetJtt-TM, *ta, note 3 0  at 443 t 425.) 



authorities restrict the csercise of their statutory powers to preventing 

exploitation of status Indians. The I d h n  Act in force today stiii pmvides 

ht govemment superrrlsion of resem land transactions. The continued 

presence of these provisions is not to be mien as a iicense for a retum to 

the paterdistic policies of the ?le historiai justifkation for their 

existence iies in the benign conviction of féded legislators of the 1950s t b t  

there were p u p s  "not sufaciently advanced to manage theù own a&aiR. n326 

A majority of the Indian representatives who anended the historic meeting 

of 28 Febniary to 3 Match of 1951 apparentiy agreed. The thmst of their 

criticisms of Bill 79's reserve land sections was that band councils should 

also be able to initiate development proposais or veto departmental 

initiatives, not that all government review should be ellminated.327 

Apart h m  preventing improvident dealings and using its statutory 

powers, where necessary, to carry out properly transactions which it has 

accepted, the government does not becorne the guarantor of the wisdom of 

nonslrploitative Indian  initiative^?^^ The power given to the band council 

to initiate reserrie land deaiings and veto government propos& carries 

''I That is sureiy the lesson to be dnwa 6rom the Guerin decision. 

326 Spectal Joint Committee R e m ,  supra, note 275 at 186 & 187 and SpeclaI 
Committee Mfnules, supra, note 280 at 4. 

327 House of Comnumr Debates (16 March 1951) at 1361-1367. This is a point 
over1mked by commentators who argue that the 195 1 I i n  Act did not diaw 
sigrii8cantly h m  previous versions. See, e.g., Id ian  Rosen>es, *a, note 242 at 
137, Development of lttdhn Act, Jupm, note 273 at 149, "Protection, Civilization, 
Asstmilation," supra, note 268 at 52 & 53. This is not an exaggeration fimm a 
pudy superficial point of vîew. A cveful m i s  of the amendments and the 
historiai events which generated them, however, suggests that the Act h d  
changed signiîicantiy. At 1- that wu the condusion which the Triai Judge 
xeached in Cuerkr. Unfortunateb, it did not seem to have occund to k d d  
administratom invoived in the Muqueam Park deveîopment. 
320 BZuebewy Rfve+, supra, note 5 (dedded undes the l927Act). 



with it the responsibiiity to investigate and evaiuate the advisabiiity of 

inâividual transactions f b m  the point of view of the constituency the 

councii has undertaken to serve. To the extent that that responsibility is 

taken up by band councfls, govemment cesponsibility is diminished. 

Menibers have recourse to the courts for the fhilure of the council to 

discharge its responsibilities to them. The council, itself, owes flduciary 

obiigations to the band in respect of its conduct of band 

The ultimate conml over certain Teseme land dealings which the 

Indan Act vests in the federal govemment presents officiais with an 

opportunity to exploit Indian interests, that is, to use theic power to veto 

Indian initiatives in a manner inconsistent with reasonable (in this case, 

pariiamenmry) expectations. To the ment that Parliament maintains 

existing controls by statute, the oppominity for exploitation is inherent in 

the Crownflndian re la t ion~hi~?~~ In chapter 4,1 wiii examine the 

exploitative opportunities which arise in three specific types of resem land 

transactions and suggest the content of the fiduciuy obligations needed to 

prevent exploitation of Indian interests. 

' ~ 9  Gilbert v. Ab@, (19921 4 C.N.L.R. 2 1 (B.C.S.C.). 

330 1 do not mean to impiy here that, deprived of govenunent d e w  and 
appminl of proposed tra~i~actions, status Indians would be easy prey lor 
specuiatom. The atmnt statuto~y dehîtion of the CCOWII/IIIdrui dationship 
reqyires that of3cials provide this service, needed or not, and, unu the 
Iegisiation is amended or repeaied, Indians and Indian Afnin WU have to 
manage their respective -les with as much grace as each can muster. 



THE CROWN'S FIDUCIARY DUTY TO INDIANS 

In chapter 1 of thls thesis, I argued that the doctrine of fiduciary 

obligation is more legislative than interpretive. SpecificaIiy, it represents a 

technique for arnending and supplementing the body of judge-made legal 

and equitable rules generally referred to as the common law. The hinction 

of the doctrine is to preserve the integrity of usehil relationships not 

adequately regulated through other sources. Besides being its greatest 

strength, the doctrine's legislative ambition is also its greatest weakness. 

One of the most important objectives of civil law is to enable lawyers to 

incorporate juridicai principles into advice to individuah seeking to 

regulate their dealings with one another without recourse to Litigation. To 

achieve this result, outcornes of individuai lawsuits must be capable of 

rationalization on the basis of expiicit principles which can be applied in 

sirnilar circumstances. Any technique designed to Iacilitate the creation of 

niles not contemplated by existing doctrine is bound to run doul of this 

requirement for replicable judicial reasoning. Opinions as to whethes a 

relationship not previously declared to be fiduciary WU be regulatrd 

through the doctrine of fiduciary obligation will always be subject to a large 

margin for error. 

It is not- necessary to speculate as to whether or not the 

Cmwn/Indian relationship is fiduci-. This relationship has k e n  

authoritativeiy held to require the imposition of fiduciary obligations.331 

Here, the chaiienge is to identify the obligations which WU be imposed to 

33' ~uet in ,  supra, note 1. 



preserve the integrity of this relationship, and to determine the manner in 

which they wiii be adapted to serve this purpose. 

In chapter 2,1 describe the way in which the doctrine is appiied to 

regulate those relationships which, by legislative or judicial fiat, must be 

regarded as fiduciary. 1 argue that there are really two situations which the 

law must address-Elrst, cases in which the obligations required for the 

protection of the relationship should have been obvious to the party or 

parties against whom the c l a h  is made, and cases in which the evidence 

establishes that there is only one obligation Likely adequate protection; 

second, cases in which it would not be hir for the court to dictate the 

tems of the relationship after the fact. 

In the fmt class of cases, coum simply impose the necessary 

obligations.332 In the second, they declare the dependent party or  parties 

entitled to timely notice of any decision, by those upon whom they 

depend, to deviate ftom the standard of s e ~ c e  required to generate the 

benefits g e n e d y  expected fiom such relationships, and entitled to 

complete disdosure of ali circumstances relevant to that decision. It  is this 

entitlement to candor which gives the doctrine its vaguely moral cast. At 

that point, the Law expects the parties to confirm the original arrangement, 

te-negotiate its terms or terminate it altogether. Falling disdosure and 

332 in Dreauer V. R (1935), 5 C.N.L.C. 92 (Ex Ct.), for example, the Mistawasis 
band sought to have Canada repay sums wrongfidly deducted h m  the band's 
capital account by Indian ABain ofûciais. Whüe some of the amounts ciahed 
represented reimbursement Tor payments made by the govemment in 
comection with the administration of the band's m, no enactment, treaty or 
surrender required the band to reimbune the Crown for such papena.  Other 
deductions represented the cost of medicines, drugs and mediai suppiies 
pmvided to members. Under the tems of a treaty between Canada and the 
band, Canada was obiiged to supply these items to mernbers without charge. 
The courc d e d  that the Crown heId the fiuids in t ~ s t  h r  the band and ordered 
repayment. 



arms length re-negotiation, the fiduciary is obLiged to conduct himseif in a 

maMer which, in the ~Vcumstances, is most likely to gain for the 

dependent party the benefits which such relationships are generally 

expected to generate?33 Imposing such a standard is not unfàir because 

the pxty of whom it is required could have avoided ever having to perform 

simply by nocifying the other in a timeIy way of his intention to deviate 

h m  the expected levei of performance. Unfortunately, the doctrine of 

fiduciary obligation is much more difficult to apply than to describe. Apart 

entirely from the obscurity generated by its oblique objectives, its 

application is unavoidably eccenuic. This is because the scope of the 

domine ofien depends upon the avaüability of adequate relief from other 

sources and not upon principles which can be deduced h m  the doctrine 

of fiduciary obligation itself. Wherever a doctrine which is based upon 

replicable judicial reasoning provides adequate replation, that doctrine is 

appiied in preference to the imposition of fiduciary obligations. 

The tùst step in determinhg what fiduciary obligations WU be 

imposed in respect of a given relationship is to identify the benefits which 

the relationship is expected to produce. In chapter 3, I examine the 

relationship between the Govemment of Canada and Canada's status 

Indians in so far as it is relevant to the management and administration of 

reserve land. 1 argue that the govemment's role is, generaily speaking, 

mediatory. Its objective is to facilitate a reconciliation of the demands of 

Canada's native peoples, on  the one hand, and those of the nomnative 

community, on the other, as to the role whlch na* peopks are to pia.  in 

Canadian society. Over the years, govemments have trïed to achieve this 

goal in a number of diaerent ways. The British sought to separate the two 

- - 

333 As discussed in chapter 2, s p e w  accommodation is made in respect of 
ce- classes of benefidaries. 



communities by confinhg each to a dlfferent geographical location and 

leaving the natives to govem themselves. British and, later, Canadian 

administrators tried to induce natives to assimilate culturally and 

economicaiiy with the non-native majority. Mer WW ïï, the federal 

govemment limited its efforts to attempting to achieve integration of native 

economies and the surroundhg non-native economy. At the moment, the 

country is negotiating agreements with status lndians for a mesure of seg 

govenunent .334 

A comprehensive and stable reconciiiation of competing interests- 

whatever form it may take-requires a carehil assessrnent by each party of 

its negotiable and non-negotiable interests as weil as an informed consent 

to the impact upon those interests of any comrnitments required by a given 

settiement. Any likely reconciliation wiii inevitably require aboriginal 

peoples to make a compromise benveen cultural autonomy and economic 

selfnifficiency. Only aboriginal peoples themselves have the moral 

authority to rnake such a decision. Until native groups are in a position to 

commit themselves permanently to a given arrangement, they would be 

better advised to avoid unnecessary undertakings which foredose likely 

options. Transactions requiring such undertakings are improvident in the 

sense that they fdi to take Long term sociai consequences into account. 

There is, however, another sense in which a transaction may be 

improvident. It may represent the dissipation of the capital resources of a 

native group-leasing reserrre land for les than its fair market rental value 

or selling it for less than it is worth, for example. Both types of transactions 

are improvident in the sense used in the BZueberry River case, and both 

339ee ,  e.g., British Columbia, Canada uid the Nisga'a Tribal Cound, N#qgczra 
Treuty Negotkztions &rament in Principie, (Vancouver: B.C. Queen's Printer, 
1996) at 65-80 [hereinafier Nfsga'a &mement in Pdncipie] . 



require that preventative measures be taken to avoid adverse consequences 

for native peoples335. The benefits which status Indians can reasonably 

expect h m  their relationship with the feded govemment is protection 

Erom b o t .  types of improvidence. Indians should be able to count on the 

govemment to provide protection if and to the extent that Indians' iack of 

Eamüiarity with the non-native economy ptevents them h m  appreciating 

the social or economic impact upon them of a given reserve land 

transaction for which their consent is required. In screening out 

improvident reserve land dealings, protection usudly consists of advice or, 

as a 1 s t  resort, a refusal to d o w  the transaction to proceed. Where the 

government has undertaken to implement a reserve land transaction, 

protection against improvidence includes ensuring that the transaction is 

carried out with diügence and prudence. 

In so far as the management and administration of reserve land is 

concerned, Canada stiii holds considerable legal power. At least in theory, 

every signifiant Indian initiative involving reserve land is subject to Crown 

review and veto. Supedciaiiy, Indian legislation seems almost as 

paterdistic as it was d u ~ g  the assimilationist period of the late 1800s. 

However, the parliamentary history of the Indian Act of 1951, which forms 

the basis of the current legislation, suggests another reason for the 

335 in Blueberty River, supra, note 5, the Court considexed the band's deàsion 
to sell nrmluid in exchange for homesteads in locations more convenient to 
traplines and hunting grounds and held (at 362 & 363 per Gonthier, J., and at 
3 7 1 p  Mdachlia, J.) that, given the band's chosen likstyle, their decision was 
not impmvident. The majority also ruled (at 364) that In& AnWs officiais had 
violated their fiduckuy obligations to the band in Eiiling to reserve mineral rights 
fkom the grant to the Director, the Veteram Land Act. McLarhiin, J. held that the 
originai conlreyuice of the minerai rigbts was not a breach because Indian Afoiirs 
had no reason to think that the rights bad any d u e .  She held, howevet, (at 401) 
that Indian ABzirs had violated its fidudary obiigations in W g  to rescind the 
conveprne of the m i n d  rights once they had reason to beiieve that they might 
be valuable. 



retention of these remnants of past poiicies. Indian Affairs officiais, and the 

native community itseif, recognized at the time the Act was beîng debated 

that there were gmups who still required govemment protection?36 With 

that reservation, the 195 1 legislation appears to contemplate a steady 

devolution of powers of self-mguiation h m  govemment officials to Indian 

bands?" A purposive reading of the Act indicates that it should be 

interpreted in a mamer which hvors uiformed Indian decisions over 

govemment policy. Such an interpretation was applied in Gu-, which 

stands as a authoritative confirmation of pariiamentary intent. 

336 Between 1952 and 1954, for example, most British Columbia band counds 
were primarily legitimators of measures and decisions taken h m  outside the 
band and channeled through Indian Affhirs officials. Even as hte as 1966, the 
most important fùnctions actuaily pedormed by band counals across Canada 
were representative and intemediary, nther chan directive and adaptive. See, 
H.B. Hawthorn, ed., A Su- of the Contempormy Indians of Canadu: A Report 
on Economic, Political, Educatfonal Needs a d  Policies, vol. 2 (Ottawa: Indian 
An?irs Branch, 1966) at 192 & 193 [hereinafter Su- of C a d i a n  Indians]. 

337 See, e.g., ss. 60(1) and 68(1): 

60. (1) The Governor in Councii may at the request of a band grant 
to the band the right to exercise such conmi and management over 
lands in the resewe occupied by that band as the Govemor in 
Cound considers desirable. 

68. (1) The Governor in Council rnay by order permit a band to 
control, manage and expend in whole or in part its revenue moneys 
and may amend or revoke any such order. 

83. ... where the Governor in Coundl dedves that a band has 
teached an advanced stage of dedopment, the cound of the band 
may, subject to the appmvai of the Miaister, make by-laws for ... 
(a) the raising of money by 

( i )  the assessanent and taxation of intetests in iand in the 
reserve . . . , and 

(hi the Licensing of businesses . . . . 



The second step in determuiing what obligations will be imposed is 

to idenufy unreguiated opportunities inherent in the structure of the 

rehtionship iwlf for one or more of the parties to exploit the interests of 

another or others. Opportunittes for exploitation merit judicial reguiation 

whenever they threaten the integrity of the relationship-whenever they 

create disadvancages for beneficiaries which materiaily offset expected 

benefits. In chaptet 2,1 argued that such opportunities adse whenever one 

or more of the parties expects to gain more by departhg nom the expected 

standard of performance than by adhering to it. The possibility of profit 

from non-performance is, no doubt, a feame of a great many relationships, 

fiduciary and otherwise, but the possibüity will only be seen by fiduciaries 

as an opportunity when they have reason to beiieve that their conduct wili 

not be effectively monitored nos their judgment seriously questioned. This 

situation exists in connection with the governrnent's role in reserve land 

transactions. 

As described in chapter 3, Pariiament has given to the Minister of 

Indian Affiûrs and to the Govemor in Council what amounts to a statutory 

veto over Indian initiatives for the purpose of pmtecting natives against 

exploitarive In addition, government officiais have the 

338 Blueberry River, supra, note 5, where the Govemor in Council accepted an 
absolute surrender of r e s m  land h r  sale or lease. The Crown sold the Land to 
the Director, the Veteratts'LmidM, to provide hrms for ~Runing veterans. 
Mineral rights were not resmd from the grant, as dictated by Indian A&iiR' 
poiicy of the &y, with the remit that they passed to the Director, and thence, to 
individuai grantees. A kw years d e r  most of the reseme had been sold, huge 
deposits of oü and naturai gas were discoveted in the vicinity of the former 
reserrie and, for the Brst time, Inrtian A83irs officiais investigated the smte of the 
titie to the minerai rights, only to h d  that they had been conveyed to the 
Director. Titie to some of the iands and minerals remained in the Director at the 
time the mistaie came to the attention of officiais, however, and the 
Superintendent G e n d  couid have anceed  the anskt of the minerai rights in 
the remaining conveyuces pursuant to S. 64(1) of the I d a n  Act, RS.C. 1927, c. 
98. Offidals inadvertentiy overlooked this option. The majority of the Supreme 



power to M a t e  certain dealings,339 and, in a few cases, to proceed without 

band or band council approval"O Bands are not always privy to the 

decision-making process and may ofien be unawart of the considerations 

which drive govemment action. People-natives and non-natives a&- 

whose need for outside assistance is predicated upon their hck of 

knowledge or experience with the subiect for which assistance is required, 

have Little alternative but to accept the judgment of those who provide it. 

The Crown's motivation for deviation Erom expected standards-the 

govermnent equivdent of the "profit" motive in commercial cases involving 

fiduciaries-wili seldom corne in the form of a secret commission or money 

payment. Inducements sufficient to motivate the government itself to 

violate fiduciary obligations are more likely to be political. For example, 

Canadian governments have and WU continue to be tempted to prefer the 

interests of the non-native majority over the Indian minority. This 

temptation may be reflected in a failure to examine criticaily the impact 

upon treaty or constitutional undertakings of legislative or  economic 

policies which favor non-native interestsD3" It may result in approval of the 

Court of Canada held the Crown Liabie to compensate the band for its Mure to 
reserve the mineral rights. AU judges held the Crown liable for its Mure to 
cancel the conveyance of the mineral rights once the mistake was discovered. 
Madam Justice McLachün speaking for Cory and Major, JJ., said (at 371) that a 
oillure to prevent a foolish or improvident decision amounts to exploitation. The 
majority did not discuss this point speciecaliy although they agreed, in general, 
(at 354) with Mdachlin, j.'s aaalysis. 

339 Section 28(2) of the Indian Act provides that " . .. [tlhe Minister rnay 
authorize the use of landsin a reserve for the purpose of Indian schools, die . . admtnistration of Indian ;inaiR, Indian burial grounds [and] Indian heaith 
pmjects. 

Section 35(1) of the Indfan Act provides <h?t the Governor in Council may 
authorize the compulso ry acquisition of m e m  Iand. The statute contains no 
requirement fix consultation with band mernbers or with the band counciL 
"' in S p m u ,  sypra, note 3, at 1108, Chief Justice Dickson and Mt. Justice 
LaForest, wrïting for the sixdudge panel which heard the case, observed that: 



compulsory acquisition of reserve land for projects which unçairly burden 

native groups for the benefit of non-natives. PoUtical temptation such as 

that described above tends to act on the government as a whole. The 

doctrine of fiduciary obligation, however, also imposes vicarious iiabiiity on 

government for breaches by individual public semts?" The motivation 

for such breaches is seldom political. Emmples would include withholdllig 

information for the purpose of avoiding disclosure of negiigent conduct. 

In chapter 4 , I  examine the fiduciary obligations of the government 

to the various parties involved in the aiiotment of reserve land-the band 

members, the band council, the locatee and those to whom the location is 

transferred, bequeathed, transrnitted or leased. 

2. Allotment of Unsurreadered Reserve Land 

a. The allotment process 

The earliest federal statute providing for the dotment of reserve 

land to individual Indians was the Gruduul Enfrancbisement Act of  

1 8 6 9 . ~ ~ ~  AU fuNze versions of the f d a n  Act made provision for the 

dotment of reserve Land to members of the occupying band. At h t ,  

In our opinion, Gu&, together with R. v. Taylor and WfIIiam . . . 
ground a generai guiding principle for S. 35(1). That is, the 
Govemment has the responsibility to act in a fidudvy capacity with 
respect to aboriginal peoples. The relationship berneen the 
Governent and aboriginals is trust-iike, nther than adversarial, and 
contemporary recognition and affirmation of aboriginal rights must 
be de.6ned in iight of this historic relationship. [Citation omitted.] 

342 In the Biuebetry Ri- case, supra, note 5, the government was ordered to 
compensate the plaintins for the inadvertence of hdian AtT?irs officiais in friillng 
to recommend cancelladon of the saie of mineral rights to the Director, the 
Veteratcs' LandAct, once the mistake had been discoveted. 

M3 An Act for tbegradtial enfiancbtsement of IduItts, tbe bstter matt~tgement 
of Incifart @airs, a d  to extend rbeprortfsfons of t k  kt 31'' Vfctotia, Cbupter 
42, S.C. 1869, c. 6 [hereinafter CrClCIuctI Enfimcbfsernent Act]. 



dotments were granted ody by the Supe~tendent General of Indian 

~f fa i rs .3~  Later on, they were granted by the band or its councii and 

approved on behaif of the government by the Superintendent General or 

Minister? Nineteenth century policy makers saw the reserve as a 

conwiied environment in which Indians could l e m  the habits and skiils 

which would be needed to compete in the non-native economy. The finai 

stage of Indian development would occur when d of the members had 

abandoned their communal way of iife and adopted the d t u r e  and 

religion of the dominant ~oc ie ty?~~  Commentators argue that the original 

purpose of the aiiotment provisions was to aiiow Indians to get used to the 

non-native concept of individual ownership of property, and to enable 

administrators to assess whether individuals were ready for 

enfkanchi~ernent.~~' As mentioned earlier, cultural assirdation was 

offlciaUy disavowed as a legitimate policy objective at the beginning of the 

1950s and economic integration replaced it as the prime goal of Canadian 

Indian policy.348 

3'4 Gradml Enf*ancbtsementAct, supra, note 343, S. 1. 

3'5 Undec the Graduai Enfiancbfsemetrt Act, supra, note 343, S. 1, only the 
Supe~tendent Generai was entitled to make an dotment; by S.C. 1876, c. 18, S. 

6, band could dot, subject to approvai of Superintendent Gened; by S.C. 1880, 
c. 28, S. 17, band or band coundl could d o t  iand, subject to appmval of 
Supe~tendent Cenerai; by S.C. 195 1, c. 29, S. 20(1) band cound was entitied 
to make an aiiotment, subject to approval of Minister. 

"' UBas i~  Concepts & Objectives", supra note 269 at 132. 
347 See, e.g., "Protection, Civiiization, Assimilation," supra, note 268 at 132 & 
133. Entitlement to d u s i v e  possession of defined parcels of land or of 
d u s i v e  rights to the produce of a parcei of land, particulviy one upon which 
an individual or a family p u p  had expended substantiai efbrt, was not 
necessaciiy ioreign to aii North Americui aboriginal gmups. See, e.g., M.J. Baiiey, 
"Appmm'mate Optimality of Aboriginal Property Rights" (1992) 35 J. of Law % 
Economics 183 at 195. 



Section 20(1) of the curtent Indtnn Act empowers band councils to 

ailot unsurrendered reserve land to individual members of the band for 

whom the reserve was set apart. If the allotment is also approved by the 

Minister, the member to whom it is made3" is said to be in lawful 

possession of the land. The MInister has a discretion as to whether to 

consent to the all~tment?~ He may appmve the aiiotment and issue the 

member a Certiticate of Possession. Altematively, he may withhold his 

approvai, in which case he must issue a Certificate of Occupation and 

permit the member and his h e h  or successors to occupy the land for a 

period of two years?51 At the end of the period in respect of which the 

Certificate of Occupation is in force, the Minister must either approve or 

refùse the aU~tment.~~* 

b. Locatee rights 

A locatee is entitled to exclusive possession of the land forming part 

of the location.353 He is entitled to compensation for improvements in the 

event that the land is compulsody acquired.'" He may transfer his right to 

possession to another member provided the Minister approves?55 The 

locatee's right to possession may be devised by wlll or may devolve upon 

the locatee's successors, provided that the devisee or successor is entitied 

349 The "locatee." The parcel aiiotted is cailed the "locationw or the "allotment." 

''O Section ZO(4). 
351 Section 20(4)-(6). The MWster may extend the period of occupation for a 
hinher period not exceeding two years (S. 20(6)). 

3s2 Section 2O(6) (a) & @). 

3s3 Subject to the terms of the Act and the conditions (if ~ay) of the dotment, 
the Iocatee may exdude aii penons h m  the aüotted parcei, even other band 
members. See, e.g., Joe v. Finday, [1981] 3 W.W.R 60 at 62 & 63 (B.C.CA).. 
354 Section 23, 

355 Section 24. 



to reside on the reserve in his own riglds6 and provided the Minister 

approves the devisee or succe~sor.'~~ The locatee may &O have the Crown 

lease on his behaif d or part of his location even though the tenant may be 

a non-native?" The locatee is aiso entitled to the proceeds of any 

disposition of minerai or timber or any agricuitufal lease granted in respect 

of unoccupied locations.359 

c. Possible polieies 

In the Bhebeny Rtver case, the Supreme Court of Canada ruled that 

the purpose of govemment involvement in the surrender process was to 

prevent the exploitation of the occupying band.360 In order to prevent 

exploitative decisions, Parliament declared surrenders of reserve land void 

unless accepted by the Govemor in ~ounc i l .~~ '  Madam Justice McLachlin 

explained that, in this context, exploitation uicluded failure by government 

oficials to prevent foolish or irnprovident de ci si on^.^^* The legislative 

356 Section 50. 
357 Section 49. 

358 Section 53(3). The Act contains no restrictions upon the identity of the 
tenant, the length of the lease or the use to which the property rnay be put. For 
example, the tenant may be a corporation controiied by the Locatee and his 
family. 

359 Section 53 (1) & (4). 

3" The discretion invoIved in that case was whether or not to acccpt sumnder, 
rather than a discretion to approve an allotment, anskr  or lease. It is uniikely 
that the reason for the discretion would be Metent in the case of aiiotments. 
361 Biuebewy River, supra, note 5 at 370 & 371. See S. 39 of the Idtan Act. 

362 McLachlin, J.'s d a t i o n  of exploitation focuses on the e&ct of exploitation 
on the vicdm and, to that extent, diners h m  the de5ition used elsewhere in 
this thesis. In common parlance, "exploitation" emphasizes the reprehemibIe 
conduct of the perpetrator. Exploitation means " ... [utllMngl for one's own 
ends, [treating] selfishly as mere wotkable materiai @ersons, etc.); '[making] 
capital out of?" See JA Simpson & E.S.C. Weiner, e h . ,  OMord EtzgIfsb 
DfcEfonary, vol. 5,Zd ed. (Oxford: Clvendon Press, 1989) at 574. See also, 



technique of reguiring approval of Indian decisions by govemment 

authorities is not limited to the surrenders. In fact, the entire aiiotment 

process is subject to MInisterlal approval. 1 will assume, for the purposes of 

this chapter, that the reason for which ParUment requks govemment 

involvement in aiiotment transactions is the same as that for which 

govemment approval is required in surrender transactions-to prevent 

fooiish or improvident dealings in the sense used in the Bluebeny River 

case. 

There are three occasions upon which govemment officiais play a 

role in the dotment of reserve land-at the tirne the allotment is first 

made, at the time the Location changes hands by agreement, devise or 

descent and at the time the aîiotted parcel is leased by the Locatee. On 

each occasion the government has an oppominity to prevent the proposed 

transaction from proceeding simply by refusing to approve it. The 

legislation does not provide a list of principles upon which officiais are to 

base the& judgment in making this decision. The maner is simply left up to 

the discretion of the Minister. Whether a decision can be characterized as 

impmvident or foolish depends heavüy upon the values of those cded 

upon to assess it. The Blueberry River band's 1945 decision to seii prime 

h land dose to town and imea the proceeds in remote reserves barely 

large enough for living space and Pasture for their horses (but doser to 

theii uap Unes) would s a i k e  many as fookh or irnprovident. The decision 

makes good sense in the context of the overaii objectives of those making 

it-perpetuation of a subsistence economy based on hunting and mpping 

and preservation of small, intesdependent social and cuimrai units isolated 

- 

C ' f a n  P m c  LM v. Paul, (19881 2 S.C.R. 654 at 677 where the Court ~ l e d  
b a t  the purpose of preventing m s k r s  of Indian iand dire* to incüviduais was 
" ... a protective measure for the Innian popdation lest they be persuaded hto 
impmvident transactions." 



h m  outside influences. In k t ,  the= are at l e s t  four policies which the 

Minister dght reasonably pursue in deciding whether to grant appmvai. 

Each requires f i r e n t  Information to implement successfully, and each 

exposes the band, or the locatee, and the govemment to merent rislcî. 

i. equitable distribution of reserw iaad among members 

The Minister might take the position that the reserve was set apart 

for the use of ai i  members of the occupying band equaUy and that any 

method of individuation of reserve land must tesult in ail members having 

an equal opportunity to obtain exclusive possession of a similat lot for 

whatever purposes-residential, agricultural or commercial-the band's 

reserve land could be put. To hlfU this obligation, the Minister would 

have to have information as to the amount of reserve land the band 

possessed, the uses to which the land might reasonably be put, the rate of 

growth or decrease in the segment of the band population which might 

require land in hiture, the abilicy of the applicant to make profitable use of 

the land, the amount of land the applicant already possessed, the land use 

plans fomulated for that reseme, the amount of land which remained for 

aiiotment to other members, and so forth. Armed with such information, 

he should be able to assess the wisdom of a given allotment, at l e s t  to the 

point of t e h g  whether it was fooiish or improvident in the sewe that it 

fMed to take into account the entitlements of ai l  of the members. W~th 

sufficient involvement in the ailotment process, the Minister might even 

prevent exploitation in the sense in which that word is normdly used- 

cases in which the appiicant appiied pressure on the councilors to obtain 

more than his fair share of resem iand, for example, or cases in which 

councilors abused the powers of the& office by aUotting a disproportioaate 

share of reserve iand to their supporters or Eunilies. 



Prior to 195 1, Indian Affairs officials seemed to see their d e  as 

ensuring that reserve land was aliotted equifably among band members 

and that ailotments wcre made to members who would actualiy occupy 

and use or exploit the location themse~ves .~~~  Maintaining this poky  

wouid give reasonable construction CO the requkement that the Minister 

approve aii aliotments, and ali transkrs, bequests or transmissions of 

aliotted parcels. However, it would probably be regarded as offensive and 

oppressive by Indian leaders as it would subject decisions by individual 

locatees or by band councils to reversal by government officials, a situation 

which smacks of paternalism and has no p d e l  in the non-native 

community. It would also be inconsistent with the overall poiicy of 

devolving powers of interna1 self-government to Indian bands. 

ii maintain sites for presentaaon of aboriginal cultures 

By vime of S. 18(1) of the l d i u n  Act the Crown holds the titie to 

reserves " . . . for the use and benefit of  the band for which they were set 
, 3 3 4 4  apart . . . . These words suggest a general cornmitment by the 

government to advance the interests of the occupying band. During the 

second halfof the 1 9 ~  century and the early years of the 20", when most of 

363 Even then, most aliotments were approved. Indian Anairs became iavolved 
when it appeared that a few individuais had acquired a disproportionate amount 
of reserve iand, or that allotments were king made to members who had no 
intention of workhg the iand themseives. See, Speciai Joint Cornmittee of the 
Senate and the House of Commoas on the Idfan Act, Minutes of Proceedihags 
a d E u i d m e ,  1946Sessfon, (Ottawa: King's Printer, 1946) (Co-chairs: J.F. 
johnston & D.F. Brown) at 559 [hereinafier SPeçruI Joint Cornmittee Reporh 
194q at 560 & 561, and "Indian Agent's References & Reguhtions," unpubllshed 
reférence materiais circulated to Indiui Superintendenm aer 1933 with respect 
to the admhismtion of the 1927Act, at p m .  253 & 274. 

36L Section 18(1). A number of other provisions are aimed at preventing the 
unauthorized occupation of teserve land by non-natmes. See, e.g., ss. 28(l), 30 
& 31. 



Canada's Indian reserves were estabhhed, government initiatives were 

aimed at the c u l d  transformation of reserve inhabitants--inducing them 

to adopt the values and practices of the European immigrants?5 Frorn the 

assunilationist perspective, reserves simply pmvided a place for natives to 

live pending completion of the adaptation process. The govemment's 

duties with respect to unsurrendered reserve land would, therefore, be 

limited to preventing non-native interference with the transformation 

process and ensuring that sufficient land remained to provide 

accommodation or money once members became enfranchised. If hinds 

were needed to provide necessaries pending enEranchisement, reserve land 

could be sold or leased or its mineral or forest resources exploited. 

Historians have suggested , however, that Indians saw things quite 

dnerently. For the most part, they were anxious to acquire the skiils and 

tools necessary to make their way in the new economy. It is doubtful if the 

majority of Indian peoples were ever prepared to relinquish permanently 

cultural ties with their traditional societies? From a native perspective, 

ensuring that reserves were used for "the use and benefk of the band" 

would likely involve the preservation of a land base and the creation of a 

governmentai jurisdiction adequate for the survival of aboriginal cultures. 

Under the preservation of cuitusai sites regime, the government 

would be obliged to reject applications for individuation of reserve land 

which might bring the communaliy occupied portion of the reserve below 

3" As Deputy Superintendent-Gened Duncan Campbell Scott put it in 1920: 

. . . [The] object [of the program of Indian education and 
advancement] is to continue und there is not a sïngie Iadian in 
Canada that has not been absorbed into the body poiitic and there is 
no Indian question, and no Indian Depanment . . .. 

(qyoted in Deyelopment of I d t a n  Act, supra, note 273 at 114). 

366 SSkySupers, supra, note 223 at 277. 



a certain area as long as a signiacant percenmge of band members depend 

upon the existence of a tract of communally-held land occupied exdusively 

by rnembers of the same cultural nadition. It rnay be required to do so 

even though a majority of electors may demand the subdivision of the 

entire reserve. On this basis, the individuals who comprise the occupying 

band at a given time have an interest similar to a Me estate in the reserve 

which bey, themselves, would be obliged to pass on to their 

 descendant^.^^' Presumably, the government would have to maintain this 

land base until the population seeking to maintain cultural traditions is too 

smd to do so. Separating transactions which are improvident from those 

which are not involves a careful consideration of the interests of unborn 

generations. 

The dedication of a permanent Land base free from erosion by 

government action and safe from interference by non-natives does appear 

to be one of the objectives sought by native groups currently involved in 

367 See R.P. Chambers & M.E. Price, "Regulating Sovereignty: Seuetarial 
Discretion and the Leasing of indian Lands" (1974) 26 Stanford L. Rev. 1061 at 
1079-1081 [hereinafker "Leasing of Indian Lands"], where the authors (speaking 
of the situation in the United States) Say: 

The trust responsibility could be read as placing the highest d u e  on 
the federai guarantee of space, immune h m  state intervention, 
where an [ndiui sodety can be pursued. In diis sense, the beneficial 
ownenhip of resenntion land may be Iürened to a lik estate. Each 
genemtion may be obliged to pass the land base on to the n a ,  and 
the [govemment] may fimction as a pardian fw generations yet 
unbom so as to guarantee that the culturd homeland and heritage 
will not be diminished in size or value. 

See &O, Idfan  Resotws, supra, note 242 at 2,3,60 & 61, wfiue Profiessor 
Bartlett argues that, historicaüy, Canada and ali provinces other than the . 
Maritimes, Québec and British Columbia adopted a poiicy " . . . which soughc 
both to maintain traditionai ways of üfe and to devefop more contemporary 
forms of economic development." 



treaty negotiations.368 Presurabiy, government action aimed at 

maintainhg exjsting sesemes for that purpose would meet with the general 

approvai of Indian representatives?6g This appmach wouid a h  give 

meanhg to the statutory rewkments for ministerial approvai. The Crown 

would not approve dotments which brought c o m m u d y  held reserve 

land below a definable critid area, or would insist upon the insertion of 

conditions which would require the restoration of allotted land to the 

communal pool if demographic estimates were to prove incorrect. The 

purpose of approving Locatee Leases would also make sense. The 

government would insist that Locatees restrict the tenn of Leases granted on 

their txhaîf to fit in with expected band requirements for communaiiy held 

land. The approach would, however, be utterly inconsistent with 

govemment policies in effect becween 1820 and 1950.~" 

iii. Urisser faire 

A third approach would be for the government to dedine to exercise 

any supervisory jurisdiction over the allotment process-to restrict its 

activities to the maintenance of the Reserve Land ~egister?" The 

govemment could take the position that reserve land belons to the 

occupying band and that its disposition amongst members should be deait 

368 I n d h n  Resetves, *ta, note 242 at 6062,jumes Bay a d  Nortbern Québec 
&wment and Complementary Agreements, 199 1 ed., (Québec: Pubiications du 
Quebec, 1991) at 55-109 and Nwa'a Agreement i~ Prlndple, supra, note 334 at 
9-13, 

369 hdians are unWtely to agree, however, that govertlllleat officiais should have 
an unfkttered right to decide when a given abriginai population has fidien 
below the aiticai mass needed to sustain a distinct culture. It may be possible, 
however, to ~rmuiate acceptable priaaples upon which such a judgment might 
be made. See "Leasing of Indian Lands," supra, note 367 at 1094 & 1095. . 

Cf. Indicm Reserves, supra, note 242 at 60-62. 

" Section 21. 



with by exclusively by the& council. To some extent, this is the policy 

currently adopted by the Deparmient of Indian A&iirs. 

On the one hmd, Indian A-' curent policy probably meets with 

appmval from the Indian community. It is Iürely seen as deference to 

management decisions made by the band council, and it supports Indian 

aspirations for self-govenunent by confimiing the band's competence to 

manage intemai afk i rs  without govenunent intervention. On the other 

hand, it may expose the Crown to Uabüity for improvident aiiotments. The 

department does not appear to have regularized its policy by notifjring 

bands of the basis upon which it grants approd, and by obtaining orders 

in council under S. 60(1) granting bands complete control of the dotment 

process. Bands who have suffered as a result of improvident dispositions 

are unWrely to excuse government officials for Wure to withhold approval. 

The government may be lefi without a defense to a daim that officials fâiied 

perform a duty which they owed to the band and which might reasonably 

be implied from the statutory requirement for ministerial approval of aii 

allotments and ai i  transfers of aiiotted lands. 

iv. promote & support i n t e d  self-management 

F i d y ,  the Minister rnight determine that the appmval power was 

never intended to apply to every band council or to every band or locatee; 

ody to those "as are not sufnciently admced to manage their own 

a f f i&~ , ' ' ~~  and even so, only for as Long as, and to the entent that, a state of 

" ~ c i e n t  advancement" prevalls. He could, presumably, disregard 

allotments by the councils of ban& whidi he finds capable of managing 

their own aûàirs, and ceaain uansfers by capable locatees, and focus the 

372 Spdul Joint Comminee Repo*t, sapa, note 275 at 186 & 187. 



attention of his officiais on natives genuinely in need of govemment 

assistance, if any. 

From this perspective, it would be important for Incüan Aoairs 

officiais to determine the extent to which there was need, and hence, 

justification, for continued scnitiny by Indian Anairs officiais over the 

interna1 affairs of bands coming within their jurisdi~tion.~~~ This approach 

wodd give meaning to the statutory requirement for ministeriai approvai 

of aiiotments, and it would be consistent with Parliament's intention that 

powers of intemal sewmanagement devolve from bureaucrats to Indians as 

soon as bands have enough experience with the non-native economy and 

enough seL€'onlidence to manage on their own. Ideaily, this stage would 

be marked by a formal withdnwal from specified supervisory roles in 

connection with che aiiotment process through an order in council made 

pursuant to ss. 60(1) or 4(21.~" 

373 Even so, many provisions of the Indfan Act prevent a complete withdrawai of 
government participation in Indian decisionmaking. See, e-g., S. 64(l) (k) . 
374 The prospect of a band seeking a S. 60(1) ordv may not be great. See, e.g., 
the comments of JE. Hali, Q.C. (now, Mr. Justice Hall), Report of the 
CommFFsion of Inqufry Conceming Certain Matters Assodclted witb tbe 
Westbank I d i m  &md (Ottam: Suppiy & Semices Canada, 1988) at 443 
[hereinafter Westbank Report]: 

Depanmentai personnel are dhrided on the issue of how daring the 
Department ought to be in relation to surrendering its statutory and 
traditionai roies to band counüls and uibai coundls. The Department 
and Indian groups are both presentiy dfkrhg h m  a confiict between 
inconsistent objectives. The Inâian groups, for the most part, wish to 
assume responsibiiity for their own affurs. At the same the, since the 
Departmental fiduciacy responsibility ïs presentiy part of the hope fbr 
hinue economic gains, the Indian group obviousiy muid iike to retain 
the right to recover compensation from the Department. It is not 
pmicuiarly populv to acknowkdge that a band's infomied decision to 
bîiow a certain course of action carries with it a release of the 
Depanment's responsibiiity relating to that decision. Many Indian 



Of the four policies discussed in this section, only the last makes 

sense in the context of the Crown/indian relationship as defined by m e n t  

legislation, recent judicial authority and the aspirations of Indian groups as 

evidenced by recent treaties and ongoing ueaty negotiations. 

Rejection of the ârst two policy options is really required by the 

principle of informed selfsetermination underlying the Guerfn decision. 

In effect, the Supreme Court d e d  that, if the traditional homeland of the 

Musqueam people was to become a development opportunity for an 

upscale residential subdivision, only the Musqueam people had the righc to 

make that decision. The f h t  policy+quitable distribution of reserve 

land-would risk imposing on natives values imported kom outside the& 

societies. Adopting this policy made some sense as long as the ultirnate 

objective of the reserve system was enfranchisement. Under that regime, it 

was important for the reserve io be parceled out equitably so that there 

would be available for each native family a fair share of reserve land for 

ownership in severalty once its members had reiinquished their ties with 

witnesses before me walked carehily around this issue. 1 could not 
biame them. 

The Department should continue to exercise great cue where less 
advanced bands are inmlved, but it should not be unduiy alanned 
about potentiai suits h m  those bands that are wiliing and able to make 
their own dedsions. Courts usuaily operate in the reai world. Absolute 
jurisdiction over dedsion making is whoiiy inconsistent with residuai 
responsibility in the Department. 

. . - 1  think that it is inevitable that the pmcess of Indian sa-govemment 
WU result in an abatement, if not elimination, of the Depumient's 
hanciai Mility fo+ [future] coiîective decisions which are made by 
innian groups and which result in economic Mure. A clear 
consecpence of fuiI responsibility is that Inàian groups WU have to 
make their own assessments about what degree of risk they are 
prepared to assume in relation to the+ own dedsions. 



the native community and sought to become estabbhed in Eum-Canadian 

society. The second pollcy-the presemtion of c u i d  homelands-is 

certainly a poky which native communities should be k e  to adopt if they 

wish, but it is surely not an objective which should be forced upon them by 

the government. If Indians choose to malntain distinct societies within a 

non-native economy, they wiii no doubt be expected to bear the economic 

consequences of their decision. It would seem to foliow that natives 

should be able to choose whether and to what extent reserve land is to be 

dedicated to communal ownership. 

Unquestionably, the third policy-laisser faire-has a great 

economic and political attraction for govemment, but implementing it 

would constitute an abdication of the protective role decreed by Parliament 

and the courts. The existence of a statutory veto over decisions of elected 

representatives irnplies sorne parliarnentary purpose. It is uniikely that 

Parliament made ail allotments subject to minisiterial approvd merely to 

enable the Department to maintain the Reserve Land Register. It c m  sdely 

be assurned that the intention was that the veto be exercised for some 

protective purpose-to prevent "foolish or improvident" aliotments of 

reserve land in the sense adopted in BCuebe>*y River. 

The fourth pohcy-facutating intemai seKrnanagement- wouid 

provide protection where it is needed and withdraw it when it had 

degenented into mere'inuusion. This option is consistent with 

Pariiament's intention to devolve decision-making powers on Indian Bands. 

It gives meaning to the requirement for government approval and, at the 

same time, confines the exercise of supervisory hnctions to cases in which 

govermnent involvement is consistent with the o v e d  intent of the 

legislation. 



b. Fiduciary obligations 

Peshaps the best way of Uustrating the application of the doctrine of 

fiduciary obligation to the aiiotment process is to analyze a hypothetical 

sit~ation."~ Let us assume that members of a band council pass a 

resolution dotting to a fellow councilor a large parcel of reserve land with 

clear commercial potential. No steps are taken to no* band members of 

the proposal to make this dotment. The councilor to whom the ailotment 

is made participates in the debate on the resolution and votes in favor of it. 

The resolution aliotting the land passes and a minute is sent to Indian 

Affairs for approval. Depamnental officials realize that the Locatee is a 

member of council and that he voted on the resolution appsoving it. 

Officiais approve the resolution anyway. They act on the basis of a 

departmental policy that mandates automatic approval of al1 aliotrnents by 

aii band councils. The theory underlying the policy is that parcehg out 

rights to occupy reserve land among band members is a matter of interna1 

seggovernment and that membets have the same remedies for misconduct 

by elected officials as non-natives have. A few weeks later, the 

locatee/councilor makes application under S. 580) of the Indan Act to 

have the govemment Lease the dotted parcel on his behalf. The tenant is a 

development Company whose shares are held by the locatee and members 

of his Eunily. The Depamnent approves the lease. The lease contains no 

covenants restricting assignment and sublening. The counci.ior's 

corporation subleases to a business enterprise directed and stafkd by non- 

natives whose officers are ignorant of the circumstances swrounding the 

aUotment. Only at this point are band members infbrmed of the 

uansactions. Members commence an action against the govemment EDr 

375 The illustration used hue does not, to the bea of my knowledge, represent 
an actual case. 



compensation for breach of fiduciary duty for appmving the dotment and 

the lease to the councilor's Company. They argue, as tums out to be the 

case, that the sublease is in violation of an informai understanding among 

ai i  members that locations would only be let to b a n d m  businesses of 

which aii officers and employees were also band members. 

The relationship between elected ofticials and the constituency 

which they have been chosen to represent has Long been held to be 

fiduciary? This doctrine has also been applied to regulate the 

relationship becween the Chief and councilors of an Indian band and its 

membership. Where a Chief or councilor has a personal interest in a 

matter corning before the band council for decision, he must declare his 

interest and refrain from debating or voting on a resolution in respect of 

that ma~xer . )~  An action may be brought on behalf of the band to obtain 

Bowes v. Toronto (City) (1858) L 1 Moo. 463, 14 E.R. 770 at 790 & 791 (P.C.). 
377 Gilbert, supra, note 329 at 23. Section 19 of the Indian Band C o u d  
Procedure Regulutsons, C.R.C. 1978, c. 950 does nor appear io disqualify a 
member of council h m  voting upon a matter in which he has a personal 
interest: 

19. Every member present when a question b put shall vote 
thereon unless the council excuses him or unless he is permnaüy 
interested in the question, in which case he shaii not be obliged to 
vote. 



redress for rnisconduct by its c o u n ~ ü ? ~ ~  Altematively, the decision itself 

could be attacked by an application for injunctive or premgative relief.37g 

The problem posed by the ülustration, however, is whether the 

governrnent wül be held to have a fiduciary duty to intervene. On the one 

hand, government officials know of the irreguiarity. They have an 

opportunity to have it rectified without taking oves the decision-making 

process themselves-they might decline to approve the ailotment unless it 

has been ratified by the band, for example. Refusal to approve would be 

defensible on purely juridical grounds. Here, officials would be invoking a 

statutory power of intervention for the purpose of preventing a clear 

breach of a fiduciary obligation imposed for the protection of band 

members. Withholding approval of the aiiotment would also be the route 

least Iikely to expose the goveniment to liability. 

On the other hand, adherence to a policy of supporting informed 

seKrnanagement might suggest that officials should let band mernbers son 

out such problems themselves. People who do not live on reserves, native 

and non-native f i e ,  and who are faced with similar misconduct by a 

municipal councilor, for example, are required to seek redress through the 

courts. Outside the Crown/native relationship, the government is not 

normaüy fiable to answer for decisions made in connict of interest, 

notwithstanding that it may have advance notice of the contlict. Even 

378 In GIIbm, supra, note 329, a daim was made on behalf of an Indian band 
against its former Chief. The evidence established that the Defendant had, as a 
member of the band cound, had participated in council's debate on a resolution 
authorizing the purchase by the band of a a l ler  to seme as a cesidence for the 
Chief and her fh i i y ,  and had voted on the resolution. The Court held that the 
Defendant had violated her fiduciuy obiïgations to the band, and ordered her to 
pay compensatioa to the band in respect of her use of the M e t .  



assimilationists might have difZiculty justifying government involvement. 

Maintaining constant sweiiiance of a person who is supposed to be 

learning to manage on his own is not conducive to personal independence, 

and it is not a practice employed outside of the Crown/Indian reiationship. 

Uniess there is some reason to distinguish between the Uustration and the 

case of the defàicating municipal coundor, government officiais should 

ignore the irregularity and approve the aiiotment. 

A principled choice between these two positions can be made by 

determining which would best serve the objectives of the Crownfindian 

relationship. In so Ear as unsurrendered reserve land transactions are 

concerned, the purpose of Crown involvement in Indian decision-making is 

to promote and support interna1 seifkegulation through the agency of 

band councüs. Officiais' use of a statutory discretion permitting them to 

interfere with band council decisions must be consistent with and 

supportive of that objective. Forcing disclosure of the con8ict to the 

membership at large would enable rnembers to debate the merits of the 

ailounent and review the conduct of the locatee/councilor. Members who 

disagreed with the decision could contest it in a timely way by whatever 

means they felt were appropriate in the àtcumstances. Regardless of 

whether the decision was contirmed, varîed or quashed, the ônal word in 

the maner wodd be that of the band, not the Department. Members 

would be able to take control of the situation if they wished to do so. 

Approving the aiiotment without disclosing the confllct of interest of the 

locatee/counciior would tale the matter out'of the band's hands. 

To this point, I have onty argued that it would be consistent with and 

supportive of the Crown/Indian relationship for offidals to dedine to 

approve the allotment. 1 have not yet provided any justiûcation for saying 

that withholding approvai is a legal obligation. To do that 1 would have to 



establish that failure to disciose the irregdarity in these circumstances is, at 

least on average, destructive of the re~ationshi~?~ 

Se6interested behavior by onicials elected or appointed to act on 

behalf of a given constituency undermines constituents' confidence in 

representative administrati~d*~ Such confidence is particuiarly hgiie 

where representathe administration is a fairly recent and, at least in the 

minds ofsome constituents, an unpsoved method of group decision- 

making?'* Some situations-reserves with limited per capita land holdings 

and councilors fiom the same famiiy, for example-may increase the risk of 

constituents' loss of confidence in representative administration chrough 

~e~interested conduct weii beyond that experienced in non-native 

govemments where the same circumstances are seldom replicated.383 On 

this anaiysis, therefore, the better view would appear to be that Indian 

Affairs officiais owe an enforceable obligation to the band to decline to 

approve the dotment until a way has been found by the band or its 

council to overcome the effect, if any, of the counciior's misconduct. 

The question then arises as to why this obligation shouid be limited 

to declining to approve ailotments based upon known irreguiarities. For 

example, if it is appropriate for departmental officiais to force disdosure of 

a known breach of a fiduciary obligation, why are they not also required to 

sit in on aii meetings of the band councii so that chey can be certain that ail 

irreguiarities corne to their attention? What if the locatee/counciior did not 

380 I wüî ais0 ha- to estabiish that no adequate alternative em'sts to do the job, 
and 1 wül get to this in section iii. 

See, e.g., "Locai Govemment; supra, note 191 at 1 as to the political impact 
~fse~deaiîng by elected muniapal ofnciais. 
382 See, e.g., Su- of C a d f a n  I d i a n s ,  supra, note 336, esp. c. 7. 
383 See, e.g., westbadt ~eport ,  supra, note 374 at *-d. 



sign the resolution appmving the aiiotment? Are departmental officials 

obliged to make inquiries to determine whether he participated in the 

debate? Once again, the answer is provided by an analysis of the structure 

of the relationship. 

The role which the Crown has accepted in comection with the 

dotment of unsurrendered reserve land is defmed by the Indian Act. In 

the past, band councils could not officiaiiy hold meetings for the dispatch 

of business except in the presence of a departmental representative.3" The 

representative set the time, place and date of meetings and adjournments, 

presided at the meetings, maintained a record of the proceedings, 

regulated matters of procedure and form, reported and certified by-laws 

and other acts to the Superintendent General and expiained to the Chief 

and councilors their powers and duties. Government officials operating 

under that regime would cenainly have had access to a great deal of 

background information about matters dealt with by band councils. In 

these circumstances, a superintendeni's recomrnendation to withhold or 

gant ministerlal approval of a band council initiative would be based upon 

Rrst hand knowledge of the circumstances. The 1951 version of the Indian 

Act and its successors contained no similar section. Provision is made in 

the I d f a n  Bad Counefl Procedure ~ e ~ ~ u t i o d ~ ~  for the role that the 

384 See, eg., 1927Act, ss. 176180 and the Indian Act, RS.C. 1906, c. 81, ss 185- 
189. The 1951 Act did, however, permit the Governor in Councii to make 
regdations with respect to " .. . the duties of any representative of the Minister at 
such meetings .. .. " See, S.C. 195 1, c. 149, S. 89(c). The current regdations 
prescribe the duties ofany departmentai representative who does attend band 
council meetings, but they do not require the presence of a depamnentai 
representative. See, Idfm Band CouncfC Pmcedurre ReguIatJm, supm, note 
377. 
385 C.RC. 1978, c. 950. Presumably, the superintendent attends by the inviktion 
of the counàl at such time as members feel that they reguire departmental advice 
or assistance. 



superintendent is expected to play should he attend meetings of council, 

but nowhere is he given the right to be these. These changes are deliberate 

and they are consistent with a parliamentary intention that reserve land 

administration should devolve upon the band council. Today, the 

Deparunent la& the fiRt hand knowledge of reserve land administration it 

once psessed, except, of course where officiais amaliy attend the 

meetings or acquire the information in another way. Couas are unükely to 

require the government to answer for irreguiarities which officiais have no 

practical means of discovering? and Indians are unlikely to expect more. 

ii locatee leases 

Suppose that a locatee agrees to have a lease of his location granted 

to a nomnative developer. The lease is to be for a faed tenn of 100 years. 

The lease is part of a scheme for the development of the location for 

commercial purPoses? From a purely economic standpoint, the length of 

the term is justifkd by the initial investment to be made by the tenant in 

developing the parcel. The bargain is in aU respects very hvorable to the 

locatee. Assume that Indian Affairs has adopted a policy of refusing to 

grant locatee leases which exceed 45 years in duration, including ai l  

options to renew, udess the locatee can produce evidence that his 

application for a lease is supported by the council of his band. The band 

council rehises to approve the proposed lease. The locatee insists that 

Canada grant a lease on the agreed te- with or without band councii 

approval. Indian Affairs officiais refuse to grant such a lease and the deal 

through. The locatee sues the Crown for compensation for breach of 

fiduciary obligation in fkilhg to comply with his request for a lease. 

386 Assume, hem, that the location is not a&xted by land use restrictions which 
wouId interkre with the proposed dedopment. 



Analysis of this pmblem requires an understanding of f-ms of the 

I d i a n  Act which are sometimes overlooked. The Indians' interest in 

reserve lands set apart for their use is the same as that which rhey 

possessed in their traditional territories in pre-contact times?' With 

certain exceptions not relevant hem, ss. 28(1) and 37 of the Act prevent 

Indians b m  comrnitting themselves directly to reserve land transactions. 

The conveyancing provisions of the Act do. howeves, permit the occupying 

band to have reserve land exploited on its behalf by the Crown as if the 

band were the holder of the maximum interest that the civil or  common 

law aliowed. Section 58(3) extends some of these benefits to locatees. 

That section authorizes the Minister co lease locatee land upon the request 

of the locatee and for his benefit. In the case of locatee leases, the statutory 

scheme makes it unnecessary for prospective tenants to conduct expensive 

investigations as to whether the locatee's land rights would "support" the 

grant of a leasehold i n t e r e ~ t , ~ ~ ~  or to obtain security for breaches of the 

landlord's co~enants.'~~ Tenants c m  simply rely on the Crown's covenants 

for title. Without this protection, Locatees might have nifficulty obtaining 

" ~uer in ,  supra, note 1 at 379. 
388 Indian land rights with respect to reserve iand are the same as those which 
existed with respect to the group's traditional temtories More contact. It took 
four years (aimost 365 days of which was court the )  and millions of d o b  in 
research costs and legai fées to establish the aboriginal rights of the Gitksan and 
Wet'suwet'n in the Delgamruzdw case (supra, note 5). Without the conveyancing 
provisions of the I d f a n  Act, Indian title would be vVtualIy unmarketable. As it 
is, specuhtion as to aboriginal title to reserve lands is unnecessary. See, Guerfn, 
supra, note 1 at 382. 

389 ifa non-native tenant were to sufkt loss by revon of a locltee's Mure to 
pmvide a good d e  holding and marketable title to the Iocation, it may be 
dif6cult for the tenant to recover compensation h m  the tenant. Section 89(1) 
of the Indian Act provides that 

.. . the real and per~onaL property of an Indian . .. situate on a reseme . 
is not abject to charge, pledge, mongage, atmchment, levy, seinire, 
distress or execution in fâvot of or  at the instance of any person 
other than an Innian or a band. 



full market rental value for their locations. In hct, having the location 

leased by the Crown is about the only way in which a locatee c m  exploit 

his holding for anything iike its market d u e .  Facilitating the leasing of 

individual holdings of resem land is, therefore, one k l y  reason for which 

the locatee is required to obtain a lease through the agency of the Cmwn. 

It is also possible that ParMament had it in mind that some locatees may 

require assistance in negotiating and enforcing tenns and documenthg the 

transaction. Section 58(3) provides that " . . . [t] he Mlnister may lease for 

the benefit of any Indian . . .. " Indian AEfairs policy in the mid-1940s 

certainly assumed that the govemment should mm d o m  requests for 

leases which were not in the best interests of the ~ o c a t e e . ~ ~ ~  

Generally speaking, however, the Crown holds the iitle to reserve 

land in order to aiiow the govemment to ensure that any use to which the 

reseme is put is for the use and benefit of the band for which it was set 

apadgl  In the illustration, the locatee has struck a bargain with a 

prospective tenant for a very long-tenn lease containhg provisions highly 

favorable to the locatee. In hct, the tem of the lease is so long that it rnay, 

for aU practical purposes, amount to a conveyance of the parcel to a non- 

native?* This problem becomes a legal problem because of the surrender 

provisions. Subject to specific exceptions, ss. 37 to 41 of the Indfan Act 

require a surrender or designation by the band and appmval by the federal 

390 See, e.g., SpecialJooit Cornmittee R e m  1946, sypra, note 363 at 545. 

392 See, "Leasing of Indian Lands," supra, note 367 at 107tS1079 where the 
author the impact of long-term leases of reserire Iand br non-native occupation. 
He argues that " . . . the ficoion of Indian retention is maintained, but the impact 
on the tribe is often inconsistent with the form. In this context, 99-year kases 
are tantamount to the saie of the fèe." Neither the Idtan Act, the regdations 
nor the authorities impose restrictions on the duntion of such leases or their 
tems. 



cabinet before reserve lands are " . . . sold [or] title in them conveyed . . . " 
and before communallyheld reserve lands are " . . . leased [or] an interest 

in them granted . ..." From the band's perspective, the prohibitions 

contained in ss. 37 to 41 appear to be based on a policy of ensuring that 

permanent dispositions of reserve land are supported by a majority of 

those whose communal rights to it will be extinguished by the transaction. 

As mentioned in chapter 3. provisions Iüre S. 58(3) entered the Indian Act 

as part of a scheme to give natives a taste for the rewards of capitalist 

enterprise and individual ownership; to encourage them to abandon their 

communal societies and to assimilate with the Euro-Canadian majoriq. 

This policy was ofllciaiiy discontinued after PG7W II, but S. 58(3) remains a 

feature of the legislation. From this point of view, S. 58(3) looks like a 

loophole in the cultural stockade erected by the legislation. 

The question here is whether a blanket application of a departmentai 

policy such as that outlined above represents a violation of any obligations 

which the Crown may owe to the band or the locatee or both. If delay in 

obtaining or Mure to obtain band or band councii approval forced 

canceiiation of the project, would the Crown be &able for breach of a 

fiduciary obligation to the tenant to act on his request for a lease? If the 

govenunent granted the lease, would the Crown be Liable to compensate 

the band for hiiure to obtain band consent to an üiegal alienation of 

reserve land? 

1 do not think that the governmenc would be justifîed in tefushg to 

grant the lease in the circurnstances. 1 thWr that its failure to respond in a 

timely way to the locatee's request for a lease wouid likely violate an 

enforceable obligation which it owed to him. It seems to me that a fkir 

reading of the Act requïres implementation of any bonaflde lease 



transaction requested by the ~ocatee?'~ The absence of a requirement for 

band council approvai was not the result of some parliamentary oversight. 

The possibiiity of requiring band councii approvaî of locatee leases was 

spedcally discussed with Indian representatives at the FebniaryLMarch 

1951 coderence and, after debate, was approved by them. The basis upon 

which it was approved was that locatees should have the same rights with 

respect to leasing their locations as n~n-natives.~~' As long as the duration 

of the lease requested is reasonably justified by a bom fide arrangement 

between a locatee and a prospective tenant, and its ternis are not foolish or 

improvident as far as the interests of the locatee are concerned, the 

Department would have no legitimate reason for refusing to gant  the lease 

393 In Bayer v. R., [1986] 2 F.C. 393 (CA), a locatee made application to the 
Minister, pursuant to S. 58(3) of the Indian Act, to lease a portion of his location 
to a development Company for a period of 21 years. Indian Anairs officiais sent n 
draEc of the lease to the band council for comment. The band council rehsed to 
appmve the lease, and took the position that the Minister had no right to gant it 
without their formal approd. The Minister granted the Lease notwithstanding 
the objections of the coundl. Counciiors sued for a declanrion that the lease 
was void for la& of Inâian approval. They argued that a requirement for band or 
band council consent should be treated as an irnpüed condition for the grant of a 
vaüd lease under S. 58(3). In the alternative, the Plaintif& argued that the lease 
violated the Crown's fiduciary duty to the band to prevent aiienation of reserve 
land without a surrender and Govemor in Coundl a p p d  pursuant to ss. 37- 
41 of the Indian Act. The Court held that the provisions of the statute did not 
permit the implication of such a condition. The Muiister's duty, in exercising his 
discretion under S. 58(3) wu to act in the best interests of the locatee. The 
majority of the Court crutioned, however, that the Minister 

cyuiot go beyond the power granted to him, which he wouid do if, 
under the guise of a lease, he was to proceed to what would be, for 
ail practical purposes, an aiienation of the land .... 

The majority d e d  that the 21-year Iease under considention did not constitute 
an aiienation of the luid within the meuiing of S. 37 of the Id tan  Act. 

3" See S p e W  Conmtittee Minutes, supra, note 280 at 126. 1 wouid argue that 
the interpretation suggested by the resolution passed at the 1951 conEerence 
would, in this case, be adopted as a guide to the interpretation of S. 58(3). ~ e e  
Now@frc& v. R., [1983] 1 S.C.R. 29 at 36. It is not clear as to whether this point 
was argued in Boyer, supra, note 393. 



requested. If? on the other hand, the arrangement is merely a colorable 

attempt to evade the surrender reqyirements of ss. 37 to 41 of the Act, the 

locatee's application must be rejected by Indian A f h b  officiais. W ' e  it 

may be appropriate to consult the band councii in ordet to obtain 

information necessary to make this assessment, any blanket policy of 

requiring appmvai based soleIy upon the duration of the lease is not 

justified either by the worduig of the st&te or the intent of the provision. 

Unauthorized and unnecessary disclosure of the ternis of the intended 

lease may itself constitute a breach of an obligation of conf~dentiaiity owed 

to the 10catee.~~~ 

This position is not inconsistent with an overall policy of devolving 

internai seff-management from Indian Anairs officials to band councils. 

Band counciis can control leases of reserve land. They could deche to 

gant  aliotments if they were concemed about the loss of the cultural 

character of the reserve due to intrusion by non-native  tenant^.^" They 
could encourage band members to designate parceh of the reserve for 

lease to individual members pumant to S. 37(2)of the Act and have the 

Crown grant leases to members on terms satisfacfory to the band councii. 

These leases could contain restrictions on assignment or subletting without 

the approval of the band councll. Discontinuhg the blanket policy referred 

to above wouid force the band councii to govem in the manner 

contemplated by the devolution policy. 

The prohibition against the aüenation of reserve land without the 

consent of a majority of the members of the occupying band asembled for 

395 
@, Süpra, note 23 at 608614. 

396 Although specisc provision is made 
bands do not d o t  pvceb to members. 
at 394-396- 

for aiiotment in the Indiim Act, mui)i 
See, Westbank Report, supra, note 374 



the purpose of debating and authorizing it has been a permanent feature of 

the Crown/Indian relationship since the mid-1700s. The requirement for 

band approvaî found its way into eveq fedemi statute reguiating the 

mlationship since 1868:~' In the absence of specifîc statutory authority 

permitting aîienation without band consent, neither individual Indians, 

their band council, or the Crown may alienate reserrre land?g8 Section 

58(3) only authorizes leases. If the transaction contemplated by the locatee 

and the third party could not be said to constitute a bonafide lease in form 

and substance, it is not authorized by S. 580) .  

üi alternative sources of regulntion 

In sections i and ii, 1 argued that the Crown is under an enforceable 

obligation to disdose to the band a conflict of interest of a band councilor 

which might affect a decision to d o t  reserve land. 1 also argued that the 

Crown is under an enforceable obligation to implement a bonafide 

request by a locatee for a lease of the aiiotted parcel, whether or not that 

request is supported by the band council. 1 have not yet established that 

these obiigations would likely be characterized as fiduciary. As mentioned 

eariier, whether or not an obligation will be dedated to be a fiduciary 

obligation WU depend upon whether an adequate alternative source of 

reguiation is available. Alternative sources of reguiation are only adequate 

397 An Anpmutdfng for tbe o tganwon  of tbe DepHment of tbe Semtmy of 
State of CaWa a d  of tbe tnumgement of Indkan a d  Ordiname Lands, S.C. 
1868, c. 42. 
398 Section 37(1), which deais with aiienation of resem iand, is not expressly 
made subject to the other provisions of the Act. Section 37(2), which deah with 
leases of reserve h d ,  begins with the words, "EYcept where this Act othemik 
provides .... " and the closing words of S. 58(3), authorize the Mirrister to grant 
ieases of Iocatee lui& " ... -out the luid king designated." 



if they are as effective as the doctrine of fiduciary obligation in preseMng 

the integrïty of the relationship. 

The alternative source of regdation, in the case of the codlict of 

interest of the locatee/councüor, would be to rely upon band members to 

take action on their own. This svategy was cenainly effective in the Gilbert 

case?99 The problem with this approach is that its efficacy depends upon 

members' knowledge of the irregularity. If the generai membership or a 

successor council does not discover the conflïct of interest before the 

locatee leases the location to a bona fide tenant who is ignorant of the 

compromising circumstances, members may be stuck with a highly 

undesirable lease, norwithstanding their administrative law remedies. If 

there is only a limited amount of reserve land available for commercial 

exploitation, as is too often the case with srnaller reserves, a single sec 

interested transaction such as this may deal the band econorny an 

insunnountable blow. Sening aside such a lease because of a codlict of 

interest of one of the councilors might induce prospective tenants to steer 

clear of leases of reserve land, thereby lirniting the marketability of reserve 

land. Ideaily, contlict of interest problems should be dealt with before an 

innocent party commits himself to a transaction based upon the validity of 

the împugned decision. Imposing on the goverment fiduciary obligations 

to disclose conQicts which corne to its attention and withhold approval 

until their effects have been dealt with w d d  certainly promote this 

objective. Administrative remedies would not be nearly so effective? 

399 Supm, note 329. 
400 It would be tempting, but inappropriate in my view, to ag to resolve the 
Iocatee/counciior Ulustration by andogy-by characterizhg the problem as an 
example of a breach of a uansmitted fiduciary obiigation andogous to the 
"knowing compiicity" cases. For a aiticai analysis of this Une of authori y, see 
P.D. Finn, "The Lïabiliy of Third Parties for Kaowing Receipt or Assistance" in 



In the locatee lease illustration, the locatee whose request for a lease 

had been tumed down because of his Mure to obtain band council 

concurrence wouid likely ais0 be able to obtain administrative law 

rerne~iies .~~~ In Eact, a person engaged in the commercial acploitation of 

aiiotted land wouid be more likely to understand his rights and the options 

for the& enforcement. The locatee's problem would be that administrative 

review is unlikely to get him compensation for what he would lose if a 

favorable lease transaction feu through. The courts are, therefore, likely to 

impose a fiduciary obligation upon the govemment to grant the requested 

~ease?~ 

In cases involving daims against the Crown, the imposition of 

fiduciary obligations frequently provides more effective relief than other 

sources of regulation. The doctrine ofsovereign immunity has sometimes 

been held to protect the Crown from liability which has not been 

specificaUy accepted by contract or s ta t~te .4~~ Doctrines of equity, on the 

other hand, have long been held to be binding on the Crown without the 

necessity of a statute submitting the Sovereign to judicial authority. In the 

Pazufett case,4* an action for redemption of a mortgage acquired by the 

King by way of escheat, Baron Atkyns ruled that, 

Equity '93, sapa, note 157,195 at 204218. Such an exercise involves trying to 
find out whether the doctrine provides a remedy, rather than aying to fuid 
whether a justification exists for its application. 
.LO t See, e.g., Tooabnippab v. Hickel, 397 U.S. 598 (1970). 

402 Recognizing a damage remedy against the govemment in the event of a 
Mure by the bureaucncy to implement Iegislative intent was one of the reasons 
cited by the United States Supreme Court for irnposing fidudvg obligations in 
United States v. Mitcbell, 463 U.S. 206 (1983) [hereinafter Mitcbell IIj. 

403 Cbipman v. R., [1934] Ex. C.R. 152 at 159. 
404 Puwlett v. Attorney Cetterd (1667). 1 Hasd. 465,145 E.R 550 at 552. 



. . . the puty ought in thls case to be reiieved against the King, 
because the King is the humain and head of justice and equity; and 
it s h d  not be presumed, that he WU be dekctive in either. And it 
would demgate h m  the King's honour to imagine, that what is 
equity against a common person, should not be equity against him. 



CONCLUSION 

The doctrine of fiduciary obligation is a creature of the system of 

equity. The main principles upon which is it based were developed by the 

Courts of Chancery prior to the end of the âfteenth century. Its purpose 

then, as now, was to extend the abiiity of the law to protect the integrity of 

relationships of social or economic importance. The doctrine MiWs this 

task by providing a code of niles which may be used to maintain the 

integrity of useful relationships threatened by the existence of an inherent 

and otherwise unregulated opportunity for one or more of the parties to 

the relationship to exploit the interests of another or others. The 

doctrine's legislative purpose makes it ewemely difficult to detennine 

whether fiduciary obligations will be imposed upon the parties to a 

relationship which has not aiready been declared to be fiduciary by 

authoritative judicial decision or legislative enactrnent. In fact, the only 

way in which it is possible to estimate whether a given relationship is 

fiduciary is to guess whether the relationship is of suffident importance 

juste juridical protection, and whether adequate protection can be only be 

provided by the imposition of fiduciary obligations. 

The content of fiduciary obligations is also diacult to determine. As 

befits a purely remedial doctrine, the content of the obligations which it 

mates depends largely upon what is requited to protect the integrity of 

the target relationship. Detenninuig the content of the fiduciary 

obligations which WU be imposed to protect a ghren relationship requires 

an identification of the benefits which such relationships are reasombly 

expected to produce, and a determination of the extent to which those 

benefits are aiready guaranteed by other sources of regdation. If this 

anaiysis reveais lacunae in the existing reguiatory scheme which expose 

one or more of the parties to the relationship to exploitation or 



v i c ~ t i o n  at the hands of another party or other parties, and if irnposing 

one or more of the obiigations owed by tnistees to beneficiaries (suitably 

adapted) would provide the necessary protection, fiduciary obligations WU 

be imposed upon the alieged wrongdoer. 

Where it is dear what obligations must be imposed for the protection 

of the mlationship, the courts sirnply declve those obligations to have 

been binding upon the deged exploiter a i i  dong and provide the victim 

with redress, provided, of course, that the evidence establishes violation. 

In cases in which the court cannot Say with any confidence what the 

exploiter would have been expected to have done in the circumstances 

which actudy occurred, or where the court is uncertain as to whether the 

exploiter has taken advantage of an umeguiated opportunity for 

exploitation inherent in the relationship, judges declare the aiieged victim 

entitled to timely disdosure of all circumstances which might have tempted 

the putative victùnizer to take advantage of the opportunity for 

exploitation, and proof that he did not do so. Faüing exculpation, the 

deged victimizer is required to provide redress. 

The entitlement to cornplete and timely notice and an exdpatory 

expianation, as weli as the generous rernedies which equity d e s  avaiiable 

for violations of its rules, are aii intended to have an educative ef6ect. 

Specincaiiy, they are intended to induce other would-be victirnizers who 

find themselves parcy to si& relationships to disclose spontaneously 

circumstances which might tempt them to depart fimm the standard of 

petformance required to generate reasonably expected benefits, and to 

conôrm or terminate the relationship or re-negoriate its t e m .  Where the 

relationship under consideration is an ongoing relationship, the 

entitlement to candor and the amenai of remedies avaüable for breach &e 

&O intended to discourage recidivîsm. Special mies have ken hrmuiated 



to protect uniquely disadvantaged parties. Entithg aileged victims to 

notice and providing comprehensive remedies are not unfair to parties in a 

position to exploit the interests of others as long as potential defendants 

could predict the Lürelihood of liabilîty with reasonable certainty and take 

rneasures to protect themselves agaïnst it. Otherwise, the doctrine 

represents an intolerable invusion by the judiciary into private rights; it 

amounts to Little than more than an expost facto readjustment by the 

judiciary of an arrangement which the parties to the relationship could 

have but failed to malce, 

Imposing fiduciary obligations on the Crown for breach of its 

undertakings to status Indians is much less problematic. The terms of the 

CrownAndian relationship are largely deîined by enactrnent, although an 

understanding of their tenor requires an appreciation of the development 

of the relationship over the past 250 years or so. It should not be too 

surprising that the courts have found a way to induce bureaucratie 

adherence to parliamentary suicnires by imposing civü liabiiity for 

institutional misconduct. 

DiffiCULties in determining the content of obligations which might be 

imposed reaily iie with the Indian Act itself, the statutory instrument 

which, to a great ment, defines the underlying structure of the 

relationship. Conceived in an era in which non-native society felt secure in 

its right to dlctate cultural standards to Canadian minotities, amended 

piecemeai h m  tirne to tirne, treating aiL Indians unitormiy as if they 

represented a homogenous people mvching I d - s e p  towards a cornmon 

fume, the Act gives Indian Aâairs officiais linle discretion in adapting their 

intementions to respond to the specific needs of individuai groups. The 

obligations which it imports can simdtaneously be regarded as 

u n . e e d  patemaiism by bands who have successfully integrated their 



economic Me into that of the surroundhg non-native comrnunity, and 

downright unhelpful by gmups with Little experience or interest in doing 

SO. 

It is possible, however, to estimate with some confidence the 

Crown's duties to status Indians with respect to reserve land transactions. 

An analysis of the relationship accepted by native representatives and the 

govemrnent in power at the time the current version of the statute was 

formulated, indicates that anempts at cultural transformation are to be 

abandoned and that native people are to be encowged to take charge of 

their interna1 affairs through the instrumentaiity of their band council. Any 

interpretation which accomplishes this objective and which, at the same 

the ,  respects the wording of the Act wiii be supported by the imposition 

of fiduciary liability if and to the extent that no other adequate source of 

regulation is available. While this may appear an obscure foundation for 

administrative programs which involve the expenditure of mülions, they 

are the best the government has to go on. We have been assured that, 

provided that officiais exercise their discretion with care and base their 

judgment on accepted principles, their efforts will not be condemned 

simply because they did not, in the event, generate the expected benefits: 

The Department should continue to exercise great care 
where las advanced bands are involved, but it should not be 
unduly a i m d  about potentiaî suits h m  those bands that are 
wllllng and able to make their own decisions. Courts usudy 
operate in the red world. Abdute jurisdiction over decision 
making is whoily inconsistent with residual responsibility in the 
~ e ~ u m i e n t ? ~ ~  

405 Westbank Repor?, supra, note 374 at 443. . . 
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