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This thesis examines the mle of the 'Commuaity Resource Regisûyy as a mechanism for 
the protection of indigenous and local knowledge. The Regism, for short, will refcr to the 
pmccsses by which indigenous and local cornmunities in various parts of the world, are 
documenting their knowledge as an intellechial aad/or non-intellectual pmperty right mechanism. 
Although the prese~ation and promotion of knowledge may k sought, the Registry specifically 
is king undertaken in order to sustain claims over knowladge. 

Through an anaiysis of the existing literature celated to the Re@- and a 6 week 
exploratory resc-svch trip to Ecdor ,  it wivill bc demonstratcd, that due to various technical and 
ideological concem, the Registq may not be an effective mechanian for indigenous and local 
knowleâge protection in and of itself I f  appropriate mcehanisms for such protection are to be 
consideced, research needs to reflect indigenous and local visions for such a system. 
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Chqpter 1 
Inhodyctioii and T k d  Statement 

Men 'Jflars, solicirudes, cures, labors and wutchings, would al1 perish in the same moment with 
the value of money ewn poverty itselJfor the relief of which money seems most necessury, 
wouldfill. But. in order to the approhending this arighr, t a k  one instance. Consider any year 
t i r  h49 been so un@uirfirl that many thousandr have died of hunger; and yet ifor the end of the 
year a s11rvey was made of the granuries of al1 the rich men thut have hoarded tq, the corn, it 
would be fiund thut there was enough among them to have prevented al1 that c o l ~ ~ ~ n p t i o n  of 
men that perished in misev. ...(More. 19001:97). 

A Utopia as imagined by Francis Bacon in his book the 'New Atlantis' written in 1626, 

brings to life the author's ideal new world as embodied in the scient& civilking rationale. 

Bacon drew upon the Utopia as an imagined pcrfect place or state of things that was originaily 

expressed by Su Thomas More in 15 16. Bacon's Utopia, like More's put into motion (in the 

Socratic m e ) ,  an ideal common wealth. For Bacon, this describecl a period in scientific and 

technological developmmt when al1 biological fonns would serve as the raw materials for the 

ref~ùioning of a new biotk He prophesid designer plants that would produce clothing, fruit 

and vegetables with new tastes, and grains that would provide al1 nutritional npuirnnents. His 

Utopia, d i z c d  through expcrimental science, would in fact allow humans to achieve a decpcr 

undetstanding and co~ection with God. The period of such Utopic writings was marked by 

Columbus's discovery and refltcted a conception of a world in which the imaginations of 'men' 

were stimd by its sudden enlargement. For Bacon, as his masterhl island leader, Salomon 

explains: "Ibe end of our foundation is the hiowledge of causes, and secret motions of things; 

and the darging of the bounds of human empire, to the effccting of ail things possible" (Bacon, 

1 901 : 129). The highly advanccd socicty that Bacon envisioned qtcscnted an oigmiic 

altemetive to the mechanic industrial island state upoa which he lived. 

Some four hundisd years laier, transformations in biotechnology and g d c  engineaing 

are propheticallly king hdded as an alternative to a globl dilaimis that has d t c d  noai the 

continucd expansion of the 'westem' mode1 of world developnan Medan biotechnology 

1 



innovations have already largely expanded 'man's' conception of the contemporary world, 

changing the ways in which the earth and its nanual tesources are pciceived. It is claimed that 

various biotechnology innovations can contribute to global 'security' by expanding the potential 

for meeting the worlds increasing demands for food and phannaceuticals in an environmentally 

responsible way. Although the possible benefits that such technology could b ~ g  to the 

impmvement of human well-king, may be ml, they also rcprrsent a bundle of intenvoven 

factors. h o n g  o t k  elements, the current discourse with rrgprds to contempocary biological 

innovations hes emecged around the tension between the benefits such innovations c m  provide 

on the one hand, and the threats the continued use of indigenous and local knowledge pose to the 

other. Contesting daims h m  indigenous and local and various civil society actors, have 

revealcd that some communities are in fact involved in what will be referred to as the Community 

h o m e  Registry, various locslly based strategies, king undertaken as a means by which to 

counter the continued misappropriation of indigenous and local knowledge and subsequcnt 

tfveats to their survival. 

Indeed while the debate amund acts of biopicacy, as private and public sector groups 

pursue theu explorations into new miaobid territones, have largely contributed to the emergence 

of  various principles and obligations arishg h m  contesthg declaratio~~~ d conventions, a 

paiallel gap hss ernaged between the ideals as held wiihin newly formuîatcd mode1 laws and 

concepts, and the rncans by which these ideals can k achieved. The Registry hm ariscn as a 

possible associateci mechanism for the enabling of such varicd altmutive proposais. 

However debate is also occurring mund the aftuil science of  biotechnology, hcludhg 

the threat that modern brecding techniques pose to the biologid diversity of the eotb snd issues 

of o w n d p  and control of 'new' lifc fonns as a d t  of the inucrsing trend towarâs the 

c o m m e t c ~ t i o n  of the life sciences into life industries and shifts towards a 'W intematid 



trading environment. Hence the Community R * ~ w c e  Registry is also representatïve of various 

conceived tools that not only s e k  to provide intellectual pperty nght protection, but also 

fiuiction as a non-intellectuai pro- twl for the promotion and continued use of indigenous 

and local knowledge. 

I would posit that what is  central to these debates surroundhg indigenous and local 

knowledge protection, is that such techical, legal and political mechanisnu, huiction as spatial 

stratepies in communicating 'control' and ownership over newly clapsüied anas. However, 

although it would appear ihat the concerns of indigrnous and local communities, as articulated in 

the Registry, are rcpresentative of the construction of alternative psradigms that conf'ront these 

W e  industries', an emerging gap highlights the ambiguity betwecn the assertion that Registration 

will pmtect indigenous and local knowledge on the one band, and the mamer in which this is to 

bc achievcd. This ambigity raises the question as <O how the Registry will function or be 

operationalizcd with regards to the protection of indigenow and local kmnvledge. As will be 

argucd in this thesis, due to various technid concems, the aewly evolving stratcgics as embodieâ 

in the Community Rcsource Registq, may not only k ineffective for the protection of 

indigenou and local kiowledge in and of itaelf, but h m  an ideologid stance rnay do linle to 

contribute to a shift h m  a stratcgic to an ontological appmach to undentandhg contmipomy 

geographic imaginSnesl. 

1.1 flCc Commun& R ~ O Y C C C  R~cgIriry 

in the month of June 1996, severai hundttd villagcrs fiom the Malla Village Panchyrt 

in Kunrtaka State, India, embadced on a Biodiversity Consewation Rioritization Pmject, This 



grass mots, participatory process bmught the Malla village members hto a dhcussion that 

allowed them to explore conflicts and consensus in various strata of society regarding biological 

diversity. With the facilitation of a project team, the comunity manbers, through interviews, 

discussion groups and participatoy activities, documenteci their knowleâge and understanding of 

the history of their naturd resoufces, the uses of resources by various sectors of society and 

developed a strategy and management plan for the susteinable use of their biological divmity. 

Infornation regarding the landsc8pe and peoplescape (Uicluding: a village profile, various major 

resource user groups (intemal and extemal), gender, age and knowledgeable user groups, land 

use patterns, sdement, ownaship and theù social values) and the pnoritization of a list of al1 

biological resources (plant, ruiimal and otha) known by community members. An ecological and 

conflict history of the region was explorcd that allowed the community to dcvelop a conservation 

strategy and as a basis for sustaining claims over the knowledge. Al1 of this infornation was 

documentesi in a record, a copy of which is now held by the community and in the Grama 

Panchayat or Regionai Office (Achar, 1997). 

The description above is representative of numctous activities occurring in India and 

throughout the worlâ, whcrcby indigenous and local communitia have becorne actively engageci 

in the documentation of theu knowledge. While in ladia this process has come to k known 

widely as the Community Biodivasity Registry or CBR, this terminology d o a  not clearly reflet 

the seope and nature of howkdge cegistration beyond biological divnsity. Hcnce for the 

prirposes of this thesis, the process will k r e f d  to as the Comrnunity Resourcc Rcgim or 

Rcgisty for short. The Re* has to date been a looseiy defineci tcmi cefaring b d l y  to the 

pmcaiscs by which cornmunitics scdr to 'pmtccty r r s o n  and usociaîd knowledge through 

s o w  mahod of documentation. Although 'documentation' is not a ncceJsinly contanpny 

phenomcni per se (many soeictics have historidy documcnted theù lmowledge in various 



mannm), the Registry bas more xcently arisen out of comrnunity concans for diminishing 

biological and cultural diversity and the increasing pcevalence of bioprospecting activities. To 

date there has been no comprehensive study of the extent of Registries. Howeva a preliminary 

inquiry demonstrates that although registration acthities are taking place in various parts of the 

world to enswe intellecnial pmperty right and non-intellectual property right protection, the 

Registry is specifcdly king undertaken as an assertion of rights over knowledge, or as a 

conter-IPR tool, that inhibits othas fiom attaining such rights. 

1.2 NOR-Intellectud and I~~telIect~al Propwty Right Rotecîiom 

The Registry it is argued, may be able to provide non-intellccnial property a d o r  

intellecaial propem protection for indigenous and local knowledge (Crucible, Forthcoming). 

Such categories however, clearly do not reflect eesily distinguishable grouphgs, they refa more 

to a continuum of possible protection mechanism. 

Intelleauel propaty protection is descfl'bcd by the Crucible IP as "...the rights of contml, 

vestcd h 'owners,' based on the recognition of some privileged connection ktwcen those owncrs 

and the knowleûge itseif" (Vol. 2, Forthcoming). With respect to existing mechanisms, 

htellecniol properiy (IP), in the case of patents and plant variety protection, for example, can 

cefa to the limiteû monopoly rights bestowed upon an individual or coprate howledge holder, 

for the full disclosurc of thot knowledge. It also includes the rights of conml whac kiowldgc 

in the spirit of the Cnriblc 1, tbe sonâ phase of the Crucible Ptoject bmught togctbcr individuals h m  
various sectors (acadcmic, rrscarch, corporatt end govmimcnt) h m  mmd the world to dUcuss issues 
relatai to the collscrvation, omicrship and fîows of UifOrmation and p h t  gcnnplasm. Book 1 ofCnicible 
il is in foct a continuation of People, Plms und Falents which updrtcs and explores thest issues, offiring 
vicw points on some of the more diflticult and contentious topics. Book H bowever attaqts to lay out 
socne of the possi'bic lcgblativc options (botù conventional and sui gemerLr) for WoiIrl govcmamts 
g ~ p p l h g  with 1 thc collscnntion and exchngc of gumphn, 2 tîu 'protection' of indigenous a d  local 
L n o w l ~  and 3 tbe c01ltinUtd promotion of biologii miw,va!ions. Aitbotqû tk wuious pitties involved 
in tiu Cmciile, disape on m y  issues, t&y have kgcly a d d  this diScusJion thugh a process tbat 
is wmmittad ta m&bg conscaJual agmmetm. 



has w t  been disclosed, such as copyright and trademarlc and can last indefinitely in the case of 

the latter. The nature of the rights vested in the owner can also diffa h m  exclusive rights, to 

inhibit outsiders h m  use, or restrictive rights, that mitigate its use through royalties, attributions 

etc. 

The creation of sui generis' IP protection with regards to indigenous and local 

knowledge, refers to the cmtion of IP rights of control where there were none before. This lrind 

of IP protection is cefiective of a possible alternative or unique mechanism that would provide 

different lPRs for different kinds of knowledge, given that the appropriate legiskation is passed to 

support these rights. Plant Variety Protection is an example of sui generis IP law, in that it is a 

derivative of, but different fkom patent law. Proposais for collective inteliectuai property rîghts 

as put forth by Crucible 1, refer to the creation of a new kind of intellechual pro- ight for 

idornial plant breeder's innovations (1994). The options for sui generis IP laws for indigenous 

and local knowledge, explored in Crucible II, outline the possible ways in which such protection 

would look, highlighting the importance and difficulty of precisely defming "...what aspects of 

indigewus and local knowledge can be made subject to intellceniel propaty laws and unâer what 

circumstances" (Forthcorning). 

It is important to note that the tcrminology: 'intellectual pmperty nght', perhaps 

inaccmttly nflects the notion that it is the intellanial pmpaty or knowldge that is king 

pmtected. Whilc IPRs may provide protection for knowledge (ie. h m  its disappearance), it is in 

=niai fact, the knowledge holder or innovatocs rights over that knowledge that is king pmccaed. 

Anotha important distinction to be d e ,  is üist [P (partîculsrly in the case of indigenou and 

local knowledge protection) is o b  wd to invoke the notion of some fom of m a l  right over 

'one's' know kdge. 

Laîin for of its own loid or unique. 



Intellectupl pmperty rights as a kind of inhanit or nuturai right refm to the notion that 

individuals have a nahual property right to their own ideas which society is rnorally obliged to 

ncognizel Howcver it hes been argued that the natural nght notion hss ban largely eclipsed 

through the development of the above listed contingencies ( who can c l ah  rights, whether the 

invention is judged to be wful, non-obvious and novel and the time limitations) (Bnish, 1994; 

Vava, 1997). Bence it is the economic benefts argument or utility that has h o m e  the driving 

raiionale for IPRs as a legal mechaniam? Be this as it may, much of the literature regarâing 

indigenous and local knowledge, still mfen to the naturd righis notion of IPRs. Hence 

statements such as: "Farmers' intellectual pmperty rights to grow and to conml their remahhg 

folk variety seeds and food products is increasingly threatened ..."( Soleri, 1994). ailude to some 

kind of inherent or natural intellecnial property nght that the farmers Fosses. While they may 

pos~ss  'rights' such as human ri@, to grow their own folk varkties, it is not their intellectual 

pmperty right to do so. For the purposes of this paper, intellectual pmperiy nght wiil refcl to the 

positive assertion of rights o v a  knowledge. In the case of suigenen's IP, the d o n  of an 

aitemative but possibly derived iP law, will be implied. Finally, othu non-IP or couter IP 

means by which communities seek to inhibit outsiders h m  anainhg IP nghts over theu 

knowledge will be decribed as such. 

T k  somewhat vague and arnorphous term: non-intellCCnial propcrty protection, in fact 

s u f f c ~  h m  king so broaâ a tam as to describe nothing at dl. However, it is perùaps a 

nccesssy tam when one wishes to dcsctl'be al1 other mcchmisms that do not provide exclusive 

rights of contml, vestcâ in o w n c ~  ofthe knowledge in question. Non-intellectual property refas 

to al1 rights, such as territorial ri*, propcrty rights, humas rights etc., and activitits such as 

' As Stcphn B d  points out, it is in âa th* notion, dong with tbt concurrent notion tbp fiu\&rmort, 
justice rcquircs that individuals wtio provide knowlaîgc k compensateci for thtir servicc (as b u t  

dcscrvw coqmmtion) tha upholds the currrnt lqal imeIIectuai poperty nght sys&m. 
' Va~,b~,gasonl~rrguctbiltbeidiütyugim~iitmrymt b e r n c n t k l y s u p p o i t i ~ t ~ i n  
and of itscK 



conservation, mvironmcntal planning, cornmunit. planning to name a few, that indirectly or 

directly pmtect, d ance ,  pmmote, preserve and use indigenous and local knowledge? 

Non-iatellecnial property rnechanisms may not necessady inhibit third party IP claims, 

for indigenous and local knowledge, (they may in fact dirninish indigenous and local control 

over knowledge), but are a reminda with regards to "...genetic resources, biological diversity, 

a d o r  indigrnous and local people's ri&&, ... that there an other, dbeit less atûactively 

controversial, potentially more effective means of promoting, protecting, using, respecthg etc., 

indigenous and local knowledge" (Cnicible iI, Forthcoming). While a range of possible 

supporthg policies regardhg cultural survival, participation in decision making and research, 

technology transfers, and non-pmpcietary rewards for innovation, to name a few, could support 

non-intellechial pmperty nght protection, it is the recognition that the survival of indigenous and 

local knowledge depends on the survival of their cultures, has beai greatly reflected in policy 

formulation (CBD, 1992; Cnicible II)? One of the mechanisrns, put forward for achieving this, 

is the Registry. 

The Crucible LI for exemple, has specifically rrcommended that: 'Yiovanmeo*i should 

provide financial and technical support to communities that are interestcd in crcating their own 

cegistries. Technical support should include integmting the community registry into the national 

patent, copyright, Éradcmatk and design searches for prior art by the relevant govemmeat 

agcncies involveâ in examining clrims for intellectuai pro- rights. if ncecssary, nationai 

legislation should ôe arnended to guarantee the inclusion of the community ngistrtDes in these 

seamhes" (Forihcoming). The Registration is elso outlincd as one possible wociatcd mechanism 

for the IP protection of indigenous lad local knowiedge. Hmce, two qucsti*~~~~ m*sc What 



constiMes a Regisîry? And how would the documentation of indigenous and local knowledge 

enable these assertions? 

1.3 The Regislry and Non-fnteUectual Ropcrîy htection 

To begin with, one could argue that my initiative that documents knowledge, may in 

some way be engaging in a non-intellectd property right proteaion strategy. This chacteristic 

however, would not necessarily, imply that it was also a Registry. Many mdeavom such as 

various in-situ conservation strategies involving the documentation of knowledge in resource 

inventories, ethnobotanical joumaIs, commuaity mapping, cwkbooks, herôal medical book, 

journais, the advent of Geographic Information Systems initiatives, the Indigenou Pcoples 

Biodivasity Netwodc (IPBN), and the more ment proposal for the world's largest regisûy to k 

launched under the aegis of the Global Biodiversity idormation Facility that "...scientists h o p  

will ... becorne the single database that pools ail the rccorded but widely scatteted data about the 

eaith's animals, plants and micraorganisms ... to ôe made accessible via the Intetnetn (New York 

Times: July 27, 1999) arc al1 reprcscntative of ongoing processes of resourcc documentation. 

Although the intent of these pmjecîs and the manna in which bey are undertaken (top down vs. 

bottom up) differ, they msy facilitate somc m a ~ c r  of non-intellcctual property protection 

@cnniston, 1994; Gonzaîe 1999; Hannsworth ,1998). They, Iüce the Regisüy, can be a 

centrai part of a community's consciousness and conservation stratcgy and can assist UI 

environmental and community planning, including the dcvelopment of rrscvch protocols and 

'dowa~eeam' development strategics (Crucible, Forthcc*). 

With regards to living organisrns, docuwotation may a h  take other f o m .  For 

example, while the initiatives above, clearly arc cod i ig  their knowledge into Wntten 1mguage 

or cornputer databases, how would this k my differc~lt h m  any oîher rctivity t h  

'documenteci' hiowledge t h q h  its continucd use. For example gvdenmg and a cooliiig 



could easily consthte a different kind of documentation. Given these broad criteria, various 

endeavours, h m  botanid gardens, national herb~ums, seed banks, national parks, just about 

any documentation project could conceivably fall within the d m  of a 'decentraiized and public 

registry', depending of course, on how one defincd the notions of 'community, and 'resource'. 

Likewise, the numerous pnvate collections and acquisitions in various fonno, even including such 

databases as held by the MercWInbio collection in Costa Rica, and the d c k d  information that 

is certainly spart of the seemhgly 'public and decenîralized' initiatives above, al1 could fa11 

within the guise of a cmtraiized and private registry. 

While the range of al1 possible non-intellectual properiy right initiatives is samingly 

endless, several endeavours specificaily identify themselves as Registries. The examples of the 

Registry of Invention and the Community Biodiversity Registry, both in India, and the 

Knowledgc Cartel Pmject in Ecuador, which will bc explorcd in greata detail in Chapta 5, also 

seek non-intellectuai propezty right protection. 

In india, for example, the Snisstigyan Manuai, arising out of the fint worlrshop, 

held in 1994, on Registries, outlines 3 primay non-intellecnial pmpcrty reasons for the 

regiseation of knowkdge. The tnst 2 reesons refer to the Regisw as a mechanism for 

community resource management and p l d g  and conservation. The Registry it is felt will lead 

to the '...mation of a mechanism for monitoring the cumnt use and existing local knowledge 

about a varitty of biodiversity murces, k it medicinal plants, land races (folk varieties) of 

mps, wild relatives of cultivated plants and other bulk-use nsources likc fuel wood and fadda 

spics.  Such infornation could then become the basis of a strategy for con~ehration of thes 

nsoutce~'' (Seshagki, etal., 1994: 1). Furthemore it "...muid becorne a tool for local 

management of bio-resources by the local cornmunitics thcmcrclves" (Sahagbi, et.& 1994:1), to 

control its sustaiiilble use direaly and to fpcilirstc negotiations with intctcstcd staktholdap. 



Likewise Ashish Kothari and Sarika Bhatia in en article entitled: "CommUIUty Register for 

Documenthg Local Community Uses of Biological Dive~ity" that appeared in the Spring 19% 

Issue of the Bulletin of the Worhng Group on Trodtionui Resowce Riglils lists the multiple 

aùas of the Registry for the revitalizing, recognizuig and shuiag of traditional knowleâge, skills 

and techniques, while also setting pnorities for its conservation and usage (1996:lO). Utkarsh 

Ghate at the Centre for Participatory Management of Biodiversity at the Foundstion for the 

Revitalization oPLocal Health Traditions (FRLHT) in India points to the Registry "...as a tool to 

document, monitor and provide information for sustainable management of local biodiversity 

tesources. and b) as a tool to pmmote biodiversity-fnendly developmmt in the emerging process 

for dcccnealizeâ management of n a d  resourca..." (Ammth, 19%:3). The Registry as a 

non-intellectuai property nght tool, it is asserted, will 'pmtect' indigenou and I d  biowledgc 

thmugh the promotion of its continued w both locally and more widely. These initiatives, 

however, unlüce the non-Registry endeavours outlined above, have the particulac a h  of 

inhibithg subsequent outside party P claims. 

1.4 me Rcgisrry w d  the Establrlshment of CIdW Ovcr KnowlcQr 

One of the spccific aims of the Registy is to 'protcct' indigewus and local knowledge 

h m  outside intcmted parties. in this sense, ; egistry hctions as an &on of indigenous 

and locai control over intelletuil and culhual jxoperty, or an inhibitor of such claims. It is in 

faft this particular emphasiq that scpsratcs the Registry h m  0th kin& of 'documentation' 

pmjects as outiined above. The Registry not only sims to attain these non-iatcllecaial pmpecty 

goals, but it also aims to pmtect indigenous and local community knowlcdge h m  

bioptospect~rs chmugh the w of existing intellCCtual pmpeny mechankm or through 

couatcr-IP mechanisms that may be spsoçiated with a sui gewris inteUcctuaî pmperty sy-. 

ibe erra e o a s i d d  in this thesis for example draw upon various intellcc(uil pmpaty 



mechanisms such as the tradesecret in the case of the Knowledge Cartel in Ecuador (Vogel, 

1997) and sui generis tP assertions such as Plant B d m  Rights in the case of the Registry of 

Invention in India (Gupta, 1998). However, the Registq of Invention, not unlike the Community 

Biodiversity Registry initiatives in India, seek some kind of alternative intellecnul pmperty nght 

protection, beyond that of existing IP mechanisms, such as the sui generis Plant Variety 

Protction, that better reptesents the 'nature' of indigenous and local knowledge (COICA. 1999: 

Gupta, 1998; Posey, 1996; Simpson, 1997'). The Regisûy rnay also fiinction as an h t e r h  

seategy uatil refomis are made that reflect for exluaple a collective intellectual rights mechanism 

(Glowka, 1998). As such, defnisive publication as put forth by the CBR initiatives is king used 

as a sort of interim non-intellcaial pmperty-intellectual property mechanism. While al1 Registry 

activitics aim to provide some fom of IP protection, including sui generis IP protection, they 

may also provide non-intellCCaial property protection. 

The Registry has received increasing attention as one part of a possible sui generis IP 

law, not ody h m  indigenous and local communities in various pwts of the worlâ, but h m  

policy makers as well. F m  this perspective the Registry is not merely rcptcsentative of isolated 

events a< the loeal Ievei, but exists within a rapidly evolving context in the fiel& of intellechml 

pmperty rights, 6rec trade and gaietic divasity. Much of the existing literatwe on Registrinr 

however, points to documentation as an intellechul ptoperty protection mechanism in and of 

itself. without clearly indicating how documentation will crecitc a positive d o n .  For example 

Honey Bee network newalettcc of SNSTI in India, statea that "...evay innovation must k 

s ~ u c c d  to individuaî/communities with namc and a d â m s  to pmtect the intellectual property 

ri- of the people" (l999:18). Such statements higbligtn tk ambiguity arïsing out of how the 

documentation of kiowlcâgc in a Registry will actually fbnction or be opcrationalized with 

regards to the pmtection of that knowlaige. Hcnec a gap mages, bctwecn the d o n  thit the 



Registry will protect indigenous and locai community 'intellectual pmperty' on the one band, and 

the manner in which this will bc achieved on the other. 

Befoce plunging into an examination of these various ambiguities and concerns, it would be 

usehl to f i t  situate the Registry within the various scientific and policy developments that have 

contri'buted to the 'need' to protect indigenous and local knowledge in the fust place. in 

Chapters 2, this thais will explore some of the cecent developments in the biotechnology 

industry and various concems regarding the globalization of IP thugh international trade 

agreements such as the World Trade ûrganization. Chapter 3 will explore some of the issues 

surrounding the reccnt trends in biopmspecting, before moving on in Chapter 4 to highîight some 

of the resultlig discussions, venues and proposais for the protedon of indigenous and local 

knowledge, h m  which the Registry has emerged. Chapter 5 will explore various Rcgistry 

initiatives beforc engaging in an examination of an Ecuadorian case study, basecl on my 6 week 

field trip to Ecuador in Chapter 6. 



By the year 2020, the global popdation is expected to increare by more t h  I O  percent, 
possibly surpassing the 8 billion mark, these o d d t i o ~ l  billions, with ih iiwtited stlpply of suitable 
famland, poses a dilemino of immense proportions. ûne unswer m<ry lie in ugricul~ure 
biotechnology, which makzs ugricultural prhction more e w e n t  (Monsmilo, 1998). 

The inextricable ünk of humans to the nanirai world has recently corne into focus for the 

North, as the implications of vm*ous anthropogenic activities raise environmental and other 

concerns. Many of these implications assessed in the Bruntdland Report, Our Common Future in 

1987 exposed wide ranging issues revoiving mund the k a t  of 'underdevelopment' and 

environmental degradation that indicated a necessary transition iowarâs what the report called a 

more 'sustainable' kind of development. Concerm r e g d i g  the gcowing n u m k  of people 

inhabithg the globe and the increasiag disparities between the rich and the poor have clcarly 

contlliued into the beghning of the 2191 cenhuy (OECD, 1995). For the South, such concems 

dong with burgconing debts, falüng commodity prices and continued barriers to international 

trade, present serious pmblerns for sustainable development. In particular, the hcreasing 

dernands for foads and the concerns sunoundhg conventional industrial processes have 

continued in m ~ w e d  debates regarding the 'ultimate carryiag capacity' of the Earth's land and 

wata resources. Echoes of Malthusian assertions that population growth constitutcs the gravest 

threat to out planet and to our collective ability to survive, have gained currency as projections 

indicaic a nccesssy doubling of global fwd supplies by the year 2025, if the world is to provide 

adequate diets for the csiinuted 8.5 billion people that will inhabit it (FAO, 1998). Clcarly the 

concems of an increasing glokl population could pose a serious threat to globol security. Rccait 

biotechaological innovations it is king put forth, may be the solution to this dilemma 



Modem biotechnology can be understood as a continuum of technologies that use living 

organisms or substances fiam living organisms to &e or modify a pmduct to impmve a plant 

or animal. As Gabrielle Persley descfibes in B w n d  Medel's  Garden: Biorechnology in the 

Sewice of Worid A g r i m f ~ e :  " Biotechnology is cornprised of a continuum of technologies, 

ranging h m  long-established , and widely used technologies, which are baseâ on the 

commercial use of microbes and otha living orpanisms. through to the more strategic research on 

genetic engineering of plants and animals" (Persley, 1990:l). What is exceptional about the 

modem end of the spectrum, is the shift away h m  the use of whole organisms (for example 

fimers brocding their livestock or plants) to parts of those organisms (characterized by the 

transfcr of DNA, cells, tissue and so forth). This entails crosshg over what has been considered 

the natural boundaries of species hto the redm of transgdc species. 

Since Gtegor Mendel, the father of genetics, and Charles Darwin's theory of evolution it 

has been commonly held that the evolutionary pcissage of gene's messages wouId and could 

travel ihmugh groups of individual organisms that belong to the spme species and that are 

capable of intcrbreeding. Mendel had in fact demonstrated w b t  is d l e ô  the primeiy source of 

variability in plants and animais on which the Danvinian notion of nahual selection could then 

operate (Darwin, 1985). Contmiponuy biotechnology involvhg the tranofer of gnieo h m  one 

species to another docs exactly what Mendel and Darwin would have thought impossiôle. Som 

would argue that grnetic engineering is a revolutionary step for humanity (Hoacht, 1997). It is 

seen as revolutionary in that it defies the n a d  pace of evolutiomy change. That which would 

have taken y- to pmduce through comcntional breeàing is achieveâ in a single moment. These 

innovations, may provide solutions to the various coneans regading the earth's naturai 

reSOwCS. 

Tmugenisis holds grru promises for producing genctic improvcments in living 

organhm. The possiôilities for w c a i  gcowth, iacrrwd pmduction efficiency, disease 



mistance and expanded ecological ranges have in many cases alrcsdy ùeen d i z c d .  Several 

examples of pmducts that are cumntiy in use in various parts of the world are herbicide and 

pesticide resistant strains of cotton, maize, rice and rape seed that reduces the amount of diemical 

and mechanical input conventionally' required. Such varietics are also considered to be stmnger 

and better. Cumntly under study is a fast growing, k z e  and discase resistant transgenic fuh 

variety which could be the first marketable tmsgenic animal availeble for human consumption. 

By using growth hormones, transgenic fish can grow up to 30 times larger than the original 

species (Chemistry & Inchcsny, 1997: 3 11). Such innovations directly m p n d  to innwing 

demands for food and ment health and environmental c o n c m  with chernical applications. 

Environmental biotechnology is also under research in response to various envuonmentally 

damaging anthropogenic activities. For example Phenol-degradmg microbes have bccn applied to 

d u c e  pollution and to help clean up oil spills such as the Exxon Valdez tanker off the Coast of 

Alaska in 1989 (Groce, E.S., 1997). Aithough the exemples of ment biotechnology innovations 

h m  which to draw upon are numetous, one agriculhue biotechnology solution, that has arisen in 

response to increasing demands for food and the gicallng of technology will bc briefly 

highlighted. Examples h m  the agriculture industry will not only allow for a deepa anaiysis of 

the processes involved in trsnsgenesis, bit will also provide for a bmoda conceptualization of 

the Uifluenccs and impacts in shüts h m  convaitionai to modem agracian practices. The latter 

having ariscn et one level, out of the problans and concems with conventional farming methods. 

2.1.1 Toworilb a N m  ~an&A(remdve  

Modem agriculture biotechnology such ar herbicide and pesticide mistant plants have 

incna~ingiy displaced conventionai varides that q u i r e  higha levels of chCrnical and industrial 

input. Green Revolution techwlogy as it has ken tcsmed, in many ways cespondcd to the 



concems of food security in the South by greatly augmenting the yields of rice and wheat crops. 

Through the development of early maturing, smi-dwarf, f d l b  responsive varieties of rice 

and wheat, research institutes such as lRRI (Institute for Rice Rescarch International) in the 

Philippines were able to double or somethes triple grain production per acre per season within a 

20 to 30 year tirne span, ôeginning in the 1950's. While this in fact has embled global food 

production to outpace global population powth (Tilts. & Oôerdiek. 1995: Goodmsn 1987). it 

was not without its costs. The conventional farming mode1 has clearly had detrimental effeets on 

the environment and many studies have exposed that the multing compaction, desalinkation, 

pollution of water and soi1 h m  chernical inputs and the tradition of monocropping has had 

devastating aivironmental effêcts (Alvares, 1992; Pollan, 1998; Shiva, 1994; Tiles, 1995). 

However, with ment innovations in the field of modern biotechnology, genetically modified 

crops are thought to not oniy provide the produaion security that Green Revolution technology 

did, but could provide an cnvironmentally rwpoasible way to produce food. 

One of the most successful agents for biologid contcol, fm discovercd in the early 

1980's was Bacillus throingienris (Bt), a bacteriun tbat makes insecticidal chemicals.' Although 

Bt is more commonly know for its use as a chernical spray. it has dso ban Uisaied directly into 

dK plants thexnselvcs. These new 'operating systems' as îhey have ken tennd by corporations 

such as Monsanto, provide pest resistant saains of tomatoes, potatm, tobacco, corn and cotton. 

In 1995 New Leaf Russet Burbank potatoes became the first of such gendcaliy modifiecl, insect 

mistant crops to receive fuil regdatory approval for commercialization in the US. Bt corn and 

Bt cotton, and other products such as Moaornto's glyphosaîe-ttsis(uit soybeans have atso been 

approved and grocery stores now sel1 these varietia. F m n  the production en4 thcse modem 

seeâs promisc to eliminate the a d  for e v a  a single sprayhg of pesticide. This is v y  simply, 



an economic and environmentai boon. In his intmiews with American farmers, Michael Pollan 

remhds those of us who may of forgoam (or pahaps never realized) that the conventional 

farmerys season entails numaous applications of chemicals. 

nie benefits of a biological teduiology that d u c e s  if not possibly elbninates these kind 

of environmental and health risks and cuis down on the costs of capital intensive inputs is clesrly 

compelling to most However, perhaps h m  the consumer point of view, the most alarming and 

indicative change i n c d  with the use of such modem biotechnology is that fmers will now 

eat their own produce. As one fumer in Pollan's study states: "1 Iike to eat organic food and in 

fact 1 mise a lot of it at the house. The vegetables we buy at the market we just wash and wash 

and wash. I'm not sure 1 should be saying this, but 1 always plant a smdl ares of potcttoes 

without any chemicals. By the end of the season, my field potatoes are fine to eat, but any 

potatoes 1 pulled out t&y are probably full of systemics. 1 don't eat them" (Pollan, 1998:lO). 

In inteMews with other farmers, Pollm fmds dipt many reaâily will ait the transgenic New Leaf 

variety . 
One might consider thet shifts in agriculture famiing to KM3 (Integrated Crop 

Management) may also change the ways in which f m e r s  perceive their fields. One of the 

important aspects of ICM using genetidly modifed organisms or GMO's is the integration of 

insect 'refûges' into cropping practices, Refbgts are swaths of land that are not planted with 

GMO's and hence inter space the genetically altered crops with conventionai varietics that 

continue to be sprayed. As the inaoduction of genetically altacd crops is relatively nm, and 

there are some concerns that they will contribute ta inscct cesistance, refùges act a d u c e  the 

Ikelihood of resistant insects propagathg with other resistant inaects. The susceptible inseck~ 

combination of the kst iechno1ogits d mctbods availablc to achicvc pcst controi, MC seiving to have 
the lcast impact on tht o v d  environmcnt, Given tbat tbe contmlling of insccts, weeds a d  clkases his 
always bœn a Senous chaüengc foEing fhwm, the techaology cmployd bis subsequcatiy r c Q d  this 
concem. Altbough tht use of uwcticiQs fimgicidcs d babicidcs umtinucs to bt of impmtancc in [CM, 
the inclusion of ' b i ~ l ~ c a l '  controls has gnatly rcduccd tbc chanicai inputs. Selcctivc mi& end 
pest-mistant plant vanCetics compatib1e with thsc metbis contri'bute to a M y  imcgntcd KM P ~ ~ M L  



inhabiting these refuges would then crossbreed with theu resistant neighbom, reducing the 

chance of sp~aâing resistant genes (Grace, 1997). Although the notion of the refuge may 

initially be foreign to conventional farmq what it may initiate is a shih h m  pemeiving the 

field as a factory to that of an ecosystem. The incorporation of the refuge into conventionai 

farming could in fact indicate to a farmer that as in an ecosystem, not al1 insects are bad and that 

the relationship betwem various species can in fad be n'lanipulaled to achieve desireâ ends, in 

this case the sustainability of BL 

2.1.2 F m n  Green 20 Biotechndogy R~v~iutiorr 

Some however, would argue that genetic modification is just one more in a long line of 

'silver bullets' that provide short trna mponses without any long terni gain. in effect the 

introduction of biological inputs would change very few aspects of the conventionel agricultural 

a n a ,  let alone within the scientSc paradigm h m  whence it came. In fact numerous concems 

raised over the introduction of transgenic variaies in various sectors, highlight the larger 

socio-political and e c o d c  context in which scientific advmccs are made. 

Among the concems raiseci by dissenting voices in various sectors, are those exposing 

the larger surrounding issue of distribution. F m  the agricultural context, lessons Ieamed from 

the Green Revolution went bcyond concem regardhg the envitonmental and health impacts of 

the nccessary capital intensive inputs. in fact it has been argued that dihough such factors were 

clearly of concem, distri'bution was a major socio-economic Muence. Undedying this is the 

need to malce a distinction as insisteci by Sen between inaclising food supply and inerrcuing 

entitlements (Sen, 1989). Although the socid, economic and envimnmentui impacts of the GR 

varicd h m  region to rcgion (Tiles. 1995). the lmons lemeci, point to a hüct conception of 

sgriculturaî p d c e s  and the sockties in which thcy arisf that moves bcyond augments in 

siipply. 'Ibis of course seems to k disregarùd by the biotechology industry, in theù eagcmas 



to supply the world with the next 'silver bullet'. Dr. Swaminathan of the Swaminathan Institute 

in India fivthennore acknowledges that if biotechnology is to be successfil, it must be conceived 

of in temis of ecotechnology that shifts towsrds an ecosystcm approach (Swaminathan, 1998). 

While the implications of 'unforeseen' elements such as the health and environmental 

impacts of Green Revolution (GR) inputs, or extemalities such as distribution clearly underline 

the greater complexities of ensuring food security, numerous studies have demonstrated, that the 

grrater lesson to be leamed f?om the GR, is that such unforeseni implications may in fact 

function to undermine that which the technological bullet sought to pmmote in the h t  place. 

The development of the High Yielding Varietics ( H W s )  that wece so widely promoted 

as the solution to food security, have in fact fùnctioncd to undermine this sccurity. The improved 

varieties, in replacing the original landraces or folk varieth that have been cultivated by 

indigenous and local peoples for gcnerations, have scnislly facilitatcd their extinction. Cay 

Fowlcr and Pet Mooney state in their 1990 publication, Shattering " 'Modem' plant breeding 

efforts begun in Europe and North Amerifs in the 19th Century initiateci the process of replacing 

the traditional land races with new, i n b d  varieties. By the eady twentieth cenniy many of the 

E m p a n  landnces-types grown for hunmads and even thoussnds of years-had dissppeared...No 

one seancd to d i z e  that &a countless genmtions, the traditional varieties were domesticated. 

Unlike wee& or wild spccies, they becarne dependent on people for theu existence. 

Replacement war and is simply another wod for extinction. Land that disappeared were 

gone forever" (Fowler, 1990:60). A snidy undertaken by the Rural Advancement Founâation 

(RAFI) explores the cxtent to which varMa have been lost through an analysis of seeâ Company 

offetings over an 80 year period. Although this rescarch does not take hto consideration ail 

possible syaonyas for plant varieties, nor the informa1 M i n g  activities, it uncovem alarming 

rates of varietai emsion. For exemple RAFI concludes tbt approwinintllly 97 per cent of the 



vegetable varieties given to the old USDA lists 80 years ago are now extinct. Similady, in the 

US alone over 86.2 and 87.7 per cent of appie and peac varieties cespectively have become 

extinct in less than a century. The new varieties of rice and wheat for example, that came out of 

the prolifmtion of international agricultd research institutions such as IRRI in the Philippines 

(Intemational Rice Research Institute) and CIMMYT in Mexico (International Centre for the 

hprovement of Maize and Wheat) had covered airnost 44 and 27 per cent of al1 land in 'miracle' 

varieties of wheat and nce by 1976. Today they are virtually grown h every corner of the world. 

While Fowler et.al goes on to argue that such trends were in no way deliberate, but 

reflective of a wodd vision of progres, in ihis case the progress associateci with improved 

varieties, others such as Claude Alvares point to such trends as reflective of an inhmtly  violent 

madel of development h t  is "...uscd to straight jacket diveme socio-geographicai, bio-mgionai 

phenomena that had cvolved in ~t~ponse to différent specific environments aii ova  the South" 

(1992:34). Alvares goes on to highlight the extent of dire health and environmental impacts as a 

result of the substitution of W*nan cmps and products for local ones. He also questions the 

assumed augmentation of production as a mult of GR technologies and points to studies 

reflective of Sens entitlment mearch. Othcr articles, such as that of the Vanciana Shiva, 

explores the gender implications of GR technology as women's vast knowledge of varieties4 is 

displaced with the 'hi% yielding varietia' developed by the masculinized IARCs (1989). 

Whctha d e h t e  or not, the unforeseen consequmas of the GR bas led to the extinction of a 

substantial quantity of the eudi's agro-biodiversity, and hs hrd fm reaching social implications 

for the Uidigenous and local communitiea that have largely maintained this diversity. 

Meanwhile the Department of Agriculture in the Unitcd States (USDA) feccatly 

pmposed that a new 'organic stcinbrd9' rule ahould k crcated that would includc biotechnology. 



The results due to public pressure have staved off such a decision* This briags to light a growing 

concem among consumers, regarding the implications of biotechnology. Although such concems 

are perceived by industry as largely due to the misguided 'bad press' that has pmvoked alannist 

sentiments amongst the public (Pramer, 1990; Angell, 1998) they raise serious questions about 

the science of biotechnology and the ways in which it is legitimucd and deployed. One might 

consider that the new 'silver bullet' is mi a new paradigm, but rather something that will allow 

the old paradigm to survive. Thm is in fact not much about modem biotechnology farniing that 

is organic. One hurdle the USDA might want to consider is the three year chernical fine period 

that a field must undergo in order to be considered organic. Furthemore, it would appear that 

thest new industrial food chahs would begin to break down given the low input requirewnts for 

oqanic farming. However, organic fanning goes beyond analyses of inputs and outputs and 

e m p h a s k  process, something the conventional continuum does not. The systcmatized 'cycles' 

of the latta have more to do with industriai design than with Mhval interactions and cycles. 

Funbermore the monocropping tendencies of the GR technology continue to threaten the earth's 

agro-biodiversity, something organic fenning may actuelly pmmote. 

2.1.3 The Th- of 'Gemcric P d I d '  

In d d  'genctic pollution' has becomc central to the contemporary conccms regarding 

the modem breeding paradigm. As research has bcen hcmsingly dcmonstrating the links 

between horizontal gme tramfer and subsequcm genetic cecombination. Unlike the G.R 

tecbwlogy, it would appear that the lmzads may k inhcrent in the biotcchnology itself. As Dr. 

Mae-Wan Ho, director of the Bioelcctrodynamics Laboratory at the Open University, UK sutcs: 

'Yienetic e n g i n d g  increases the fkquency ofthe traasfet of discasccrusiog g a ~ s  acmss 

cmrrlatcd species of animais and plants. The danger of gtneticaliy enginecrcd foods is thus to k 

found in the techaology itself" (Ho, 1997:IO). h. H o  points to shdies th h i c  the anagence 



of both pathogenic bacteria and antibiotic resistant to horizontal gene huisfer? h. Ho points to 

horizontal gene îransfei. and subsequent genetic recombination having generated bacterial strains 

cesponsible for the cholera outbreak in Inâia in 1992 and the Streptococctls epidemic in Tayside 

in 1993. However, for the purposes of this discussion it is clear that horizontal gene transfer is 

the primary tool of genetic engineering. It is  designed to break down species barriers in order to 

override the Vihernit defence mechanism that would naturally reject the tramfa of alien 

substances. 

This kind of science has aiready resulted in subsequent genetic recombination. A ment  

study published in Nature demonstrates the gene flow fiom transgenic oilseed rape to wild d i s h  

weed (Chewe, 1997). The result of such recombuiation's leading to herôicide resistant weeds, or 

what Shiva has called 'Supcrwecds' (Shiva, 1997) has also ban found in studies regardhg 

insects. Whereas the oilseed rape study was perfomed on a test crop, the ment snidy regarding 

Monsanto's Bt cotton aop  wcre pedormed on what is t&e f i ~ t  large-sale planthg of a 

tmsgenic m p .  nie insecticidal cotton in fhct feil prey to the cotton bollworm it was intended to 

kill (Science, Vo1.273:423). Fwihemnm conccnis regadhg the mating of insecticide resistant 

insects have been voiced about various msgenic crops such as the New Lcaf Potato investigated 

by Michael Pollan. The mponse of the suppliers has km the incorporation of 'nfbges' as 

formerly discussed. One might question the fact that the threat that such cecombinations pose to 

agriculbiral and plant diversity ~cems to k comfortably 'secureâ' by the cotporatio~~~ 

suggestions for înterminait mnsgenic fke swaths of land. Something Micàael Pollan found to 

k vimully disregarcid by transgenic farmers. It is clcm howcver îhat these studies are nveaüng 

considaable concems ~gsrding the npid integration of modem biotechnology applications into 

fcumilig pcactices. Tmsgenic pduc t s  in the United States are aii USDA, EPA and FDA 



wheat and so focth have been appmved in the fust place, given that tky now contain what was 

once considered 'dangerous' chemicals when applied extemally. Are these transgenic varietics 

food or chernical? 

The entire biotechnology project becomes extremely questionable givm that the 'life 

industries' who are charting these unknown waters on behalf of humanity, refuse to identiQ theù 

products. nie year of 1998 was marked by mistance in Europe to genaicaily alteced crops. Not 

only is Monsanto refushg to label its genetically altered products, it has alreacly flooded markets 

intemationally. As the Globe and Mail reporteci, "Monsanto has dso a n g d  the health-food 

lobby by mu<ing its geneticaily altercd Soya bean with unalterrd Soya bean, so that it is 

impossible for coosumers to h o w  the diflerence. Soya beaa is used in about 60 per cent of 

processeci food. as an emulsifier, so the genetically altered material bas already entacd the UK 

food chain" (Globc & Mail, 1998). This e n t h  issue is fûrthermore wrapped up in international 

trade politics as Onawa fights Eumpean restrictions on Canadien soybeans, canola and othct 

by-products. Neariy a quart= of Canaâa's canola crop is derived h m  transgaiic sûains which 

are then pooled (Globe & Mail, 1998). in the US, grocery stom that aîternpted to label 

non-msgenetic pmducts in response to cancans regardhg boWn growîh hormone, c l a h  to 

have been threatened by Monsanto (Fax TY Series, 1998). 

Aithough it is not within the scope of this m h  to outline the numemus studies that 

have ken undertaken on the adverse effccts that modem b d i n g  techniques have wrougtit on 

the &s agricultucai biological diversity, not to mention the kuids of losses that spccies 

diversity has undergone more g e n d l y  as a result of anthropogenk activities, it is clear that the 

concerns for the ongoing loss of the earth's biodiversity are king echoeâ in various sectors of 

society amund the globe. In deeâ, aîbeit h m  an anthropocentric view point, nie Convention on 

Biologicai Divasity, which was signcd by 168 cwntries in 1993, r reophs  and supparis, th& 



'The Earth's biological murces are vital to humanity's economic and social development ... 

(and) at the same the ,  the threat to species and ecosystems ha9 never been as great as today. 

Species extinction caused by human activities continues at an alarming ratey' (Cm, 1992: 1). The 

CBD represents a dramatic step foward in its acknowledgement of the human causes for 

declinhg biodivenity and its cornmitment to the conservation of that divasity, other more 

locdly based initiatives. such as the Registry. also seek to conhnt these trends. However. 

ongoing developments in the fields of biotechnology and the legal system that supports it, 

continue to ignore its warning. 

While ment hovations in the field of biotechnology rnay provide various 'organic' 

solutions for a rapidly expanding world population, the extemai costs at which such progress 

may be achieved are increasingly coming under fm. Furthemore, the complexity of issues 

revolving around the control that biotechnology cotporetions are usurping on khalf of humanity 

are contingent on the legal mechanisms they employ for the austained indusaial owneiship of life 

forxns. These various legai and political mechanisms in fact ensure that the benefits accnied k m  

the centralization of inputs is inming ly  concentrated into a shrinking number of coprate 

hands with little or no recognition of the peopks that have contributed to it in the fint place. 

22  TM& md the G l o b o l i d ~  ofIPR 

And surely you will eusi@ beliew thut we. that haw so many things tmlj nannal which inrhrce 
admiration, coufd in a workl of partrpartrcuIars deceiw the senses ifwe would disguise those things. 
md lobor to mùe t h  mom rni~~tllous. But we do hate al1 impsîtues d lies, i~~~onitlck as 
we have severelyfirbi&n it to al1 our/elows, wder p i n  of ignominy adfines, thnt fihcy do 
not show any mlMol work or thing adomed or swelling but only pcre as if is, d withovt al1 
q@ection of strangeness (Bacon. 19Ul: IJS). 

The orgmic Utopia as imagineci by Bacon hm pabrpa wived, somc 400 years later to a vay 

different hlrnd tban his New Atlantis. Clcaly as the ongohg benles wagd over the 



classification of 'llfe fonns' are king fought, they must also be necessarily communicateâ as 

part of their legitimation. Central to a discussion on biotechnology are the legal mechariisms that 

function as spatial strategies in communicating the ownedip over newly classified areas (Sach, 

1986). As a mult of the commerciaiization of biotechnology reseerch, intellectual pmperty 

rights (IPR) are king granted to inventors as incentive for continued research. Research that in 

many cases has ken based on the biological diversity and informal innovations of I&L 

communities in the South. Furthem~re~ some would argue that such rights are king extended 

intemationally, with the pressure towards an 'international hamonkation' of IPR through the 

General Agreement on Trade and TarifEs (GATT), Tradc Related Intellccnial hperty  Rights 

(TRiPS). Hmce the proposal for the establishment of global intellectual propaiy rights 

involving plants, animals and oiganisrns (United Nations, 1993), it is argued by some, not only 

raises envimomental and ohet  concerm, but M e r s  the Iegitimization of control and ownership 

of primarily Northern corporations with Little or no acknowledgment for the informai 

contributions of I&L communities in the South. 

uitellectuai propaty cornp~nds botb an idea and the acknowledgement of that idea 

(Shawood, 1990). The inventions and creative expression haî mise h m  an idea, are 

neceSSBtily complimenteâ by the public willingness to k a o w  the status of proptrty on those 

expressions, in orda for thcm to become an intelledwl pmperty right. The inventor, p o n  or 

corporation, is rewded with the 'rights' of exclusive use, or eam royalties by renting out its W. 

These 'rights' are conferrecl by awding patents, copyright or trademarics to the invmtor or 

oumer (Sherwood, 1990; Crespi, 1994). The rationale for P R s  is based on an incentive and 

reward system, whereby the inventor is encourageâ to innovate for a monopoly profit, in 

exchange for the niIl disclostue of the invention in a way ihiit will enabk the Mled public to 

rrproduuce it. 



2.2.1 FM o Materiai to InteIIectiJ TecbnoIugy Market 

Developed countries such as the US have continued to foster and promote  the^ 

comparative advantage, cealized through innovation and techaological development through the 

globalization of the P R  system (Dawkins, et. al., 1996; Gadbaw, 1988). For developing 

countries. the ability to obtah technology without compromising thek development became an 

economic imperative. The inclusion of IPRs in the GATT sought to address the possible 

distortions in international trade. Developeâ countries such as the US considered such distortions 

to ôe causeà by the lack of consistent protection of intellectual pmperty. Furthemore, 

corporations in the North were concemed that the lax, or non-existent patent laws in the South, 

would allow for the latter to 'pirate' the knowledge and creativity of Northem hventiom. The US 

alone claims they are loshg betwem Slûû million and $300 million eadi year, due to weak P R  

protection in the South (Shiva, 1997). The GATT could adapt to a change in the d i t y  of 

international asdt that would betta reflect the export of goods wiîh high Ievels of imellecnial 

pmperty content. 

TRIPS, mflective of an incrreshgly intellectuai, ndia than material technological 

market, seck to encourage the flows of intellectual innovation. Innovatocs or entrepreneurs who 

commercialize inventions require assurance that a mechanism aOsts to pmtect and ensure 

flnsncial rc<ums h m  their investment. Rofiting h m  any innovative technology is made 

possible, especiaily with regards to easily replicable technology, when innovators have monopoly 

nghts to d e ,  use and sel1 theù ptoducts. An international patenting system provides the 

protection needeâ for the R & D of the expensive biotechnology t b t  is q id ly  transfomiing the 

modcrii internationel market. Givcn the backdiop of an incrruïngly iiknlized market ccowmy, 

an inadquate IPR would save as a non-iarifïbarrier, as it would d e  the flows of inventions. 

TR[PS w d d  pv ide  the means for naberhg the li'baalization of the intellectmi commodïty 



across boders. However, various concems have been m*sed about the TRIPS in general* that 

require Mer analysis. The following explores some of the controversial ideological notions 

ernbodied in the TRIPS, that appear to contradict the fhdamental phciples of liberalizrition, and 

hnthermore provide 'secunty' and 'control' to Northem corporations at the expense of the 

environment and 'development' of the South. 

Despite the fact that the notion of monopoly is inhemitly counter to libduarion, it 

appears to have been rationalized tbrough the mechanism of rPRP in the Uruguay Round. 

However the argument that pro- rights stimulate innovation and creativity as the hventor is 

guaranteed exclusive access to a secureâ market has been thrown into question. Some ask 

whetha or not this sense of security would in fact inhibit the inventors drive towards fûrther 

innovation as it would given open cornpetition? Would it not be possible for a corporation to 

purchase and shelve a patent on an invention which threatens to render its activities obsolete? 

This in itself constitutes a form of pmtedonism that inhibits the diffusion of technological 

knowledge and hence, pments fiirther technologid developmait Pmtectionism runs counter to 

the p ~ c i p l e s  of liberalization, which is so devoutiy adwcated by the developed countrks. As 

Martin Khor statcs: "Thus there are double standards in the industrial world's appmach: 

libenlization if it suits us, pmtectionism t w  if that suits us; the real underlying principk is p m  

self-intemtn (Khor, 1990). The effects of the kind of intcllccairil pmpaiy regime, proposed in 

the TRIPS could not only pccvent the diffusion of possibly more appropriate iechnology, but 

could increase the monopoly royalties of the Nonhan TNCs while stifling the potentid 

development of the South. N o m  TNCs could profit h m  this system by 'aitüicially' 

maintainhg 'old teclmology' markets and dtawing the maximum profit ftom thexn befare 

moving on. 

S e v d  of the TRIPS provisions provide insigbt imo the various mcchanisms for iîs 

monopüstic aims. in addition to tbe fbct that the TRIPS aitcads patents to micmbiologid 



processes and their pmducts, micro-organisms and the cequirement to provide P R  on plant 

varieties either by patent or an efféctive sui generis system, it goes on to specify in Article 2'1.1 

of the TRIPS agreement that "...patents shdl be available for any inventions, whether products or 

processes, in d l  fields of technology, ..." (WT09 1999). Whereas in many developing countries 

there are only patents on process (Bhat, 19%), the TRIPS agreement extends the inventors rights 

to include products. Not only would this inclusion enable right holdas to appropriate higher 

profits fiom a given technology, but it would stunt cornpetition . This provision may bar other 

innovators h m  developing ktter, cost-efficient technologies. In the biotechnology field, fimis 

such as W.R Grace Agracetus Inc., a US subsidiary has already acquired product patents that 

monopolhe a rapidly transformative and nlatively new field. The afon mentioned f m  has 

patents for ail such genetically engineered Cotton varieties mtil the year 2008. As a result, al1 

transgenic Cotton products, regardless of the engineering technique used, will have to be 

commercially licensed by Agracetus Inc.. 

I f  the proponents of lihluaiion, were concerned about the promotion of cornpetition, 

one would imagine that the tem of a patent would be reduced. Givm the rapid pace of 

technological innovation, it would be essentid to deerrsst the tam for monopoly of a given 

product in order to stimulate innovations. However, under Article 33 of the TRIPS agreement, 

the gmcral tenn of a patent hrs k e n  extendcd frwi 17 years to 20 y m  (WTO, 1999). This 

provides a longer @oà h m  which to mover monopoly rcnts h m  a protected technology. 

Furthenaore, an inventor [or patent holding corporation] could witbhold a newly developed 

innovative proâuct h m  commafialization in orda to mxhke retums from a currcnt 

Uivestment on a product pmiously patented. Finsily, the TRIPS ensures that no ceilhg 

is plred ou royalties demanda hence patent holders an charge hi@ monopoly roydtics. For 

example, famers are cequired to pay royalties to the patent holdns for swing se& for 

subsequent y m ,  or have ùaâ to purchase new xeds cvay ycar (Bhat, 1996; Alvares, 1991; 



Shiva, 1997). One of the featwe characteristics of hybrid and transgenic varieties is that they do 

not bmd true-to type seed. Thenfore fmers have to go back to the poducer year afler year. 

Arnong other eff-, this not only inhibits the tradition of saving seeâ and M t  selection but 

clearly mates a strong dependency of the farrnet on the corporate prducer. 

These monopolistic trends however, are exacerbated by various corporate policies that 

have funclioned to M e r  marginalk indigenous and local fmers, 0th in Southm countries. 

Corporations such as Monsanto, for example, continue to charge f a m ~ ~  a 'technology fce' in 

addition to the pnce of the sead, for the 'peace of rnind' its genetically engineered varietics give 

farmers. Rules that restrict fmers from saving or selling seeds, M e r  pmtects the 'inventor' 

nom license violations and patent right infringements (Ho, 1997; Shiva, 1997; Tokar, 1997). 

The projected controi that corporations are communicating at the international and nationai level 

are fùrthermore physically enforced through corporate 'pinkertons' that ensure that royalties are 

king paid by big growers (RIFI,  1998). A recent agreement attemptcd by Monsanto with the 

Gtameen Bank would have further ensured the enforcement of theu control ovcr thousands of 

d e r  d i t  loan fmers in the South6 (RAFI, 1998). Through such strategic moves, these life 

industries continue to ensure their unchallengeci supremacy. 

Z.2.2 Toumts a Ve&d& Intcgratcd Market 

Even the concem tbpt the very P R  system that legitimiws such 'security' could IUnit 

corporate movement, has gnuly bcai diminished by a few giaut life industries. Plant breeâing is 

increasingly cornhg under the control of s mal1 number of TNCs. Of 1500 sced companies in 

the world, 24 hold a combined market share of more thsD 50%. Of these, tight are trPnsnstonal 

corporations and al1 24 are parent comppnies in the agridtud sector with aibsidiuics f d  

pmcasing, trade and agro-cbemicals (Dawlrins, 1996). This corponte movement towarûs 



vertical integration into a given sector fllrther extends the control and power the 'life industries'. 

As Pat Roy Mooney of the Rural Advancement Foundation intemational (RAFI) States: 'The 

intellectual pmperty system allows corporations to side-step national cornpetition and cartel laws. 

Through patents corporations can integrate verticaily downward to monopolize basic research, or 

horizontally, to spen relateâ commacial fields. A giant like Novartis, for example, could trade its 

pesticides patents for Asia in return for Monanto's seed patents in Europe" (hkmney. 1997:139). 

Furthenaore he points out that ihese tmnsnationals can simply buy the company holding the 

patent rather than fight foi the nghts in court. Recent developmnits in the biotechnology 

industry have fiirther demonstrated that legal mechanisms and economic power may even be 

redundant. Corporations may be able to 'corner the market' with the technology itself? While 

these developments have and continue to raise concans regarding the exclusivity of trends in the 

fields of biotechnology and IPR, their exclusivity is also conceming to I&L communities and 

civil society organizations that c lah  that these unbalanced developments are in fact contriiuting 

to the continueci misappropriation biological diversity and the ~sociated knowledge of 

indigenous and local peoplw of the South. 

Tbc ultimatc spatiai rwegy hs rcccntly bœn d i p d  with th c d o n  of the Taminator Te~haology.~ 
Iaitially patentcd jointly in the Unitcd States by the USDA and Dclta & P i  Lami Co., but rcccntiy bought 
by Mo~~~~llto, as a resuit of a coprate mergcr, Tcrminator Technology makw 'pinLcrtons obsolctc'. This 
patentcd tccbtùquc gencticaiiy alters the sced so tbat it will not gcrminast if rrplantcd a second tirne- Tbt 
tcchnology in fkt aims to phvent fiumcrs h m  saving theh harvcst in orda to rcplant As the R d  
AdvanCCment Fointdation ïntcniational argucs "ifcomm~~~ially viable, the Tcrmbtor techaoiogy will have 
profound implIications for ~*cui ture .  It is a global tbrrat to fimiers biodivttsity and f d  sccurity...'' if 
the Tenniaator is widely utiüzai, it WU give the mdtinationai secd and agtochcmid indusuy an 
unprrccdcntcd agd extrcmcly dangrnus cgnnMty to control the worid's food supply" (RAFï, 
March/Apc&l998). ~ Q C  of the grratest conccrns is that TenriiaaSor may also k pmiscwu~. Alîbough 
îhe corporaîe strat%y is to market tht Tamiaator as cnsuring Biosafety (as tht s d  would bc com*dcred 
stcrilt a d  t&rrforc l e s  apt to pmpn#atc) RAFI cites a Chilean ApllOmiSt that is c o d  with a 
n i m i k o f s n d i ~ ~ t b r t t ~ f l c c t ~ p U ~ ~ ~ h m ~ ~ ~ p s ~ ~ T  crminitortechaologycould~thc 
fields of hnas wtio havt cithCr rqjected or wuid wt a f f d  tbe tccbnology. As a remit of public O-, 
the Tcrmhîot bas beca droppd by Mo~l~s l l to~  Indications such as î k  r i d o n s  of fennns in India 
in i 998 boweva, indicate that the Tcrmineior may have alrrdy ma& it into î h d s  ficlds. 



Although Francis Bacon could not have foreseen the totality of consequcnces that the 

pmject of modemity would bring, it is clear that his vision was of an organic alternative that 

would move beyond the violence and destruction of the mechanical mode1 in place. In many 

ways, the solutions cuncntly held by many as the panacea to environmental and otha concems is 

the very utopia he envisioned. Bacon imagined a world so technologically advanced that the 

modes of pduction would themselves be ernbodied within the pmduct. Contemporary scientific 

inquines into the biological makeup of organisms, have et one level provided this v e y  drearn. 

However, Bacon's utopia c m  be contrasted with countless other 'fictions' that warn of 

FnnLenstinian h o m  or the reflections of a grotesque imagination. As the above exploration 

demonstrates, coatemporary spatial strategies of biotechnology corporations through various 

technical, legal and political mcchrnisms expose an 'organic' aiternative that certainly revolves 

around somethinga little less than the perfoct place and state of things. As has thus far been 

explorecl, newly found 'utopia's' are secmingiy caught up in the mechanisms of 'coaüol' 

miou* the ownership of their inner spaces. However as the following chaptcr d l  explore, such 

strategies are being contested through the development of alternative proposais, that inaeasingly 

reflect the values of peoples and communities outside of this dominant pmject. Such visions 

have also conûibuted to development of the Registry as an assoeiated mechanism bat may k 

mteâ in a partidar ontology that rcfutcs the conception of a world in which the chimens of 

'mm' are stimd ûy its continued expansion. 



Biopiracy is the Colwibian 'disrowry ' 500 pars after Columbus. Patents are still the meam to 
protect this piracy of the wealth of non- Western peoples as a right of Westem powers. Thragh 
patents anàgenetic engineering, new colonies me being carved out. The lad ,  the forests, the 
rivers, the oceum, and the aâmospkre have 011 been colon~ed, erded, and polluted Capital 
now hQc to look for now colonies to invade and srploit for its furiher accumulation. These nov 
colonies are' in my view, the interior spces of the bodies of women, plants, a d  mimals. 
Resistance to biopirecy is a resistance to the ultimate colonisation of lge itsey- of thefiture of 
ewlution as well as the future of non- Westem traditions of relating to and knowing nome. It ir 
a struggle to protect thejieedom of diverse spocies to evoive. It LF a shvggle to protect the 
fioedom of diverse cultures to evolve. It is a struggle to conserve both culnval and biologicul 
diversity (Shiva, 1997). 

Such are the stimng words of Vandana Shiva as she ùegins h a  explorations into various 

issues regardhg the environment, agriculture, spinaiality and wornen's rights in her book, 

Biopiracy The pl& of Natare and Knowledge. Sûiva, one of  India's leading physicists and a 

world renowned d i ca l  scientist bMgs to light some of the many controversies that have recently 

arisai in the field of biotechnology and intellccnial propaty rights. Centrai to her argument, is 

that these conternporary concems are mcrely an extension of the violence of the historical 

continuum of the Westem development paradip. These sm>ag convictions are not however, 

unique to Shiva or the South. They are beard in the dissenthg voices of indigenous and 

non-indigenous peoplesi around the world. The numaous and sometimes overlapping cotlcerns 

are among other things, with regards to the 1) unmitigated access that the pnvate and public 

scctors have to the genetic and biologicai resources and associated knowledge found within the 

lands inhabitcd by I&L poples, 2) the threats that modem breccîing techniques p o ~ c  to diW 

howledge and these resources, and 3) the aanu~ of the propcity rights system thai secures 

industries' exclusive ownmhip and control over 'innovatiolls' often based on the lmowldge of 

indigcnous and local peoplcs'. CommonIy cited thcmcs =fa to the lack of consent h m  uid 

acknowledgment of relevant communities, the sewscrving definitionai basis of the intellectuil 

ppetty ri- systcm that is g a d y  cithcr not applicable to 1- nor in some cases 

appropriate, and the 'thrcu to üfc' poacd by various madan dcvtlopments. As wiil k cxplod 

33 



in the following 2 chapters, these concems have in many cases led to a variety of responses, h m  

the formulation of indigenous and non-indigenous declarations, concepts and modtl laws, to the 

involvement of cornmunitics in the development of conceived tools such the Registry. It will be 

demonstrated that although the misappropriation of indigenous and local knowledge ( I U )  

continues to be supported by various legal and technical mechanisms, such mechanisms have not 

gone unaffected by the growing support for alternative visions. 

Biopiracy is defuicd by the Rural Advancement Foundation international (RAFI) as: 

"The use of intellectual property to legitimize the exclusive ownership and conml of biological 

resources and knowledge, without recognition, reward or protection to informa1 innovators" 

(1994:72). in some cases the concems raid have l as  to do with the notion of the 'owncrsbip of 

life' than with the lack of recognition givm to what is in some cases the original holders of the 

knowledge. This is clearly reflected in the worb of representatives from the Coordinadora de las 

organlaciones hdigenas de la cuenca amazonica (COICA) a Latin Amerrerrcan indigenous 

umbrella orgsnizption that represents approximately 400 indigenous commUNties (over 2 million 

peopk) in the various arnazonian basiu countrics: "No es que los pueblos indigenas estan en 

contra de haca apones a nuevas investigaciones. Lo que pasa es que ha hagido una uavpacion 

indebida de conocimientos traâicionales, sin que los pueblos indigenas scan bmeficerMs de las 

actividedcs que gen- una investigecion" (COICA, 1999: 1 3). [It's not that indigenous peoples 

are against new klliâs ofresearch. What has happericd is that th- hPs bccn an usurpaîion of 

traditional howledge without the acknowledgment of the indigenous peoples fmm which tbit 

knowledge originally caw].l A centrai aspect of this concern is that the pRQminantly Nocthern 

institutes involvcd in biopmspecting activities have accumulated and continue to accumulate vast 

amounts of profits, both mon- and non-monetary (auch as meeting the agrieulainl and health 



needs of Northern and Southern populations): without pmviâing just acknowledgement or 

compensation in r e m  for I&L contributions. 

3.1 Origins North and South 

It has k e n  argued that iPRs are often granteci for knowledge and or resources onginating 

in the South (Accion Ecologi~ 1999: COICA. 1999: Cultural Sumival, 1997; JownuI of 

Inàigenous Knowledge; RAFI, 1994). The ment dispute ovet a patent granted to a US f m  for a 

new long graineci aromatic basmati rice variety highlights the issues of 'piracy' by Northem 

corporations in the South. Numemus patents have been taken out by Northan biotechnology and 

phamaceutical companies on various agricultural end medicina1 plants that have ban a part of a 

culture that in many cases ha9 supportcd the historical development of the plant. Cases such as 

the patenting of various propaties of the turmeric powder, which has been used for centuries in 

India as a dye and spice and as a traditional medicine to trcat wounds, and numemus properties 

of the Neem T m  which has held medicinai and religious vaiue, are o h  cited as exampks of 

what corporations are attempting to have ownership rights to. Although the Nam case was 

fought by India, through the Dispute Settirnent Body of the WTO,' tunaeric reprcsents the many 

cases that have aot been won by the South. Pat Roy Mooney of RAFI pmvides a list of what he 

calls the 20 most outrageou patents. niese patents are held by a few Northem corporation for 

derivations of Southem murces  such r9 Quinao, Bsrbasco, and Sangre de Drago t~ n w e  a few 

h m  Latin America, and J'oublie, and Greenkart h m  parts of Anica (Mooney, 1997). 

Biopmspecting activities however, are not limited to the South done. In the case of 

Monsanto's New Leaf Russet Burbuik Po- explorai above, it U the insertion of BuciIlus 



thwingiemis or Bt, a soil microbe that has been used as a nahiral pesticide by organic famers for 

generations, that gave rise to a patentaùle innovation in the fmt place. These advances in 

microbial technology, or a 'Brown Revolution' are in fact based on the removal of resources 

h m  national territories and more often based on I&L knowledge that may have originally 

helped to identify the microbe. W l e  the nmoval of natural resources constitutes a violation of 

the rights of people b u &  their goverment and is clearly an issue of sovereignty, as Pat Roy 

Mooney of the Rural Advancement Foundation international (RAFI) States: "...to a degm that 

would be astonishing to many scientists, the particular properties of certain soils have long beai 

ncognizcd and valued by indigenous peoples. They may not be aware of the exact chernical 

compound resident in the plant or soil, but the anti-tunow, antiiiotic or steroid chmcteristics of 

certain soils are biown and valued Community h d e r s  customarily apply both plant remedies 

and soil ssmples to wounds and diseases. Competent biopiratcs make use of this community 

knowledge when they go off 'inventing' in the Andes" ( 7 k  Dewlopment Digest, 1997: 1 1 1). 

Mooney goes on to outiine the wide scope of soil mimbial prospecthg doue, by Northem 

corporations in I&L connnunitics mund the world. Examples abound in the of soi1 

tese~uch, such as the 'noil sandwich' taken by wornen and chilclren of the Kikuyu t r i i  in Afiica 

and Afiican-Amen'cans in North Carolina for its nchncss in h n  and iodine, to the use of 

pllowish soil in China's Hunan Province in timcs of famine. The cecent example of mauch 

donc on ced soil found near tamite mounâs and used for upset stomachs in Zimôabwe, points to 

the presence of lcaolinite, the key compound in commercial anti-diarrhoeics. 

3.2 me &opc ofBioprasprdlrrg A&Wes 

Pharxnaceutical corporations such as Mmk, Pfhr ,  Eli Lilly and B-1-Mycrs Squibb 

(BMS) to name a fm, do a wide variety of mil rrsarch Nonh and South that brings in l a g t  

ceveaua. Merck has done resead~ on soil fùngus in Kenya thiti has id to the devclopacnt of 



testosterone uscd among other things to treat a m ,  and in Namibia for manic depression. Eli 

Lilly developed Eryîhromycin, a new antibiotic and apparently the most commercially lucrative 

dmg in the world, fiom research in the Philippines (Mooney, 1997). BMS alone holds 38 foreign 

accessions, each with at leest one patent claim. Although thm are no clear statistics in the field, 

such wide ranging acquisitions are representative of a hction of the ongoing research on soi1 that 

brings in large revenues for biotechnology and pharmaceutical corporations. For example. the 

deal that Merck signed with the Costa Rican NGO, the National Biodivasity Institute (Inbio) led 

to a sales of 8.1 billion alone in 199 1. Costa Rica's GNP that year was only USD 5.2 billion. 

Apparently Merck has thm drugs with sales in excess of USD 1 billion each. While the samples 

that bring in such revenues may be clearly negotiated with the providing country, such as the 

MercWInbio deai, they genetally do not acknowledge I&L commuaitics that may have provided 

the leacl in the fmt place. 

Soi1 biopmspectùig only represents a M o n  of totaî bioprospecting activities. in 1995 

"RAFI'S list of bioprospectors and biopitates" outlines the rrsecuch focus and scope of 56 

cornpies, orgariizatiom d o r  intermediaries ptimanly firom the US and Europe that are 

undertaking nsearch in pttdominantly Southem couniries. The primsry use of indigenous 

knowledge, peopla and territories is for the accumulation of ethnobotanical information and 

plant samples.' For an understandhg of the scopc of plant biopmspbetiag for example, we have 

4 Tbis is not to mention that bioprospecting activities continw to occur on IdkL cornmunitics tbcmtclvcs in 
the North and South as WU. Last ycar's rash of reports in the Globe & Mail on humen g-*c prospecthg 
in iadigcwus and local cornunitics in Canada arc dcmonstrative of only a fraction of the kinds of activitis 
oceuiriag with pamUIion anâ witbwt rimowlcdgemcnt (1998).' One necQ to look m fun&r thm to the 
patcnts tbat have becn gnrnttd for Human Gcanmcs to fompanics such as US Human Gemme Sciences to 
undentad the giobal nature of prospcctulg. HGA bas in fict nled ptcnt applications CO- ovu 1 
miliion partial human geac scqwnccs, It aIso bas aüimm witb 10 major dmg corponi~i*ons for the 
provision of acctss to such human gcnctic idonnation (Mooncy, PX, 1997). T& total information to be 
accumulatcd by the ieiminetion of the HGP wiii k h m  more t h  700 W~CI#)US d o n s .  Reccnt 
statcments by US Residcnt BU Clinton Md British Rimc Minist# Tony Blair, cqadhg the hatashg 
cornpetition of biotcchnology ~orporations to patent human gamme usocLDd d nodiiigl. highii@t 
the co~lcc~lls thmt such trends imply for tb availabii of fiindewntiil dot., in this case on the humin DNA 
~~q~anditsvatiati~~~~.Asstatcdbyt&twolelders,To~~tiillpforniscofthisrrs#irch,raw 
fiindamaitai detir on tbe human gamme, incIwüq îhc humsn DNA ~eclucncc and its variations, shouid bt 
made k l y  avaiiable to scientisîs evcryw&rrn(GlobcaMail, 25 hhch  2000). 



only to look to the activitico of the US National Cancer Institute which is undcnrking 

investigations in more than 25 coutries and has collected 10 000 plant specimens in six 

coutries alone. While in the US, at least 25 percent of prescriptions are filled with dmgs whose 

active ingrdents are extracted or derived from plants. Sales of these plant-based dmgs 

amounted to somewhere in the ana of S4.5 billion in 1980, increasing to $1 5.5 billion by 1990. 

In the field of bioteehnology, genetic diversity for the development of improved agricultural 

variaies has accounted for nearly one half of the gains in US agricultural yields h m  1930 to 

1980 (OTA, 1987). While such corporate and institutional gains continue to rise, only a few of 

the total number of these institutes demonstrate some fom of recipmcity with their Southem 

providers. 

3.3 No acknowledgement and no comsent 

The Indigenous People's Biodiversity Network (IPBN) points to an appalling lack of 

recognition and compaisation, with less than 6 pa cent of I&LK based medicinai plant uses 

achially identifying the community, and with less than 20 per cent of such cases identifying the 

countxy of origin (Mooney, 1997). When monetazy compensation is awardeâ, it is oftni merely 

a gesture. For example the Kuna of Panama have bcen paid token rent and wages h m  North 

Amerbn researchers colleethg samples of the region's biodiversity (Beqjarnin, 1997). As 

Atencio Lopez, a Kuna lawyer, wocking in the field of IPRs, states: bbIndigenous peoples have 

been easy prey for the laboratories. Because of the insecurity that we live under, with little g i h  

they can buy their way into our ccmmunities. They really take advantage of that" (Benjamin, 

1997). This k k  of acknowledgement, or token corn-on in the fire of comrnunities that 

may not cven bc able to meet theu b i c  needs is fiutha compounded by dui fm t h  

bioprospectors may k u n d m g  rrsearch without the community's consent in the fht place. 



While the prospecting activities outlined above, may seek the prior and informeci consent 

of the cornrnunities andor peoples involved, they do not necessarily outiine the full implications 

of the cescarch, such as possible down stream uses of the samples. in many cases I&L 

cornmunitics have found out about absequent patents on an invention that may have been based 

on their knowledge and/or resource through a civil society group. in other cases, samples are 

taken without their knowledge. The NHI patent takm out on for the genetic information and 

cloned cells taken fkom a Hagahai man fkom Papua New Guinea in 1995 were done without prior 

informed consent and have received a large amount of public protest. indeed it is ihis very la& 

of consent, that for some cepresents a defining factor of biopiracy. For example the paralegal 

pamphlets put out by the Knowledge Cartel pmject in Ecuador cleady indicate that it is the 

unllihibited access to howledge and biological cesources that constitutes biopiracy: "Por ellos a 

quienes toman componentr, de la biodivasidad sin los permiws coltepondientes se los 

denomina biopirates, poque mban O asaltan la riqueza biologica"(Mo~es, 1999: 12). [The 

(pharmaceutical companies) that take componaits of the biodiversity without the pmper 

permission are called biopirates, because they assault or steai biological wealth] . For many, 

concecm with increasing trends in bioprospacting continue to point to the issues of prior 

infomeâ consent and acknowledgement as important, if not centrai to dealing with the issues of 

biopiracy. 

Hence, it is argueci by critics such as Vandsno Shiva, that the Northem corporatio~~~ are 

manipulating or sidestepping, legs1 and technical mechanisnu îhat ensure their monopoly rights 

anâ control at two levels. FUst it ailows for the continued extraction of 'knowkcdge' as embodieâ 

in the biodivasity and hmmity of the South, and sccondly it pmvides for the royalty pa-ts 

of poot Soutbemem to the Noiihan corporations for what w u  ongiarlly theu own CCSOU~CC 

(1997). While such Sctivities may not Mully limit I&L peoples b m  coatinuhg to use thek 



knowledge, it is clear that the lack of consent and acknowledgernent for their contributions does 

littk to support howledge systems and resources that continues to sustain the development and 

prosperity of the North and the biological diversity of the planet. 

Lm socie&des indigenar tieden a vuIorat- los derechos coiectivos O c o m d e s ,  
miennus que la ley de patentes, como la mayor parte de la legislccion nacionl pone enfmis en 
los derech  individuiles. El hecho que 1- culturas uborigenes se basun la tradition oral 
mienrraî que los sistemm legales nacionales dependen de las leyes escritas complica mas el 
asunto ''...el conocimiento tdicionul de los pueblos indigenar es trunsmitado oralmente de 
generacion en generacion y es practicumente desconocido p r  el resto del miado(C0ICA. 
1999:13). @tdigenous sucieties kaw vaiued colleciive and comwnuaul tfghrs, while patent lm, 
liùe the majority of national legidation places emphaPs on the rights of the individual. The fuct 
that aborigi~i cultures have an oral iradition, whife national legaf systems depend on 
compficuted written law anà bwsiness. ..the traditionri1 ùnowiedge of indigenous communities is 
oral& trunsminedfiom generation to genemtion und is praeticulk'y unknm to the rest Qthe 
worid]. 

3.4 Cumulatàve and ColIecüve S ' e m  of InnYOIjon 

Finally it hap becorne clear that while tools sucb as intellectual property nghts may be 

usefùi for non-indigenou9 individuais and corporations, they are ofien inadequate and 

inappropriate for I&L peoples. COICA is only one of the many voices claiming that there are 

inconpuhies betwan the non-indigenous system of jurispnidence and b t  of the indigenou 

peoples. With regards to indigenous and local knowledge and genetic mornes, the distinctions 

are o h  between the reductionist nature of western IP law and the holistic nature of I&LK 

systems (Accion Ecologica, 1999; Bwh,  1994; Cultural Sumival, 1999; COICA, 1999; ILSA, 

1998; Mooncy, 1993; Shiva, 1999). As Ourdial S. Nijar of the Third World Network states with 

regards a the GATT TRW: "These provisions guarantœ ownership rights to products made in 

laboratories of the North h m  the howledge of indigenous and lofpl corrrmunitics. The 

knowledge system of these communities, their innovations in the intellectual commons, the 

societai and infond context in which they producc and innovate, and the purpose for wbicb chey 

do so - ail these are dcnied cecogaition. Only the North's industriai modcl of innovation is 



recognized; the cumulative collective systm of innovation of traditional corrrmdties is 

excluded definitionally by the TRIPS provisions" (1996:23). 

Various aspects of IP law on the one haad, translate into the provision of protection of 

the limited monopoly rights for individuals or corporations, for the full and written disclosure of 

a distinct or origllial hovation. Mmy argue that diese requirements are of little use to 

indigrnous and local communities whose knowledge is ofken collective, transcendent, oral, 

accumulative and sometimes d. In the case of indigenous and local farmers this knowledge 

is often generated informally (Fowler & Mooney, 1993). Subquently various obstacles 

confiont I&L peoples who maintain cmp genetic murces and seek LP protection. First of ail the 

collective nature of IBtLK is simply not protectcd unda existing iP regimes. A commun@ 

canwt obtain a patent.' It has ken argued, that even if they could, the boudaries within and 

between groups could be ambiguous and the distribution of knowledge and rrsomes amongst 

IdkL peoples may be uneven (Bnish, 1994). Furthemore collective endeavours in and of 

themselves could intmâuce the division of profits into social relations. Secondly, much of IâLK 

his beai pas& down orally h m  generation to generation and m o t  meet the requkments of 

the novel innovation as a result of the work of an individual innovator. Hence the narrow 

definitions of innovation does not include transcendent kinâs of knowing. Figure 1 highlights 

some of diese emerging disanctions. 

While IPRs may cleariy k inadquate for the protection of IBUX, they may also be 

Uupproprhte. For some it is in fact tbc owncrship of life itsclf thet constitutes the grava threat 

to I&L cultures. As Alejandro Aqpmcdo, an indigenou m h c r  in the field of IPR and the 

A I t h o ~ a ~ m m u n i t y ~ t 0 b r i i n a p ~ t , i f t b c ~ m m i m i t y h r ~ r o o o ~ o a ~ 0 r p o r a t c 0 w n ,  
an incüvidual can trilwfu o d p  of a patcas to the commimity. 



Non- I&LK b valueà for: 
Informal C 
Collective C 
Transcendent C 
Accumulative 
Oral C 
Sacred 
Social Benefit C 

I&LK is valutd for: 
C C.) + Fonnal 
C C.) Individual 

C+ Novel + c i  + 4D Original 
C C+ I) + Written 
C C.) + Commercial + C+ .) Commercial Benefit 

A conrinuum nflecting #he possible I imk  for the valuation of non-I&LK and l&LIC. 
Kate Humson 2000 

former executive director of Cultutal Survival Canada, states, with regards to the patent on 

Ayahuasca a sacred plant fiom the Arnazon: " The patmting of ayahuasca affects not only mis 

one specific species, but a whole klief system. It's sffiting the way people pass on leaming and 

knowledge, it's impacting very pmfoundly on the intanal processes of communities. Intellechial 

pmperty can't bc separated h m  land rights, h m  cultural rights, h m  rights to education and 

ceügious fieedom" (Akwe:kon's Joumal of Indigenous Issues, 1997:23). IPRs may even confiict 

directly with indigenous and local customPry laws. As Thomas Greaves points out, even in cases 

where the knowledge is held by only one person, "..it is the control of traditional ideas and 

knowledge that does not lead to a commetcial producf but identifies places, customs and beliefi 

which, if publicly known, will destmy parts of a people' culaual idmtity". It is this sacreâness 

of knowledge, sometimes entNsted only to properly prrpand religious specialists that may be 

dcstmyed upon disclosure to otha, unqucilifd mmikrs. "Sometimts it is knowleâge shareâ 

among ail of a society's manbers, but not with outsiders. Such knowledge charters a society's 

sense of self; to disclose it looscns the society's seIf-mtionale" (Greaves, 1994:4). It is in fm 

this notion of safnd that for many IâL peoples aliautcs them h m  even contanplathg uses of 

the curent IP systcm and is at the h a i t  of the vtuious condemnations of aristing IP rigbts o v a  

gcanic~urces* 



If we look at the ayahuasca patent as an a m p l e ,  it will become evident that the cumnt 

IP system is a self serving definitional construct that not only inhibits indigenous and local 

inventors who may seek protection for their 'inventions', but continues to support 

non-iadigenous and non-local peoples to pmtect 'inventions' based on this knowledge. 

3.4.1 The Che ofAyahuascu 

On 17 June 1986 plant patent rights were assigneil to the US 'inventor', Loren Miller, for 

a US plant patent, numôer PPS 751 for the Banisteriopsis cmpi (cv) plant. "A new and distinct 

Banisteriopsis caapi plant named 'Da Vine' which is particulady characteriaxi by the rose 

colow of its flowa petals which fade with age to near white, and its medicinal pmperties" 

(USPT0,1999:1). The patent goes on to describe the class of patents that PPS 75 1 falls unda in 

order to demonstrate that Miller invented or discoverad and asexually repmduced a distinct and 

new varkty of plant (USPTO/PLT, 1999:l). However COICA contests that thcre is no clear 

evidence that Miller impmved or modified the plant, and that the plant coma directly h m  the 

backyard of an indigenous farnily in the Amazon b a h .  Sucb was the conviction, that on 30 

March 1999, two ahamans, in their traditional attire and ' flanked' by their wives, and 

environmental lawyers, mived at the US Patent and Traâemark Office with a petition to revoke 

the 13 ycar old patent held on thcir sacred plant 

nie BMisten'opis cuapi plant, l d l y  bown as Yu& or Ayahuasca has k e n  used by 

indigenous groups in the amazon for rcligious rituais for generations. These native groups, 

consida the Miller patent to be an appropriaîion of a s a c d  plant and a violation of their culture 

and religion (COICA, 1999). As Antonio JaceMmjoy, the General Coodinator for COICA 

SU-: "Nucstra pcocupaciOn no es tant0 la cuesti611 cornerci ai, de si se puede O w comercializar 

los pcodu*os derivados de esta pluiu Es una cuesti6n cultumi y espiritual''(COICA,l999). 

[Our concem is not so much the q d o n  of comrn~ialization. (whcrha or wt ptoducts d&cd 



h m  plants should or should not be commercialized). It is a culturai and spirituai concan]. It is 

felt by groups such as COICA that îhe collective and ieligious nature of the knowledge on the 

one hand, negates the I&L use of c m t  IPR laws, and on the otha, has been ignored by the 

entire western legal system that supports the Miller patent [atetestingly enough, the patent itself 

refas to various prior work in the fkld of 'science' and law. Hence scientific journal 

publications and pmious supporting lcgislation are m f d  to in the patent description. Thcre is 

no mention of the I&L communities and regions consulted, nor is thm any mention of the 

indigenous taminology useâ by such communities. Hence one might begh to question why, if 

non-indigenous sources are refemd to in a patent without underminhg the novelty of the 

invention, incügenous sources are not achiowledged. Whik we wül retum later to the various 

issues of access that may k w h i l  for the mediation of such ac*, of biopiracy, what is clear at 

this stage, is that not only arc cumnt IPRs potentially ineffective for the protection of 1- but 

they are king used by outsiders to aisure the monopoly rights and title of non-indigenous 

peoplw who may have bascd theu inventions on I&LK in tûe first place. 

For many indigenou and local communities and civil soficty orgiuiizations, biopiracy 

continues whether advertantly or inadvertantly to not ody undermine the knowledge systems of 

I&L peoples by ignoring and discounting it, but also threatens those knowledgc systtms and the 

biologicai diversity they s d .  As Nijar of the Third World Network in India argues, XIQL 

communities are to as- contml over theu knowledge with regards to bioprospectom then they 

can either a) do nothing, b) comply wiîh the current [PR system, finding some way to Uucn 

themselva into it and in efféct, possible deny their own IQL sysicms or c) considering that the 

structure of the current P R  sysicm docs not take I&L ways of knowing into consideration, thy 

an "..fotmulate a nghts regime which reflects the culture and value-system of thgc 

cornmunitics as a device to prevcnt the usurpation, commoditisation and ~ v ~ m  oftheu 



knowledge and ward offany threats to the integrity of these sccieties" (Nijar, 1996:24). The 

Registty, it is put forth by its proponents, can provide the mechanism by which these aims CM be 

met We now hun to some of the ema$ing principks and obligations that have @en rise to 

such altemative mdels both within md outside of the IP regime. 



The Eurocentric notion of owwrshfp fs &stroying our poples. We m w t  rettun to o w  own view 
of the world, of the land and of developnent. me issue cannot be sepmoredfrom indigenour 
people 's rights (Kari-Oca Declarution, Rio de Janeiro. Brmil. Mq 25-30. 1992). 

4.1 Indigenouî ruid L d  Declaraîio~~~ and Conventions 

In the context of genetic tesources and intellecnial property rights, I&L concems with the 

'ownetship of life' have contributecl to the developrnent of comtless dedaratioos and charters, 

such as the UN Draft Declmation on the Rights of Indigenous Peoples, the Kari-Oca Deflaration 

and the hdigenous Peoples' Earth Charter, the Charter of the Indigenous-Tnhl Peoples of the 

Tropical Forests, the Mataatua Declaration on Cultural and Intellectual Rom Rights of 

Indigenous Peoples (Posey, 1996), the Declaration of Indigenous Pwples of the Western 

Hdsphere (Regerding the Human Genome Diversity Roject) (Cultural Swival, 1996). Each 

of these statements in some way attempts to defme the principles that constitute the minimal 

rights to which indigenous peoplcs are entitleâ, and in so doing, i n d i ï y  detine notions of 

- - - 

' Whiie thac is no intcmationally a g c d  upon definition for what constinitts indigenour and or l o d ,  
various declaraîioiis aiid ststcmcnts =fer to notions of indigatous as a prclcolonial idtlltity such as 
"...pcoplts as thosc who have âcsccndcd h m  populations that inhabitcd a country or a m  within a country 
at the timt of conquest or colonization..." as defincd in tht International tabour Oqphî ion  169 
Con- ind ipms  and Tribal Pcoplcs in htqmdmt Countries (IL0 169), ot the Loriginol p p l c s  
of tbc Western hemisphh of the continents of North, Central end South America" as defincd in The 
Declaration of hdigcnous Pcoples of the Wtstcrn Hemispbcrt (Re@ing the Human Genome Divasity 
Projcct) (Cultural Sunrival, 19!&:63). 0th- dcfîning W r s  refm to notions of distincûms, again in the 
IL0 169, "...inespdvc of their kgal stahis, cetain somc or dl of th& own social, ccanomic, cultural and 
politicai institutionsw and a3 d c h d  in The Stuày of the Roblcm of Discrimination Agrtinst Indigewus 
Populations, m m  cornmoly r c f d  to as the Cobo Shdy. Common to most of th#t dcfinitions is the 
critical fector of 'selfidcntification'. 
Notions of 1 4  arc far lcss clcarly &fin& howcver fkqucntly usd in the CBD a d  the UN Convcption 

to Combat Destrtificatioa In the contcxt of the proteciion of incî ig~w and local kmwledge, M. 
HaleWood's definition of locd is "..htaxkd to embract a wider class of individuals and cornmunitics tban 
'indigcnous', though it may includt indigenous p p l  es... communities that WC not n c m s d y  indigaious, 
but who aoncthcl#ur share scvctal charactcrisa'cs of indigenous cornmunitics living 'traditional Lifcstyles'..." 
such as gctyrasional occupuice of a givcn htoy, traditions l ü h d  to tcrntoy and distinct fiom my'onty 
of non-local population "(1999957), providcs a uscfbi constnrt for âhhg&hg local h m  indigcaous 
and non-local poples. 
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With regards to what is oftcn refemd to as iadigenous people's cultural and intellectual 

property rights, or what has also been defhed as 'cultural heritage': many of these statements 

begin to outline various possible conceptuai bases for an indigenous and or local alternative 

vision. Furthemore such statements along with the elaboretion of other various soft and had 

law treaties have auenced the development of more equitable contract agreements, access 

legislation and sui generis P R  legislation that incre~singly takes the protection of I&LK into 

consideretion. The followhg section will explore these various developmmts that have in meny 

ways preceded the advent to such intermeâiary conceived tools as the Registry. 

Although various declarations, such as The Declmtion of Indigenous Peoples of the 

Western Hemisphere (Regardhg the Human Genome Diversity Roject), simply oppose the 

patenting of al1 mtural gcnetic materiai and denounce instruments of intellectud property rights 

and fke trede agreements (Cultural Survival, 1996:63), rnany of the declarations emphasize 

non-IP elemaiu such as self detmination, the inaiienable right of indigenous peoples to theu 

lands and temtories, their right to cultural identity, human rights, collective nghts and the 

ratification of favoureble multilateral treaties such as the Convention on Biological Diversity 

(CBD) and the international Labour ûrganization's Convention 169 (a0169), and also identify 

their position with regards to indigrnous people's cultural heritage. The UN Draft Doclaration on 

the Rights of Indigrnous Peoplcs for example statcs that: 

Indgenouspeoples ore entitled to the recognition of thefidl ownership, COW andprotection 
of th& cultural und intellec~iral pperiy. W y  huve tk riglu to special me-s to conhol, 
doelop mdprotect their sciences, techmilogis anà culhrml manifestutions~ iduding human 



ami other genetic resources, seedr, medicines, h l e d g e  of the propertzrtles off- undjlora, 
oral roditions, fiterature 's. designs, und v i s d  and pe forming arts (1 993: 186). 

The Ludigrnous Peoples' Eacth Choacr states that: 

As creators and carriers of civiluatiom which have giwn a d  continue to shore Amnvfedge, 
eqwience, und values with hurrtaniiy, we require that our rïght to intellecttcrrl and cultural 
proprtîes be guaranteed and that the mechankm for eoch implement~tion be in fmow of o w  
peoples und shdied in depth and implemented. This respect must include the tight over genetic 
remmes, gene b&, biotechnology, and h l e d g e  of biodiversity pmgrms (1992: 197). 

Similar sentiments are niteratecl in the Chaita of the indigenous-Tribal Peoples of the Tropical 

Forests with the added demand that indigenous peoples have control over the development and 

manipulation of their kiowleâge. Finally and perhaps more elaborately, the Mataatua Declaration 

on Cultural and Intellectual Pmperty Rights of Indigenous Peoples tecornends to states and 

national and intemational agmcics that they with the full coopcration o f  indigenous peoples, 

develop an additional culturai and intellectual pmperty rights regime incorpomting: 

Collective (ac well a9 indivihI) ownership <md ori@n-reîmactive cowruge of historieal as well 
as contempormy worfp; protection aguinst debasement of ctlltwally signflcant Items; 
co-operative rather than comptilivefimewonl;first benefciaries zo be the direct akscendants 
of the traditional gvordians of t h  knowfedge und mulrigenerationaI cowrage spmi (1993, 
I997:207). 

What is cornmon to these and other declarations, is that except in the case of The 

Declaration of Indigenous Peoples of the Western Hemisphere (Regdimg the Human Genome 

Divenity Rojcct), thcy are not necessaiüy in opposition to biopmpecting per se, bi t  seek 

grcater controi over the açe*is to the genetic and biologkal divmity that is found upon the lands 

and waters that thcy W i t  and or use, and to the knowldge that thy hold. Furthcrmorc, it is 

the pinciples and obligations arising b m  these and otha non-indigenous dcclaraîions tht have 

b w  to take l u g a  effcct in the overall negotiatioas surroundhg acccss û~ genctic and biologid 



Innovation based on genetic diversity has always relied on having physicai access to 

genetic material" (Glowka, 1998:l). So begins a ment I U m  publication by Lyle Glowka 

entitled: A Guide to Designing LegaI Fromework to Detemine Access to Genetic Resomes. 

Among other various elements related to 1&LK, Glowka goes on to explain that until recently, 

access to genetic resources have largely gone uncontrolled. It is only within the past two decades 

that developing counîxies in panicular have begun to perceive this as an inquitable situation, 

given that it is the developing countries tbat generally hold the vast majority of the eartb's genetic 

biodiversity and the developed countries that have held the gmtest teduiological capacity for its 

exploitation. Furthemore, it has more recently been argued, that the capturing of such bencfits 

couM also fûnction to pmmote the conservation of biological diversity and the sustainable use of 

its components. Hnice the statements as put fonvard in I&L declarations, are only one element 

in the o v e d  increasing attention given to the issue of how genetic resource pmviders cm 

'caphue the benefits' without compromising genetic rrsources. 

indeed these three objectives: 1) the conservation of biological diversity, 2) the 

sustainable usc of its components and 3) the fair and equitable s h h g  of baiefits Msing hm 

the use of gemtic murces wae the major aim of developing country negotiations that Icd to the 

development of the widely herslded Convention on Biological Diversity. The CBD amse out of 

the anthpocentric concais of the two fold dization for the value of biological rr~ources to 

humanity's economic and social developrnent, and the increasing rate of spccia extinction due to 

anthropogenic activitia. This in tum led to the adoption of the CBD in 1992 at the Nairobi 

C o n f i e  and its' opening for signatures et the UNCED United Nations Confetcnce on the 

Environment and Development (nie Rio Earih Slimmit) later tht same year. One year Iatcr, 168 

coiintries had signcd on d the CBD entacd into force in Decembcr 1993. In d d  these thrcc 

ïntcmationd Union for the Consmation of Naâurc 



objectives marked a dramatic step focward in the shaping of national legislation with regards to 

genetic CeSoWCes. 

nie CBD is now one of 4 major instruments that directly relate to genetic and biological 

mouras. The 0th- king the Union for the htection of Plant Varieties (UPOV). the 

International Undmaking for Plant Oenetic Resowes (IUPGR) and the Trade Related Aspects 

of Intellectual Pmperty Rights of the World Trade Organization (TRIPsMITO). However, 

although subservient to national interests, the CBD, unlike the UPOV and TRIPS signals the 

importance of indigenous and local howledge for the achievement of its goals. The widely cited 

Article 8j of the CBD and the less r e f d  to Anicle 1Oc point to IâLK as important aspects of 

in-situ conservation strategies and the sustainable use of components of biological diversity. 

Article 8j states that each contracthg pacty as fat as possible and as appropriate shall: 

Subject to its national legislution, respect, presewe and muintuin knowledge, innovatio~ts and 
practices of indlgenour anà local communities embo<3,ing tmiitional fijiestyfes relevontjiw the 
conservation and nutainable use of biological diversiiy ond promote t k i r  wider application 
with the approvul unâ involvement of the holden of such knmledge, innovations andpractices 
a d  encoumge the equitable sharing of beneflts arisingjvm the utiiization of such knowledge, 
innovationr and practices (Cm, 1992). 

Likewise, Article 1ûc states that contracthg parties shall: "Rotect and encourage customary use 

of biological resouires in accordance with üaditional cultural practices that are compatible with 

maservation or sustaineblc use c e q ~ c n t s n  (CBD, 1992). Although the inclusion of such 

notions into national accnrs legislation d d  provide I&L cornmunitics with lputcr control o v a  

genetic and biological resotmws on the lands they inùabit or use, it could also work to undermine 

t h e ~  customiry use of such rrsourccs. Glowka challenges member states to move beyond simple 

assertions of their sovereign power (as highiighted in such conventions) over pmws scdOng 

constnictivtiy by providing tbc I@ b i s  fm communities to better control theù knowledgc" 



(Glowka, 1998:37). Such a challenge implicitly calls for separate legislation for the protection of 

I&LK 

While at the global level the irnplementation of Articles 8j and 10c have been and 

continue to be dealt with in various civil society forums such as the Convention of the Parties 

(arising out of the CBD). the UN Working Gmup on indigenous Populations, the Draft UN 

Declaration on the Rights of Indigenous Peoples, the International Undertaking of the FA0 on 

Plant Genetic Resources (IUPûR) that seeks to promote Famiet% Rights and Human Rights 

Declarations, the private sector has also risen to some of these challenges. Seveial companies 

and indigenous and local p u p s  have already kgun to defue pidelines for access to gaietic 

rcsources. The Forest Healhg Conservancy (FHC) (the not for profit branch developed by 

Shman Phennaceuticals) and the International Co-operative Biodiversity Groups (ICBG) 

Pmgram of the University of Georgia, and researcb institutes such as the National Cancer 

institute (NCI) and the National Health Inscitutc @MI) both of the US and University of 

California Davis to name a few, have ôeen lauded for their initiatives in the developmcnt of 

rrsearch guidelines and policies that take into account various principlcs such as the pior 

infomed consent of indigenous and local communities and the equitable sharuig of benefits 

(Cragg, 1994; Game 1993; Green, 1999; Gupta, 1997; King, 1994; KotM, 1996; Moran, 

1994; Science, 1999). Indigenous and local gmups such as the Inuit Tapirisat, the Dene Cultural 

Institute, and the international lnstitute of Rural Reconstruction to name a few in the Canadian 

conte* have also developcd guidelines for research with and amon8 iadigenous communities 

(Grenier, 1998). Although such guidelines have concans (at least with rrguds to the 

non-iadigenous formulations) as Qiven by self intaest, promoting commercialimtion and 

bilateral negotiau'ons and questionaôle in tams of the recipocity of the actuai ptocess, they are 

an important step (particularly with mgPds to those developed with the involvemat of the 



indigenous peoples h m  the beginning) towards meeting some of the principles that have 

emergeâ both uitetnationally and locaily. 

4.3 me Injwnces of Emerging Pdnciprcs and Obligations 

Emerghg principles and obligations such as conservation and the quitable sharing of 

benefits continue to be grappled with in recently developed and developing access Iegislation. 

Although some have argued that they seem to be largely fhmed by commercial interests, this 

may be changing. In 1995, The Philippines Pmidential Executive Ordn was the fmt access 

regulation to be adopteà by a develophg country. "lt requires prospectors to negotiate a research 

agreement with the government, and to se& prior informed consent and to share baiefits with 

nationai stakeholders such as local communiti*r and indigenous peoples" (ten Kate, 1995). 

Although exemplary in tmns of its implementation of Article Bj, the Philippine approech hm in 

m y  ways been an example of a restrictive approach that has in fa* inhibitcd private 

invcstment. As a mult it hos had littk experience in the establishment of bioprospecting 

agreements with international corporations" (Solleiro, 1998). Subsequentiy, much of the 

legislation to be developed in other developing couneies has tended to rcflect commercial 

intemts more stcongly. 

For example, Costa R i a ,  dong with the Andean Pact Countrics, Bolivia, Columbia, 

Ecuador, P a u  and Venezuela have been criticized for their commercial orientation. Although the 

Andean Pact Agreement 391 acknowkdges Uidigmous peoples contributions, and requins their 

PIC and involvement in benefit shstiag agreements, it is held as secondacy to the PIC of the 

natim statc, with the initiai agreement developed solely betwecn the statc and the intcnstcd third 

party. Whilc the World Ccmcwation Union and the P-au Centre for hvironmental 

Law prepad a draft directive for the aceess to gedc resoutcts tha! cmphuizcd quitable 



sharing of benefh with I&L pp l e s ,  the Junta del Amerdo de Cartagenu (IIMAC), the 

adminisaetive body of the Andean Pact, which commissiowd the was criticùed for its lack 

of consultation with the individual cornaies. The ovemll discussions at the subsequent meeting 

held in Columbia in 1994 brought out the overall nationalistic positions of member countries, 

and the emphasis on commercial as opposed to consewationist interests (JaE', 1994). niese 

national perspectives. in fact demonstrate that much of access legislation bas been formulatexi 

around commercial interests. Some would argue thet it is in fact the private sector that is at the 

heart of the development of access legislation (Glowka, 1998). Howeva as more recent trends 

suggest, this climate, may in fact be changing. 

In an atiernpt to mitigate such barriers to trade, access Iegislation has continueci to 

developed in an attempt to achieve a ktter balance between consewation, business promotion 

and benefit sharing (Solleiro, 1998). In a brief review of Latin Amcrican developwats, José Luis 

Solleiro draws attention to the experiences of countries such aa Costa Rica, which without the 

development of any specific legislation hos 'promotcd pioneering agreements' that have 

pmmoteà the principles of benefita sharing aud conservation. Although it has becn recognizcd 

that Costa Rica may have placed m a t a  emphasis on commercial interests4, the ment emphasis 

on the capacity building of local farmers and the cirafting of regdatory laws paiallwig to 

biodiversity demonstrate its more recent shifts away h m  commercial interests. Likewise the 

Andean Pa* Agreement, although criticid, as outlined above, for its emphasis on the sovereign 

rights to genetic mources, bas an important annex under Decision 391, that rccognizes the rights 

and interests of the supplias of genetic materials, and d l s  for a fait and equitable shaxing of the 

benefits dcrived h m  k i r  use. P c r h p  the mat  baland aeass proposai in the LPtin 

Arnerkan context, is the initiative for the Access to Genetic Rcsources Bill in Brazil. This 
4 The National Bidvasity Wtute (INBio), Costa Rica's pivate, wt-fof-pofit institution in charge of 
ngulntuig acccss to tbc ~ati-on's wcaih of bioIogicai divasi@, bas corne rmdct fixe for laying clah to what 
is secn by some as nationai hciitagt (SoUeim, 1998). 



proposal àraws upon LA country experience and consults indigenou comrnunities in an attempt 

to weigh such interests against commercial ones. Unüke Costa Rica, Brazil does not include 

restrictive biosaféty regulations, nor daes it resrrict the granting of IPRs (which would be against 

the TRIPS). More importantly to this research, it has introduced the theme of 'collective 

intellectuel property rights', in reference to IBtLK. However, as Solkiro points out, "...it does 

not give any provision on how to regulate and operationalize these rights. .." (1 998: 1 1 32). Hence 

one mi@ argue that a full c k l e  bas been made back to the provisions of the Philippines 

Executive Order that sought to take I&LK into consideration. Perhaps what is diffcrent is b t  

under the guise of 'collective PR" the protection of I&LK wiU not run counter to the principles 

of conservation nor inhibit commercial interests. The Brazilian example is in fact ceflective of 

countltss othcr proposals that have pointed to collective intellectual property nghts. With 

regards to the protection of IâLK and genetic resources, the rnajority of the draft proposals put 

forth, either cal1 upon the existing IPR regime or propose an often vague and sometimes il1 

defuKd colfective P R  aitemative. The following section will fi~t explore some of the 

evolution's in the IPR systcm, up to current sui generis IP pmposals kfore exploring the various 

proposals put fonh for collective IPR 

Although the more effkctive use of contractual arrangements and the development of 

guidelines ensuring that thiid parties secure prior and informai consent bcfore attaining access <O 

I W K  cm k an important part of a 'wcb' of strategies, the developnent of hard laws have iilso 

given fom to and supportai various dcvclopmcnts in the field of IPR indeed as elabomted by 

Dan L&en and Michael Flitner in an IPGRI publication: "Intellectual Roperty Rights and 

Plant Genetic icurces: Options for a Sui Generis System": " A p t  fimm the minimum 

requirements laid down by the TEüPs Agreement, any sui generis system shouîd also take into 

account the objectives of otba intemationai trea!ics &or emerging priaciples of the 



international community, especially those dealing with plant genetic resources and Traditional 

Resource Rights (TRR)" (1997: 33). 

4.4 Sui Generis LegisIorifo~ 

In this seme* suigeneris. as nanowly defined by the TRIPS as a minimum requirement, 

cornpliant with the p ~ c i p l e s  of nationd treatment and most-favoured nation tmatment must be 

an PR5. The authors highlight bat although the term has no uniform defmition it is used to ofien 

refer to a system embodying fantlers' and indigenous peoples' rights ancilor an alternative rights 

regime for the protection of community innovations not pmtectable under conventional IP laws. 

Leskien &al. go on to List the various multilateral treaties and soft laws that set obligations and 

accepted principles, providing a wide range of instruments for the relevant shaping of a sui 

generis system. Aithough it is not within the scope of this thesis to go into the detaiis of the 

development of various sui generis systems, it is important to note that pursuant to the TRIPS 

Agreement, al1 memôers shdl provide patent protection for any inventions, pmduct or process in 

the fields of technology, with the exclusion from patentability of plants and animals other than 

microorganisms. Th* king said, al1 members must bowcver, "provide for the protection of 

plant varieties either by patents or by an e f f d v e  suf generis system or by any combination 

thacof". These requirements, Lcskien nale suggests should be baianced with the obligations of 

the conservation and suaahable use of bio10gîca1 diversity rad the quitable shanirg of bcnefits 

with knowleâge holders as stated in Aiticle 8j of the CBD, and 0th- obligations, such as the 

notion of sovcreign nationil rights ova  naturai rrsources, the encouragement and protection of 

I&L knowldge, innovation end practices relateci to genetic resources, the recognition of fmcts' 

rights, aecess to genctic resources subject to prior infoi;med consent (PIC) and mutdly agned 

' PR in this seme cef i  to tk lcgaüy cafonxabk right that excludcs othus fhm eeiriin acts in mlaîion to 
the plant Vanety or limitai to certain uses for tanuncmion by 3rd 



upon terms and the sharing of not only knefits h m  the comrnercialization of genetic murces  

but the sharing of nsults fiom RBtD arising h m  its utilization. 

4.5 Intellectud Propet@ Protection for Indige~oiis and Local Knowkdge 

Recently attention has been focused in various realms on the use of cunent intellectual 

pmpecty ri@ mechanisms for the pmteztion of IâLK. In the international forum the recnit 

"Roundtable Workshop on Intellectual Property and Traditional Knowledge" held by the World 

Intellectual Property Organization (WIPO) in Geneva, highlighted the very issues of IP 

mechsnisms for the protection of I&LK (WPû, 1999). Likewise workshops such a3 the 

"Inter-American WorLshop on Intellectual Roperty Rights as Applied to Indigenou Women's 

Art Design" held in Canada in April of 1999 and the publication of a working papa entitîed: 

bbIntellechial Property and Abmiginal People" put out by the Dcpartment of indian and Northern 

Development in Canada (DIAND, 1999) are only a few of the ongoing activities that arc focushg 

on the application of iPR to indigenous and loal knowledge. While the use of P R  for the 

protection of IâLK, has received a fair amount of critichm as outiined above, the PR system has 

not been a static entity as such critiques may imply. It would be usehl at this point to briefly 

outline the historical evolution of IPR with regards to plant genetic cesources and MLK. 

4.6 A Bdef Histoty of IPRs and Hunt Gemcllc Rwowrns 

Although the debate over monopoly rightstook place much earlier: the oldest focm of  

Uucllectual pmperty U co~non ly  held to date ôack to the Vmctian decree of 1474 (whacby the 

City Siaie of Venice estabLished the ant patent Iaw. As such, it WPP argued, that a temporary 

monopoly would aid in the development and introduction of new tcchaologia and ideas 

(WIW: 1999). nie industfial application of intellccniol pmpaty grew to include living 



organisms in various instances such as the granting of a patent on yeast culture to Louis Pasteur 

in 1 873. Howeva IPR for genetic and biochemical cesources really began to formally expand in 

breadth and scope h the 1930s with the passing ofthe US Plant Patent Act in 1930 which 

allowed for the patenting of asemlly reproduced plants such as roses and other omementals and 

fruit tmes. In the 1940s European countries established Plant Breedcrs' Rights (PBR) for the 

protection of senially teproducexi plants and in 1970 the US followed suit with the passing of the 

Plant Variety Protection Act (PVP). Prior to the PVP Act, however, the hternational Convention 

for the Protection of New Varieties of Plants (üPûV Convention) was adoptecl in ordtr to 

ad&ess varbus issues arising h m  the increasing international eede in species pmtected by 

PB&. Bo& UPOV 1978 and the later UPOV mode1 of 1991 provide plant varietal protection to 

plant breeders for the full disclosure of a new variety that meets the requimnents of distinct, 

useful and non-obvious. 

With the exception of early patents Iike Pasteur's, IPRs granted for plants and anhals 

w a e  not f o d  'utility' patents. in fact it wasn't until 1980 when the US Supmne Court granted 

a utility patent in the case of Diamond vs. Chakaverry for a genetically a l t d  bacterhm that the 

flood gates w m  opened for the patenting of living organisms. Neitha PBRs nor Plant Patent 

Legislath requk the same standards of novelty, utility and non-obvioumcss (to the average 

person skiIlcd in the art) and therefore do not pmvide the same amount of protection that a utility 

patent does. Although toâay countncs dWer in the IP protection thy offer for living orgunisd, 

the seope of intellechiel property tights at a global level hrs greatly expandeci for 'impved' 

gmetic resources in the past Centucy. The same m o t  be said however, for 'unimproved' 

gaietic resources that cetawd a 'commoa heritage' status until the 1980s. Hence in the 197ûs 

concecm wac r a i d  in international fora to the pwing institutional accas to these 



'unimpmved' resowes. It was argueâ, that in fact while f o d  breeders were receiving IPRs 

for theu 'improved' variaies, informal breeders such as indigenous and I d  f m e r s  could not 

receive property rights for the 'unimpmveâ varieties' that in many cases they had selected and 

breâ (Fowkr, & Mooney, 1994). The question that arose was why I&L peoples wmn't getting 

acknowledgement for theù contributions while plant breeders wem, or radier w hy were plant 

bneders getting such rights in the nrst place? 

The emuing 'seed wars' that followed in the 1980s led to the development of a 

commission on plant genetic murces set up through the Uniteâ Nations Food and Agriculture 

Organization (FAO) aititled the: International Undertaking for Plant Genetic Resources (IUPGR 

or IU for short). Although the N began with the prcmise that d l  genetic rcsourcts should be 

common hecitage, due to the lack of support h m  countrîes with established seed industries the 

IU, by 1987 shifted focup to fuuling a balance betwccn PBRs on the one hand and F m '  

Rights on the othcr. Famers' Rights had been pmposed as a counter point to PBRs which 

generally pmvideâ limited rights to an individual or corporation for plant varietia thaî met the 

DUS rcquirements: Distinct, UnifonnMomogmous and Stable. Famiers' Rights on the othcr 

hand wouM provide communal rights vested in the intematioasl community through the XUPGR 

that would rccognize the contrihtions of I&L f m e r s  thtough a huid for plant gaietic 

te~~urces.' 

The dkussion ngarding ownership and access to gcnetic murccs largely shifted h m  

a debste munding  the notion of genetic murces as a 'common heritage' within the IUPGR to 

one of biodivcrsity as a sovereign national iaouice and a 'coumon concmi' to himunity. This 

debac was bmught to the CBD in 1992. Hence, one might argue, that recent diseussions of IP as 



a 6m marlcet mechanism allowing for the development and introduction of new technologies and 

ideas as embodied in genetic resources have been giided by the requkments of the TRlPs 

rrgarâing plant varieties on the one hanci, and the obligations as outlincd in multilateral treaties 

such as the CBD. 

The recent development of clraft sui generis Legislation in various pa~& of the world has 

in many respects continued to reflect the ongoing debate surroundhg IPRs. While most 

developing countnes have opted for UPOV 1991, several have put forth alternative proposais 

that demonstrate a more encompassing approach to the protection of the rights of I&L 

communities. For example, indigenous plant varieties are given protection in Section 45 of the 

. recently developed D& Legislation in Thailand that possess distinctive and consistent traits. 

niis may demonstrate a broadcning of the acceptable lirnits of heterogeneity withh a plant 

grouping which will aliow for a shifk f?om 'The widely applied DUS requhents (that) may 

seem justified to clearly defm the protectable subject matter of  any PBR system, but mate 

incentives of the u~ecessary and wmetimes àangaou~ unifonnity and (tends) to exclude any 

hetmgeneous groupings of plants, which is probletnatic with regard to conservation and 

sustainable use of agricultucal divasity" (Leskien, et.al.1997:54)? Leskien et.al. goes on to nfcr 

to an example fiwa Switzctland, whereby a 'second register' has been set up for landraces (or 

highly hetmgcneous gmupings ofcereais (1997). Likewise under Article 6 of the Convention of 

Fanners and Breeders (CoFsB) points to bden ing  of plant breeâers rights to a sutncient 



homogeneous base and States that: "Without any prejudice to the quality and reliability of the 

new v ~ e t y ,  breeders of new varieties ahdl ûy to base the new variety on a broder mther than 

nazrower genetic base, in order to maintain greater genetic variability in the field" (Deceniber 

1998). In the spint of the IU, CoFaB also underlines that a National Gene Fund be set up in 

recognition of the rights of fmers  for the use of landraces and or traditional varieties either 

dkctly or iodircctly (eg. the use of varieties that have d e n  fiom iandraces). W l e  these 

proposals demonstrate that there is somewhat of a trend towards the broadening ofrequirements 

for plant varietal protection, so as to include indigenou and local f~~llliers, they do not 

necessarily mpond to the dernands for collective intcllectual nghts. Various sui generis 

proposals, point to a more mcompassing alternative system. We tum now to the concepts of  

Traditional Resowce Rights and Community intellectual Rights, two such proposals. 

Although the use of existing IPR mechaniuns have recently nceived more attention as a 

protection mechanism for I&L& a number of commentators have argued for the developrnent of 

sui generis systems designed specifically for the protection of IaLK associated with genetic 

resources. Such systems would move beyond the currcnt [PR system that does littie to capture 

these diffaait h d s  of knowledge. In many ways, the CBD and various hdigenous declar~ti*ons 

have pmvided the conceptuai underpinnjngs for the sui generis systems proposed. Recent Qaft 

legislation such as the Brazilian proposal outlined above, and the hc Mode1 Legislation for 

Mcan Counar'es on Commw*ty Rights and Acccss to Biologid Resourcesto are only two 

'Dlh* modcl was put fonuud by ibc Scientine, Technicd a d  Rescarch Commission of the -on of 
Afnm UDity (OAUISTRC) in k h  of 1998 end smngly "...rccommends that OAU/AEC m e m k  states 
urgaly makc 1egisîaîion to rcguh acccss to biologîd hsources, kmwldgc d tcchnologits so thd 
such access sbail be allowed only with the priot intomcd consent of the local cornmunitics and the State 
and lbail kntfit them, and to rccognizc commuaity rights in order to pmtcct tbc bmtagc of tbc people OC 
Man. In contrast to this proposai, auotiicr meaing shortîy foUoWCd wherrby OAU country m e m h  
discusscd UPOV 1W1 as a viable altanative to tht m o n  of b m r s '  varides (IATP,1998), UPOV 
199 1 uniikc UPOV 1978 leavcs it up to membcr countnies to ensurc that fiuncm can p k t  kck protccted 
var*etics. RAFi stnsscs thnt OAU coimtries are coadcmning Wu EanaeR ôy acccptllie üPûV 
1991(RAF& 1999). 



examples of proposals that seek protection for I&LK beyond that provided by ERS. It is these 

proposals that are central to a discussion of Registries. 

4.7 Traditional Resourcc Rights 

What has been h d d e d  as one of the most pmmising pmposals for the protection of 

I&LK is the concept of Traditional Rcsource Rights. The tecm TRR was developed by Darrell 

Posey as an "integrated rights concept" that would move beyond the constraining and sometimes 

incompatible notions of properiy, and ailow for the recognition of the inextricable links between 

culturai and biologid divmity (Posey, 1996). As such TRR has emerged to underscore the 

many 'bundle of nghts' that Posey argues can be used for protection, compensation and 

cowrvation. These conceptual underpinnings in part grew out of andlor complement the work 

undertaken within the Working Group on Indigenous Populations of the UN-Sub-Cornmission on 

the Prevention of Discrimination of Minorities. It is positad that TRR c m  k implemaned 

locally, nationally and intemationally and that it cm also guide intemationai law and preaicc and 

national legislation. TRR also guide dialogue and negotiations between local and national 

stakeholders dut will support the development of innovative contracts that take on a more 

holistic approach to notions of sustainability. Finaily as Posey states: "TRR go beyand other sui 

generis models in that they seek not ody to pmtect knowledge dating to biologid raources but 

a h  to as= the right of peoples to selfdetermination and the right to safeguatd 'culture' in its 

broadest scasc" (Posey, 1996:95). 
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Similarly, in the spirit of a shift h m  notions of pmperty and Ui particular EMeilectual 

pmpaiy nghts, the Mode1 Community Inteilectuai Rights Act, was p m p d  in a Third World 

Nctworlc discussion pspa (Nijar, 11996). Arising out of an ecologicai movcwnt in lndia 



whereby fmers sought the protection of theu knowledge under colkctive intellechial righrs as a 

way of recovering the biodiversity cocmnons, the concept was developed into a model law that 

would bchg about the evolution of a new criteria for claiming patent nghts that would be 

compatible with I&L peoples culnual values and practices. The driving argument behind the 

notion of CRS that 1dk.L communities should be able to positively assert theu right over 

collectively held howledge through the demonsîration of novelty outside of the 1&L cornmunity. 

Hence their accumulated knowledge, largely unknown to the outside world would be protected. 

Tbrough eitha the development of a constnictive trustee at the local level or a higher trust at the 

state or national level a legd base would allow for the vesting of custodianship rights of an 

innovation in the local communities themselves. The model C R  act goes on to suggest that in 

the inte-rim communities engage in the cfeation of the registry of invention and or the 

development of the community register. 

The Community intellechlal Rights Act, in an attempt to rcdefue what is considered as 

innovative in a way that reflects I â L  community perspectives. In his proposal to TWN, Nijar 

outlines the flaws of the cumnt IPR system, which he argues are '... self-servhg defuitional 

constnict'. He goes on to say tbat "...these cunflic(~ as to what can and cannot be recognized as 

'creative' and 'innovative', represent a clash of the defmitions of knowledge systems. The 

present unidimensional defmition simply m o t  be accepted as it allows for the usurpation of 

traàitiod manoeuvtes. It reduces the pool of hrmun cultures by a reductionism which denies 

recognition of the diverse and varied knowledge systems of indigenous peoples and local 

communities" (1996:28). Nijar goes on to reformulate a defmition of innovation which will 

acknowleâge I&L systems of knowing. As such he d e h a  innovation ta: 

... inclade collective damdative kiowleke or techmlogy of tk ure. popetties, vulues a d  
m e s s e s  of any bïologèal material or jmrt thweofi mnrdemd of qB or enhance, use or value 
as a remit of the suid cumdauiw ùmwledge or tecblogy w k t k r  d~cuntented, mcordkd oral, 
wriacn or hsoever  othewise existing incItuüng any alteration, rnodïjlce~iion improvement 
tkmofi d s h o l l  ulso inclmie &rivatives wMch utilize the binuledge oflocal conimm~ties in 
tk commer~ialization of any p&t as well as CO a nmm sophistimtedprocess for eritroctin~ 



holating or synthesinng the active chernicul in the biological extracts or compusitions wed by 
the local commwtities (1 996:M) 

He goes on to define that the 'local couununity' eligible for protection of theù 

inwvations in petpetuity, ".. xefem to a group of people having a long standing social 

organization that binds than together whether in a defmed area or howsoever otherwise and hall 

include indigrnous peoples, fmets, and local populations, and shall where appmpriate refa to 

any organization duly registered under the provisions of this Act to represent their interest" (57). 

Finally, Article 5 of the Act points to the Registry of Invention (ROI) as the mechanistn by which 

'local communities' can pmtect theu 'innovation'. With the additional clause that 

".. .non-registmtion will not mean that the community wadis not the custoûian or steward of the 

innovation ..." (60). The Act in many ways goes beyond other mode1 pmposals. The clear 

defdtions of indigenous and local and what constitutes pmtectable subject matter, generally 

unheard of in much of the legislaiion, and the identification of a mechanism for the mktakkg 

of the proposal are truly gr0undbrtxki.g. 

4 . M  RegiStrolJoo of Inw~~riom 

Both TRRs and CIRs clearly mark a shift h m  the discussion of 

within an inteliectual property cights hewotlr ,  Howeva, as conceptual proposais, it has k e n  

argued that in tecms of theu impletnentation, they may cake somc t h e  even being acceptecl 

glokilly. The Crucible II howcver, bas clearly identifid the Rcgistry as part of a possible sui 

generis IP stcategy, and has recoinmcnded the Regisûy as a possible non-iP mechanhm for the 

protcctjon of I U K .  The Registries currently undaway not d y  support the concepts of TRR 

and CIR, and may in fact facilitate the development of supporthg legislation, but thcy pv ide  au 

altanative that supports decentralkd community and tesoutce management. The Regisay, it is 

held by proponents, is in fact repmcntative o f  a mechanhm for the Ûnplcmentation of the 

ernagiag principles and obligatioas ~ c p l o d  above. 



n>e history of our people need to be told We need to present acmmteiy wluit m n e d  in the 
ps t ,  so thut we can deal with it in thefUlure ... I don V like whrrr hm hqpened over the fast 500 
years. We can 5 do muçh about thai. But what are we going to do about the next 500 years? 
Whot ore we going to do about the next ten yems? Georges Erosnus, Dene, 1990 

If biopiracy is the Columbian 'discovery' 500 years after Columbus what can be done? 

The preceeding chapters have arplored some of the central issues regardhg the misappropriation 

of indigenous and local knowledge. Aithough it ha9 been demonstrated that the cumnt [PR 

system, reflective of western categories of thought ha9 largely excludeâ indigenous and local 

knowledge due to various technical and ideological discrepancies, it does not follow that diis 

systern has necessarily been a static and monolithic entity. While IPR has adapted to include a 

broder spect~m of innovative knowledge, as was seen with the development of PBRs in the 

latter part of the 1900s. it has not openeâ ifs doors to the informial innovaton fond within 

indigenous and local communities. Roposals for collective intelleaual rights that have 

developeû outside of this system such as Fannds Rights, TRRs and CIRs pmmt concepts and 

models that may provide solutions for the protection of I&LK. Likewise the Registry my have 

emerged as a kcy mechanism to the unfolding of such proposah. 



The smngth of 'slow' sciences lies in their enonnous store of informatio~t of complex natuml 
system - be they human heolth or forest or pond ecosystems. %t this groot store of 
infinnation i s fu r r i j  deflned undpoorly organized is a weaùness thai needs to k overcome /or 
it to cîaim its righfil place in hvnon flairs. mis is the t d  t h  the People's Biodiversity 
Regisror (PBR) progronme uttempts to tuk up '' (Gcdgl. 1998). 

This statement, put forward by Madhav Gadgil, a mearcher witb the Centre for 

Ecological Sciences at the indian Institute of Science in Bangalore, India, brings to light the 

nature of what the Registry is attunpting to do. In the broadest sense, the Registry, is seeking to 

promote indigenou and local howledge, or what Gadgil refm to as 'slow' science, to its 

'rightful' place. Such a promotion, as introduceâ in Chapter 1, will, on the one hand ensure the 

protection of that knowledge from its continu4 emsion, and on the other, it will allow 

indigcnous and local cornrnunities to assert p a t e r  control over that knowledge. Mile to date, 

the Registiy has not been a widely researched topic, the following chapter will bring together 

some of the existing 1itemtu-e on the Registry, and information accumutated thiough e-mail 

correspondence with peoples involved in RegUaies in India. Chapter 6 will continue the 

exploration, by reflecting and drswing upm findings fiom my 6 week research trip to Ecuador. 

This research trip sought to explore the effectiveness of the Registry as an I&LK protection 

mechanism through an analysis of an IDRC supported and UMlP funded project entitkd: The 

Roject for the Rmiperation and Dcvelopment of Indiga~us Knowledge for the Consemation of 

Ecosystcms and Biodiversity in the Amazon Forest of Yana Yacu Sacha. 

Although the rcscarch pmblan in and of i ~ f f  could largely k rcflected upon without 

physidy joumcying anywhere, 1 had initially wanted to fïnâ out more about Rcgistries h m  

communities engaged h the proc*ri. #y were they rrgisccring their knowledge? How w a t  they 

Qing it? Who was involvd in the cegistration proass and how would the rr$isry f'unction to 
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'pmtect' their Imowledge? Although various articles and project reports strongly indicated 

ongoing Registry activities in Ecuador, in reality 1 did not come across indigenous or local 

peoples undertaking Regisûation activities at the community level for the purposes of making a 

positive IP assertion, or inhibiting subsequent IP assertions. 1 did however come across 1) 

projects that sought non-IPR protection thtough documentation of biowledge and 2) a project 

now in its initial stages that seeks IPR protection through the conversion of hadit io~f hmvledge 

imo trude secrets (a knowledge cartel). As a result of these initial f u i d i ,  1 pursued a more 

theorericd discussion on the protection of indigenous knowledge. My intexviews were 

conducted with envuonmental, legai and indigenous organizations in an attempt to chart out the 

cumnt perspectives and strategies for the 'protection' of indigenous and locai knowledge and to 

understand the proposal for a hmledge cartel in more detail. 

Aithough Registries may be more widely prevalcnt than what is explored in this chapter, 

this prelirninary research indicates hi the emerging ntnvork of Registry activities, while gainhg 

increasing popularity in the past decaâc, are clearly diffctcnt h m  other noneRegisnation 

actjvities that simply document knowledge for one naron or motha. Central to this différence is 

the necessary d i c t i o n  between documenthg knowledge in order to sustain claims over that 

howledge (either through positive assertions, or dcfaisively). Flirtbermore this research reveals 

that the Registry manifest3 itself as either: 1) a decentdizcd and public database or 2) a 

cenealized and private database. While these cetegories are not necesssrily commonly identified 

in the litersairt, or by those involvcd in Registry activitirq they wiU te uscd in this theski to 

h a  clarify important distinctions arising mong and bctween R e m  activities. As such, the 

three cases studîes, 1) the Community Biodiversity Registers and 2) the Rcpisoy of Invention in 

India and the 3) Knowledge C a l  in Ecudor, that give rise to these categm*es, will k exp1Oted 

ingrratadetail* 



5.2 People's BlodiveUy Reghters: The use of defensive pubIication in India 

In India, what bas corne to be known as the Community or Peoples' Biodivecsity 

Registers (PBR or CBR) has resulted in nation wide registration activities of I U  et the local 

level. Although dificult to pinpoint, CBRs appear to have ken initiated in 1994 by the 

Foundation for the Revitaiization for Local Wth Traditions (FRLHT) and the Centre for 

Ecological Sciences. CBRs are now king conducted by other institutes across india, such as the 

Swaminathan Foundetion, the Nav-dhanya Plogram of the Foundation for Science and 

Techaology and Ecology and the Nayabishi Roject in Bangladesh. 

In 1994 a workshop brwght tosether some of these various organizations to discuss the 

registration of howledge as a mechanism for I&LK protection. From this workshop the 

Srussiigyann Manual wrs developed, which outlines the methodology for the participatory 

regisûation of infornation h m  everything about the landscape and resources to the resource 

users. Participatory workshops are run with the interested community that help to identify and 

document evexything h m  'landscape elemaits' & geogmphical elements, including al1 species 

known (named) and unknown (documenteci as existing) & their economic s i ~ c a n c e  to 

the ecological hîstory contained in the biota on indigenous and local community lands and 

territories (Rao, etal, 1995). The CBR also documents various resoum users, commmity 

and environmental concems and aspirations.' 

The inspiration for this now wide spreaâ initiative =ose not only h m  the desire to 

pmtect, what is oflm r e f d  to as 'community intellectuaî pmperty nghts', but it was felt that 

thugh a process of documentation, commmities could also renew or develop m u r o c  

In Mis, as elsewhcrt, tbc excrcisc hm highüghtcd tbc nad to move towards innh coLlSCrVation 
stmtqies that are muitiscctorai, specfic to thc Icdity and adaptive to 1 4  pcoples nmapntllt of 
biodivcrsity. The Peopk's BiodivasiDty hgiskc it is hop& will cventually be acceptcd by tbt state and 
central govmmat  as a tool for perticipatory, cka~dcccntraliPcd and sustainable dcvelopnak Tbc PBR it is 
M d  by its advocaîcs, is an appopriatc hûument for th impitmentation of the Convention on BioIogid 
Divdty  end Ag& 2 1. 



management strategies (Kothari, etid., 1996), development aspirations and pride in community 

knowledge and scientific abilities (Gupta, 1998; Nijar, 1996). However, perbaps what sets this 

initiative apart fom oiher conservation and resource management activities is that the CBR also 

seeks to defend and assert community rights over knowledge through defensive publication, and 

the mation of sui generis lP protection for this knowledge. 

5.2.1 Defensive Pubiicatio~~ 

Defaisive publication is an interestin8 option for those interested in kaping others h m  

patenting an innovation, but who are not interesteci in obtaining a legaily eflorceable monopoly. 

In this sense, defensive publication has beai tenned a 'non-patent patent', as Regisüy m e m h  

publishing in the Registry could inhibit subsequcat inventions filed afta that date without making 

a positive assertion o v e  the registered knowleâge (Crucible, 1994)? Defernive publication is in 

f ~ ~ t  a perfkct example of the ambigwu distinction betwao the suggested iP and nm4P 

categories, in thot although not specifically an IP mechanism, in the way that patents, copyright, 

trademarks and truie secrets are, neitha does it fail neatly within the non-IP continuum. 

In order to establish a patent clsim it is essential that the inventor demonstr*, among 

other criteria, that the innovation does not already exUt within the public domain. Although the 

critha for estabîishhgp~or art d i f f a  h m  countty to country. g m d y  spcpking, a patent 

agent performs a seuch to determine the novehy of the proposeâ patent. If the knowledge 

aiready exists within the public domsin, the patent may not be granta or the patent la-, may 

have to ciraft the patent application in a way that demonstrates the novelty of the patent in 

question. Coaversely a prtait clin a h  be d e f d  thugh the demonstmtion that the innovation 



had already existed in the public domain. Hence a sort of monopolistic andor oligopoly nght is 

asserted over knowledge in the Registry. The Registry, it is argued by its advocatcs, will be able 

to establishprior mt through the act of defaisive publication. IBtLK which may have fonnerly 

been rnaintained orally wiil now be documenteâ as proof of prior existence and patent daims 

such as the Neem patent would be defeated. Both SRISTï and the Community/People's 

Biodiveristy Registry Initiatives seek to defensively obtain IPR protection over registered 

knowledge through establishing prior art through the publication of knowledge. By extension, 

one could argue that any initiative that documents knowledge could in fact use the same 

mechanism for I&LK protection. 

5.3 Reg- of Inventions: l'Re case ofSRISTI in III& 

The Society for Research and Initiatives for Sustainable Technologies Institute (SRISTI) 

and Honeybee Network also in India, have ben involved in the documentation and fûrther 

experimentation and dissemination of l&L innovations and practices in animai husbandry and 

agriculture for nearly 16 years. Thiough the publication of I&L innovations they seek to promote 

and pmtect I W K .  They have also ka, involved in a v8riety of methods of documentation and 

have registered ova  5300 innovations and practices h m  2300 villages in India, and h m  other 

pens of the world (SRISTI, 1999). SRISTï defines proteetable subject matter thmugh the 

identification of innovations both collective and individual. Furchermore it hctions on the 

premise that not all IdkLK is communal or asditional. Therefore it is imperative that protection 

of I&LK reflect the individual and /or community ongin of an innovation that could in f u t  k a 

contempotary rmtn i fdon  of a traditional concept. 

The SRISTï Registry of invention, a decentialucd, public and aetwork at the 

national levei, primuily seeks tecognition for grassnn,ts innovators through publications and 

symposiums. It also promotes conservation of knowldge and knowledge systnns and the 



promotion of information flows and continued innovations. SRISTi also s& to establish 

clsims and subsequent b e n e h  for individual and or community knowledge of biological 

resomes and the denvation of benefits. As Ani1 Gupta, the foimder of SRISTI cleims, "The 

fmers, indigenous people, artisans etc. are ahost never acknowledged in any discome on their 

knowledge in a manner that cm be identified ..." (Gupta, 1999). " ... we have to discuss the issue of 

recognizing, respecting and rewarding the contribution of local communities" (Gupta, 1994). He 

proposes a varies, of ways in which individuais and or collectives cm receive material or 

non-material benefits for theu knowledge while providing incentives for continued Uuiovatiion. 

TaMe 1: Imcentive MaMx 

Although SFüSTi is actively seelcing IPRs for I&L innovations, through the use of mechanisam 

nich as petty or utility patents and PVP rights, it is also attempting to define the meanhg of 

'innovation' in a way tbet reflects contemporary I&L communities. 

Commuaity 

5.4 The Knowle&e Cattd: A LoCln A ~ r i C a u  iri211dw for the coavem&~~ 4 

gaad&~d howleee in& hik samg 

Finaily, one proposal for the use of the Regisûy for IP protection is the formation of a 

regioael ffiowiedge C d  in Latin America. The project entitkd: Fron Truditiomi Kirowledge 

to Trde Screts, amse h m  a pmposal put fonh by J. Voge13 and is cumtly in the initial 

stages of its development (Vogeî, 1996). The pmject, cumatly nn by Ecociencia, an 

Non-Mateiir 1 

Documentation, Press, Title, Fame 
l 

Individual 

Material 

Property Rights, WRs, Money, 
Fellowships 

Source: Adaptedfim Gupta, 1999 

RiskiTrust fun& Cornmunity 
Awards, Grants 

Incmsing control over naniral resomes, self- 
determination, favourable poücy 



Ecuadorian EnvVonmental NGO, seeks to manage traditional knowledge in confidentid data 

bank in order to negotiate access to the knowledge as a trade secret at a regional level. The 

project bas already begun to create the GIS database systm for the knowledge management and 

has also publisheâ 6 paralegai manusls that seek to build community capacity for the 

organization, creation and management strategies for the sustainable use of biological resources. 

The sixth manu1 specifically explores the issues around biodivasity and IPR outlining existing 

iP mechanisms for knowledge protection and specifically highlighting the Registry as the best 

method for I&L knowledge protection (Morales, 1999). 

The basic rationale for the Cartel rests on the economic prernise that biopmspecting has 

not been a lucrative industry for the supplias of raw material due to the high levels of its supply 

of the raw material resulthg in high cornpetition and lower pnces. Hence Vogel proposes that 

the rationale for monopoly rights over biotechnology due to the expense of reseatch, the ease of 

reproduction and lack of exclusioosry mechanisms, be extemded to oligopoly rights. In the case 

of biopmspecting, such rights would extend over biologicai diversity (Vogel, 1999). Vogel 

, Mer suggests that national IPR law be amended to require certificates of origin on ail products 

that utilize biological diversity, a scientific mechanism to detmnine the range of habitat for taxa 

registered and a clearing h o w  wchanism to identify range of taxa to identify commoa 

knowledge holdm. Furthemore he proposes the establishment of a fbnd to receive 15% royalty 

on net sales of biotechnology using registered biological diversity. This money would then k 

distributeâ to cartel members ranked accoding to Lmowledge. While this proposai may 

encourage biprospceting, Vogel proposes an incmtive for anhwbiopospb*ing that breaks the 

15% down for distribution to intemediaries, distiriguisbing between m e m k  country and 

m e m k  community. 

The next phase of this pmject wiîi prepare paraiegai co-ordinators to in i t ie  information 

wotkshops Qit raise awBIlclless in IBL communities to the issues regadhg biopmspec<ing, 



intellectual property cights and the use of the Registry for the protection of those ri@. 

Subsequenily through interviews with individual uifonnants, Ecociencia will catalogue I&L 

knowledge related to medichal, non-medicinal and shareà categories: which will then be 

transfemd into detabases either managed by each community or lacateù Ui universities or 

NûûsJ nie database, (cumntly being createà) will restrict acceas to I&LK through the 

defuiiton of different levels of participation. These levels are reftective of an edmiaiseative and 

centralized vision of the database6 that wiil mure that the I&LK registered in the systern is kept 

confidential (Saens, 1999). Indigenous and local communities under Ecuadorian law could then 

make a c l a h  for the protection of their luiowkdge and know-how as a trade secnt. 

5-4.1 The Trade Secmî 

' Two fonns for the collection of cthnobotanical idionnation (med and non-mai plants) have betn cmted 
by Ecociencia as a rcsult of 20 ytars of ethnobotanid wodc with indigenous commuaitas in the Oriente 
The fomis will be completed through interviews with single info~mtl~lts h m  various communitit~~ The 
non-meâïcinal form provides information on ihe name of the coilcctor, informant (name, age, gcndcr, 
profession, ethnicity, m e  of community, province, canton and patoquia) the fonn aiso provides 
information on thc exact site of coliection (GPS, rnaps, longitude, latitude), spccies, information rcgatding 
the infamant, zone cuitivatcd or non-cultivated, type, management, use (artcsinal, cosmctic, mythic, 
omamental, cdible, consûuction, agricultural, hunting or for the house and whether it is u d  on a human or 
a n i d  anà I d  namc of use and the part used. Information is also included on the m o n  and 
geographic uses, information on tbe flower and or h i t  and pcfioâ of fioratiodEnitation, active principk 
and othcr literaturc it is sittd in and bibliographie r c f ~ ~ ~ r n ,  Exccpt for the last two points and tbc GPS 
positionhg the information collectcd on this form rcphscnts the infomients pcrspcctivc. 

The mcdicinal form exploces much tbt samc infonnaîion but asks for more spccific information mch as 
tht I d  name for the ilhcss and the occidental narnc for the illncss, its action (d-infl~mmatnry, 
disinfcctant, sleeping dmg, relaxant, purgent, blood clottcr, aati-malarial, t~anquiiizer~ dewonnet, cold 
nmedy, energiza, tonic, aphrodisiac, anticontroceptive or clamer), ihe part used (al1 of p h t ,  mot, stalk, 
mink, leaves, flowcrs, fiuit, hem or kad, mik, min, gum, batk, tuber, sccd or b m e )  fonn of usc 
(cniQ: ingcst: juicc of plant, portion, dmps, or bath, plaster or poultie, washing, rubbi i  or cookcd: 
ingest: idhion, portion, puree, or vaporization, bath, plaster, mbbcd or fainacnto). F i l y  information is 
addtd on tbe prcpamiion (acpIamtion, pcuoiogia, ~~uaaindicatiolls) and the agc lcvel aad place of  uses 
dong with the thcnnic quaiity of the medicine (hot or cold). 
That appcars to k a discrcpcy bawsm Dr. Vogcl's pmponl wùich indicatm community wntml o v a  

databescs and prccptioons of tbc currcnt mmagbg orgnnizatioon, (Vogcl, 1997) Ecocicncia *ch indiates 
a more centralized mauqcmcnt systan tha! may cvcn k coordinatcd by a govcmwnt body (Intavicw 
with EcociCLlCiLL 21 Septnnbcr 1999). 

Levc11 rcfm to tbe physhl &aion of tk cornputer italf(wkre tbc cornputer h kcpt and wbo bar 
access to it), -12 will limit cnty to tk computcr @essword), Levcl3 will the proeiam 
(program password), Laie14 will zcstn*ct tht databiw urchiw with a psssword and 6nai.i~ Lcvel5 will 
lCSfiict~accessat~Icvtl(Itrc~rddcbangepcriodically,~uscRwiilhavtartainscass 
abilitics dcpending on thcir involvanent with the pmpn). 



Although the trade secret represents what Vaver refem to as a kind of "...twilight zone...a 

m i s b h  of contract, equity, and property law" (19975). it is generally employed for the 

confidentiality of commercially relatai knowledge held between a few individuals (eg. the ~ c i p e  

for Coca Cola). Subseqwnt agreements h e e n  the 'knowleâge holders' and interested parties 

would be negotiated in order to respect confidentiality. Although independent discovery by 

outsiders, whether it be accidental, through acnial disclosure or reverse engineering, would be 

@ d y  legal, taking the information without the consent of the knowledge holders would dlow 

for legal action to be taken. The individual or company mi@ then be obliged to ahare in the 

profits. C l d y  the puipose of the Registry in the case of the Cartel proposal in Ecuador is to 

establish knowledge that is shared by I&L communities at a regionai level that is not yet public, 

in order to negotiate the knowledge as a trade seact in a Material or idormation Transfa 

Agreement between the knowledge holders and the intecested party. 

5.5 Emerging DIslimctlo~~: Defensîve PuMkati011 and Trodc Secret 

Although most of these projects may seek some for of sui generis IP protection andlor 

non-IP protection for indigenou and local knowledge, it is clcar thst the use of existing iP 

protection mechanisms have dm arisen. At one end of the IP spcctrum, the Knowledge Cartel in 

Ecuador se& to use the Registry for traâe secm protection, while at the othcr end, the Registry. 

as in the case of the Community Biodivasity Registry, cejects IP protection llwugh the use of 

defaisive publication. The Registry of Invention in hdia explores possibilities dong the entire 

continuum h m  anaining PBRs and other Il? mechanisms to non-IP protection mechaisms, 

It would k useful to cl* at tbis point that in the case of the Regisûy in India, and by 

extension one might que,  any publication of knowledge, the P R  mechanhm (as a legai d t y )  

is rejectcd through defcnsive publication. This refm to the establishment of @or art thmugù the 



publication of howledge in order to defat subsequait patent applications for the same or 

similar knowkdge. However, both the CBR and Registq of Invention pmjects seek supporthg 

legislative measures for the positive assertion of collective PR The use of the trade secret, 

however, as in the Ecuaâorian case, would employ the intellectual property right for 

confiidentiality of l~nowledge.~ Interestingly, in one sense, defensive publication, although not 

formally acceptecl as an PR, acts as more of an P R  than the trade secret. In the nRt place, the 

trade secret does not require disclosun of knowledge. Hnice the commercially nlated 

knowledge never entm the public domain. Whereas with defensive publication, the intent is to 

public* the knowledge. However those engaging with the latter still sedc some kind of 

monopoly or in the case of gmup registration, oligopoly rights to that knowkdge. 

Evidently the incceasing trend towards the documentation of 1&LK has been the nsult of 

concems over the protection of that knowledge. Protection in the case of the Registry clearly 

refas to mything h m  the protection of the continued loss of biological diversity and associateû 

knowledge, to protection of I U  tbrough the assertion of coatrol of IQL peoples ova  that 

knowledge. in the crws d e s c r i i  above, it is the thmugh the use of existing P R  mediaaisms 

such as the d e  secret and counter-IP mechanisms sudi as defmsive publication, that I&LK may 

k protccted. 'Ibe use of différent mechanisms highlights the emergence of sûong distinctions 

between various Rcgistry initiatives. On the one hanci we have the development of what could k 

c o n s i d d  as decentdîzeâ and pubic ditabses, while on the other, we see the trends towarâs 

caiûaiiteâ and private dataôase Rqistries. 



Initiatives such as the Regisby of Invention and the CBRs in hdia c l d y  scek to publish 

their knowleàge in decentralizcd and public databases. Central to this objective, is that these 

endeavours wish to promote the availability of idormation flows to and h m  I&L communities. 

As is stated in the Srusstigyan Manual, "Even taday such information about 7500 flowaing 

plants collected h m  people al1 over hdia already exists in published literanire and reports for 

ümited circulation. However, it is available mostly in global information systems on cornputa 

networks such as the Intemet. Modem phannaceutical enterprises and seed companies also have 

their own ongoing programs for acquiring such iafotmation. On the other hand, this uifomiation 

is not available to the villagers at the level of collection of the raw cesource directly h m  nature" 

(1994:2). Likewise the SRISTI, Gujurat Grassmts Innovations Augmentation Network (0, 

continues to "...fiinction as a knowleclge hub co~ecting gtassroots innovators to fiaancial 

resomes and entrepreneurid spirits that would facilitate the commerciaiizstion of thc 

innovations" (GIAN. 1998-99:4), thmugh the publication of innovations as dmxi'bed above, and 

h u g h  networking workshops such as the "Wodcshop for Laterai Ltemiag arnong innovaton 

artisans and famiers" held in India in May-June 1997, and a "Panel Discussion on Augmenthg 

Orarsroots h e u  innovations: building bridges betwcai human resources in fornial and informal 

sectors" also held in Indie in July 1997. As is sutes in one of the GlAN publicetions, such 

workshops "...help in generating respect for e u h  otha's crcativity, gcncrate fecd back and some 

t h e s  tngger Unagination for generating new solutions" (1999:l). These kinds of initiatives, 

whik also trying to seek protection through counter-IP or sui generis IP mechanisms, are 

extremely diffacnt h m  the Registry sctivitics of the Knowledge Cartel. 

Endeavom sueh as the Knowledge Cartel in Ecuaâor clcarly scdt to inhibit knowledge 

and information flows. The centraiized and private dsubsses are explicitly dcsigneù for a 

hkamhical and limitai Implicit to the notion of a mde secret, is thut knowledge 



hoiders (which in some cases could be the majority of the indigenous communities and possibly 

mestizo peoples in the Amazon basin, or outside the basin, with regards to widely held 

knowledge), would not disclose the information dru an agteed upon decision for disclosurc 

was made. ûnce discloseâ, the outside party would also corne under the obligation of 

nondisclosure. While such a process appears to undedine the Ce element as an important factor, 

the Cartel, although perhaps not as explicitly as the indian initiatives. sbares some of the non-IP 

objectives with that of the CBRs and Registry of Invention. 

5.6 Non-IntellectUril Prope@v Bigkt Elements 

5.61 In  Swport of Slow Sciences 

As Gadgil argues, with regards to the PBRs in India, that folk ecological knowledge and 

wisdom are rapidly king eroded due to 1) the increasing access of I&L peoples to modem 

mediches for example, which cesults in less dependence on local medicimi plants and animals 

and 2) the increasing loss of control of I&L peoples over theu resource ùase due to take-ovem 

driven by staie and corporate intemts (1998). This erosion has also led to the destruction of 

various resources such as the sacred groves in India Gadgil points to the cegistry as a mechanism 

for supporting what he refao to as 'slow scien~e'~ through the creation of forma1 Uistions for 

theu mahtemce and by creating new contexts for theù continued pmtice. It is in fact the 'fast 

sciences', rationalized by its cdified prescriptions, niles and regulations that Gadgil argues hm 

led to the depletion of resocuces and subsequcnt declines in related knowledge. Societies that 

have developed the 'slow sciences' in f ~ c t  may hold the key to such environmental conccnis. As 

Gad@ States: "...cornplex ecological systems highly variable in theù behaviour in spw and time 

c m  be most w k l y  managed on the b i s  of aâaptive prrtices which coatinually adjust the forms 

' Odpü argues tho whrt is commonly n f d  to as traâitiod or foik hiowledgc is more c o d y  
though of within tbe mgory of slow which krter captures the dowly changhg mûm ofpraccicai 
ecologicd kmwIedgc. It is th codification of fiut (such as aîiopathic mcdich in both Eastun and 
Westcni socictis) thst fàditatcs tk speed at which it cvolws, howevu, as Gdgil points out, t& s p d  of 
knowledgc codification docs not necesserily h p l y  wisdom. 



of human interventions on the basis of ongoing observations of thei. ecological consequences at 

the local scale" (1 998). Perhaps uonicaiîy, Gadgil points to the codification of slow sciences in 

the Registry as a way in which it can develop a strong i n f o d o n  base that is not fûzzily 

defmeâ, poorly orgsnized and fiagmented. Gadgil argues, as the Chapter's intniductory quote 

implies, that such codification is in fact not a smnder to 'fast' sciences, but a means to give 

'slow' science its rightfbl acknowledgement. 

Gadgil is not alone with his assertions that by raising the status of IdéLK, various 

environmental concems will k met. Vandana Shiva who is also actively involveâ in the Registry 

process had formaly raised concems with what she nfers to as partisan science? Shiva calls for 

a shB h m  a science that is guideâ by vested interests to a public interest science that provides 

an ecological altemative to the reductionist science and technology of partisan science. Ecology, 

Shiva argues will provide an epistemological heworlc  for a matcrialist alternative. U n l k  

Gaâgil however, Shiva does not refhin h m  pnwiding a history of violence in India due to the 

imposition of cesource intensive industrial activity that has arisen h m  this partisan science. 

Major development projects lke large dams, forest exploitation, mining and enagy-intensive 

agriculture have led to the emergence of ecology movements in india and elsewhere. Shiva 

proposes a theoiy of politicai development based on the knowleâge of the 'survival economies' 

that through theu sociai mobilization, are making visible msny of the invisible externdities. 

These movements are in effcct pressuring for the economic intemalization of these extemalities 

iato the economic evaluation of what she r e f a  to as an elite-oriented development process 

(Shiva, 1997). 

5.62 IntemrJIging Bidqkol  AWernrilltiés 

P~scicaaWduEtionistShivi.rguc~hthtithd~~t~~manon-ia~iadWolatad 
co1lection of Udividual FCSOUCCCS and assumes tbat naturai rcsourccs B C Q ~ ~ K C  ecommic d u c  d y  whn 
commdaîîy exploitai. 



This notion of an elite orientation, also held by otha regisûy advocaîes, is resulting in the 

unequai distribution of benefits arising h m  ment development activities in the field of 

biotechnology. Sarlcia Bhatia and Ashish Kothaci involveci b the Community Register initiative 

of the Foundation for the Revitalization of Local Health Traditions (FRLHT) state that 

"...significant elements of these (traditional) knowledge system have, over the y m ,  ken 

appropriated by commercial interests, with little h e f î t s  flowing back to local communities" 

@utfield, 19969). They argue that the Cornmunity Register fbnctioas not only to revitalize and 

protect traditionel know ledge (TK) but will allow for the sharing of that knowledge for mutual 

benefits while protecting communities h m  cornmial  usas such as biopmspectors. Fmm a 

neo-classical economic perspective, Dr. Vogel, in support of the Knowledge Cartel in Ecuador, 

argues that the Registry is essential for intemdizing the value of biological extcmalities for 

biopmspecting. 'ibis internalization at a regional level (unlike the InbioMerck agreancnt in 

Costa Rica) will support comervation measures and allow I&L cornmunities to mitigate access to 

knowledge o v a  biological divasity as trade secrets in material transfa agreements. Likewise 

Utkarsh ststes with regards to the PBRs in India: "Few examples would illutrate cumnt skovcd 

distribution of information and benefits. The ongoing eîhnobiologicai studies bririg handsome 

rewaids only to the mearcher by unilaterally exposing the knowledge and murces of the 

villagers for widcr commercial exploitationw (UikeRh, 1999: 1). The Regiaûy whether it 

fÙnctiom to testrict commercialization (as in the case of a single national registry Idce the 

Knowledge Cartel in Ecuador) or pmmote it (as in the case of the decentraiinxi public dstaôases 

and networks of the PBR and Registry of Invention Initiatives of India), UltimatEly seeks to assert 

1&L commulljty conûol over thcir knowleâge and biologid mutces. 



Indeed what sets these Regïstration activities apart h m  other conservation and 

community management projects, is that the Re@try is also king done as an assertion of or 

inhibithg mechaniSm for IPRs. Such rights would allow I&L communities to decide if they 

wish to enter into subsequent contract agreements. As Dr. KP. Achar, the Principle investigator 

of a PBR Pmject in hdia, states in his project report that: "People's Biodiversity Registers (PBR) 

are records of folk knowledge and gradces of conservation and uses - sustainable or otherwise - 
of local living resources. These are envisaged as an instrument of recordhg public domain 

knowledge for the purpose of bcmfit sharing as enviaioned in the CBD" (Achar, 1997). In the 

case of the Cartel they are also thought to provide the IstL communities with the right to 

nondisclosure. Hence it is clear h m  this various initiatives, that although widely diffemt in 

the means by which the undertake their advities, (decentralized vs. centraiized and public vs. 

private), these processes dl seek to assert IdèL community rights over I&L knowledge ihmugh 

either non-inteilcctual pmperty right and intelkcnial propeay right mecbanisms. A pmcess that 

seems to be gaining a fair amount of popularity. 

S.8 The Gmwi118 .Popwlur@ of the Rcglstry 

A report published in June 1997 by Dr. W. Achar at S n  Bhuvancndra College outlina 

and reflects upai the arpcrience of a PeopWs Biodiversity Register (PBR) conducted at Mda 

Village, Panchayat in Kamataka State in India, and refers to roughly 10 othm like activities 

taking place in at least 7 diffcrcat states in India The AMRUTH publication put out by the 

FRL)FT, r e f d  to a b c ,  points to the initiation of 24 R e m e s  in 10 dflcrent states in 1995. 

A second workshop in follow up to the Scuustigyan Worksop held in 1994 whicb led to 10 more 

initiatives nui by the Westem Obus Biodiversity Network and the more recent initiation of 50 

more Registries, in 7 diffamt states ôy the Centre fa Ecologid Sciences and s u p p o d  by the 

World-wide Fund for Nature-India Such activitics, the teport states arc ongoiag (1996:3). 



Clearly the Registry has becorne increasingly prevalent within the Indian context. Likewise, the 

existing literature on the Koowledge Cartel in Ecuador points to the initiation of the data 

collection in 1997, in Ecuador, with the aim of progressing at a regional level throughout South 

America. It also appears that at least in the Indian context, the Register may have even gained 

greater authority. The above report by Achar refers to the elevation of the Register to the Grama 

Pmchayat Office (Regionai Office), where it is available for public use and refetence. Although, 

none of these developments in and of thmiselves provide an assessrnent of the Registry in its 

non4.P capacity, they clearly indicate the emergence of some form of an ecological movement or 

movements at least within the Indian context. People are clearly documenthg their knowledge as 

a protection mechanism. However, it cemains unclear, as mentioned above, as to how such 

protection will be achieved, particularly with regards to the edorctment of existhg iP 

mechanisms and the implemmtation of sui generis IP pmtection- 

Given that existing legislation in most counuies docs w t  provide protection for sui 

generis Pb, the question arises as to how, it at dl, the Registry will be able to provide I&LK 

protection nom interested biird parties. Those involvcd in Registry activities, such as the 

PBWCBR in India cleprly acknowldge that the Registry may actually h c t i o n  to jeopardize the 

vcry knowlcdgc it seeks to protect. For example G. Utkanh statcs b a t  "Critiques of 

documentation fccl that documentation would only boost biopiracy and over-exploitation of 

resoums Iüre medicina1 plants, given the idormation on specific applications of locality 

containeci in the Registcrs. This feai cannot be mleà out unltss national legislation are enacted to 

protect pcoples rights over this information and pmviâe a mechsnism for stiluing benefits 6 t h  

them" (1999:8). Likewise the Sruustigyan Manual outlinei 'apprcben~ions' with rrgerds to the 

P..availability of easily accessible databucs (which) might promote ovw-harvest and subsequcat 

depletion of these resourcesn (19942). <kha eoacans raiscâ by Gnham Dutfield for exunpk, 



point to various tecbnical f w  such as the importance of creating incentives to register 

knowledge and concerns for local level juridiction to aiable the carrying out of activities relatd 

to the Registry and accountabiiity to even the poocest of people and or groups. F M l y ,  hnneld 

argues that with regards to the PBRKBR initiatives in India, the administration of numaous 

claims for defensive publication would not only mire the alreaây congested legal system, but 

would be questionable in t m s  of the establishment of prior art. Given the Uicreasing prevalence 

of Registry activities, such concerns clearly indicate the need to take a closer look at what exactly 

i!3 occurring* 



Ckrrprer 6 
The Ecyodoriau Cuse Stuc 

In an attexnpt to contextuaille the Registry, 1 undertook a 6 week nseardi trip to 

Ecuador, that sought to M e r  explore the Registry as a mechanism for the proteaion of the 

'intellecnial pmperty nghts" of indigrnous and local comrnmities. Although the reseamh 

problem in and of itself could largely be reflected upon without physically joumeying anywhere, 

it was felt that given the lack of cesearch done in this am,  more could be leamed about Registries 

h m  communities actually engageci in the proces. Why were they reg is te~g their knowledge? 

How were rhey doing it? Who was involved in the registration process and how would the 

Registry fiction to 'pmtect' their knowledge? 

61 me Case 01tAic Y u ~ a  Yaai Sachu Ptojcd 

For this te~earch 1 sought to conduct a case study on The Roject for the Recuperation 

and Development of Indigenous Knowledge for the Conseivation of Ecosystems and 

Biodiversity in the Amazon Forest of Yana Yacu Sacha. The pmject, hinded by the UNDP and 

supported by the Indigenous Knowledge Programme at the International Development R * ~ a r c h  

Centre (IDRC) is coordinated by the Quichua Biotechnology ïnstitute 'Sacba Supai' (IQBSS) 

and involves the community of Yaiu, Yacu in the Ecuadorian Rovince of Pastaza- The pmject 

saLs to "...contribute to the recupedon and developwnt of knowlcdge and technologies of 

indigrnus and ancesttai wisdom, strengthening the cultural values and collective nghts of the 

indigenou soeiety of the amazonn (Roject Summary). The focus in the Yana Yacu community 

is on che recuperaîion and developmeat of fomt, food end medicinal cmps through a proccss of 

documentation and collection leaâing to an Ethnobotanid Garden. This @en, it U pmposed 

by tbc pmject, will coimibute to straigthening the collective [PR of the community. As is stateâ 



in the pmject summary: "...the strate& role of the Ethnobotanical garden since its 

implementation will allow for the organized control and managanent of indigenow howledge 

on biodivasity and amazonian ecosystem in order to sûtmgthen collective intellectuel pmperty 

rights of inâigenous peoples".' Although the pmject summary outlines a methodology for the 

implementation of the garden it does not propose how the IPR of the cornmunity would then be 

pmtwed. This case study directiy sought to address the question of how the Registration of 

knowledge will strengthen the IPR of indigenous peoples. 

Although the IQBSS Pmject Report indicated their involvement in Regisûy activities, it 

was found that while they were interestcd in pmtecting their 'IPRs', they were not in actuai facl 

documenthg knowledge as a mechankm by which thy could achieve this end. As a result of 

thcse initial findings, a more conceptuai discussion was pursued on the protection of indigenous 

knowledge. Interviews were conducted with members of the IQBSS and 0 t h  environmental, 

legal and indigenous organizations in Ecuador, in an attempt to chart out the current perspectives 

and stmtegies for the 'protection' of indigainu and local howledge and to situate the Registry 

within this d g .  

Aldiough an exploratory excursion into the Ecuaâorian context attempted to capture an 

ovmriew of thcse various organizational and community paspectives on the protection of I U K  

and the w of documentation as a panicular protection mcchanism, it became clear that at 1- in 

the Ecdorian case, a m w  focus on the IPR aspects of knowledge protection, lhited my 

initial undemtanding of the broader contat. ûrganizations and I â L  communities contactecl in 

Ecudor qxateâiy demonstrated thu IPR, although important, is oaly one aspect ofa continuum 

of 'nghts' issua. It became clear tht the [PR letu which was king uscd to undetstand the 



concept of Regiseies was in fact incapable of capturing the myriaâ of Registnition activities that 

are occmhg outside of the IP construct. Finally, the term 'IPR' in and of itselfwas problematic, 

as it o h  invoked, quite different meanings. 

62 Deveîophg O Methodology 

Although îhe existing literature on Registry activities highlighted the prevalence of 

projects in india, several reports such as the IQBSS project report and articles on the Knowledge 

Cartel in Ecuador indicated that Rcgisûy activities were not lirnited to the Asian quarter of the 

world. Furthemore as this rescirch was supported by the International Development Research 

Centre (IDRC), as a component of a one year Student Intemship, while it was not maudatory to 

rest8~:h IDRC fiindeci projects, funding and time limitations pmented definite barrias to 

conducting research in India. A fuial feetor, promoting Latin America as a region of study, was 

my ability to hct ion in the local language, and a working knowledge of the are4 b v h g  alrrady 

spent 7 months Ui Ecuador several yeam aulier. The indications that Registry activitiies were 

king undertaken by the IQBSS ' Yana Yacu Pmject', w m  later confmed t bugh  

correspondence with the dvectot of the IQBSS. 'Ihmugh consultation with the otha m e m h  of 

the IQBSS team, the director approved my request to conduct rrscsrch with the Yana Yacu 

community that would contribute to an IDRC report and a M w d s  thesis. 

2 . 1  The Mcbkoddogy 

In order to explore why and how the Yana Yacu Community was documenthg theu knowledge 

and how this pmcess would protect that howleâge or knowledge systims, 1 thought the usc of 

genda sensitive Participatory Rapid AppisPYPliticipatory Lcrmiiig and Acrion (PRA/PLA) 

techniques would k appropriate. Howevcr mruiy questions amse, as to how 1 would effdvely 

apply PRA/PLA techniques to this prticular rescarch pmject. 



in order to prepsrr for this reseacch 1 kgan tsking private Spanish lessons twice a week 

for the 4 months prior to my departure. While 1 already had a basic command of the language, 1 

felt it was necessary to immerse myself in Spanish with particulsr regards to the msearch task at 

hand. Hence my classes delved into various research senarios that greatly improved my 

capacity as a second language researcher. 1 also developed a cover b e r  to participants end a 

consent fom that sought to reflect some of the ethical considentions as outlined by various 

Indigenous communities such as the Inuit Reseaech Guidelines developed by the huit Tapirisat of 

Canada, and the ûene Cultural Institute Guidehues (Copies of these foms have been fepmduced 

in English only, as AMex A and B nspcctively. Spanish versions are available). 

I also had the opportuIUty to participate in The 5th Participatory Workshop on 

Participatory Development entitled: Participatory Devslopment Conceps, Tmls a d  Application 

in PLA & PR4 Methodr that was held h m  July 19-24, 1999 in Ottawa, Canada. This, dong 

with M e r  research in the am, allowed me to develop the methodology for my research. Some 

of the questions that I explod in the workshop focused on how I could involve the IQBSS 

rescarch team in the process. If, as indicated in their Pmject Report, they were interesteci in 

protecting the IPR of the comrnunity, how would the pmject hclp to meet these ends? Wac there 

othcr ways in which they sought to achieve this objective, and did they have ideas and or 

parametets for how 1 would conduct my rcsearch? Similady, 1 explorrd somc of the PLA 

techniques for w o h g  with community mernôers in ordcr to understand an abstract topic such as 

the 'protection' of knowledge. 

42.2 PartJc@atory Leaming a d  AddPa&@tqv R g l M H  A p p w  

Although PRA as first coineâ by Robert Chambers in the 1980's cefm to "...a famiiy of 

approaches and methods to enable local people to share, d a n c e  rad d y s e  theu knowkdge of 

üfc and conditions, to plan and to act" (Chambers, R, 1987), wus clcarly thn I to 



achieve in a 6 week perioâ, the range of PLA3 tools I wss exposecl to in this workshop brought 

me to a conclusion that although PLAlPRA refm to a much latger conceptual appmach, many of 

the tools could be used to enhance my understanding of the documentation activities going on in 

the Yana Yacu Community. For example, Transect Welks, Community Mapping, Historical 

Thneliaes, Venn Diagrams, Seasonal Calendam, Ranking Ma* Semi-Stnictured Interviews, 

Flow Charts and Testimonials were many of the tools 1 exploreci and sought to w. 1 also wanted 

to take into consideration, the gendend dimensions of issues related to access and control over 

cesources. Finally, 1 felt it to be important for the research approach, to be strongly guided by the 

priorities of the IQBSS and the Yana Yacu Community through a somewhat more iterstive 

process of consultation. Theù expectations and guidelines would in fa* be an extension of rny 

own research as an information 'prospector'. 

Semi-structured intnviews with the IQBSS staffand community manbers of various 

ages and genda gmups would be undertaken to explore the particular project in question. 

Interviews would explore mcmbefs expectations and obligations of myself, descriptions of the 

project, including how and why the project was initiateci and how and why the actîvities would 

addtess and protect the [PRs of the Yana Yacu Community. A Transect W& thmugh the 

cornmunity with community membem would involve observation and discussion. The Wak 

would also provide an ovewiew of major ecologicai production and social stratified zones of the 

commmityty. As the Yana Yacu Community gardecm w m  a prllnry part of the pmject, various 

sctivities in the garden(s), such as Semi-Stnicturcd Interview, Daily Schedules, Susonal 

Calendm would also allow me to explore who was hvolved in the selection of spccies for the 

gardais, how they werc stlected and why. Likewise Historical Tirnelines w a t  thought to k of 

use fot explorhg important eveats in the community and changes in activities and division of 

PLA or Participatory Leamhg a d  Action is considard to k tbr ma genaation of PR& to 
involve pople in a process of exploration analysis and 



labour. Although many of the PWVPRA activities listed above, would also help to explore 

various inter and inûa-community territorial assertions, the ethnobotanical documentation would 

be explored in greata depth as a particular protection mechanism. How, or did they proteci 

knowledge in the past frwi outsiders or fkom others within the community, how were they 

protecting knowledge today and why? Historical Thlines, Seasonal Calendm and Daily 

Scheduks. dong with Matrix Ranking would be used to explore the panmeters for the defisions 

in the past and the present as to what and how knowledge andor knowledge systems would be 

pmtected. (Sampk questionnaires and relateà PLAPRA techniques, are reproduced in Engiish 

only, in Appendk C and D for staff and commun@ interviews respectively. They are also 

available in Spanish.) 

6i3 Resemh tirnitdons 

Peihaps, mi unlike many researctr endeavom, my research faced many coiistraints. 

Besides factors such as a tight budget, a limiteâ the for field wodc due to other obligations at 

IDRC, and language c o ~ t s  (not only would 1 k functioning in a second language, but meny 

of the people 1 would intcmiew would also be functioning in a second language, or rnay not even 

speak Spanish at dl), several more substantive issues mse. Indeed some of these issues were 

raisecl by the Carleton University Ethics Cornmittee, and my cescarch pmpooal was approved, 

pending clarification of some of these issues. Rimariiy these concans addressai the complexity 

of the informed consent letter, the ability to use PLA techniques in such a short pcriod of tirne, 

the necessity of involving hdigenous people in rny mearcb, and 5a l ly  conçems for my 

rniliation with IDRC. I have included a copy of my letter in rrsponse to the Committee that 

helped to dari@ sow of the issues raiseci (Appendix E). While these concaiu iûentified 

i n m g  and important Limitations, 1 fclt h t  thcy were in some cases neither uisurmountable 



nor detrimental to my research. Perhaps most importantly was that 1 would address these various 

limitations, and otha unforeseen ones, in the snalysis of my data. 

ûther concems that 1 felt could also function to limit my work, was the 'research & 

development' fatigue that 1 had wticed many I&L peoples haâ with Northern students and 

researchers. This concem had presented itself to me on a previous school year student exchange 1 

had participated in. in Ecuador several years before. Many indigenous organizations seemed 

reluctant to take on 'yet another Northem student' who needed to fullil academic or otha 

requirements, with little, if any cetum for the I&L peoples involved. This sentiment also seemed 

to ôe reitcrated in various articles addressing research with I&L communities and issues 

surrounding 1PR (Gupta, 1999, Kothari, 1997). This limitation 1 felt had an extra implication, in 

that it akady hctioned to bias my perspectives ofI&L peoples that may not have such 

concems in the fmt place. It dso caused me to experience trepidation and fcar of over stepping 

boundsnes, and fslling short of community and organizational expantione. Not rnrrlatcd to 

this factor were other possible limitations such as my gaider, age, academic afnliation and my 

'outsider' status (as non-indigrnous and non-Ecuadorian), that could hct ion  to inhibit my 

mesrch. Whik many of these limitations couid dso pnsent tbmselves as strengh, the greatest 

concern that 1 had, WIS with regad to the very nature of my rrscairh. 1 certainly did not want to 

jcopardize the v a y  intellchial propaty rights that these I&L pempla sought to protect in the fust 

place. The h n y ,  that 1 too was a 'prospector' of sorts, was ccriainly aot lost upon me. 

6.4 RaclrchFiidinp 

As a resuh of various technical and substantive issues 1 did not go through with my proposcd 

m h  with the IQBSS, Yana Yacu Pmject community. 'kougb intaviews with severai stdf 

memkn of the IQBSS 1 rwlized maS although the Yana Yru  community had collectcd and 

documcllted s c v d  plants, chy had wt done ro with the spccific goil ofptecting th& 



Uitellectual property rights. Aithough this documentation, dong with other activities, was a part 

of a larger non-iP strategy, of which IP protection was thought to k an important part, it beeame 

apparent that the project was not specifically a Regisûy endeavour. In particular, it seemed that 

while 1 was there to leam h m  the organization and community as to how they irnagined this 

project would protect dieu IPRs, they thought 1 was thae to tell them how this would be done. 

This prelllniaary fmding, although disappointing, raised severai interesthg questions which will 

be explored in the analysis section of this chapter. Finally, while these initial fmdings rnay have 

been h e r  clarüied by visiting the community itself, 1 was to fmd out that such a trip would cost 

me USD 900 nnim. Although the IQBSS staff expressed their desire for me to visit the 

community, this additionai cost was b o n d  rny budget As a result, of both of these f~ndings, 1 

embarked on a largely conceptual exploration surrounding a discussion on the protection of 

indigenous and local knowledge. Through interviews with various environmentai, legal and 

Uidigenous o r g a n h t i o ~ ~ ~  and peopks, 1 attempteâ to chart out various cumnt perspectives and 

strategies for the protection of U L K  in order to bettcr understand and siniate the concept of the 

Regisûy . 

Although the emerging map this rrseiirch gives rise to, Iargely reflects my own 

interpretation of infiormation, 1 have attempted as best as possible to create the space for 

o r g ~ t i o n a l  paspectives md categories to be voiced. My research fmdings wili be pmented 

as emcrging and sometlmes overlapping categories that reflect the perspectives of aivimnmentai 

and indigenous organizations interviewed. Although the questions explored in each interview 

diffaed widely, accordhg to the background of the intcnciewee and their p M i c u l u  

organizational context, my Eiadings will k prcsentcd munà geanil thema that cvolved 

throughout the interviews. Haice these evolving discussions wiil k explorcd thmugh the thanes 

of organhtional mes with re&uQ to IPRs, PeRpeCtivcs of the Rsgktry as one such 



mechaaism and fmm the perspective of various legai and policy developments within the 

Ecuadorian context. A complete table of orgsnizstioas contacted can k found Ui Amex F. 

A central focus of my research on Registries revolved amund the Knowledge Cartel. 

Interviews were conducted with various people hvolved in the administration of the project at 

Ecociencia, an environmental NGO, based in Quito, and its legal couterpart SUBIR-CARE. 

Although the existing literature on the project indicated that the Cartel was at a more advanced 

stage, interviews revealed that it is in fact still in its more prelirninary stages. Interviews explored 

the objectives of the project in more detail the development of the GIS database, which is in its 

fuial stages of completion, and issues regarding the initiation and undertaking of the project et the 

cornmunity level. The description of the Cartel in Chaptec 5, largely reflects a synthesis of 

information obtained fkom fiterature and these interviews, and does not n d  to be reiterated here, 

howeva a closer examination revealeâ elements of a much larger context swouliding the Cartel. 

Ecociencia, while pdominantly involveci in conservation projects thtoughout Ecuador, 

has histoncdly shared knowleâge of biological divmity through publications and submissions of 

samples and docummieâ knowledge to the Naîional Herôacium. As a result of the increases in 

biopmspecting activities, Ecociencia has initiatecl a moratorium on the full and cornplete mlease 

of idormation. Hence while publications and contributions to other research institutes continues, 

Ecociencia claims that these will continue to be only a partiai relcase, until suitable Iegislation is 

passed that protects this knowleâge. It was uaclear howevcr, if this 'protection' was a nflection 

of the interests of the nation state, or of indigrnous and local biowldge holdas. This position is 

pahPps reflective of the Cartel proposal more generally, as it attempts to hait information flows 

until agreeabk cire-ccs and tems are met.' 

' A visit to tbc Natiod Hcrbanurn in EEvdor did not mal wb*ba contn'butions in ~11lllp1cs a d  adrcklsd 

i a f o d o n  had decrriised Specimcns availabk to the public for rt~catch, wue acmmpaaid by 
information limitcd to the specics and class, s c i d c  and colllIlcon nemc, location of sampIt, incluâing the 



It also became apparent that the Cartel is perceived by its administrators as part of a 

continuum of strategies for community capacity building for the orgmhation, creation and 

management of biologid resourccs. The 6 pdegal  bookiets published by SUBIR-CARE 

address not only issues smund ' ig  bioprospecting and loss of biological diversity, but the 

process by which communities can becme an 'organization' in order to seek legai rights to lanà, 

naairs1 resources and forested areas, and outlinhg theu rights with regards to oil, mining and 

tourism activities. Hence a larger rights contes emerged from these interviews, of which [PR is 

only a part. 

Althou@ 1 had k e n  informed that I&L communities had not as of yet becorne &mtIy 

involved in the Cartel, interviews and visits to two indigenous communities involved in an 

Ecociencia, conservation projecf entitled Proyecto Paramo.' ceveaied that while such objectiva 

are king explored within the civil society arena, community members and researchcrs are Iargely 

unawarc of issues relateci to intelleciual property rights. The Paramo Pmjcct perhaps not unlike 

the numemus conservation projccts in Ecuador, and throughout Latin Amaica works with 

Indigrnous cornmunitics to develop sustainable murce  use activities. Researchers and 

community memkrs interviewecl, fomally and through informal discussion groups had @en 

- 

GPS and a brief &scription of the samplt. The National Hahium of EcUBdOr s h m  its &ahse with the 
Missouri Botanid Gardeni Hdarium and lcccntly publishcd the mtire datribest in 1999. AppmWimatcIy 
600,000 coilcctions have bcca made in Ecudor to datt (Jorgcascn, etai., 1999). 

The Paramo Rojcct, supportai by The Mouniain lnstitutc, EcocilMCja ad tûe University of Amstadun, 
hBS b#n engagad in a pir~css of participatory 'scicatific' d end documcntiition wiîh VBnous I&L 
Paramo cornmunitics (the Paramo is an ccosystem tbat exisis in the Sicna above 3400 iactrcs and lies 
knwcca IO* North and Sou& of the equtor). In its second phise it will k qp@g in community 
mapping as put of aa ~vironmmtai and community manqpmt stnkgy. Although 1 did not bavc more 
tirwtoprn~uctbistopk,itwouldeppcarthat~~mmunitymapp~isanimportpntaadwi~sCtiVity 
of documcnîaîion tbat sccks non-PR protection for Ia;L cornmunitics tbrough tbc aJscrtion of tcmtoial 
dghts. Altbougb in 1& case of the Paramo Rujcct it seans to be mocc of a top down (although 
participatory in tbat cornmunitics idcntifL tbc poblans a d  actively @cip~C~ in tht project), 0 t h  
cornmunity rnappiqg endcavvom have bcen sou@ out and run by tbt community (wh as Richard Rcisl's 
wrk 6th tbc Shuar in the Amazon, and Suzannt Poat's wrlr in the Sicrra on t& Manterv Projcct). 



littie ifany thought to issues sunounding IPRs. Although suppoited by Ecociencia, project 

employees intmriewed, w m  unaware of the Kmnvledp Cartel Pmject, nor knew of the 

moratorium on full information nlease, initiated by Ecociencia. Although the community and 

tesearchers had largely not thought about issues sminding IPRs, thae was a strong affirmative 

response h m  the community (through a ptesentation of my research and a m l t i ng  discussion 

with approximately 15 Quichua community members living in the Paramo) and h m  two 

scientists w o m g  on the pioject, that they would like to know more about [PR, their options and 

the implications of PR protection of I&LK. Whaeas the community wanted to know how to 

protect their knowledge, the two researchers wanted to discuss the consequcnces of inhibithg 

Wonnation flows. 

Accion Ecologica, another environmental NGO in Ecuador, seeks collective and 

environmental rights for I U  through environmental impact monitoring, worLshopa and 

c m p i i a r  workhg in different areas such as paroleun, mangroves and biodivasity. One 

cumpdu entitied 'No patentes la Vido ' [No patenthg on lifc] opposes the privatization and the 

application of IPR on biodiversity and openiy denounas pmjec*i such as the Humaa Gcnome 

Pmject. Although AE has put focward a proposai for sui g e M s  biodivemity legislation it 

mercly outiines general notions such as the neeâ for collective rights. Although the Cattel was 

considemi by both AE interviewees as an interesthg aitemative, the contradiction between the 

counter-IP position of defaisive publication, and the IPR nature of the C m 1  wss not addressed. 

Likewise, AE ha not worked in the areas of elaborating what such 'collective' rights would look 

like. 

Although there are clearly numrous environmental organizations in Eçuadot, due to time 

constraiots and other factors such as the inibility to obtain imavim with same of tbt 



organizations, my nseatch refiects the perspectives of only a few enwonmental organhtioos. 

Howeva, it is also my impression h m  interviews and a literatwe review, that in fact not many 

organizations deal directly with issues surroundhg IPRs. As 1 was also aîtempting to chart out 

I&L persjxctives and endeavours, my research turned largely to these kinâs of organizations and 

communities 

6.4.2 lndigcnous Organizations 

Interviews with indigrnous organizations such as the IQBSS highlighted the interest of 

organizational members to have a ktter understanding of their PRs. Such rights, however, were 

perceived as a pari of a Iarger cights context. The Yana Yacu Project of the IQBSS for exemple, 

was engaged in the collection, documentation and use of resources as a means of conserving 

knowledge and/ot biological diversity, however they were elso undeitaking these aaivities in 

order to assert territorial ri- ova the land and tesources they w a t  inhabitkg. The thme 

m e m k  of the IQBSS intaviewed, discussed the histoy of territorial conflicts in the Amau,n 

basin. Although the Yana Yacu community (covering approximately 100 0 hcctarts of land 

on the Eastcm Ecudot-Pm W e r ) ,  was once inhabited by indigenow p p l e s ,  the nibber 

exploitation in that region pushed natives b m  that region M e r  west. According to the 

members Uitemiewed, the region was only npopdated in 1992. It was unclear ifthe 

rcpopulating was spe~ificaily an indigenous initiative or a government relocation stratew. 

Howcver interviewees claimed that while more western miches of the Pastaza province continue 

to gmpple with incursions through m l c u m ,  minerai, fotcsby and more m t l y  biopmspeciing 

activitics, the community of Yana Yacu is largely fixe of these ptessutts. As one intciviewce 

statcd in respoll~e to why people have movd to the Yana Yacu CornmMity: [To create a 

community dinetent h m  their own. Management of resoutces and a vision and enjoyment of 

moving away to n m  places. Thcy üLc to go fu h m  cveryone, d k in the jungk] ( Interview, 



23 Septemk 1999, Quito). While iPRs may k of interest and importance to organizational 

members, other frctors such as health and education, have been at the forehnt of community 

initiatives. As one intmiewee states:[ .. more or less 10 stable families ( h e  in the community) at 

any given time. People have come and gone for reasons such as health problems. Some come 

with the entire family, others with ody a few. There is also a school on the community now] 

(Interview. 23 Sqtember 1999, Quito). 

The COICA (Cwrdinadora de lm Organizacioaes Indigents de la Cuenca Amazoaica), 

which represents indigenous organizations in the Amazonien Corner and indigenous communities 

h m  Bolivia, Brasil, Columbia, Ecuador, Guyana Francesa, Guyana, Pem, Surinam and 

Venezuela and works on the promotion and developmcnt of unity amongst orgBNzations and 

communities, towards territorial ri@, self determination and human rights, although not 

opposeâ to the Registration of knowledge as a protection mechenism seeks more spccifically to 

defeat patent clsims such as the Ayahuasca patent which thcy consider to be acts of biopiracy, 

a b  seeks collective rights over indigenous knowledge. According to COICA, it wodd appear 

thpt ahbough the 'Registration' of IâLK for iP protection is cumntly not going on in Ecuador, 

mat it may still bc an interesting proposal for I&L comrnunity consideration. The Rcgistration 

king refemd to in this interview was related to the use of defnisive publication and not the 

formation of a knowledge autel. However the topic of I&LK protection, it wao felt, still needs 

more study and consideration. The intetviewee went on to explain that although a 'Sub Working 

Group on Traâitional Knowledge' existe& that it haî not entirely got off the gmund. In fesponse 

to the Knowledge Cartel proposal, the intaviewee Udicatcd tht vm*ous non-indigenous 

proposlis such as the Cartel war not n e c d l y  rcflective of indigenou ProCptio~ls and needod 

grrucr consideration. Finally, the COICA has Bj90 recently cogublisheâ a bodr entitled: 

Bldivesi/kd. &techos colectiw,~ y régimen sui genris dE prvpiedad inteîectwf (Biodivecsity, 



collective rights and sui generis @mes for intellectual property), that provides an ovewiew of 

the issues regarding the protection of I&LK, mechanisms in place for its protection such as 

international rights and LP regulations and proposes that I&L peoples corne up with theY own 

indigenous system of knowledge protection. 

Although a M e r  exploration of Amazonian indigenous activities through a local 

organization such as OPIP in Puyo, may have provided some iiseful insight regarding IPRs, 

various factors such as the volcanic activities in nearby Baiios which inhibited rny travelling to 

this region and various articles outlining Registration activities in the Nonbern province of 

Imbabura, led to fcirther research with several indigenous organizations in ûtavalo and La 

Espef811~8. 

An article by Brij Kothari entitied: 'Indigenous rights to the benefits of research: A case 

study of participatory ethnobotanical resarch in Imbabura, Ecuador' Pg. 141-1 57 in E&. M. 

Rios & H.B. Pdenon. Uso Y Manejo de Rewsos Vegetales, explores the notion that Kothari 

refcis to as the Rights to the Benefit of Rescarch (RBR) as an important and yet largely 

unexplorrd aspect of the rights discome rrlating to iPRs. Kothsri argues for a shift in the 

rrsearch mentality that is mereîy 'extractive' and not 'democratic'. Kothari points to the case 

study of a participatory ethnobtanical research activity in Imbabura Province that as a result of 

the ment rapid l o s  of indigenous or campesino knowledge alloweâ for the documentation of 

knowledge that Kothari argues went ôeyond mecely extractive consemation tactics (now 

occurring widely thmughout the region). Kothwi argues that the pmject encouraged campesinos 

(men and women) to participate in the investigating and documenthg oftheir meûicllial plants 

towards fulnlîing one of their basic and growing needs for a 'culhvally compatible h d t h  care 

alternative' (1997:147). The multing publication of a bilinguaî book (Quichua and Spaoish) was 



also more accessible to campesinos as it was sirnply laid out and had drawings, icons, scientifk 

and local naws. Kothari argues that both compensation and local empowennent were attained 

( b o n d  researchers benefits h m  ea-g academic d e g m  etc. he argues that profits h m  book 

sales, sharing of knowledge at intra and inter community level, the creation of gardens and the 

eventual use of this knowledge in schools) al1 contribute to RBR The Fundacibn Sabiduria 

Indigena, or indigenous knowledge foundation, a p s s  mots foundation dedicated to the 

conservation of indigenous peoples knowledge and culture, was to be the second phase of this 

initiative. 

Although I was to fmd that this initiative was no longer under way, interviews with 

various members of the Union de Organizaciones y Cornunidades de Anyachaya la Esperanza y 

Caranqui (UNCONIAE-C) and the Federacion Indigena Campesina Imbabura in La Esperanza 

and the Jambi Huasi Centro de Medicina Aitemativa and the Centm de Estudios Pluriculnirales 

(CEPCU) in Otavalo identifid that m e m b  of these organizatiom and communities fuid 

intellec<ual property rights to be an important part of a larger ri&& context. 

The Union de ûrganizaciones y Comunidades de Anyachaya la Esperaazs y Caranqui 

(UNCONIAE-C) and the Federacion Indigrna Campesina Imbabura in La Esperanza, both 

involved in the initial Fundacidn Sabiduria ïndlgena, mentioned by Kothari, voiced that although 

they weren't continuhg to Register their knowledge, it was simply due to a loss of hding* 

Whether it is ten=itonal rights, the rights to cleau water or intelkctuai pmpaty rîghts, 

reptesentatives of both organizations emphasized that for indigenous and l d  peoples it is the 

simple firt that while they bave no means of ensuring that their rights are met, it is more ofbn the 

case thst they do not know what their ri- arc in the fm place. 



Lkewise the Centm de Estudios Pluriculhirales or CEPCU, a private, non-profit 

indigenous organization in ûtavalo, hm one project that works specifically on community land 

use planning as a political non-IP strategy. So far the project has donc 1 7 participatos, 

diagnostics in the region of San Pablo (near Otavalo) whereby community members thmugh 

individual and p u p  mapping expiored the history of the community, the current situation and 

the vision of the cornmunity with regards to economic activities, the environment and naniral 

mources uses. Alihough this project has not specifically looked at the process of documentation 

in ternis of P R  assertions it became apparent that this was of interest to the organization. They 

expcessed, as the various organizations working on non-IP strategies have, that learning more 

about how to protect their IPR would be of great interest and use to them. They have also 

published a book entitled: &pi: Sabidrrria Comwitmiu (1999) that preseats various San Pablo 

community memkrs visions of their natural mouces, customs, myths and legends. It was felt 

by the director of the organization that the comrnunity's IPRs w m  protected through the 

copyright protection attained by publiihing this book. 

Finaily pehsps what were the most signifiant fmdings of this research trip were the 

responses of I&L medical practitioners et the Jmbi Hausi. The lambi Huasi Alternative Health 

Centre in ûtavalo is actively promoting an accessible alternative health option to indigenous and 

non-indigenous cornmunitics in the ûtavalo region. The Centre provides 'occidental' and 

'indigenous' medicd options to the indigenous community who they fcel have been mprBinalutd 

by an acpaisive and discriminatory health system. The Jambi H w i  actively promotes 

indigenous medicai knowledge tbrough its use and seeks to 'ekvate' it through an integrated 

heaith system. S o m  of my most facineting interviews twk place with 4 medical practitioners at 

the Jambi Huasi. They Jpdre about their work, the centre and their vims on the Ecuadorian 

health system. The also spoke about the importance of keeping their knowledge alive tbrough its 



continued use, and thet although 'documenting' their knowledge rnay be wful or important for 

negotiating with phamaceutical corporations for example, they also expmsed that much of theù 

healing is not actuaily easily documented. ûocumuitation could never capture the hi11 

significance of indigenous healing and in fact represents a fiagmented way of capturing 

knowledge. It is through the use of I&LK that it will be 'protected'. 

4 . 3  i.ntelleetua1 hopet@ Righ& as Part of a Lurger Shategy 

This prelimiwy inquiry into the Ecuadorian case reveals that UittUectual pmpecty rights, 

although not king fully discounted by I&L peoples, are only one aspect of a larger rights 

discourse. Indeed eveq interviewee raised the question of the implications of their work for I&L 

people's IPRs. Hence, while the Knowleâge Cartel Pmject rnay k representative of a 

non-indigenous strategy, this fact does not necessarily imply that it would not be of interest to 

I&L communities. In an attempt to better understaud IBtL orgaaizationsl perspectives on this 

topic, interviews &O ucplored participant views on the Registry. Dependhg on the background 

of the interviewee, in some cases I provided an explanation of the possible parametas for a 

Registry, in othas, the interviewee provided me with their own vision. 

With regards to the Regisûy, COICA, in its ment publication, argues that while 

defnisive publication and the oade secret may provide usefiil interim strategies for I&LK 

protection, they may also fiuiction to undermine I&L Ph. In the case of d e f i i v e  publication 

COICA states that: "EI sistema descrito podrr'a pormitir a los pueblos indigem empdir quo 

cornpditas O personas idividiraIes patenten invencionrs deriva&d dei comcimiento y de los 

rewsos indigenus, con h presentacidn de ttxh lu d-entucibn perB'mnte y lm principios 

acriwrs debidonente aislaîibs. ... la publicacidn definsiva pded ser contmpducenîe pwqr 

pxbh oyudm a aceleror lac inwstiguciones dr temmr" (1999:47). [Although the system 



described (defensive publication), would allow indigenous cornmunitics to impede individuals or 

cornpies h m  patenting inventions that have arisen h m  the knowledge and resources of 

hdigcnous peoples t h u g h  the presentation of the relevant documentation and the appropriate 

isolated and active sources ... defensive publication could prove to be countapmductive and could 

in fact help to accelerate hird party investigations]. 

65  Technkul Concems 

4% 1 Defernive Publication 

Indeed, vm0ous factors arise that taise concerns regardhg the 'effectivenesst of the 

Registry for de fensive publication. As described above, de fcnsive publication n fers to the 

ability to inhibit or defeat a patent through the establishment ofprior art, or the existence of the 

same or similar published knowlcdge. In most countries, a patent search is doue to determine if 

there is any existiag publication, if none is found ihan a patent application is written up. 

However, if the search misses the publication, the originai innovator can then seek to defcet the 

patent through the demonstration of prior art. Tim Roberts, a patent expert involved in the 

Crucible Pmject argues that while this is mie for most countries, it is uniquely not so in the 

United States (1994). He gaes on to point out that in the US, the development of the Statutory 

Registration of Inventions, entitles inventors who do not wish to receive monopoly rights, to 

apply for a patent, with the exemption for the examination for novelty. in this case the material 

to be published would still have to be considered techically usefil and would be fully discloscd 

in orda to k rejxated. In the case of living organisrns this would mult in the deposition of the 

orgaaism as a sample. This mises some intaesting questions with n e  to the Registry as an 

effictive mechanimi for kuowleâgc protection. 

Clearly both kinds of Registries outiined above, that seek defaisive publication, are not 

fomully applyiag for 'statutory' protection. They are macly publishing howledge (outside of 



the patent system) that could be used to subsequently defeat patents they c m  prove copied or 

were based on the r e g i s t d  knowledge. Sucb regisestion docl not require the patent office to 

search this howledge. One of the challenges for defensive publication as a positive assertion, is 

the development of supporting legislation. Another challenge is that much of the knowledge has 

aireaây by published. In an interview with Ecociencia, it was stated that conceivably 90% of M 

has b a d y  been published. If some fom of legislation was passed, that repiicated the US model, 

mere publication would not be enough, as the 'original' innovator would be able to nui an 

intervention in order to dernorutrate his or her prior research. 

Hence in order for the Registry to be an effective defensive mechanisa comrnunities or 

representatives would have to continuaily contest acts of biopiracy and demonstrate ihrough the 

Dispute Settlement Body of the WTO or through bilaterai dispute channels, that tbis knowledge 

wss formerly published. In the case of the Ayahuasca patent, COICA, is in fact exploring the 

possibility of establishingprbr art in order to defeat the patent. "Los expertos sehlan que fa 

Banis~eriopcis Cuapi crece en todo la ammoniu, y que la planta descritu en la patente 

concuerda con micesha recogidas unteriormente por otms investigadores" ( 1  999: 12). [Expais 

indicate that the Banisteriopsis Caapi p w s  everywhere in the Am~zon, and that the patent 

description matches earlier recordings made by otha researchers]. Although this notion of 

Registration could incrrasingly be extendcd to hclude other ways in which kiowleâge is 

docummted, such as the oral testimony of the N i s p '  in Western Canada, this mamer of 

establishing one's rights does not directly make a positive assertion. In order for defensive 

publication to be formaiid, Iegislative amendments would have to k enacted in orda  to 

requh the extension of searrhes to CERS and or Regisaies of Invention! 



Another lr tat ion to this kind of Registry, as in the case of the CBRs, is that there is no 

clear distinction between general knowleâge and protectable subject matter. Everything is king 

documented irrespective of the particular knowledge deemed by the community as falling within 

the scope of protection. The US legislative example clearly demonstrates that some kind of 

parameters for protectable subject matter would have to be developed in order for searches to 

include the Regisiry. (Furthemore, as with the patent system, if eveything were patentable it 

would in eEect defeat the e n t k  purpose of the system). Secondly in the case of the Regishy of 

invention and in many of the CBR initiatives the= is no evidence of deposition of tbe sample 

organism to enable it to be 'repeated'. Hence Regisûy endeavom would have to carefûlly 

consider what they would like to defme as protectable subject matter and may also have to 

consider undertaking community seed bank initiatives in orda to fully support the defensive 

publication mechanism? 

65.3 The Trade Secret 

Maay technical concerns also arise with regards to the use of the tmde secret. As 

indicetcd by COICA, the trade secret or comrnmial secret "...podrlo proteger el comimiento 

tradiciomI con aplicacih comerciui y curbrir m6r Oreos pue los OPOS mecanismos de 

propie&d intelectd. Sin embargo, su incorneniente r&a en que no ha sido su aplicucibn 

prticticu en ningth ph, hasta ahora "(COICA, 1999:49). [. ..couId pmtect commercial 

haâitional knowledge and pmvide greater protection than other intellCChial property mechanism. 

However, its greatest barrier is that there has to date becn no pmcticai application of the trade 

secret anywhere in the world]. In the Knowiedge Cartel example, it is clear that d l  kînds of 

imowledge would k documented, that is not necasuily of commercial value. Although 



possible, this would catDinly stretch the scope of the -de secret to its limit. This may k 

feasible, but as of yet it is not clear that this new or extended appücation of an P R  mechanisrn 

will work. Such concems raise interesthg questions with regards to the Registration of 

knowledge in particulsr, and the widespread documentation initiatives more gend ly .  Whether 

communities are documenting their knowledge for IP or non-IP protection, both could 

inadvertently Uction to undermine IBU. peoples Ph. 

ûîher assumptions inherent to this model are that confidentiality will be kept. If 

knowledge is held by several individuals within or throughout variow communities it would be 

extremely dificult to ensure confdentiality. Furthemore, it would be difficult to ascertain who 

divulged the information, in the case that confidentiality was breached. Another weakness in the 

model is that given the large amount of species already documenteâ in e t h n ~ b o ~ c a l  joumals, 

catalogues and national herbariums it would inhibit s m c c y  due to the prior disclosure of the 

information. Following upon this point, is while IBtL communities may maintain 

confidentiality, the biological diversity on their lands is still easily accessed by bioprospectors. 

It has also been pointeci out that knowledge held in common by a community or communities 

may not evm hold as a eade secret and that it may confiict with the TRIPS Agreement (Simpson, 

1998). 

66 A s s m p i m s  md Administtdw F O C I O ~  

Finally thece are severai underlying assumptions with both models that k g  M e r  

examinetion. For one, the= is an inherent assumption in these various Registry endeavours, that 

di communities/peoples will want or will be able to docummt their Imowldge. While a massive 

awareness campign wouid have to be initiated so that communities did not get excludeâ h m  

regisbadon this still may not account for those uninterested in paaicipating. Secondly, given that 

protectable subject matter would have to be defineâ, it is highly possible that what I&L 



communities defme as protectable, would be of liale interest to the private -or, leaving the 

unregisteced material open for appropriation. Furthennote it would be very dinifult for 

communities to predict this. Finally, what has actually been doclltllented may not necessarily 

prevent the patenting of 'valid' inventions baseci on registereâ knowledge that 'isolated' or 

'discovered' a new gene or thmugh the use of registereâ materials that enabled the proâuction of 

varieties with significantly improved properties. Hence the Registry may in effect facilitate 

furthet acts of misappropriation, the very thing many of its participants are seeking to control. 

While Ecociencia argues that the notion of a regional trade-secret in fact reflects I&L 

historical methods of knowledge protection, it became clear Eom the interviews conducted, that 

that the use of IPR as a protection rnechanism for I&LK was only one possibility for further 

consideration. I&L communities contactai, exptessed an interest in learning more about 'their 

intellectuaî property rights' as one aspect of a larger rights 'struggle' in gmeral. However as 

pointed out by the practitioners of Jambi Huasi, such a system should clearly not impie  the 

iarger goals of non-IP protection for I U .  Furthemore, as suggested by the COICA, dthough 

existing IPR rncdianisms may prove to be useful for the protection of 1- I&L peoples need 

to develop a system that will best reflect their needs end values. It  was indicated by most 

interviewees, that such a system, be it achieved through the Registry, or t h u g h  other 

mechanisms, would still require the necessary legislative changes for its support. 

6 7 mal amd Pd@ Developmem~r 

Legal and policy developments at the national, regional and international levels me 

influentid faeton to a discussion on the protection of indigenous and local knowledge. My 

nseudi in Ecuador also sought to explore various perspectives on le@ and policy developments 

in die areas of intellmual pmperty rights, comavation and the protection of indigenous and 



local kiowledge and the applicability of the Registry in particular. Interviews with organizations 

such as Accion Ecologica, Ecociencia, Subir-CARE, a legal-environmental organization entitled 

the Centro Ecuatoriano de Dmcho Ambiental (CEDA) and the MinisterM de Agricultuca y 

Ganaderia, dong with research in various Ecuadorian universities, bookstores, legal institutes and 

publishing houses, brought to light some of the important and also contentious policy 

developments regardhg the protection of indigenous and local knowledge with regards to 

biological diversity . 

Several organizations and institutes such as the CEDA and the Ministerio de Agiculhira 

y Ganaderia underlined the importance of the Constitution, IPR law anci Ecuador's Biodiveristy 

Law as largely reflecting the hamonization of international agmments and obligaîions 

submitted to by Ecuadot. Likewise, both envimrunental and indigenous organizations 

intaviewed, pointed to the importance of these developments. However while many of these 

changes nflect the impostance of the protection of indigenous and local knowledge and the 

conservation of biological diversity, the laîter organuational groups went on to argue that th y 

are also hught with tensions and contradictions, with regards to applicability. 

Ecociencia, Subir-CARE and COIC& al1 pointed to the amenciments of the ment 

August 1999 publication of The Constituci6n Politia de La Republica del Ecuaâor. indced the 

Subu-CARE Paralegal manuals, draw attention to several Constitutional Aiticles that highlight 

the rights of indigenous and local Ecuadorians with regarâs to biological diversity. Article L 8 for 

a<ampk underlines "Los demchos y gurantiizs detemindos en esta Constitutibn y en los 

imtnunentos inte~1~ciomIes @entes. .. " (1999:4) me rights and guarantees elaborated in this 

Constitution and in the following international instnime~1ts...], for among things, equality unda 

the law, and as later sniculotcd under Article 86, the right to üve in a clan e n e a m n t  and 



sustainable development that i s  ecologically stable and k of contamination. Section 1 of 

Article 86 in particular states that "Lu preserwacidn del rnedio ambiente, la consey~acidn de los 

ecosisternc~s~ la biodiversidad y la integridad del ptrimonio genético del pois "(i 99922). [nie 

preservation of the nanval environment, the conservation of ecosystems, biodiversity and the 

integrity of national patrhony over genetic resomes]. In the spirit of Articles 8j and IOc of the 

CBD, Section V of the Constitution goes on to outline the specific collective rights of 

indigenou, black and afroecuadorian peoples. Article 83 of this section defue these peoples as 

"Los pueblos indigenas, que se uutodeflnen cornu ~ciomIidades de mices ancestrales. y los 

pueblos negros O ajbe~2~1torianoa.s, fonnan parte del Estado ect14torian0, unico e indivisible" 

(1999:20). m e  indigenous peoples that self identiq themselves with nationalities of ancestral 

mots, and the black peopiesi and &oecuadonsn that form part of Ecuadonan state, unique and 

indivisible]. Article 84 goes on to outline the collective rights of these peoples with mpect to 

among oiher elements, maintainhg and developing their cultural identity and traâitions, the 

consaving of their pmperty rights to their communal lands, the consavation of the natural 

cesources of the lands and the involvement in plam and projects for prospecthg and exploitation 

of such resowes and the participation in the benefits denved. Section 9 of Article 84 

specifically states that collective rïghts will extend to: "A la propiedad intelechrai colectiw de 

sus c01u~:imientos ancestrales; a su valorocibn, ~ S O  y desmollo conforme a lu ley " (1999:21)"; 

r o  collemive intellectul property of theu ancestral knowledge, its vaiorization, use and 

development as comfonning to the law]. These changes clearly reflect Ecuadot's involvement in 

intemational agreements such as the Convention on Biological Diversity, and imply a grcltei 

obligation of the state towards indigenous and local p p l e s  and bK consavation of biologicaf 

diversity, however, as repeatedly indicated in interviews, the Constitution does not clearly 

identiry how such mbitioin statements d l  be met. How for aumple, will the collective IPRs of 

indigenou Ecuaâorians k ensured? 



While Ecociencia end Subir-CARE are clearly arguing for the use of existing IPRs, such 

as the trade secret as mechanism for I&LK protection, other organizations such as Accion 

Ecologica and COICA argue that IPRs are not enough. Thq advocate for the larger goal of 

'collective rights, which would not be entinly addressed thmugh the formation of a Knowledge 

Cartel. While such tensions rnay never be molveâ, the majority of interviewees agreed that 

access agreements were paramount to any endeavour. However Ecuador's involvement in 

regional trading agreements such as the Andean Psct Agreement, while largely promoting 

indigenous and local rights, s a e r  nom deficiencies. 

While the CEDA points to the Annex of Decision 391 that outlines contract obligations, 

that oblige interesteâ third parties to first negotiate with the knowledge holder before submission 

of the contract to the State (to ensure it is in accord with Decision 391). more critical 

organizations such as the Subir-CARE, Ecociencia and Accion Ecologica argue that in reaiity 

alihougù Decision 391 is intended to support a thrre party negotiation (the prior informed 

consent of the nation, the knowkdge holder and the interested third party), that in actual fact the 

knowledge holder's intensts are held as secondary to that of the nation state's. Accion Ecologica 

argues that meanwhile, negotiations such as those made with Shaman Phrmiaccuticals are hardly 

representative of the equitably sharing of benefïts. Likewise Kobari outlines the biopmspecting 

activities of the US National Cancer Insti~tute in Awa Federation as subjecting the Awa to a 

secondaiy role with regards to the negotiation of açtjvities. While E u a d o h  IPR law continues 

to support conventional iPR mechanisms such as trade scercts, which is pahaps usef'ul in the EPX 

of the Knowledge Cartel. it has done littie to pmmote sui generis IP mechanisau for the 

protection of informal innovators such as the indigrnous and local fumas of Ecuadot. In fwt, it 



is argued by Accion Ecologica that Ecuador's recent signing of UPOV 199 1 (now hamionized in 

the national IPR law), has compromised the rights of informal bceeders. 

Many of these organizations go on to argue that this incteasing trend towards 

hamonking the TRIPS on the one hand and conventions such as the CBD on the other, open 

Ecuador to a grrater vulnerability with regards to big trading giants such as the United States. 

Most of the peoples interviewed highligbted that while Ecuador attempts to implement 

obligations such as the sharing of beneh with indigenous and local peoples and the conservation 

of biological diversity and associated knowledge, it must contend with countties such as the 

United States, have on the one hand avoided siping on to agmments such as the CBD, while on 

the other they continue to promote bilateral agreements that compromise the position of I&L 

peoples and the biological diversity that is found within the boundaries of many Southem 

corintria. If coutries such as Ecuador are to truiy ensure the rights of theu IBtL people, in the 

face of opposing international pressures, it is perhaps through the support of decentralized 

rnechanisms, that these ends may be achieved. 

A fmal policy onented question &ses, as to who would be entitled to such rights, and what 

would comtitute protectable subject mwter, if in fact sorne fom of collective IPRs were to be 

achieved as a part of the broader rights contes. While certahly an ambigwus topic at the policy 

kvel, the notion of what constitutes an indigenous andlor local person or community, as outlined 

in Chapter 2, la alone the protectable subject matter tbat could k defuied as indigenous andlor 

local is highly unclear. If we look back at the case of the CBRs in india, it would appear that 

absolutely evnything hown and even unknown is king documented. As dcscnacd above, t h  

includes lcnowledge of the lanâscape, resouvce users, historia1 land pattern use changes, 

knowledge of the local biodiversity and men coannologicai notions of understand'iag. 



Knowledge is documented h m  individual htewiews and thn,ugh group discussions. While the 

Regisûy of innovation is perhaps somewhat more clearly definad, it would appear that ihcy are 

stiil categorUed within the broad grouping of individuals and/or collectivities, that either have 

received IP protection thmugh existing mechanisms or await the advent of a sui generis IP 

system that would encompass their different kinàs of knowing. It is not clear how this Registry 

distingishes between these different kinds of idormal innovations. Fhally, the Knowledge 

Cartel in Ecuador appears to defme documentable knowledge within the parameters of medicinal, 

non-medicinal and a combination of knowledge thereof. This broad defuition would appear to 

l ave  the scope for protectable subject matter wide open. Likewise, peoples hvolved in the 

Registry projects appear to range h m  al1 of the people inhabiting a particular temitory such as 

the Pmchayat in the case of the CBRs in India, without any clear distinction between possible 

existing strata of people such as tribels and non-tribals, to '~e~identifying' indigenous peoples 

(what is commonly held as 'indigenous' in Ecuador) with regards to the Knowledge Cartel in 

Ecuador. 

While these categories bave not as of yet k e n  clearly d e f d  by the variow projects, 

and may be easily contestable, they highlight the important factor that thm is no clear defmition 

for what constitutes I&L and knowleàge thereof, Hence it would appear that at this stage, the 

parameters that would h e  the Registry as a particular entity are in fact pomus with respect to 

protectable subject matter and eligile knowleâge holders. indeed while Registry activities are 

clearly dacumenting knowledge, it still mains unclear as to who is involved, what is king 

docurnented, and how this pmess will ensure the protection of I&LK. 



Finally, this field work dso revealed that while such technid concems are worihy of 

careful consideration, that the Registry suffers h m  much larget ideological factors. Although 

the situation in india with the CBRs and the Registry of Invention, may prove to be more 

representative of grass-mots visions, the Knowledge Cartel in Ecuedor, would appear at this 

stage, to be largely an exogenous proposal. Not only were indigenous and local communities 

contacte4 unaware of the Cartel, but chey voicd greater interest in exploring various means and 

mechanisms by which their knowledge and rights could be pmtected. Increasingly, the Registry 

becarne contexaialized within the larger non-IP concems of the often poor and marginalized 

peoples of Ecuador. 

Even if legislation were passed, and technical bhers as outlined above, were 

overcome, the questions posed by indigenous and local peoples interview& demonstrate a 

certain disjuncture b a n  Noahem conceptions and priorities with regards to developments in 

the fields of science and law, and the needs and perceptions of Id& peoples in developing 

countries. At the Jambi Huasi, alternative medical chic, one ptactitioncr for example, asked 

how documentation would heip to protect the howledge h m  disappearing. She went on to ask 

how documentation would help her, givm that she is illiterate. The director of the clhic 

underluied that indigrnous howledge is a holistic leaming proces, one that cannot easily be 

conserved h u g h  documentation. "No es como la medicina occidenul, maestrus yachacs y 

porrerm tienen wui tecnica dijerente, no es um question que ru puedes qrender de lu noche, la 

mcljlona O en dos dius, es un proceso de investigacidn constante " (interview, 26 October 1999, 

hvaio).  [It's not like western (or allopathie) medicine, OIE doctots (shaman and miâwives) have 

a different technique tbet reflects a continual ptocess of kcaming, wt something you can p s  on 

in a moment]. She goes on to questioned the tape at which such bwledge could be 

documentecl in the fr~t pIace, "...la n e t h  depnde de fus c~~ucteristiccar piysiaw de lac 



personas, la metdo de diagnostico que utilisa el tmtuntiento puede ser difierente, puede tener la 

misma enjenni&d dos personas, p r o  el tratemiento es d@renteV' (interview, 16 October 1999). 

[...the method depends on the physical characteristics of each person, while two people cwld 

have the same illness, the method of diagnosis and the treatment used could be quite diffemit]. 

Finally, when asked if the plants are maintained through gardening, another yachac (shaman) 

pointed out that the knowledge is often held within the plant itselc and the 'sscred' place in 

which it grows. He went on to say that collecting, gardening and documenthg have nothing to 

do with his knowledge. This is very similar to the thoughts of the Penivian Amazon healer, 

Pablo César Amaringo when he States that: "Knowledge - panicular medicinal knowledge - 
cornes nom the plants themelves, the senior shaman only mediating the transmission of 

information, pmtecting the novice fiom the attack of sorcerers or evil spi&, and indicating to 

h h  or her the proper conditions under which this transmission is possible (Lune, & Amaringo, 

1993:12). 

in a one and a half hour testimony, another medid pmctitioner who hm worked as an 

indigenous doctor for 27 y-, described the history of persecution that the indigenous peoples 

have undergone, [...I lived and leamed h m  my aunts, and at this thne that was no occidental 

medicine, but oppression kept us h m  using out knowledge, they said we w m  witches, they 

pc~ccuted us, jailed us, they tried to make us forget], (interview, 26 October 1999). indeed the 

philosophy behind the Jambi Huasi, underlines the neeâ to intepte indigenous ways of knowllig 

into the Ecuadonan hulth system itself, and to pmtect this knowledge through its continucd use. 

[We want to show the authorîties thot yes, we are an impocîa~~t part of heaith, although occidental 

medicine is important, o m  is to. Our howledge is important to other places, spintuai powen, 

enagy, su and lunar contact, enmes of the vegetalists and watdalls, we work with aU life 

forms] (interview, October 1999). Aîthough Jambi Hwi ,  and other altemative, indigenous, 



knowledge centres may be creating pressure for theu space in the mainStream system, as stated 

by the director:[ ... but we live in a world where other cultures are not rrspected, there is not 

enough protection, but how do we stop it (phannaceutical searches), we need to stop it, until we 

bow how to deal with it ...in some plants, the power is not only a chemical aspect, but they have 

a spiritual power that i s  related to the collection of it. 'Iherefore it depends on how you collect it. 

How will this documentation protect these powers?) (interview October 1999). 

in light of the notion of alternative systems, as envisioned by the Jambi Huasi, the entire 

discussion on Regisûies appears to be somewhat contradictory. One of the interviewees was 

quick to highlight that the m o n  for the creation of the Centre in the fmt place, was due to a 

discriminatory health system, that due to cos@ and dificulties with regards to access, 

marginalized groups such as the indigenous werr excluded. The interviewee feit that, given the 

lack of legislative support, and the disregard for indigenous peoples in Ecuador more generally, 

not only would the dofumcntstion of knowledge help big pbsrmeceutical compan.ks, but it 

would further augment I&L exclusion to the increasing costs of ml t i ng  products. As she States: 

[...(we need) to develop leaders within the communities, and to search for a more integrated 

approach. Comrnunities nad water and light, we need to seardi for a more holistic approach that 

reflects the cosmovision of the communities], (interview, Cktober 1999). nKsc sentiments wcrr 

supported in an interview with Accion Ecologica, whereby it was pointed out, thst the majority of 

the rrscsrch done by Northem biotechnology corporations, does linle to reflect the health and 

dietary needs of poor indigrnous and local Southcmas (Interview, 1 1 Octokr 1999). If health 

systems, for example, are to reflect indigenous and locaî visions, as pmoted by Jambi Huasi, 

shouldn't fûnds and rrseufh be allocated to these systeme, rather thm to a systan by which 

allopathic medical and Nonban agriculhiral models can k Memi? As two prsctitioners 

pointed out, a diagnostic and healing trctrtnient using guiaea p i e  'diapstico y Iimpiu de cuy ' is 



a cenaal part of the Centre's indigenous medical services. While it is found to be an effective 

treatment, it is extremely difficult to get funding to fhther r e m h  why and how it works. As 

one intnviewee stated, [...the overall paception is that the cleaning with the cuy fùnctions at a 

psychological level, we think it is more, not just psychological, we need to research the 

impac ts...] (interview, October 1 999). 

This discussion on the protection of indigenous and local knowledge, wmehow 

unavoidably, contributes to the construction of a dichotomy between what is and isn't indigenous 

and local knowledge. While much of the literature, and the majority of legislative ciraft proposais 

on I&LK protection tend to avoid fùlly defuiing the tem, the notion of collective rights has 

arisen, at least as one key definiog fector. This emphasis was certainly replicated in the 

Ecuadorian contes with moa of the organizations contacted, particularly indigenous ones, 

identifying collective ri&& as central to the indigenous 'fight'. However, while collective rights 

seem to proliferate in much of the Ecuadorian legislation, there is often little, ifany indications 

on how such collective rights will be hplernented. This is panicularly true with respect to 

collective intellecnial property rights. The Regisûy, be it through a defmsive publication, or 

trade secret mechanism, presents an, alkit problemaic option, for the protection of collective 

rights over knowledge. However one might question the essumption that ail indigenous and local 

knowledge is collective in the fmt place. W i l e  the Registxy of invention in India stresses the 

importance of bath individual and collective IPRs, the CBR and Cartel initiatives pmmote the 

protection of collectively held knowleàge. Certahly, biowledge held by an individual can k 

pmtected as a eidc secret, howcva the vny nature of defa ive  publication precludes indigrnus 

and lacal p p k s  tôaaselves, h m  seeking aa individuel PR As mentiond above, ment  

discussions on the use of IPRs, at WiPû and in various government and civil Society fora, king 



attention to the fact that strict definitions of what constitutes indigenou and local knowledge, 

many in fact contribute to a static representation of what is a growing and dynamic entity? 

Initiatives such as die Registry, if not explonxi carefully by indigenous and local communities, 

could indiirectly fiuiction to limit the possible scope of rights that exist to them as individuals, not 

to mention inhibit knowledge and information flows, as in the case of the Cartel, stifling the 

sharing of information for continued innovation. 

6 9 M&odologicai Findhgs 

As if to reflect my cesearch fuidings, it became clear that dthough the use of a P W L A  

research approach may be wful in certain settings, in this case, the methodology developeâ, was 

not directly wful or appropriate. Certainly t h e  seuns to be an important factor for the 

appropriate use of such techniques. However, the context of research, in this case preàominantly 

the organizationai setthg, influenced the toois and techniques that were used. While interviews 

conducted, were ofien informai, and in some cases deveioped into testimonial stories, other 

PRNPLA techniiues prepared, never seemed appropriate. In fw I found these kinds of tools to 

be directive and contrived, and soon stopped asking interviewees to drawP or map out their ideas. 

1 continually asked myself why P W L A  seemed more appropriate in a community setting and 

not easily transposeci to an ofice or board nw>m interview, even if thst office hqpened do be in 

the middle of the countryside. On the other hanci, pehaps the PRAIPLA approach assumes that 

the rural setting laids itself better to the approach, or that people in wal communitia have mon 

time to kill. 

At the Inter--cari Worl<shop on intciicctuai Propcrty Rights as Appiied to indigcllous Womcn's Act 
Designs, k l d  in Ottawa, CanadP in Apd 1999, participants idcatifiai îbaî traditionai knowiaigt, whïch 
dthough trammkd through culhnl baitage, was both dyiumic and inclusive of samc contanpomry 
inaovations, it was also strrssod tbat whilt TK arosc out of the coiicctivc Ümovation of a basic techoiqut or 
design belon& to a community, the spccific tenacmeat or variation bascd on TK would in k t  telong to 
a priicular artisî. 



One observation, was that for PLAIPRA to be appropriate, the people involved need to 

be the ones coming to the activity. As ab outsider, arriving with my own predetermined concems 

and questions and agenda, 1 soon realized that 1 was the one who used the P W R A  twls for my 

own analysis. The matrices and Venn diagrams, maps and thelines that 1 drew became ustful 

tools for me, as 1 slowly became 'coasimtized' to the perspectives of indigenous and local 

peopln interviewed. However the tools, 1 realizeâ, were reflective of my own categories of 

thought and not that of the interviewees. It is my conviction, that in order to truly understand 

different categories of thought, one would have to live for many years in a culture. Certainly 

while interviews helped capture a dimension of the perspectives of a person or organization, they 

provided only a sumcial understanding of a multi dimensional history. 

Lanpge and the niles of social interaction were other limitations that gmtly influenceà 

my mearch. Although they also presenied theenselves as positive factors, in that nothhg could 

be assumed, ofim a single topic or word wss explored in gmt detail if there was any concem for 

misunderstanding, I generally felt concemed that subtleties eitha w m  lost in transmission, or 

explaimd away through detailed explanations. The use of a tape recorder did little to help with 

clarifications, as one needed to cl- on the spot in order to continue with a discussion. When 1 

did use the tape recorder it tended to formalizc the interview. While in such cases, thoughts 

generally seemed to k more careftlly censoreà, I also felt that ideas were ofien better fonnulated 

and 'accurate'. In one instance, the interview (with an illiterate woman) included listenhg to the 

entire tape recording. It was the nftt t h e  that the intavicwec had eva  had h a  thoughts 

recorded. She kept asking ifthat was d l y  hcr voice. If thne pamitteâ, the tape recorder could 

k an interesting tool for exploring ideas more thomughly. 



Due to the abstmct nature of the concept of intellechial property rights, 1 found the 

temiinology to be alienating and often confusing. In the organizational context 1 felt that some 

interviewees felt iaclined to s p a k  beyoad their range of knowledge on the topic. in other 

settings, 1 found myself having to explain what everyihing meant. This seaaed to be quite hnic,  

given that 1 was in Ecuador to better understand what they thought it m a t .  Interviews often 

became a medium for a mutual exploration on issues surroundhg inteiloctual property rights, 

bioprospecting, and fm trade agreements. Ofkm what 1 thought to be a factuai or obvious 

question, sornetirnes demomtrated that 1 may have overstepped the boundsnes. Certainly notions 

of what should be or is transparent in Canada, are quite diffmnt in Ecuador. Finally, it was 

often simply logistically difficult to get an interview. Telephone messages were generally not 

replied ta, and the notion of an appointment was more casually pmeived. Often interviews 

occumd on the fmt visit to an orgmization, and were generaily impossible to follow up on. The 

rnajority of interviewees were not interested in who 1 was or where 1 was hm, but would easily 

launch into a 1 to 2 h o w  discussion. 

In an attempt to c o n t e d i z e  the Registry, this 6 week field trip to Ecuador explored 

some interesthg and u~xpected fhdhgs regarâing the protection of 1- more genediy, and 

emerging issues munding  the bmader context of l&L peoples rights. Ahhough the initial 

Yana Yacu community pmject did not prove to M within the =ope of my research on the 

Registry, it in f r t  pmmpted me to question the vcry boundaries of my m h .  The resuiting 

interviews with indigenous and envûomental organizations continued to identïfy questions and 

conemis regacâimg various issues amunding the protection of IâLK more gaiaally and withh 

the Ecuadorian context in puticular. Throughout the htcrview pmess 1 kgan to ~ x a m i n e  

some of the pcedetermined bouidaries of my research tht hctioned to narrow my 



understanding of the subject. The fhmeworlc by which I had developed the workuig definition 

for the Registq, the methodology I had developed for researching it, and the laquage 1 used to 

explore it, were al1 t h w n  into question as the larger picture of a rights discome ernerged. It 

was found, that while the Registry may be a usefbl mechanism for knowledge protection, many 

factors surroundhg the legal instruments of defensive publication, the assertion of a trade smet 

and the lack of supporthg legislation, may in fact function to u n d e d e  many of the IP 

objectives of the Registry. Furthemore, and pahaps more importantly, it was fou& that as a 

non-1P mechanism, the Registry does linle to move beyond a reductionist mode1 of conservation 

that in many ways does not reflet the needs, pnoritia and visions of indigenous and local 

peoples. It is these fmdings, that will be reflected upon with respect to the larga context of my 

research in the conclusion. 



History fur hamcendr <ury narrow limitations thal me claimedfior either the power of genes or 
the pmwr of the environment to cimonscribe us. Like the Houw ofLordp that destmyed its own 
p w e r  to lirnit the pIiticaI dewlopment of Brituin in the successive Refum Acis to which it 
assented, so the genes, in making possible the development of human consciousness, have 
surrendered their pmver both to deternine the individual anà its environment. They have been 
replaced by an entirely new lewl of cawation thaf of social interaction with ifs own l m  and its 
own nature that can be derstood and explored only through that uniquejhm of experience, 
social action (tewon fin, 1991). 

The words of the prominent scientist and geneticist, RC. Lewoatin h m  bis 1990 

Massey Lecture's provide an essential point of departme for tbis conclusion. Central to 

Lewontin's lectures is that science as a social institution continues to reflect, reinforce and 

dominate the values and views of society. It is that by placing science on a pedestal as some kind 

of objective body of knowledge that other ways of knowing are transcended. Lewontin points to 

two fatures that have alloweù for science to explain and legitimize the world around us. The 

€nt rests on the notion of science as descendent from a supra-human source not of the political, 

economic or social forces. This institution furthemore pettains to the validity and a transcendent 

truth tôat is somehow absolute. Secondly Lewonth explains, the institution m u t  have a mystical 

quality, the unclear inner workings are in effect shrouded by its esoteric language (Lewontin, 

Upn opening any biotechnology joumai one is clearly stniek by the unendhg codes and 

hiemglyphics of thîs highly advmced language. However, what is apparent h m  the above 

discussion is that while such esoteric codes are not king communicated to the public, it is not for 

a lack of communication. A ment presentation by Dr. David Ramer to fellow scientists at the 

Eight International Conference on Global Impacts of Applied Micmbiology spke dirrctly to the 

issue of the shmuded scieaces and the cesulting misguided concenis regaràing biotecbnology. He 

proposed at this coaferetlce thu, "It is up to us, the biotechnology commmity, to help reverse the 

decline in pubiic scientific iitemcy by exptaining the science basic to our mtaprUc and its m y  



applications" (Pramer, 1990:34). Although the 'public' may be suffering fiom some fomis of 

scientific illiteracy, it would appear that the public is in fact learning. Perhaps the hcreasing 

trends towards the commercialuation of the life sciences (as mention omitted by Dr. Pramer), 

has had some iduencing effects on just what is king communicated. Tn fact 1 would posit, it is 

a necessarily simple language of communication that continues to emphasize the power and tmth 

of reductionist science that cm 'control' the basic unit of life. Perhaps what is causing the 

misguided public to be somewhat disturbed, is that the absolute tniths of science do not appear to 

be so absolute. In fact the public is beginniag to be concemecl with the contempocary chimeras 

of modem scientifk developments. 

If we pause for a moment to contemplate the extent of the initial ruling, granting the fnt 

'life' patent, it becomes clear that the decision held a wide m g e  of possible implications. in 

deed in 1971 Anand Mohan Chakravarty was the fust to be granted a patent on 'his' genetically 

engineered pseudomo~p bacteria that was to set the precedmt for a11 subsequent patents of its 

son The national and international implications as explored above, rest upon the conferring of 

'rights' to the 'inventor' for the controt and ownership of 'Me'. However as Vandana Shiva 

points out, 'Chhvarty was granted his patents on the grounds that the rnicro~organisrn was not 

a product of nature, but his invention anci, thmfore, patentabte" (Shiva, 1991: 19). As AnQcw 

Kimbrell, a leaâing US lawyer and author of The H r a o n  B 4  Shop states: "In coming to its 

piccedent-shattcring decision, the court seemed unaware that the inventor b e l f  had 

characterïzed his 'creation' of the as simply 'shifting' gcncs, not 'kreating life" 

(Kimbrell, 1993). What is king implied hem is that if the invmtof did not 'create' life and 

merely 'aitereâ' it, it would appear that given the nature of granting a patent (as the full 

dirlosure of a novel (as in new), usehil and inventive or wii-obvious idea as embodied in 

products or procases) the inventor in the fvst instance merely maâe a discovery. 



If we take the analysis of the shufnhg of DNA a step furthet we fmd that as Freeman J. 

Dyson states: "One of the most interesting developments in modem genetics is the discovery of 

'Junk DNA,' a substantial component of our cellular inheritance which appears to have no 

biological function ... The prevalence of Junk DNA is a strüwig example of the sloppiness which 

life has always embodied in one fom or another" @yson,). Often the inventor, as in the 

Chakravarty case, bas shifted, what scientists cal1 'junk' DNA, which through trial and emx may 

successfully becorne a patentable invention (Pollan, 1998; Shiva, 1997). It becornes clear that 

not only does the granting of patents on life fonns completely disregard the complexity of nature, 

it does so in most cases even when nature cannot as of yet be explained or is  explained away as 

yunk'. In many cases the Full disclosure of the 'invention' often constitutes a deposit of organic 

material in a public rrpository. Even the strongest proponent of PR'S might begin to question 

the 'fùllness' oCdisciosw and the applicability of rights to life in dKse cases. From the 

Lewontin perspective, it is at this point that science begins to !ose its validity as an absolute. in 

effect it is no longer perceived as pmviding meaning for the world in which we live. However, 

Lewontin also demonstrates in his lectures, that science in refiecting its society, must be 

undemtood in t e m  of an historical pmcess. 

As Vandana Shiva argues, ment innovations in the field of biotechnology and their 

subsoquent patents are in fact a part of a colonhion project characterizeâ by the 'discovery and 

conquest' of 'vacant' lands. This pmcess continues as non-western systems are subsumed by 

reûuctionir science and technology. For Shiva, "The genetic codes of plants, mimals and 

women's bodies are the unchartcd lands, occupied by transnational corporations" (Shiva, 1997). 

Today, it is the Norihem and Tmnational Corporations that se& intellecnial properîy nghts on 

the 'vacant' We forms and species manipulated by new biotechnology. The freedom that TNC's 

clab through [PR protection and its intemationalization through the WTO are in fat extensions 

of the c l a h  d e  by European colonhem since 1492. The conquest and discovery, Shiva 



argues, of new lands and peoples marked the beginning of a colonial pmcess that extended the 

enclosure of colonial property rights and allowed for the extraction of 'wealth' and knowledge 

that was perpetuated in the name of capital accumuletion. This historical continuum is d i z e d  

thmugh the 'discovery' of modem biotechnology innovations that are patented as 'inventions' 

and the 'discovery' of human genes through projects liked the Human Genome Project. 

However, 1 would argue that the 'control' the life industries continue to project as they 

map these m*crobial imaginaries, is not bounded by a solid border as the 'enclosun' anslogy may 

imply. Although the biotechnology industry continues to project a vision whereby the meaning 

for lire around us may continue to be understood through the scientSc lem, the bardas are not 

hilly encloseci. The image of the 'control' they command ova 'life' is pmjected into the 

peripheries as providing for the 'security' and happiness hem on earth. Furthermote, the public 

conctms are a resuit of our ignorance or due to misidormed media. Clearly the 'operathg 

systems' (a t m  corporations have coined), of these new technologies, as the temi Unplies, 

provides the 'security' for the globe through the 'control' they command over these new 

machines. However, as Richard Lewontin States regarding the 'software' metaphor: "From an 

intellectual-property standpoint, it's exactly right But it's a b d  one (terni) in ternis of biology. 

It Unplies you feed a program into a machine and get predicable nsults. But the genome is veiy 

noisy. If my cornputer maâe as many mistakes as an organism does (in its interpretation of 

DNA) I'd throw it out" (Lewontin, 1991). 

Many of the concems in this chapter regarding the promisniity and possibilities 

for genetic transfas leaâing to 'super weeds' and 'mega bugs' clculy alerts the 'misguideâ' 

public that these full proof 'operathg systems' are not so well contiolled. It seems entkly 

possible tbat such ocganic technology couid essiiy evde the pmjccteâ claims of it's creator- 

Evm the 'marker g a ~ '  that Monsanto bu piaced in ail of its eansgcnic orgenisms in orda to 



track hem, seems preposterous given that tluough horizontal genetic transfm this 'marker' could 

appear in most every organism. However, if as David Collingridge States: 'The essence of 

controlling knowledge is not in forecasting its social ConseQuences, but in retaining the ability to 

change a technology, even when it is fully diffuse& so that any unwmted comequences it may 

pmve to have cm be eliminated or arneliorated" (Collingridge, 1980), one might wish to ask him 

if ihis applies to living technology. Jemny RitkUi in his recent book The Bidech Centwy. points 

to the radical transformation of society under the infiuences of modem biotechnology, genetic 

engineering and global commerce, Rifkin explores the possibility for the evolution of society 

into al1 manner of homfic outcomes (Ri-, 1998). Although at present it would appear that 

genes are not controlling behaviour as Rifkin would imply, given the concems for secondary 

recombination, the 'operathg systems' of new transgenic 'species' brings such alarming views 

into focw. 

The biotechnology metaphor is also nflected in the Registry initiatives of the indigenous 

and local peoples and communitia around the world, who seek to confiont the modem dey 

'enclosure' they are expaiencing, through the creation of alternative strategies. Although this 

thesis has revealed that the Registry faces various technical and ideological concems, it still 

represcnts an important endeavour, that through its contestations, may enable the nccessary shifLp 

from a strategic to p d p s  a reformulated ontological approach to the &on of spatial 

categories. As stated by Shapiro in his book Violem Curtogrophies: "Geography is inextricably 

Iùiked to the architecture of enmity. But tathcr than an exogaMus 'explanatory variable', it is a 

piimuy pan of the oatology of a collective. Along with various ethnogniphic imegiaaties - the 

ahnoscapes that are a part of geographic imgiastiom - it consti~es a fmtasy structure 

implicated in how taritoriaily elabonteci, coliectivities locate themselvcs in the world and thus 

how they practice the meanings of self and 0 t h  tbet provide the conditions of possibility for 



regarding others as threats or antagonists" (1997:xi). As such, this study on the 'protection of 

indigenous and local knowledge', has sought to explore 'the architecture of enmity' through the 

obvious questions of who or what is the documaited knowledge king pmtected hm, and how 

arc indigenous and local communities practising the construction of 'self and ûther'? 

In the context of the Registxy, it has been revealed, that those involved in the process, are! 

specifically seeking on the one hand, to 'protect' their knowledge fkom acts of biopiracy through 

the assertion of intellecnial ptoperty right protection, and on the other hanâ, promoting the 

elevation of theù knowledge, to ensure its conservation and continued use. While many 

conservation and development projects, Iike the Registry, undertake the laner objective, the 

Registry is distinguished by its paxticular emphasis on IPR protection. Through an exploration of 

various spheres of contention sunounding advances in modem biotechnology and supporthg 

legal mechanisms, the Registry initially appeared to be an indigenous and local alternative. 

Registration had emergeâ as a new spatial strategy, by which comrnunities were attempting to 

cornmunicate their contml and ownership over knowledge to the life industries of the North. 

However, althougb this may be mie in the Indian context, this preliminary rcsearch revealed that 

at least in the Ecuadorian cape the Registry does not necessarily reflect an ontological strategy to 

e construction of space. Interviewees, although criticpl of the Registry, acknowledged that while 

it may sewe to meet various strategic aUns, that generally it did not appear to be reflective of 

indigenous and local categories of thought or cosmology. 

This thesis, in examinhg the mle of the Community Resource Registry, has icvealed, 

that due to various technical and ideologicai factors, the Registry may not be a substantial 

mechanism for the protection of I&LK in and of itself. Although the existing literature indicates 

that the Registry can provide both non-intellauil pmpcny right a d  intellectual pmpcny nght 

protection for I&LK, a closer exsminah'on through interviews with indigenous and environmental 



organizatiom in Ecuadw, bmught to light that not only does the Registry d a  h m  many 

technical weaknesses as an IP mechanism, but that in the Ecuadorian conte* it is qresentative 

of a largely exogenous project, that does little to reflect the needs and visions of indigenous and 

local peoples. I would argue, that if appmpriate mechanisms for the protection of indigenous and 

local knowledge are to be considered, indigenous and local peoples themselves must be engaged 

in the exploration and development of a system that ceflects their cultural values and knowledge 

systmis. As this thesis has demonstrated, such a vision, may not categoncally refbte intellrctuel 

property rights as an appropnate rnechankm, but IPRs rnay be only one aspect of a larger vision. 

This examination of the Registry, nvealed that although the kinds of Registration 

activities vacy widely, as an IP protection mechanism, the Registry clearly suffcrs h m  technical 

and ideological barriers. The use of the Registry for trade secret assertions, as in the case of the 

Knowiedge Cartel certahly faces numemus challenges regarâing the number of potaitiai 

knowledge holders, the ability to maintain confdentiality, the lacger concems for inhibithg flows 

of information, and the assumpion that everyone will eitha want to or be able to Register 

knowledge. Similady the use of defensive publication arising nom the exemples of the Regiw 

of Lnvention and Commwiity Biodiversity Registers in India ceveal that as a defensive 

mechanhm it rnay be dificult to establish prior art, givm the wide range of possible downstream 

developmcnts the original howleâge could unciergo. Furthemore it was argued that it may k 

d=cult to ensure that al1 knowledge is doçumented, or that necessary depositions of the sample 

are made. Finally, the Registry does not meke a positive assertjob as nothing cequires it to k a 

part of m h a b l e  subject matter. On the flip side, if legislation were to be passeci that c e q u i .  

the Regïstry to k se(ttched, it is apparent that clearly defined parameters for Regidon would 

have to k developed, given that the initiatives exploccd in this thesis appear to be Registerhg 

evcything. Relateà to thii, is the coneaas for fPlse mgbtmion. 



Finally, many ideologicai concems were rais4 in the Ecusdonan context, whereby 

interviewees pointed to Registration as a reductionist activity, that could not easily capture the 

holistic and contemal elements of theu knowledge. If communities were doeumenting 

knowledge, as opposed to using it, the necessary links between the knowledge and the use of the 

knowledge could easiiy be broken. It was feit by some, that the Registry would do more to 

contribute to ongoing nsearch in non-indigenous fields of science than it would to support much 

needed research on the less known indigenous and local knowledge systems. Interviewees 

underlined that it is thmugh the use of their bowledge that r d  protection can be achieved. 

Without this knowledge, and without these resources, the= would be nothing to assert an 

intellectual property right over. Although the use of the tmde secret or defensive publication, 

along with supporting legislation, may either directly or indirectly protect the collective rights of 

Registeced knowledge holders, it is unclear how o d  and s a d  knowledge, and the development 

of kiowledge systems for social benefits (as opposed to commercial goods) will be promoted 

and pmtected. 

Finally, one rnight argue that the very notion of these kinds of codifications, falls within 

the existing legal and scientific paraclip, that they may have sought to reject. Although the 

above distinctions highlight the diffkrent processes by which the Registry can fiuiction to protm 

knowledge, they also reveal an intetesthg convergence of the two models. Clearly, while one 

mode1 seeks to publicize information, and the other to privatize, both systems funaion with the 

use of a restricted and hienamhical database, in effect, the line between the two models becornes 

increasingly difficult to discem, as they both continue to publish a limited amount of 

information, d c t i n g  wbat they consider to be as confidential subjeci matter as a mechanism to 

prornote ethnobiopmspecting (over bioprospecting) and subsequent negotiations- Both system~ 

promote a kind of oligopoly right o v a  knowledge. 



These fuidmgs raise interesthg questions and challenges for those currently involved in, 

or contemplating the use of the Registry as an IP a d o r  non-IP protection mechanism. The 

Regisûy may still be wbat many of its proponents consider as a necessary compromise. As 

explored in this thesis, although proponents of the Registry point to it as a possible solution for 

consetving and protecting knowledge fiom king lost, it is emphasized by many, as a mechanism 

for reversing the skewed distribution of information and benefits that have resulted fiom an 

increasingly lopsided control of knowledge (Achar, 1997; Gupta, 1999; Kothari, 1994; Vogel, 

1997). For Utkarsh, as for most of the Registry proponents in lndia and elsewhere, the Registry 

is a ".. .tool to establish claims of individuais and local comrnunities and to bring to them an 

equitable share ofbenefits flowing fkom the use of such knowledge and such mou~:es"(l996:3). 

For other Registry advocatcs, such as Ani1 Gupta, dthough non-IP aims such as the conservation 

of knowldge and the elevation of I&LK systems into decision making* are important, it is the 

equitable sharing of benefits that is centra! to the Registry process. As Gupta states with regards 

to the long histoxy o f  unacknowledgd sharing of I&LE "...we have to discuss the issue of 

recognizing, respecting, and rewarding the contributions of local commUNties"(l999: 1). Finally, 

as U t k d  states: "in this world of globalisation, commercialisation and privitization, 

information is playing a central mle in deciding who ôenefits and at whose cost. Physical, 

material or economic stttngths are no doubt important, but it is the ability to manipulate and 

control information that is providing the decisive advantage in a cornpetitive world, as never - 

before" (Utkarsh, 1998). 

While many of these aims, may not be incompatible with the goals of indigenous and 

local peoples, the consideration of the concerm raised in this thesis indicate that the emphasis on 

IP objectives may undermine the non-IP stcategies that currently direct many indigenou and 

local initiatives. If the Registay is to shüt h m  a strategic to a more ontological appmech to 

indigenous and local knowledge protection, it moy be tbat local initiatives îhaî aaphasize p o c w s  



instead of product can facilitate a more dynamic, as opposed to static understanding of 

indigenous and local peoples. Aithough this thesis has sought to danonstrate that the Registry 

may not stnctly reflect indigenous and local visions and culture, such a statement, does not 

preclude the possibility for a reformulated ontological approach to contemporary strategies of 

control. 

Through an exploration of the various spheres of contention sunounding the protection 

of indigenous and local knowledge in general and the Registry in paeticular, 1 have hoped to 

move beyond a strategic analysis of contesting technical reports, which although important for 

the articulation of distinct perspectives of the various actors engaged imthe debate, have gceatly 

contributeci to a mapping of the microbial imaginaries, they have aiso Md a supposed rigid 

boundary behveen the increasingly polarized debates. Such a rifk, 1 would argue enforces a 

se Wother duality that b l w  the dynamic interplay ktween perspectives. If the varied 'reaponsa' 

to knowledge protection are to be understood, as RB J. Waiker suggests, they must not be 

consmicted within the presumed territorial boudaries they seek to encounter. 

indeed a bnef historical 'holiday' to the hntier of the old Roman empire, argues 

Michael Shapiro, is essential for an "...appreciation of Roman 'security' (that) must necessarily 

displace a strategic approach to geographic strategies with an ontological approach to geographic 

imaginaries" (1997:xii). If Roman territorialization is to be undemood it must be situateci within 

its cosmological and moral construction that moves beyond strategies of securllig and patrolling 

bomdaries. The latter approach Shapiro argues throughout his book, has in fsct provided 

egregious misreadings of various cultural pnctices ofspire. Haice from an ontological 

perspective, Roman practices of imperhi space, and mac specüicaily '...Roman h n i e m  were 

aot precise lines of defaice or dorcernent that radically separated what was Rome h m  

non-Rome. Indeed, dcspite how o h  Rome's fdl as an empire has been attm'buted to the 



'baibanans' at the gates, Roman fiontiers were more zona1 than wall-like" (Shapim, 1997:xii). 

The Roman enclosure of sacral space Shapiro refkcts, has more to do with their projtxted seme 

of control over the periphery than with the actuai patrolling of their irna@ned borders. The 

importance of such an exploration of the contempocary microbial 'operathg systems' hm in this 

chapter sought to illuminate the porous borders of biotechnology that reflect the irnaginings of a 

utopic vision that may perhaps not be enclosed. However, in constnicting this vision 1 was sûuck 

by the power of Francis Bacon's utopia, as it provides a lem within the presumed territonal 

boundaries for understanding the complex issues revolving around the social construction of 

mechanisms for protection. 

ûfa variety ofpossible evolutiomry scenarios, the most illuminating reconstruction of 
the origin of genes is held in a paradox. m e  first organism musi hme had some fonn of genetic 
mechanism t h t  would e w r e  its continuity. However, ewn the most simple of modem 
organisrns are complex. The primai gene it isjèft, was probubij nothing more t h n  '... a rare, 
eccentric moledar product of such chemicaf chos. But it possessed a singukv gifl - the 
power of self-eplicution " (Suzuùi, N9O:liJ However this muverick serf-replicating molecule 
introduced with euch stage of devehpment, an element of chemicaf impeflecclin. mis hos led to 
over a billion yeurs of genetic diversity and bioiogrcui evolution nie reàuctionist science of 
modern biotechnology t h t  hm ambved in t k  14FI seconà of the evolutiomny d q  could 
extinguish that singuIar gijl of fi/. 



Dear member of the Yana Yacu Community, 

My name is Kate Harrison and 1 am a Master's Researcher fiam Canada. 1 am undertaking my 
University studies at Carleton Univemity and 1 am also currently wocking for the International 
Developmait Reseamh Centre in ûttawa, Canada. 

In ment months I have k e n  investigsting conservation saetegies in various parts of the world 
and recently came across: "The Roject for the Recuperation and Development of Indigrnous 
Knowleâge for the Conservation of Ecosystcms and Biodiversity in the Amazon Forest of Yana 
Yacu Sacha" that you are currently involvcd in with the Quichua Biotechnology Institute. 
Although this project is partially fbnded by my organization ([DRC) through the indigenous 
Knowledge Programne 1 have come as a student researcher. 

1 have come to Ecuador to fmd out more about your conservation and protection strategies. 1 am 
interestai in exploring issues related to the legal regulation of grnetic resources. In particular 1 
am hterested in altemative protection mechanisms for the protection of indigrnous knowledge 
and biodiversity. In this sense 1 have a lot of interest in the activities your community is engaged 
in, related to the documentation, recuperation and conservation of genetic rrsources such as the 
focw of the IQBSS proje*. 1 would like to explore with you the e ~ d v e n e s s  of thcscs actbitics 
for the protection of your rights with icgarâs to activities such as bioprospecting. 1 have alrcady 
been in contact with Srta- Rosa C. Vacacela, the director of the IQBSS who h invited me to 
discuss my research Mer with the organization and with you as wcll. 

If you are interested in having a personal or group interview with me 1 would ask that you rad  
and s i p  the Consent Fonn that 1 wül pmvide you with. This fom is in order to arwe that your 
rights are protected with regards to this research. Please fcel fke to ask me any questions 
reguding the Consent Form and this research. 

A questionnaire is pmvided that lists the kiuds of questions 1 wül be asking you in the intewiew. 
1 would k interestcd in visiting the various garda projects and talking to community manbers 
thet have been or w m  involved in the projcct. nie interviews will k participatory in nature and 
will follow a semi-stnicturcd format. The interviews can take place whereva is most appropriate 
for you. Although there is no anticipateâ risk involved with this research, issws of anonymity 
and confidentiaiity are ddrrssod in the Consent Fom. 

As the purpose of this r*reerch is to explore possible knowlcdge protection mechanisms based on 
your concerns, perceptions and aspirations your participation in this mcarch is fundamental to 
the outcorne. 1 will k later analyting the information you provide withîî dK conrad of national, 
regional and intcmationrl lcgislation relatcd to g d c  rcsources. The infocmation will contribute 
to my Master's thesis essay and dissertation and to a repon for IDRC, IQBSS am! for your 
community. 1 wili provide Spanish and Engiish copies of the nail report to your community and 
tbt IQBSS. 



Although the Consent Form requins your signature you have the nght to withàraw or in an 
interview, not to answer al1 questions. In the cese of a minor, shc/he mey withdraw, or the 
parentlguardian may withdraw on the minor's behalf. Your signature in no way constitutes a 
waiver of your rights. It is maely documentation that your were Wormeâ about what the 
tesean:h would entail, and on this b i s ,  agreed to participate. 

My wisb is for ihis research to document your concems and goals and to contribute to a 
discussion of possible protection strategies regardhg your g d c  resources and knowledge. 

1 hope that you will be able to take part in this research. 

Kate Harrison 
Sustainable Use of Biodiversity 
International Development Rcsearch Centre 
PO Box 8 5 0  
Ottawa ON Kf G 3H9 Canada 
tel) 613 236-6163 
fax) 6 13 567-7749 ~2584  
4: IdLamson@idrc.ca 



Appendix B 
Piriieipaoiy Reamirh Project 

(Also available in Spmish) 

Consent to Participate in interview 
and 

Release Interview Information 

1 agree to participate in an interview or dissucssion p u p  about community protection and 
consavation strategies of biological divasity and associated knowleâge and activities related to 
the "Roject for the Rmperation and Development of Indigenou Kwwledge for the 
Conservation of Ecosystems and Biodivasity in the Amazon Forest of Yana Yacu Sacha". 

I will participate in the interview or discussion gmup under the following conditions: 

I wiîi allow the interview to k tape recordecl or recordcd in wwiting. 1 understand the 
interview is king recordcd so that nothing is missed so my words are not changed or 
misu11defttOOd. 1 can tum off the tape recorder anytirne during the interview. 

1 agree to allow Kate Harrison to use the information h m  the interview or p u p  
discussions in the ceseah pmject, report and publication. However, I undastand that 
my pcivacy and confidentiality will k protected by âisguising nmes and any other 
identifying idocmation. 

1 understand that 1 have the right to withhw, or in an interview not to answer. 

Signature of participant 

Date Date 



Appndix C 
Quichua Biotechoology Institute Qumtioonaire 

(Also availoble in Spanish) 

Introduction of research: 
Date: 
Location: 
Tape recording accepted: 
Consait Fom Siping: 

N a e :  
Age: 
Gender: 

What kind ofwodc are you involveci in with the IQBSS? 
Are you in any wey involved with the "Roject for the Recuperation and Development of 
Indigenous Knowledge for the Consetvation of Ecosystems and Biodiversity in the Amazon 
Forest of Yana Yacu Sacha"? 
Couid you please bnefly describe the project in your own words? 
Would you be able to briefly elaborate on the community of Yana Yacu? 

How bas the community ben involved in the Roject? 
Have they been involved with the development of the objectives? 
How are or will these objectives be met? 
Why does the howledge of the community members have to be protected? 
Who or whst does the knowledge and or biodiversity have to k protected nom? 
Who visits the community? Why? 
How does the community respond to these visits? 
What do you think of ihese visits? 
Has the community voiced a need to develope a strategy for dealing with visitors? 
Has the community voiced a concem for protection? 
How will the activities of this pmject help to protect hem? 
Are these d B i t  kinds of protection? 
1s the community involved in other taritonal strategies? 
How have cornmunity memben been asserting theù rights, territonal or otherwise? 
If so, are they diffcnnt h m  the strategies of the Roject? 

Whst is the community relationship with extenial agents: otganizations, govemment, other 
indigenous communities etc? 
1s the oqyahtion involved in other similar activities. If so where and couid you pl- indicate 
on the map pcovided? 

Do you have any questions you would like to a& me? 
Would you k interested in participahg in this puticular research project? If so how would 
would you like to be involved? 



Appndl. D 
Yana Yicu Slcbr Community Qucstionniin 

(Also avuiluble in Spnish) 

introduction of research: 
Date: 
Location: 
Tape recoding accepted: 
Consent Fom: 

Name: 
Age: 
Gender: 

A varkty of PLA taob will k urcd to explore contrvation and protection itrategicr and 
perceptions of the Yana Yacu community memben. The qucrtiou tbat loUow may be 
a s k d  direct& or the P U  tool describd may be used to expiore the r m e  question. 

Quemtions: 
What conservation and protection activities are you or have you beai involved in? 
Are you hvolved in the IQBSS Pmject? 
in what ways are you Uivolvcd? 
Has your involvemcnt effected your usual activities? How? 
Has the project changed conservation and or protection strategies? If so how? 
Who was involved in those activities? 
How wcrc they involved? 
Are they involved in the c m t  pmject activities? 
What is the gender dimension of participation in the pmject anivities? 
What was the genda dimension of participation in prior conservation and or protection 
activities? 

PLA twls to be useô: 
b A Tramect Waik thmugh the community with comrnuiity m e m h  will involve 

oberservation and discussion about theu territory. The welk will attempt to cover major 
ecological, production and social stratifiai zones of the community. 

b Visiting the pmject garâens arc a primuy part of the pmject. nKsc visits will ailow me 
to explore whrt and why they arc gardctilng. 

&miShw:tured Intentiews thughout the waik and @en visits will explore the 
manbers involvernent with the pmject, daily advities end Iabour patans. 

b Dai& Scheddes can be used to iâentify labour pattans rad involvcmcat in the pmject. 
They a n  also meal work d i s a i i o n  aad can serve as a comprri*son between g m d a  
and age groupa. Whai explod  dong an historid timcliae iby can a h  meal how 
1&sc scheduks ûavc cbaged ovcr timc and why. 



b Community Mapping also provides a sense of the participants activities and the people 
and places tbat they associate with. It may also reveal what is of importance to diff int  
people- 

@ S e o s o ~ I  Calendars will pmvide an ovewiew of the participants life over a yeat and 
what times they are involved in diffaent activities. 

b Historicaf Tirnelines will also help to explore any important events or chmges in the 
community h m  the participants perspective. The theline can be done through pictures, 
writing or symbols and could focus on a specific subject or be gened in n a m .  For 
example changes in the commmUlllty can be charted, or political or envuonmental fmors 
can be elaborated. 

Questions: 
What activities are king conducted with relation to the pmject? 
Why are these activities king cond~ed?  
Who has visited the comrnunity? Why? 
What do you think of these visits? 
Has there been biopmspeaing activities? What do you think of these activities? 
Assuming that the project bas ken initiated as a result of these activities, how do you think the 
projezt will help to 'pmtect' yow knowleâge and resoutces? 
Are the= other activities that m y  dm provide 'protection'? 
Are you hvolved in those activities? 
What does protection mean to you? 
Would you seek the same kind of protection for dl knowledge and or resources? 
If not how would you catcgorize your protection systm? Along what criteria? 
What have you donc in the past when someone ha9 sought either knowledge or murces? 
How do you think you wouid respoad in the fitture to such activitics? 

PLA Toois: 
b Mu@k Ranking of the selected g d e n  species will be important to explorhg the criteria 

for selection and value. This activity will also help explore the notion of 'protection' 
througb the developmmt of a naditional knowledge hnework. The ment w of GIS 
and Traditionai Knowleâge Based Systems will k explored Mer as a method for 
assessing knowldge systems. A bnework would k developed diat categorizcd types 
of information based on the importance of the idonnation. For example based on the 
Yana Yacu Classification System of historical places. cultural sites. sacreû sites, 
biopbysical rrsoums. plants, animals and trees the Matrix could help to explore the 
desid availability of the information h m  completely public sources such as databases 
to bighly private and sensitive info-*on. 



Appmdb E 
Etbks Committee Final Ckrrrnct 1999/09107 

Dear Ann Burgess, 

Thanks for getting the Ethies Committee Response back to me so quickly. 1 have responded to 
each question d k t l y  and h o p  tbat this will help CO clarify my research proposal. 

1. The inlormed c o w n t  letter b complu and bard to undentand. Cam it be utielactorüy 
communicated to non-profarional peopk? 

1 believe that the informed consent form can be satisf8çtonly communicated. The Consent Fonn 
basically expresses three important points: 1) the recordhg of the interview, 2) the use of the 
idonnation generated and the assunuice of contidentiality and 3) the rigbt to withdraw. 1 believe 
dl of these points to be essential and necessary. These points can be conveyed by the participant 
reading the fom or by rcading and explaining the fonn to the participant. I will k spepkllig in 
Spanish to the participants and d l  documentation will be provided in Spanish as well. 

1 have already spat some time in Ecusdor and have dealt with various indigenous peoples who 
have demonstrated a high level of understanding in this area. Recently 1 attended a wodcshop on 
the protection of indigenous women's craffs (indigenous women h m  various parts of South, 
Centrai and Norîh America attcnded) and they dso demonstratd a high level of understanding in 
the area of intellecul propcrty rights. Interestingly enough, the nature of the consent fom 
refîects the very kind of data 1 am going to Ecuador to collect. Namely how these people wish to 
pmtect their bowledge. 1 d i z e  that this consent fom may bc dificult to communicate but 1 
believe that it is an important part of the process and I will take the time to communicate it. 
Given that many indigenous cornmunitics have voiced their concem over the intrusion of various 
'prospectors', 1 believe it to be an important part of the development of a community strategy for 
deaiing with mearchers such as myself. 

2. Aow long will yoo spcnd in the field? The PLA techniques only work ifter triiM hm 
gmwn, and the techniqua thebcuciva bke i lot of tirne. 

1 will k spcnâing approxllnauly 2 montlu m the field. 1 quite agree that the PLA techniques 
w o t  ove  thne as trust develops. However 1 have listecl the various PLA twls as possible tools 
that 1 might use to undc~tand something fbher. 1 reccntly attended a 1 week participatocy 
wockshop that explored P U  tools through practical applications and ceaiize that dthough many 
of thm, ccqWtc t h e  to be mily effective, k t  some -1s an practical and provide a uscful 
means of undentandhg socnethhg mer evcn in a short time paid For acample commryiity 
mapping will help to develop a cl- ~ a s c  of the community, taritory and project conramd. 
It is in fsct a v a y  'frmiliar' tool to w to explain your sumundings. Although the use of the 
tcml in this short period of timc may not meai as much as it might whm used afùr a long pcriud 
of tirne, it will still be usefil in understanding the annit of the pmject and various territorial 
issues. It will help to kaa acplain what thcy arc hing and why. 



The focus of my research is not strictly on existing legal regines, but on alternative protection 
mecbaaisms. In this case the documentation of howledge in the biodiversity rrgistry is a 
possible example of one such alternative mechanism. Not a lot has been written on this topic 
thaefore 1 believe it to k important to h d  out exactiy what these initiatives are about fian the 
people involved in the pmcess, in this case the Yana Yacu Community. Furthemore a lot is 
behg Wntten about how to pmtect indigenous knowledge at the non-local level and it would 
appear to be important to speak to indigenous people themrrelves in order to better undcRtMd 
what they mean by protection. This of course will be contrastai and compared to the policy level 
discourse in my thesis. 

4. Tbe prolect look lik an LDRC project impcrfectly dapted to k a tbais. Will the 
participants fecl fret to say no, or k fmnk, gîven the Cinadiin govemment rffïürtkn? 
We rcc the difkrcict and koow DRC b a g m t  and independent orpnimtion. WU1 
Ecuodorianr? 

1 would agree that my affiliation to IDRC could be a limitation. In fact I will address this very 
limitation in my thesis dong with any other limitations. However, this very afE1iation could also 
be a m g t h  in that it could aisure greater trust between myself and community membas as 1 
will be inaoduced by the very Indigenous Biotechnology Institute they are worlring with and are 
apart of. (Its head quarters are on the territory itself and it is an indigenous run orgsaization.) It 
would scem to k equaUy a limitation to have no afEliation at al1 and to simply plummet into this 
community as another wiknown mearchet. 1 am not going there to evaluate this pmject per se, 
(ïe. Is it succersful as  a project in and of itself.) I am thae to fmd out more about what thcy are 
doing, how they are doing it and to what ends. What does 'protection' mean to this community? 
Why do thcy necd to 'protcct' thcir biological resources and knowledge? How do they think 
these activitia will help to 'pmtect' them? Although my aftiliation to IDRC may afFéct the 
icsults 1 obtah, I klieve that 1 will still k able to explore the questions rai& in my thesis 
~~~04- 

1 hop  that these fesponses have helped to cl&@ the points r a i d  by the Cornmittee. I look 
fornard to your cesponse. 



Appendix F 
Contact Mt 

Institution 
Address 

Interviews 

Institution 
Address 

Interviews 

Institution 
Address 

intewiews 
Visits 

interview 

Institution 

Address : 

Interview 

Institution 
Address: 

Interview 

Institutho 
Address: 

Quichua Biotechnology Institute (IQBSS) 
Bosmediano 35 I and Bellavista Alta, Quito, Ecuador 
tek265-986 
email: ss@hoy.net 
20 September 1999 
î 3  Septemba 1999 

Ecociencia 
Isla San Cristobal 1523 and Seymour, Quito, Ecuador 
tel: 45 149616891697 
21 September 1999 
7 ûctober 1999 & 14 ûctober 1999 

Pammo Projtct 
Isla Fanandina N43-4 1 and de Berlanga, Quito, Ecuador 
tel: 02-452-678,258-220 

24 September 1999 and visit to project near Riobamba: 27,28,29 September 
1999 
6 ûctober 1999 

Pmyecto Uso Sostentibk dt los Rcet im Biologicos y Parslqaki 
Cornunitarios en el Componente de Politkm y Asuntos Lcgilos del 
Pmyecto (SUBIR - CARE) 
Eloy Alfm 333 and Nueve de Octubre, Quito, Ecuador 
tel: 528-6%/689/697 
4 October 1999 

Accion Ecologica, Instituto de Eatudioa Ecologbtrs del Temr Mundo 
Akjandm de Valdez N24-33 and Espanol de la Gasca, Quito, Ecuaâor 
tel: 547-5 16 
1 1 October 1999 
1 1 October 1999 

Centm Eeuitorirno de Dcrecbo Ambitatal (CEDA) 
Eloy Aifm 1770 and Rusia (3rd Flwr), Quito Ecuador 
tel: 553-646, fuc: 23 1 4 1 014 1 1 d l :  ce&@uio.satnet.net 
18 Octobcr 1999 

Coodiirdorr de h Orginhaciones bdigeau de Ir Cuenca Amuonieri 
Cdle Murgeon 717 and Avenida America, Quito, Ecdot ,  Casilla: 17-21-753, 
tel: 562-753,545457,502-260 
email: coica@uio.satnet.net 
Http.J/www.satnet.nct/coica 
19 O c t o k  1999 



Institution 

A d k s :  
Interview 

Institution 
Address: 
Interview 

Institution 
Address: 

Interview 

Interviews 

Iaatution 
Address 

Interview 

Union de Organbreiwa y Coaminidrda de Anyicbryi Ii Fnpram y 
C8ri iqd ( ~ c o ~ - c )  
Via Zuleta Casa Artesanal de Rumipmba, La Esperanza, imbabura, Ecuador 
21 October 1999 

Fedencion Indigtnr Campcrina imbabum 
Rafael h u m  Andinde 15-69, Ibarra, Imbabura, Ecuador 
21 October 1999 

Jambi Hiirai Centni de Mediciar Alttrnativa 
Calle Guayaquil 6-19 and Cristabal Coloa. Secm Copacabana Otavalo. 
Imbabura, Ecwiot 
teilfax: 06 921-712 
21 October 1999 & 26 Octobcr 1999 

26 ûctober 1999 
26 October 1999 
26 ûctober 1999 

Cent- de Eahidh Pluricultuiikr (CEPCU) 
Atahualpa 760 and Juan Montalva, Otovalo, Ecuador 
TeUfax: 593-6-92 l-775,920-26 1, Casilla Postal: 1 82 
email: CEPCU@uio.satnet.net 
21 ûctober 1999 

Otber OrpniPtions Contactd 
National Herbarium (1 5 October) 
FLACSO (4 ûctober) 
Universidad Catholica (5 ûctokr)  
Federacion Indigcna y Campesina de Imbabm (INRUJTA-FICI), Otovalo, Ecuador (21 
-ber) 
Ministcrio de Agricultura y G d e n t a  (Minisîry of Agriculture and Livestock) (Bricf Discussion) 
(25 October) 
Abya Yala Riblishing House (Severai Visits) 
Confederacion de Nacionelidades Indigenas del Ecuador (CONAIE) (12 & 13 ûctober) 
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