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This thesis will reveal how juridical efforts to address the failure of 'conventional' 

sentencing dispositions to adequately deal with sexual viotence in Aboriginal communities can 

be informed by the colonial ideological trope of 'noble savagism'. Through an analysis of the 

development of the 'noble savage' stereotype and the ideological effects of this perspective on 

Aboriginality, this thesis will reveal how judicial attitudes as expressed in sentencing Aboriginal 

sex offenders show an ambivalence that cm be linked to historical understandings of 

Aboriginality. The presence of 'noble savagism' in these juridical discourses suggests a need for 

greater judicial attentiveness to the assumptions that are guiding the way they relate to the 

Aboriginal peoples that appear before them. By exarnining how the ambivalence of 'noble 

savagism' can be reproduced in contemporary juridical discourses, this thesis will raise some 

important questions that suggest areas for fbture research, exploring some issues that arise in 

judicial attempts to take culture into account in the sentencing process. For while culture and the 

needs of Aboriginal communities are being considered in sentencing dispositions, some judges 

seem to be unaware of the potential dangers in failing to exercise caution in interpreting the 

relevance of Aboriginality to the sentencing proces. 
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1 
Introduction 

From the spiritually rich, peacehl Amerindian of North Amaican mytholagy to the 

pejorative imagery of the 'dirty dninken indian', Euro-Canadian society appears to possess 

conuadictory stereotypes of Aboriginal peoples. While the mythological and pejorative 

stereotypes appear unrelated, in fact both positive and negative images reflect colonial 

ideological beliefs as manifested in the stereotype of the 'noble savage'. The 'noble' and 

'savage' images coexist in popular stereotypes of Aboriginal peoples, who are often admired for 

their 'nobility' yet simultaneously denigrated for their ' savagery '. The tenn 'noble' as used here 

represents references to characteristics coinciding with mythological images of pre-contact 

Aboriginal culture, as well as the tenacity of Aboriginal peoples in stniggling to overcome post- 

contact obstacles. This 'nobility' stands in constant tension with discourses of 'savagery' which 

are associated with more pejorative imagery, refening in current discourses to the symptoms of 

colonial-related deprivations of Aboriginal communitieq as well as the putatively impulse-driven 

state of so-called 'primitive', pre-contact Aboriginal societies. Attitudes towards Aborigind 

peoples as expressed in jundical dismurses can reflect the ambivalence of this juxtaposition, 

vacillating between the protection of Aboriginal 'nobility', that is, the spiritual and artistic 

elements of Aboriginal culture and communities that havé survived colonial aggression, and the 

governance of Aboriginal 'savagery', a status suggested through references to the severely 

marginalid status, alcoholism and violence of contemporwy Aboriginal culture and community 

life. 

In this thesiq the term 'noble savagism' then, is an idiom b u g h  which the view of 

Aboriginal culture underlying many contemporary juridical discourses will be explored and 

ultimately exposed as premised on iderilogical beliefs and stereotypes first formulateci and 
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articulated in Canada's early colonial history. The focus of this examination will be upon the 

sentencing of Aboriginal sex offenders, as this thesis will suggest that cumnt attempts to 

consider culture in the sentencing process can sometimes be premised on the assumptions t b t  

underiie 'noble savagism', narnely: a tension between a need to both protect and dm regulate 

Aboriginal peoples. Through an examination of colonial ideology and the stereotype of the 

'noble savage' in Western thought, this thesis will reveal a continueci reliance of the judiciary on 

the historicallyderived imagery of 'noble savagism' in comprehending Aboriginal culture when 

sentencing Aboriginal sex offenders. While current attempts to provide a more culturally 

appropriate sentence to Aboriginal offenders do show promising potential, the presence of 'noble 

savagism' within these juridical discourses suggest that stereotypes are influencing some judicial 

perceptions of Aboriginal culture and thus playing a role in the sentencing process. 

Aboriginal culture has been, and often continues to be, comprehended as 'primitive', a 

relic of Canada's pre-colonial past. This thesis will show that cultural differences are understood 

not only through references to the self-identity of Aboriginal peoples, but dso through the self- 

identity of non-Aboriginal Canadians. As a result, images of Aboriginal peoples may be 

primarily drawn fiom a contrast between Aboriginal and non-Aboriginal cultural values. Euro- 

Canadian perceptions of Aboriginal culture largely stem fiom our attempts to better understand 

our weaknesses as a society and our past wrongdoings against Aboriginal peoples, as well as 

perhaps our strengths, our capacity to leam fiom the mistakes of our predecesson. As such, 

through the ideological trope of 'noble savagism' Canada's colonial pas! and its most brutal 

practices have corne to be identifid as the essence of the Aboriginal experience, the 

overwhelming and dl-encompassing source of the Aboriginal cultural identity. The predominant 

image of Aboriginal culture underlying colonial ideology and legal thought drawn h m  thw 
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ideology is a picture of the spiritually rich Aboriginal person who hunts for food for his fàmily, 

who conveys the teachings of his ancestors, who desires 'healing' rather than retniution for 

wrongdoers, yet whose victimization by colonialism has caused him to become alwholic and 

constantly on the verge of tuming violent against a family member when colonial difficulties 

become too debilitating. As will be seen, it is this Aboriginal person that judges are sometimes 

looking for when assessing the Aboriginal sex offender, and it is these characteristics of the 

Aboriginal offender that the judiciary may emphasize. In encounters with Aboriginal offenders, 

a judge can obscure the unique characteristics of the individual, and instead look for attributes of 

the stereotypical 'noble savage' revered in Canadian mythology, transformed by a homfic past 

into an impulse-driven yet 'noble' victim of colonial aggression. That which does not fit within 

the stereotype of the 'noble savage' is rendered peripheral. 

While the unique dificulties of, for example, the residential school victim tumed 

victimizer can be recognized through 'noble savagism', experiences that do not appear to be 

distinctive to Aboriginal peoples may be denied significance. This very narrow conception of 

Aboriginal culture as perceived through the aperture of 'noble savagism' involves the emphasis 

an Abonginal peoples as different Rom non-Aboriginal peoples in a way that can allow the 

judiciary to appear to be acting in a culturally sensitive manner when imposing Eurdanadian 

perceptions of Aboriginality ont0 Aboriginal peoples. 1 will show the ambivalence of the 'noble 

savage' stereotype in racial discourses and the resulting tension that lies within attitudes derived 

fiom an image of 'noble savagism'; so while some judges express admiration for Aboriginal 

steadfktness and resilience, and seem to reco@e the importance of community and culture, 

Aboriginal communities may be simultaneously portrayed as disordercd and dysfunctional. In 

the process, Abonginal cultural identity is expropriated and redefined in a way that can serve to 
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transform the victimization of Aboriginal peoples fiom a problem of a fiindamental power 

imbalance, into the more simple issue of a conflict between Aboriginal and non-Aboriginal 

concepts of justice. Through an analysis of 60 cases involving a consideration of the relevance 

of Aboriginality to sentencing Aboriginal sex offenders, we will see some of the potential 

hazards in assuming the judiciary can appropriately provide a culturally sensitive sentence. 

Chapter one will provide a general fiamework for this paper, establishing the conceptual 

basis for chapters two and three. We will explore how to locate the 'noble savage' stereotype, 

colonial ideology and discursive references to 'noble savagism' in judicial discussions on 

Aboriginal culture. Chapter two provides a historical background of 'noble savagism', 

examining how the 'noble savagery' of Aboriginal peoples has been discursively formulated in 

various historical contexts. Through an analysis of the ideas of such theorists as Rousseau, 

Locke and Morgan, images of the 'noble savage' will be shown to underlie Western thought on 

the natural state of man in the absence of Western forms of government. This endeavour wilt be 

facilitated by some literature on Aboriginal culture in Western thought. Chapter two will 

demonstrate how the ambivalence of 'noble savagism' leads to an inherent tension between the 

desire to protect what has been deemed desirable about Aboriginal peoples, and efforts to 

eradicate more negative elements through the imposition of putatively superior Western political 

structures. 

Chapter three analyzes judiciai discussions on the retevance of culture and the Aboriginal 

status of the accused in sentencing for sexual assault. The chapter locates remnants of colonial 

assumptions in judgements, determining how contemporary juridical discourses can reflect the 

imagery of the 'noble savage' as seen in chapter two in assessing the culpability of the offender 

and in deciding if community input into the sentencing disposition is appropriate. We will see 
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how judicial attitudes can reflect continuity with the paternalistic understanding of Aboriginal 

peoples seen in the discourses of some colonial authorities, showing an assumption that ultimate 

jurisdiction over sexual violence in Aboriginal communities must remain with the courts while 

recognizing the importance of community involvement in establishing the most appropriate 

sentencing disposition. Chapter three estabfishes some of the dangers of the judiciary's Mure to 

adequately recognize the importance of balancing between the universal element of the rule of 

law, that sexual assault is condemned and m u t  be condemned as unacceptable regardless of 

cultural differences and socio-economic deprivations, and the n e c e s q  recognition of cultural 

differences, that semal assault in Aboriginal communities has some contextual dieerences which 

affect the offender'q victim's and community's experiences of violence, yet which make the 

assault no less heinous than in non-Aboriginal communities. This paper is limited to an 

examination of reported cases, and does not contrast Aboriginal with non-Aboriginal cases. An 

exhaustive analysis of unreported cases and non-Aboriginal case law is beyond the scope of this 

thesis. This thesis does not purport to consider if differential treatment exists in Aboriginal and 

non-Aboriginal cases, but simply points out the colonial ideology that can underlie current 

juridical discourses and sentencing practices. 



Cbapter One 

Conceptuaking LOthtmtsr': Stemtyping, Discourse and Idealogy 

The decision of the Supreme Court of Canada in R. v. ~~adtre' ,  which tenders the reference 

to alternatives to incarceration and the unique circumstances of Aboriginal offenders in Criminai 

Code section 718.2(e) a mandatory consideration, and the more ment decision in R v. ~ e l f d ,  

reflect a general judicial recognition of the need to consider community input in sentencing 

Aboriginal offenders. While an assessrnent of the relevance of the Aboriginal status of offenders 

to the sentencing process is an important fist step towards addressing the owr-representation of 

Aboriginal peoples in Canadian prisons, the emphasis on the Aboriginality of offenders can be a 

problematic fonn of racial discourse. As this thesis will suggest, discourses on Abonginality can 

be a forum through which colonial stereotypes ofthe 'noble savage' can influence the sentencing 

process, A common assumption in juridical discourses is that while Aboriginal peoples remain 

scarred by colonialism, Euro-Canadians have been relatively unaffkted by colonialism, having 

emerged into a more enlightened and sympathetic era. However, the Euro-Canadian identity has 

also ban  significantly affected by colonialism, so that the taken for granted assumptions first 

articulateci in our early colonial history can be an idéological filter through which Aboriginal 

peoples are comprehended. When confionted with an issue involving Aboriginal peoples, there 

is a tendency at times to turn to discoutses on difference and dslimit the problem as one of 

Aboriginal versus non-Aboriginal peoples. Thuq judicial interpretations of Aboriginal versus 

non-Aboriginal identity can play a role in the sentencing process. The iirst task ofthis chapter is 
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to delineate the parameters of this inquiry into the nature of racial discourses in contemporary 

Canada in order to establish how discourses on difference become essential. 

Discounes on Race 

Racism is an extremely complex and controversial phenomenon. Rather than provide a 

definition of racism which is bound to be limited in scope, it seems more usefiil for Our purposes 

to focus on how Aboriginal experiences are understood in essentialist terrns, and how we c m  

analyze these as discourses on race. David Theo Goldberg proposes two general theoretical 

paths through which to analyze discourses on race: 

The first consists in analysing the history of race formation, that is, the transformation 
over time in what gets to count as a race, how racial membership is detennined, and what 
sorts of exclusion this entails. The second concerns attention on racial strbjecIr~c~tion 
and subjection. The aims of this second concen are twofold: to demonstrate how social 
agents are defined or define thernselves as racial subjects. And to show what sorts of 
social subjection this entails both for the racially formed (racidized) and racially forming 
(racialking) producers (1990: xii), 

An analysis of racial discourses then, involves establishing how difference is discursiveIy 

identified throughout history and the Iinkage between the identification of racial diffaence and 

cultural identity. Racial discourses are dynamic structures which are continuously being 

formulated and re-defined to confonn with experiences, and thus take on innumerable, 

sometimes contradictory, forms. The 'noble savage' stereotype is one particular fonn of racial 

discourse. 

Stenoty ping 

Drawing on Sander Gilmen's Iinkage between self-identity and stereotyping (1985: 20), 

the negative aspect of the 'noble savage' stereotype can be seen to reflect the d e t y  t h l  

Canadians feel over what we may becorne, so that the 'bad seif has been projected onto the 
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Aboriginal 'other' through 'savagism', while the good 'other' seen in the positive attributes of 

the 'noble savage' stareotype reptesents t b  which we fear we cannat achieve - in this case the 

'nobility' of the Aboriginal 'other'. On the one hand, Abmiginal peoples may be perceived as 

having brought violence into our fonnerly safe communities, while on the other hand 

Abriginality can also represent the voice of our conscience, expressing our despair over 

environmental destruction, showing dedication to the community, attentiveness to the teachings 

of elders, and serving as a symbol of a new re-integrative judicial philosophy. We continue to 

see in Aboriginal peoples an image of a pristine past that has been destroyed by 'civilization'. 

Our images of 'others' are a reflection of our anxieties as a society, the ambivalence we feel 

towards the achievements of our own 'civilization'. 

Throughout Canadian history, 'noble savagism' has reflected a commonly accepted 

assumption that Aboriginal communities wuld be both sanctuaries fiom the spintuall y empty 

modern world and a source of 'healing' one's colonial scars, especially when able to successfiilly 

fight against colonial intrusions, and yet, as unable to fight colonialism and its effects, thus 

becoming breeders of the most homfic tiving conditions in the industrialid wodd. The 

ambivalence of the imagery of 'noble savagery' has allowed for the perpetuation of this 

stereotype in diverse contacts. Ambivalence is in fact cruciai to the continued relevance of 

'noble savagery'. As Homi Bhabha points out: 

For it is the force of ambivalence that gives the colonial stereotype its arrrency: ensures its 
repeatability in changing historical and discursive conjunctures; informs its strategies of 
individuation and marginalization; produces that &ect of probabilistic tmth and 
predictability which, for the stereutype, must always be in m e s s  of what can be 
empirically proved (1994: 66). 
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Ambivalence allows the stereotype to remain valid in varying circumstances, so that behaviour, 

whether perceived in a positive or negative sense, can be easily linkeâ to the stereotype. The 

predictability offered by the stereotype gives the illusion of control in a world that appears out of 

control. Bhabha explains how difference is ideologicaily formulated through 'fixity' : 

Fixity, as the sign of culturaühistoricaüracial diffaence in the discourse of coloniaiism, 
is a patadoxical mode of representation: it connotes rigidity and an unchanging order as 
well as disorder, immorality and daemonic repetition. Likewise the stereotype, which is 
its major discursive strategy, is a form of knowiedge and identification that vacillates 
between what is always 'in place', already known, and something that must be anxiously 
repeated. .. (ibiii). 

The stereotype lends predictability and order to that which appears incomprehensibly different, 

yet can simultaneously portray the 'other' as unconstrained and wild. The discursive repetition 

of the stereotype assures its fixity in society's images of 'others'. While the apparent fixity of 

the stereotype ensures continuity in the imagery of 'otherness' over tirne, stereotypes are fluid 

and malleable sources of reference, adapted to accord with experiences. Gilrnen notes that, "The 

objects in Our world are reduced to images. No matter how well articulated, those images are 

constantly altered by interaction with the realities upon which they are based" (1985: 19). The 

mutability of stereotypes allows for their applicability and repeatability in differing contexts. 

The repetition of stereotypes in differing contexts results in a perception that these images are 

derived tlom self-evident truths, separate fiom Euro-Canadian cultural vaiues and interests in the 

maintenance of colonial relations. 

Stemtypes are representations of reality which are formulated and articulateci within 

specific social and cultural contextg giving meaning and hiliarity to a world which often 

appears foreign: 
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Every social poup has a set vucabulary of images for this extd ized 0 t h ~ .  These 
images are the produd of history and of a culture that perpetuates them. None is random; 
none is isolated h m  the historical context. From the wide range of the potential models 
in any society, we select a mode1 that best reflects the common presuppositions about the 
Other at any given moment in history, While al1 these images exist simultaneously, the 
ones that are invested with relativcly greater force viiry over time. An image can gain in 
potency partly as a result of actions by the corce~p~nding real entities (ibid: 20) 

Images of 'others' exist in the common knowledge of a society, providing a means of 

understanding those who are different even in the absence of persona1 encouriters with 'others*. 

Stereotypical images of 'otherness' derive h m  the vocabulary a society invokes to promote a 

shared sense of difference (ibid), rendering the unf8rniliar entirely knowable. Edward Said 

explains that stereotypes are a lens through which encounters with the 'other' are experienced, 

and through which the foreign can be seen as familiar: 

Something patently foreign and distant acquires, for one reason or another, a stms more 
rather than less familiar. One tends to stop judging things either as completely novel or 
as completely well-known; a new median category emerges, a category that allows one to 
a e  new things, things seen for the first time, as versions of a previously known thing 
(1978: 58-9). 

One need not encounter an Aboriginal pemn to feel we 'know' the nature ofthe Aboriginal as a 

powerfùl healer of humanity's ills, and as a potentially violent aggressor. These images exist as 

a lens through which e m n t e r s  cm be viewed and comprehendd. Eqeriences have shaped 

these stereotypes, derived fiom a perspective on the wotld that we perceive as reality. In the 

process, a colonial ideology is fiirmed, a point of derence which is both dynamic enough to 

explain diRering situations, yet also offers the consistency and predictability which stereotyping 

seeks to assure in encounters with those who are different. Despite the mutability of stereotypeq 

they are remarkably consistent in their portrayai of difference, a consistency based on a 

repectoire for identifjring difference. a m e n  argues that the three categories of the Other - that 
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is madness, sexuality and race - hold in mmrnon the dserentiation between normal and 

deviant, for "...the idea of the pathological is a central marker for difference" (1985: 23). 

Stereotypes of Aboriginal peoples as 'noble gavages' are malleable reference points that 

have been re-defined based on personal and group experiences with their 'otherness'. The 

source of the 'othemess' of Aboriginal peoples is a reflection on the ideological basis h m  

which these stereotypes are derived and the experiences that have formed Canada's colonial 

ideology. The mutability of images of Aboriginal peoples can allow for the recognition of 

distinctions between the stereotypical Aboriginal and individual Aboriginals. The process of 

categorizing peoples as Aboriginal or non-Aboriginal is, in and of itself, not problematic but in 

fact a normal and necessary way of understanding the world (ibid 18). However, when 

stereotypes are, to use Gilmen's term, pathological, portraying group members as possessing 

essential, unchanging characteristics that reflect unbridgeable inter-group differences, or 

'otherne~s'~, stereotyping bkomas a very dangerous source ofjustification for racist insMutional 

practices. The over-emphasis on the differences between Aboriginal peoples and non-Aboriginal 

Canadians promotes a division of society, as if we are constantly and inevitably in a perpetual 

war to have our opposing visions of a just Canada realized. 

Idcology 

John B. Thompson proposes that the study of ideology involves an examination of the 

". . .ways in which certain relations ofpower are maintained and reproduced by the endless array 

of expressions which mobilize meaning in the social world" (1987: 517). Colonial ideology 

actively establishes a social realii through expressions, such as stereotypes. Colonial ideology 

is thus a source of reference by which lived experiences are interpreted in ways which convey a 
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belief that colonial power relations are ncccssary and inevitable. Stereotypes are d m  h m  

colonial ideology, yet appear to be separate fiom our socially created version of reality. 

Aboriginal culture is constituted in colonial ideology in ways which serve to justify and 

reproduce existing inequalitieq for within colonial ideology it is believed that until Aboriginal 

peoples have fiilly regained this lost 'nobility' or else been fiilly integrated into the Canadian 

polity, the Crown, through the courts, must intemene to ensure 'savagery' does not get further 

out of control. Thompson tùrther distinguishes between power and domination, in that 

domination: 

. ..occurs when the relations of power are 'systematically asymmetrical' when particular 
agents or groups are institutionally endowed with power in a way which excludes, and to 
some degree remains inaccessible to, other agents or groups, irrespective of the basis 
upon which such exclusion is cartied out (ibid 519). 

As chapter three will show, in encounten between a Eum-Canadian judge and an Aboriginal 

offender, the intoxication of an Aboriginal person can be seen as evidence of colonial-related ills 

based on a presumption that alcohol has caused the downfall of many Aboriginal peoples, a 

belief that has been promoted through colonial ideology and reinforced by each successive 

experience with an intoxicated Aboriginal offender. As a result, the sentencing judge may 

emphasize alcohol use as a distinct chuacteristic of many Aboriginal peoples, and an 

explanation for impulse-driven, violent behaviour in Aboriginal communities. Aboriginal 

offenders then may be understwd according to th& characteristics which wincide with (i.e., the 

'dninken Indian') or contradict (the well adjusteci and succesfil Aboriginal person) these 

colonial stereotypes. 

See discussion of the 'ouiet' in chaper 2, pg. 24.. 



Trevor Purvis and Alan Hunt argue that while both discourse and ideology refer to the 

means by which the social world is understood and how this view is transmitted through action 

or inaction, they are distinguished by their focus: 

If 'discourse' and 'ideology' both figure in accounts of the general field of social action 
mediated through communicative practices, then 'discourse' focuses upon the intemal 
features of those practices, in particular their linguistic and semiotic dimensions. On the 
other hand, 'ideology' directs attention towards the external aspects of focusing on the 
way in which lived experience is connected tu notions of interest and position that are in 
principle distinguishable fiom Iived expetience (1993: 476). 

While ideology involves the experiential aspect of social reality, discourse is the linguistic 

element. Colonial discourses linguistically express and transmit a colonial ideology, while 

colonial ideology is a lens, a particular construction of social reality, through which experiences 

with Aboriginal peoples are interpreted. Underlying discourses are particular ideological beliefs 

that have been discursively formulated and re-constituted to reflect lived experiences. The 

repetition of ideological beliefs in discourse is an important means of reinforcing the legitimacy 

of that ideology and justiQing particular power relations. 

As the previous section illustrated, colonial ideology provides a tilter through which 

Aboriginal culture can be understood, mediating how experiences inform one's interpretation of 

social reality. The colonial gaze more easily recognizes experiences that conform to the 

ideological beliefs that lay within 'noble savsgism'. Discourse is a key justifkatory mechanism 

for colonial ideological beliefs, one way by which 'noble savagism' is articulateci and re-defined 

to conform to experiences. Juridical discourses are ofta informed by, but are not necessarily 

limited to, the ideological trope of 'noble savrigism' in explainhg real-world experiences with 

Aboriginal peoples. Much like ideology is a fiher by which some experiences are more easily 
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recognized than others, discourse also places limitation on which aspects of the social world 

are acknowledged. The capacity of discome to render non-codorming perspectives irrelevant 

is both the greatest strength of discourse and its most substantial weakness. The experiential 

element of social reality found in ideology means that by obscuring certain perspectives, 

discourses are inherently unstable and engaged in a constant process of adaptation to address 

experiences that challenge dominant understandings of social reality. 

Bhabha suggests that: "...the point of intervention should shift Erom the ready recognition 

of images as positive or negative, to an understanding of the processes of subjectification made 

possible (and plausible) through stereotypical discourse" (1994: 67). In this regard, we must 

examine how these images of Aboriginal peoples as reproduced in discourses allow for their de- 

humanization, portraying them as passive recipients of colonial aggression who require the 

intervention of the courts to re-establish their lost 'nobility', yet whose concems can be 

legitimately disregarded when politically expedient. For example, the media is often accused of 

promoting stereotypes4. The repetition ofstereotypes in the media can discursively reinforce the 

validity of these images of the nobldignoble savage who shoutd be pitied yet censured. Earlier, 

it was shown that stereotypes are malleable, capable of adapting to conform to real-world 

experiences. However, those who have minimal contact with Aboriginal peoples other than 

through the media may have no means of questionhg the validity of these images. Limited 

4 Augie Fleras argues in Please Adiust Your Sq (1997) that " . . . d a  s&mtypts of aboriginal peoples dwelt on 
themes of "the noble savane". the "savanc indian" the "cûunkcn Native." and ihe "PubsenRent sairaw." also entitled - 
"Stereotypes" at h@:/~.~ediaawarencss.c&nnli~~uedminrcidi~sle~.him. Alm. sk che Ottawa 
Citizen, WednesQy, February 12, 1997, "Images on ~ctieai piomoa abmi- clichts" rcprinted at 
http:llwww.rnedia-awareness.ca/enalissues/ miarPdlCSOUrOClaiiiCles/clicbe.hmi, "Ibe h&hg wanîar, semial 
mg and mystical indian are al1 staco1ypes that uadcrmiat aborinmals seamhbu for a positive ~elt-image, says a 
na& actor. Gnd Gary Farmer iays the bbmc on TV and l& mvi& W s  &ly a dramatic movie mi& 4 t h  
abcniginais tbat doesn't involve scenes of violaux andalcobol, says Fanner". 
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personal experiences with the reai-world entities that are the subject of stereotypes can mean a 

diminished capacity to challenge these stereotypes. 

Similarly, the judiciary nonnally encounter Aboriginal peoples through the courts, and 

thus are likely to be ideologically infonned by a perspective on Aboriginality derived fiom 

experiences with Aboriginal peoples in conflict with the law. Discursive references to 'noble 

savagism' thus have an important ideological effecr in that daily experiences with Aboriginal 

peoples are mediated through a vision of reality formulated in a specific social and cultural 

context, the courtrwm, and yet these interpretations appear external to that context. Expetiences 

with Aboriginal offenders may be seen as representative of Aboriginality. Thus, the problem of 

aicoholism and sexual violence in Aboriginal comrnunities appeau as if it were the 

quintessential Aboriginal experience, successive experiences with Aboriginal offenders 

confirming the legitimacy of these stereotypes. The stereotypical discourse obscures difference, 

suggesting that the behaviour of individual Aboriginal sex offenders can be explained through 

references to their Aboriginal status, diminishing micro-level factors and individual agency. 

Upon encountering an Aboriginal person, one may note the positive or negative attributes seen in 

that individual's status as an Aboriginal person, obscuring their humanity as an active agent who 

has chosen to respond to life's difficulties in a particular manner. 

The discursive repetition of the linkage b e e n  Aboriginality, alcohol abuse and semial 

violence can justifjr colonial ideology. In the pmcess, alcoholism and sexual violence in 

Aboriginal cornmunities appear to be their problem, a problem that is uniquely Aboriginal, one 

that requires the intervention of non-Aboriginal institutions to correct. The capacity of 

Aboriginal peoples to respond to mmmunity dificulties without wurt intervention is perceived 

as questionable through a colonial ideology, hence suggesting the legitimacy of assymetrical 
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power relations until sexual violence is no longer a pmblem in Abonginal communities. Yet 

persistent contact with Aboriginal peoples in confiict with the law suggests a continued problem. 

Although it is beyond the scope of this thesis to effectively address the potential for 

resistance that lies within juridical discourse, it is important to acknowledge its presence. While 

discourse is an important means of &nning the 'noble savagery' of Aboriginal culture, 

discourses are not simply a reflection of existing power relations. Michel Foucault elaborates on 

the instability of discourses, and the potential for resistance which lies within dominant 

discourses: 

Discourses are not once and for al1 subservient to power or r a i d  up against it, any more 
than silences are. We must make allowance for the complex and unstable process 
whereby discourse can be both an instniment and an effect of power, but also a 
hindrance, a stumbling-block, a point of resistance and a starting point for an opposing 
strategy. Discourse transmits and produces power; it reinforces it, but also undermines 
and exposes it, renders it fiagile and makes it possible to thwart it (1978: 100-101) 

Legal discourses thus can both legitimize colonial ideological beliefs by reafirming these 

stereotypes at the same time that they serve to de-stabilize colonial relations. Thus, judicial 

discursive references to images of 'noble savagery' are a forum through which Aboriginal needs 

can be considered in the legal process but, by allowing Aboriginal culture to be a relevant 

consideration in the legal process, one must also accept judicial definitions of culture. Legal 

discourses remain the domain of non-Abonginal persons and thus are an area through which 

unwary legal personnel may utilize a colonial ideology to comprehend Aboriginality. While the 

capacity of legal discourses to provide a forum by which to challenge colonialism can often be 

seen in land claims cases such as ~ e l ~ u u k w ~ ,  the limitations and hazards of reliance on such 

' The decision of the Supreme Court of t h a h  in De&uukio v. &ftish Colum6iu [ 1 9 q  3 S.C.R 1010 is a gwd 
example of how discoluses can ihieaten colonial pawer rclriliom The oral bistory of the G i b n  and Wet'suwet'en 
were acœpted as valid forms af evidenee, largely beewse the law can aceept the legihaq of certain Abonginai 
cultural traditions which eanfonn to these stemtypes 'Ihe eaprrity of tk Gitksan and Wct'suwet'en to mainiain 
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an approach, especially in sexual assault cases, are faf too signifiant to be ignored. Although 

this thesis will focus only on the presence of 'noble savagism' in juridical discourses, it should 

be recognized that challenges to 'noble savagism' do occur through juridical discourses. 

The Juridical Implications of 'Noble Savagism' 

The preceding discussion of stereotyping, ideology and discourse lays out a foundation 

upon which knowledge of difference has been fonnulated and articulated. Encounters with these 

'others' are mediated through a particular view on social reality that is seen as separate from 

colonialism, but is in fact derived fiom a colonial ideology. Through colonial ideology then, an 

image of the essential Aboriginal, the 'noble savage', is continuously refined to adapt to 

experiences, providing a Lens through which each encounter with Aboriginal peoples can be 

understood as either reflecting or detracting fiom the validity of these stereotypes. Each 

Aboriginal person is seen in the pathological stereotype for their Aboriginality rather than their 

distinctive human experiences, leading to an emphasis on Aboriginality as an essence, a singular, 

all-encompassing identity that provides an explanation for al1 life experiences of individual 

Aboriginal peoples. In colonial discourses then, the life experiences of Aboriginal peoples, 

individuatly and collectively, are re-interpreted as fiirther evidence of the devastating effect of 

colonialism, or in encounters with those who appear to have avoided becoming the essential 

Aboriginal, the gumption of some Aboriginal peoples in overcorning colonial devastation. In the 

process, Aboriginal peoples are dahumanized as passive recipients of colonial bnitality, their 

agency limited to a choice between acting as a typical victim of colonialism, or behaving as a 

their cuhuai hadition uitimately allowed for (be admissiiility of their orai history into etideme. niis case hirtber 
üiustmks îhe mie ofjudjcial discretion in- wb&r Abonginai culhue will k kmed legaily devant 
Wbile the iower ÇMirtS ~jected the relevancc of tbe omi bistory of the Gitlrsan and Wct'suwct'en peoples, h e  
Supreme Court of Canda deemed kir oral history a 1- relevant form ofevi&nce. A full text O€ ibe case can 
k fouad at bttp:l/www.l~.mmtreal.cd~~~-SCC/ciJlnib/1997Ivo13mtmv1997~~t3~1010.~ 
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'savage', or not acting as a victim of colonialism, or sewing as a 'noble' comrnunity member. 

This version of Aboriginal reality is transporteci, via the personnel of the legal system who are 

participants in a society that has accepted this form of knowledge, into legal thought, and 

subsequently the legal process. The second task of this thesis is to consider how this knowledge 

is put into practice, how 'noble savagism' can infiuence the daily practices of the legal system. 

The ideological effect of 'noble savagism' can be found through an analysis of the 

assumptions that have underlain the attitudes of some Canadian authorities towards Aboriginal 

peoples, These attitudes express a belief that the 'nobility' of Aboriginal peoples is endangered 

by contact with Euro-Canadian society and its vices, vacillating between the paternalistic 

acknowledgement of the fiduciary duty of the Crown to protect Aboriginal peoples fiom the evils 

of white colonial society such as alcohol and land encroachrnent, and the desire to promote 

Crown sovereignty over Aboriginal afEain. So although Canada's Aboriginal peoples were often 

seen as 'noble', possessing many characteristics admired by English colonial society, they were, 

above all, still 'savages', and thus would benefit by the introduction of Western political 

structures to their communities. An analysis of the complexities of 'noble savage' imagery in 

Western thought on Aboriginal culture and its ideological effect throughout Canadian history 

provides a basis for locating colonial ideological beliefs in contemporary juridical discourses on 

Aboriginal culture. 

Chapter three will show that in c u m t  sentencing practices, we see a great d d  of 

attention drawn to the connection between Ahriginai crimindity, especially in alcohol related 

crimes and violence against women, and socio-economidcultural dificulties that are explicitly 

or implicitly linked to colonialism, To a d k  Aboriginal concerns for the lack of commu~ty 

input into the administration of justice for Aboriginal offenders, the courts have been retuming 
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"non-dangerous" Aboriginal offenders to their community to carry out the sentencing 

disposition. The couns have relied on the provisions of the Criminal Code for probation orders, 

conditional sentences and suspended sentences to include Aboriginal communities in sentencing 

dispositions, seeing the incorporation of restorative justice principles into the criminal justice 

process as an effective solution to the lack of wmmunity input in conventional sentencing 

practices. Yet these initiatives are premised on a belief that court intervention is necessary to 

ensure the offender is treated, whether in the wmmunity or a correctional facility. The judiciary 

is clearly making a concerted effort to ünderstand Aboriginal peoples and cultural differences, 

and are struggling to ensure the distinct needs of Aboriginal offenders are taken into account in 

sentencing. However, an analysis of juridical discourses suggests that the judiciary is not always 

able to see Aboriginal peoples as autonomous, responsible adults, but instead may view 

Aboriginal sex offenders through the stereotype of the 'noble savage' who must, through the 

courts, be guided away from the colonial legacy and the evils that were perpetrated against 

Aboriginal communities by white colonial society. A colonial ideology thus remains one lens 

through which Aboriginal experiences may be understood. 

This thesis will show that the patemalism which fiequently infonns specific formulations 

of the legal recognition of the need for Aboriginal input into the administration of justice is 

consistent with attitudes first articulated in the Royrrl Proclamation, 1763: 

And whereas great Frauds and Abuses have been conunitted in the purchasing Lands of 
the Indians, the great prejudice of Our Interests, and to the great Dissatisfaction of the 
said Indians; in order therefore to prevent such Irregularities for the fùture, and to the 
End that the Indians may be convin[ced] of Our Justice, and determineci Resolution to 
remove al1 reasonable Cause and Discontent, We do, wit the Advice of Out Privy 
Council, strictly enjoin and require, that no private Person do presume to m any pwchase 
6om the said Indians of any Lands reserved to the said Indians, within those Parts of 
Colonies where we have thought proper to allow settlement; but that it: at any Time, any 
of the said Indians should be inclined to dispose of the said Lands, the same h l 1  be 
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purchased only for Us, in Name, at some publick Meeting or Assembly of the said 
indians to be held for that Purpose,.. (cited in Smith, 1975: 3). 

The Roy1 Proclamation remains a recognùed source of refkrence in adjudicating land claim 

cases. What remains unacknowledged is that in sentencing practices, the judiciary have taken a 

similar position. The law recognizes the ights of Aboriginai peoples to meet with the Crown to 

discuss the sale of land, or in this case, appcar before the judge to present their view in 

sentencing dispositions for Aboriginal offenders, but the Crown holds ultimate juridiction over 

Aboriginal affairs, or in this case, the courts must deem Aboriginal input appropriate and rnust 

interpret how that input can be translated into an appropriate sentencing disposition. 

Building on the ideas in chapter two on the process by which images of Aboriginal 

peoples as 'noble savages' have been discursively formulated historically, and the ideological 

effect of this stereotype, chapter three will highlight the continuities between historical and 

contemporary assumptions of what constitutes Aboriginal culture. Chapter three will examine 

contemporary juridical discourses on Aboriginal culture in sentencing Aboriginal sex offenders 

for residues of colonial ideological beliefs. While the judiciary is, for the most part, highly 

sensitive to the need for an awareness of cultural differences in sentencing Aboriginal offenders, 

judges can refer to colonial assumptions in attempting to provide a more culturally appropriate 

sentencing disposition. We are relying on the judiciary to familiarize themselves with 

Aboriginal culture as a means of addressing the lack of Aboriginal voice in the administration of 

justice, failing to consider why that voice must come through the judge's attentiveness to 

Aboriginal culture. The voice we often hear in the juridical discussion of Aboriginal culture is 

not the Aboriginai voice, but the voice of the judiciary, begging the question whose culture or 

view of culture is the judge expressing? Can we assume the judiciary can effectively convey an 
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accurate image of Aboriginal culture? How accurate can we expect judges' articulation of 

culture to be, ic as often the case, the only contact hefshe has with that culture is with those in 

confîict with the law and, of course, the stereotypes we have discussed earlier? The purpose of 

the next two chapters is to consider these questions. 

This thesis will show that the first question can be answered in the negative. An analysis 

of juridical discourses for 'noble savagism' demonstrates that, while some judges no doubt can 

comprehend Aboriginal culture without tuming to stereotypes, others show a very limited and 

highly problematic understanding of the complexities of dealing with sexual violence in 

Aboriginal communities. Regarding the second question, some juridical discourses seem to blur 

the distinction between community conditions and Aboriginal culture; alcohol and sexual 

violence may be more prevalent in many Aboriginal communities, but their linkage to Aboriginal 

expeciences is far more complex than is commonly acknowledged. This thesis will suggest that 

while culture must be an important consideration in the sentencing process, more imperative than 

the legai recognition of culture is the acceptancc of Aboriginal voices into the administration of 

justice without having those voices filterd through the judiciary's interpretation of culture. 



Chapter Two 

The Development of the 'Noble Savage' Stereotype in Western Tbought 

To concem oneself with the founding concepts of the entire history of philosophy, to 
deconstitute them, is not to undertakt the work of the philologist or of the classic 
historian of philosophy. Despite appeatsiices, it is probably the most daring way of 
making the beginnings of a step outside of philosophy (Jacques Demda, 1978: 284). 

This chapter will trace the development of Western thought on Aboriginal 'othemess', 

establishing how images of the 'noble savage' can be located in discursive references to 

Aboriginal culture. So while the previous chapter built a conceptual basis through which we will 

analyze juridical discourses in chapter three, this chapter will demonstrate how Western thought 

has connected Aboriginality with 'noble savagery' and the fiaial discourses that have emerged 

fiom this particular formulation of 'otherness'. We will see how experiences with Aboriginal 

peoples in early colonial history were interpreted through an ideology that was derived fiom pre- 

contact Western thought on 'others'. By establishing the historical development of Western 

thought on 'noble savagery' and the ideological effécts of this perspective on Aboriginality, this 

chapter will provide the foundation for lacating the presence of a colonial ideology in 

contemporary juridical discourses. The highly complex and ambivalent formulation of 

Aboriginality found in the racial discourses on 'noble savagery' seen in this chapter will be 

shown in chapter three to have been reproduced in some contemporary judicial discussions of 

Aboriginal culture. 

As the previous chapter showed, stereotypeq ideology and discourses are concepts that 

are related in their capacity to render cultural differences evidence of 'othemess'. To remain 

valid, the formulations of dEerence seen through these concepts are engaged in a constant 

process of adaptation, offering a veneer of both consistency and predictability to a constantiy 
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changing world, thereby also providing a means of explaining widely divergent behaviours 

through a filter of common reference. While the social reality that is established through these 

ideological apertures are changed by real-world experiences, stemtypes are drawn fiom a 

society's vocabulary for identifying difference, a repertoire that preexists these experiences. 

This chapter will show that although the 'noble savage' stereotype bas been shaped and modified 

by experiences with Aboriginal peoples, the ideological basis of 'noble savagism' is Western 

thought on the 'otherness' of non-Western peoples, a fonn of knowledge that pre-existed contact 

with Aboriginal peoples. It will be demonstrated that, as the previous chapter sugued, the source 

of images of the essential Aboriginal is the non-Aboriginal cultural identity. Thus, experiences 

with Aboriginal peoples are mediated through a colonial ideology that is rooted in Western 

thought on 'otherness'. 

The key attribute of 'noble savagism' is an ambivalent attitude towards Aboriginal 

peoples, leading discourses drawn tiom 'noble savagism' to show a vacillation between 

admiration and denigration of Aboriginality. This chapter will establish how this ambivalence 

has been discursively formulated, and the ideological effects of 'noble savagism'. As has 

already been established, while discourse linguistically transmits the 'noble savage' stereotype, 

ideology is a lens through which encounters with Aboriginal peoples cm be interpreted and 

particular power relations can be reproduced. Racial discourses and colonial ideology are related 

in their use of the 'noble savage' stereotype to comprehend Aboriginaiity, but are somewhat 

distinct aspects of social reality. The primary concern of the rest of this thesis is to locate, 

through the concepts of stereotyping, ideology and discourse, how 'noble savagism' depicts 

Aboriginal experiences as an essence. Hence, racial discourses intersect with colonial ideology 

in that they hold in common an ambivalent understanding of cultural differences as 'othemess'. 
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Cultural Differences and Otherncss 

Jorge Larrain (1994) provides a theoretical fipmework by which we can problematize the 

images of difference promoted by modernism and postmodernism. While a modemist analysis 

often produces universalistic theories that assume al1 cultures go through similar stages of 

evolutionary progress, a postmodemist view can lead to the promotion of cultural relativism, 

with an emphasis on differences and discontinuity. Universal theories that presume European 

culture to be at a higher stage of development than 'others' have been more easily problematized 

than the cultural relativist approach, leading Larrain to express concem that the dangers of an 

unwary attentiveness to cuhral differences are not commonly recognized. Larrain argues that 

approaches which emphasize cultural differences can easily become as racist in practice as more 

universalistic theories on social justice: 

1 would contend that there is a deeper form of racism involved in cultural relativism. The 
absolute denial of a common truth and of universal values may easily lead to the &nial 
of a shared nature among the participants of incommensurable cultures (1994: 3 1). 

Larrain posits that despite the Eurocentrism in universal theories, they tend to recognize 

that culture is not an essence, but a process. On the other hand, historicist approaches which 

emphasize cultural specificity can suggest 'otherness', or the existence of an irreconcilable gap 

between Euro-Canadian values and non culturally dominant groups: "...the emp hasis on 

historical specificity leads historicist theories to conceive of cultural identity ahistorically, as an 

essence, as an immutable spirit which marks an unbridgeable difference between peoples and 

nations" (fiid: 7). Culture then, is a marker of difference much like e, portrayed as being 

linked to a multitude of other characteristics that convey an image of Aboriginality as an essence. 
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Aboriginal voices may only be heard then, when speaking of their divergence fiom 

Euro-Canadians, differences that coincide with these images of the essential Aboriginal. For 

example, Aboriginal conceptions of justice are often contrasted with Eurdanadian values, so 

that 'healing' and 'reintegration' are commonly understood as fùndamentally different fiom 

Euro-Canadian beliet's in retribution, providing a rather simplistic portrait of culture as reflecting 

dichotomous judicial philosophies. Cbptw three will suggest that references to concepts such as 

'healing' and a desire to reintegrate sex offenders into the community can also lead to the denial 

of perspectives that do not coincide with this vicw on Aboriginal culture. Racial discourses can 

have an ideological effect in that experiences that are invisible to the colonial gaze may be 

denied significance. Racial discourses are thus a double-edged sword, for by speaking of 

cultural differences, Aboriginal peoples risk having culture become a means of obscuring the 

voices of those who cannot convey an image of the essential Aboriginal. The next section will 

show the ideological foundation of racial discourses by examining the development of Western 

thought on Aboriginal 'otherness' as 'noble savagery'. 

Constituting 'Savagery' 

Some affirrn, and it is likely to be true, that these savages have no particular property in 
any part or parcel ofthat country, but only a general residency there, as wild beasts in the 
forest; for they range and wander up and down the country without any law or 
govemment, being led only by their own lusts and sensuality. There is not meum and 
teum [mine and thine] amongst them. So that if the whole land should be taken fiom 
them, there is not a man that cm complain of any particulu wmng done unto them6 

The Puritan preacher who, in 1609, provided this pejorative assessment of the inherent 

'savagery' of indigenous peoples, was promoting an image of non-Western peoples that had 
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existai in Western thought long before the "ûiscovery" of the Americas. The term 'savsige' 

can be applied to any group possessing a culture that diverges fiom Western nomsD but has been 

most forcefully implied to characterué Aboriginal culture. Western thought on difference has 

been guided by an ideological belief in the essential 'savagery' of non-Western peoples based on 

a presumption that the absence of a Western form of govenunent created the conditions for 

'savagery'. The term 'savage' emerged out of the Latin &aticus, or forest dweller (Berhofer, 

1978: 13). Anstotle's articulation of the lustldriven and violent 'savagery' af  man in the state of 

nature would be echoed in later accounts of Aboriginal peoples: 

For man, when perfêcted, is the best of animals, but, when separated fiom law and 
justice, he is the worst of all; since armed injustice is the more dangerous, and he is 
equippeâ at birth with arms, mant to be used by intelligence and virtue, which he may 
use for the worst ends. Wherefore, if he have not virtue, ha is the most unholy and the 
most savage of animals, and the most fbll of lust and gluttony7. 

Images of the 'savagery' of men in the absence of Western forms of law and justice were thus 

articulated in ancient Westem philosophy, long before contact with Aboriginal peoples. Lîke the 

social and political theorists that will be mnsidered later on in this chapter, AristotIe was 

establishing a fiamework through which Western peoples could understand t h e ~  own culture, 

The 'savage' as identifteci by Aristotle was not a ml-world entity, but simply an ideal, created in 

ordet to illustrate the benefits of Westem forms of government. However, the assumptions 

underlying images of 'savagery', such as those seen in Aristotle, have been a consistent 

underpinning of Western thought on 'others'. The idealagical effect of images of 'savagery' will 

AS cited in the Royai CommiCommissioo on Abon- Peapks, keakr &md to as RCAP. 'aoy;rl Commission on 
Aboriginal PeopIes - F i  Repoit, Volumt Onc - todUng Forward, Lodring üack,* 1946. 
IiittpJ/www/wwwindigenous,bc.caivl NoIlChQslto62.asp] (25 J u n  2000). 
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become apparent in colonial descriptions of encounters with the non-Western 'others' of the 

'Wew World". 

Although 'savagery' existed as a concept fiom as early as Aristotle, the 'savage' 

stereotype appears to have developed in the Middle  es'. Berkhofer suggests that the tenn 

'savage' likely derived fiom the image of the 'wild man7: 

According to Medieval legend and art, the wild man was a hairy, naked, club-wielding 
child of nature who existed halhay between humanity and animality. Lacking civilized 
knowledge or will, he lived a life of bestial self-fiilfillment, directed by instinct, and 
ignorant of God and morality. Isolated fiom other humans in woods, caves, and clefis, he 
hunted animals or gathered plants for his food. He was strong of physique, lustfiil of 
women, and degraded of origin (1978: 13). 

This image of the 'wiid man' could be used to describe anyone who differed fiom Christian, 

Western peoples. In the Middle Ages, wildness represented "...everything that eluded Christian 

noms and the established fiamework of Christian society, referring to what was uncanny, 

uruuly, raw, unpredictable, foreign, uncultured, and uncultivated. It included the unfamiliar as 

well as the unintelligible" (in Berkhofer, 1978:13-14). Trinh Minh-ha notes that: "The 

perception of the outsider as the one who needs help has taken on the successive forms of the 

barbarian, the Pagan, the infidel, the wild man, the 'native', and the underdeveloped" (1994: 54). 

These various labels for 'others' al1 represent images of the 'savagery' of man in the absence of 

'civilized' restraints, or in other words, the primitivism of man in the state of nature. 

The previous chapter established that images of 'otherness', or stereotypes, are set up as a 

contraty image to one's self-identity. Aristotle's ideas and the image of the 'wild man' were 

derived fiom within the cultural identitjt of the producer of these racial discourses. This brief 
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analysis of the pre-contact background of the 'savage' stereotype supports the argument made 

in the previous chapter that images of 'otherness' are a counter-image to the self-identity of to 

use Goldberg's tenns, the racially forrning (ruciulizing) producers of stereotypes rather than an 

authentic image of the racially fotmed (racialized) targets of stereotyping. For if 'savagery' pre- 

existed experiences with Aboriginal peoples, we can locate the source of this stereotype as lying 

within the Western cultural identity. 

As chapter one illustrated, through the stereotype of the 'savage', the unfamiliar 'other' 

becomes one whose differences are seen for the first time, yet whose 'savagery' is already well 

known. Upon encountering the unfamiliar peoples of the "New World", Europeans could turn to 

pre-existing stereotypes in describing its inhabitants. Experiences with Aboriginal peoples could 

be filtered through an ideology that deemed the absence of Western fonns of govemment to lead 

peoples to behave as 'savages'. The ideological effects of the 'savage' stereotype can be seen in 

early colonial accounts of Aboriginal peoples. Experiences with Aboriginal peoples were often 

interpreted through an ideology that linked difference with 'savagery'. The pre-existing 

stereotype of 'savagery' provided a reference point through which Aboriginal culture could be 

understwd. The discursive repetition of the linkage between Aboriginality and 'savagery' could 

serve to confirm these images of non-Western peoples. Early accounts of the inhabitants ofthe 

''New World" could focus on the attributes of the 'wild man' in describing the 'Indian', so that 

for example, 'Indiamess' was equated with engaging in a hunting and gathering way of life and 

being dnven by impulses9. A mlonid ideology in which non-Western peoples were seen as 

'savages' thus provided a filter through which Aboriginal culture could be undentood by the 

See, for example, Chn'stopher Columbus' and Amuigo Vespucci's highiy influenthi acanu~ts of the peoplw of tbe 
"New World", cited in BerMer Jr., 1978: 5-12. 
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Europeans who were encountering Aboriginal peoples for the first time. One way by which 

discourses could articulate Aboriginal diierences was by referring to an akeady-existing 

vocabulary for identifjing difference. 

By turning to the attributes found in the 'savage' stereotype to describe Aboriginal 

peoples, Western thought has often assumed the inhabitants of the "New World" possess a 

common culture, showing the fixity of stereotyping. Early descriptions of encounters with 

Aboriginal peoples across North and South America show the ideological effects of stereotyping, 

tending to emphasize characteristics perceived as intrinsic to al1 'savage' peoples, although, as 

will soon become apparent, they were not unaware of distinctions between nations: 

Common concepts combined with successtiil conquest reinforcd the general impression 
of the deficiency of primitives everywhere and validated the continuation of the general 
conception and the glossing over of the growing knowledge of specific social and 
culturai differences among New World peoples. Even among themselves and the people 
they had long known well, Europeans correlated whole nationalities with unifonn moral 
and intellectual attributes; it should be no surprise that they should stereotype the new 
peoples they met elsewhere (Berkhofer, 1978: 24). 

The stereotypes of Abonginal peoples developed in early colonial history led to the creation of 

knowledge about the characteristics of Aboriginal culture in a way that can suggest the existence 

of a single Aboriginal culture. The discursive repetition of Aboriginal 'savagery' is an important 

way of reinforcing these images of a culture held in common by al1 Aboriginal peoples. 

Christopher Columbus for example stated that: ''In al1 these islands, 1 saw no great diversity in 

the appearance of the people or in their manners and language. On the contrary, they al1 

understand one another, which is a very curious thing ..." (in Berkhofet, 1978: 6). However, 

discourses c m  only be successfùlly deployed when capable of adapting to account for Aboriginal 

peoples who appeareâ to contradict dominant understandings of Aboriginal 'savagery'. A 
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colonial ideology could not be sustained if it was unable to account for ail experiences with 

Aboriginal peoples, whether these encounters were perceiveci in a positive or negative sense. 

As the previous chapter showed, the malleability of stereotyping can allow for the 

recognition of distinctions but, more importantly, the ambivalence of stereotyping provides a 

means of accounting for both positive and negative experiences with Aboriginal peoples. The 

'noble' dimensions of the 'noble savage' stereotype are an important example of one way by 

which those Aboriginal nations who were admired by early Europeans were differentiated fiom 

those denigrated as barbarie. While the ambivalence of 'noble savagism' bolsters the capacity of 

this stereotype to account for a wide variety of experiences with Aboriginal peoples, the wary 

eye can easily identiQ and expose the tension that lies within discursive references to Aboriginal 

culture as 'noble savagism'. Thus before analyzing contemporary juridical discourses, it is 

important to consider how we can attribute pariicular attitudes to 'noble savagism'. 

The Mytbology of  the 'Noble' Primitive 

And it is the more absurd to represent savages as continually cutting one anothet's throats 
to indulge their bmtality, because this opinion is directly contrary to experience; the 
Caribbeans, who have as yet least of al1 deviated fiom the state of nature, being in fact 
the most peaceable of people in their amours, and the least subject to jealousy, though 
they live in a hot climate which seems always to inftame the passions'0. 

The validity of the 'savage' stereotype, at least as it was articulated before contact with 

Aboriginal peoples, was threatened by experiences with non-Western peoples who challenged 

the image of the lustfil, violent 'savage'. Images of 'savagery' could not, done, be sustained in 

the presence of evidence contradicting the perception of the unrestrained behaviour of man in the 

'O John-Jacques Rousseau, "A DISCOURSE ON A SüBlEff  PROPOSED BY THE ACADEMY OF DIJON: 
WHAT IS THE ORIGIN OF INEQUAUTY AMONG MEN, AM] IS ïï AüTHORISED BY NATURAL LAW?" 
Trdated by GDH. Cole [htipJ/www/wwwwnsiitutioa~~di03h~ (21 Aug. 00). 
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state of nature. Bartolome de Las Casas for example, emphasixed attributes of 'nobility' in 

lobbying against the Spanish exploitation of Aboriginal peoples: 

God created these simple peoples without evil and without guile. They are the most 
obedient and faithtbl to their natural lords and to the Christians whom they serve. They 
are the most submissive, patient, peacetiil, and virtuous, Nor are they quarrelsome, 
rancorous, quenilouq or vengefiil. Moreover they are more delicate than princes and die 
easily 6om work and illness. They neither possess nor desire to possess worldly wealth 
(cited in Berkhofer, 1978: 11). 

As noted in chapter one, the malleability of stereotyping allows for the incorporation of real 

world experiences into already existing images of 'others'. Through a colonial ideology that 

portrayeci Aboriginal 'savagery' as self-evident, the 'savage' stereotype was discursively 

modified and adapted to account for the positive attributes seen in encounters with Abonginal 

peoples. The imagery of the 'blood-thirsty savage' continued to exist in the repertoire of some 

wlonists as a means of representing Aboriginal peoples who expressed hostility towards settler 

communities. However, relations between colonists and Aboriginal peoples in the North-East 

were highly complex, otten showing an interdependent relationship which provided experiences 

that contradicted the negative characterization of Aboriginal culture offered by 'savagism'. 

So while the 'savagery' of Aboriginal peoples continued to be discursively repeated, it 

wuld also be suggested that they were not without honour: "Bad as these savages are," Generai 

James Clinton wrote, "they never violate the chastity of any woman" (in Wright, 1992139)- 

Clinton's comments reflect the ambivalence of Aboriginal stereotypeq demonstrating how, 

through a colonial ideology, experiences with Aboriginal peoples were mediateci by an 

assumption of the 'otherness' of non-Western peoples. While the Iack of the purpoctedly 

positive influence of a Western fonn of government could be deemed evidence of Aboriginal 

'savagery', this also implied the absence of the negative characteristics of Western society. 
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Aboriginal 'savagery' was not negated by contradictory evidence, for to question their 

'savagery' could be seen as a challenge to the Christian European self-identity as a 'civilir;edl 

society: The 'nobility' of 'savagery' shows how, as chapter one suggested, the fixity of 

stereotyping c m  assure the continu4 predictability of Aboriginal 'savagery', while ambivalence 

allows for the incorporation of contraâictory evidence into the 'savage' stereotype. The 

recognition of positive attributes and differences between the various Aboriginal nations could 

be explained as varying degrees of 'savagery'. Thus, as chapter three will more fiilly establish, it 

is the stereotype of the 'noble savage' that has had the greatest influence over Canadian images 

of the essential Aboriginal. 

The ambivalence of 'noble savagism' has been incorporateci into Western thought on 

Aboriginal culture. A colonial ideology is thus no less present in discursive references to 

positive 'noble' attributes of Aboriginal culture, than in negative, pejorative assessments of 

Aboriginality as 'savagery', The ambivalent nature of stereotypes means that images that appear 

contradictory can in fact be derived fiom the same ideological source, differing only in emphasis. 

Thus, we can make a distinction between 'noble savagism' and 'noble magiism', a 

differentiation that, as pointed out earlier, is less significant than the subjectification that occurs 

through stereotypicaI discourse, or the essentialization of cultural differences. While the 

recognized viability of 'noble' aspects of Aboriginal cuIture may appear to promote a positive 

image of Aboriginality, 'nobile savagism' simply places pre-existing images of the essential 

'savagery' of Abonginal peoples into a positive light rather than contradicting the basic premise 

behind 'savagism' that Aboriginai culture is primitive. For example, a common positive image 

of the 'noble savage' culture of 'Indians' is of a "... life of liberty, simplicity and innocence", 

while the negative image of 'savagery' provides a wntradictocy image of violence, nakedness 
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and sexual promiscuity: "...this list substituted license for liberty, a harsh lot for simplicity, 

and dissimulation and deceit for innocence" (Berkhofer, 1978: 28). Regardless of whether the 

mythological 'noble' or pejorative 'savage' elements of the 'noble savage' stereotrpe was 

emphasized, Aboriginal culture has been consistently portrayeci as existing closer to the state of 

nature than European culture, resulting in an image of Aboriginality as an essence. 

An examination of Hobbes' and Rousseau's seemingly contradictory portrait of man in 

the absence of Western forms of govemment can illustrate how seemingly contradictory 

assessments of the state of nature hold a common ideology. Hobbes argues that: 

In such conditions there is no place for industry, because the tiuit thereof is uncertain: 
and consequently no culture of the earth ... no arts; no letters; no society; and which is 
worst of dl, continua1 feu, and danger of violent death; and the life of man, solitary, 
poore, nasty, brutish, and short". 

Hobbes' image of the state of nature could provide a tiamework for understanding Abonginal 

culture, although he never fdly elaborates on the connection between Aboriginality and the state 

of nature hinted at here: "For the savage people in many places of America, except the 

government of small families, the concord whereof dependeth on natural lust, have no 

govemment at dl ,  and live at this day in that brutish manner, as 1 said before"(ibib). So while 

Hobbes only mentions the 'savage peoples' of America in passing, his ideas can be linked with 

an ideology that denigrates non-Western fonns of government as possessing conditions that 

promoted 'savagery7, 

Thus, racial discourses are not necessarily an articulation of dîerence based on skin 

colour, for the concept of race did not yet exist in the time of Hobbes. Rather, racial discourses 

promote images of diierence as essential, and thus hold in common a consistent portrayai of 
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difference as 'othemss'. The content of racial discourses in describing Aboriginal peoples 

may have changed over timq demonstrating the mutability of stereotypes as argued earlier, but 

the assumptions underlying the ideological trope of 'noble savagism' have been a consistent 

feature of racial discourses on Aboriginality. The ideological effects of these racial discourses 

will be examined later in this chapter through a consideration of the attitudes of mme colonial 

authorities towards Aboriginal peoples. Rousseau's more sympathetic account of Aboriginai 

'savagery' can also be deemed a racial discourse, one that simply placsd Aboiginal 'othemess' 

into a more positive light. Thus, Rousseau offers an image of 'noble savagery' that is drawn 

h m  the same ideology to which Hobbes referred, accepting the assumption underlying 

'savagery ' that the absence of Western forms of government canstituted 'dherness' : 

Hobbes did nor reflect that the same cause, which prevents a savage fiom making use of 
his reason, as our jurists hold, prevents him alsa fiom abusing his faculties, as Hobbes 
himself allows: so that it may be justly said that savages are not bad merely because they 
do not know what it is to be good: for it is neither the development of the understanding 
nor the restraint of law that hinders them h m  daing il]; but the peacefûlness of theu 
passions, and t heir ignorance of vice: tunto p h  in illis profcil v i i i m m  ignwafio, pan 
in his cogniitiu virtutid2. 

Hobbes' and Rousseau's diRering interpmtoitions of the state of natural man and, as real-world 

representations of natural man, the attributes of Aboriginality, represent a continuum of racial 

discourses, fiam the overtly negative attributes identified with 'savagery' by Hobbes, to the 

mythological yet equally denigrating assertions of Rousseau that nalurai man, or the 'noble 

savage', Iives in peacehl ignorance of social corruption. Rousseau's natural man is not so much 

a contradiction to 'savagism', but anotk,  somewhat more positive face of 'savagism': he 

IL niomas Hobbes, Th Leviathaon 1998. httpjhvww. ' -&.eduaulelextlMi68i/ (26 lun 2000). 
12~dlcnaLptinplnistmnslatsd~~mmrhl~=ipisnridviapmfitlhsaPmlbsaihs 
knowledgeofvimletheaihef - Rousw, svpaade 10. 
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highlights the 'nobility' of the 'savage', While racial discourses that emphasize 'savagery' are 

unapologetically negative, 'noble savagism' is simply a more complicated and ambivalent 

formulation of racial discourses, one that can denigrate Aboriginal culture as primitive and 

ignorant while simultaneously expressing admiration for its ignorance of the cornipting 

influences of 'civilization'. Thus, Rousseau demonstrates how, through a colonial ideology, 

encounters with Aboriginal peoples can produce images of 'noble savagery' that build upon 

rather than challenge pre-existing Western thought on difference as 'othemess'. Thus despite the 

differing attitudes expressed in the racial discourses we have considered thus far, attentiveness to 

the ideology that lays within these dismurses can reveal how assumptions regarding 'noble 

savagism' have been articulated in racial discourses, thus providing a basis for analyzing current 

juridical discourses. 

'Nobility' and the Non-Aboriginal Cultural Identity 

As chapter one showed, the positive attributes seen in stereotypes, in this case 'nobility', 

provide a counter-image to the negative aspects seen within one's self-identity. Our weaknesses 

as a society, or the 'bad-self to use Gilmen's term, are projected ont0 images of the cultural 

strengths of 'others', most aptly illustrated in Rousseau's as well as Las Casas' articulation of the 

'nobly savagery' of Aboriginal 'others'. We are a vengeful, hedonistic society, while the 'noble 

savage' seeks reconciliation and 'healing'; we are a morally bankrupt culture, while the 'noble 

savage' is spiritually rich; we are an individudistic and materialistic society plagued by 

inequalities, while the 'noble savage' is cornmunally oriente4 wncemed only with subsistence 

and sharing whatever he can with the comrnunity. 'Savagery' is not negated by the recognition 

of 'nobility'. Instead, 'savagery' can be de-emphasized, portrayed as outweighed by the 

presence of 'nobility'. The essential Aboriginal is, above all, a counter-image to the Eum 
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Canadian self-identity, representative of the ambivalence we feel towards Our own society. 

The 'noble savage' is a relic of a simple, pristine past, an example through which to demonstrate 

what Western society has become, the horrific conditions that have been created in the transition, 

or progression, to a more 'civilized' society. 

When Western society, or more specifically for Our purposes North American society, 

has questioned its own social values, images of the 'nobility' of Aboriginal culture can be 

deployed to criticize the more negative features of non-Aboriginal society, pariicularly the more 

corrupting aspects of 'civilization' such as those identified by Rousseau. Discourses that 

emphasized Abonginal peoples as more 'noble' than 'savage' were thus one way of articulating 

non-Aboriginal society's fears of what it was becoming. Racial discourses in this context 

identified 'othemess' as a sign of moral superiority. For example, Pearce (1988) and Berkhofer 

(1978) establish that in the social upheaval of the mid 1900s, images of Aboriginal culture were 

used to critique 'civilization', representing a powefil counter-example to the corruption and 

vices of capitalism and the military industrial complex. As we saw in the previous section, a 

focus on 'nobility' can be seen in discourses that highlight the assumption that Aboriginal cultute 

involved living a simple, peaceful existence, fiee fiom the vices of Western, or more specifically 

North American 'civilization'. 'Nobility' mythologizes Aboriginal culture as the embodiment of 

the innocent natural man that had been destroyed by 'civilization' so that, as has already k e n  

establisheâ, the 'noble savage' represents a counter-image to the non-Aboriginal cultural 

identity. As Berkhofer argues: "Indians, thedore, were the alien other selves the Whites had 

destroyed in their own capitalistic, Christian life ..." (1978: 11 1). Yet contact with this corrupted 

society came to be identified as an important source of 'savagery', for Aboriginal peoples it 
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appeared could maintain 'nobility' only when insulated fiom non-Aboriginal society's vices, a 

theme that will be exploreci ftrther in chapter three. 

Cultural Evolutioiiary Thtory 

Thus we see that the kings of the Indians, in Arnerica, which is still a pattern of the first 
ages in Asia and Europe, whilst thé inhabitants are too few for the country, and want of 
people and money gave men no ternptation to enlarge their possessions of land or contest 
for wider extent of ground, are Iittle more than generds of their amies.. . 13 

We have thus far established that 'noble savagism' assumes that the absence of a Western 

form of government creates the conditions for the establishment of a society whose major 

characteristics are understood as a contra& with the non-Aboriginal self-identity. The definitive 

features of the 'noble savage' are based on the absence of qualities identified with Western 

culture or 'civilization', so that the positive attributes within the non-Aboriginal self-image are 

assumed to constitute the opposite of 'savagery', while non-Aboriginal shortcomings came to be 

seen as wanting in the 'noble' elements of 'noble savagery'. Through a colonial ideology, 

experiences with Aboriginal peoples perceivecl in a positive light wuld a f f m  the 'nobility' of 

'savagery', while behaviour seen as negative could confirm Aboriginal 'savagery' without 

necessarily rejecting 'n~bi l i t~"~.  Ever present in discourses on 'noble savagism' is this tension 

between veneration for Aboriginal culture's 'nobility', or the 'noble savage', yet denigration of 

- - 

I3~dui Locke "Second ~reatise of civil Gavuiimait" 1996 ~ttp'J~.swan.ac.Wpiin«nsn0~ke~ackeO7.himll 
(Aug. 21 2000). 
l4 Raymond Stedman, for urampk, explains how many colonists recognized thar 'Indians' rareiy mped, pointing out 
how the capture ofMary Rowlandson in King PhiIip's War was ckpictcd: "...the lndiarrP who had -ed offMary 
Rowlandson and her iiny child m m  pomayed in an inauential captivity iake as lwters ami burnem and eniel Wers 
but net as Fapisis" (1982: 77). Raymoad Stedman, Tor acamplc, cxplains how many colonists rceognhd that 
'Indians' rarely raped, painting out how the capue d m  Rowhdmn in King Wilip's War was depicted: ".,.thç 
Indians who had cafried &Mary Rowlandson ami ha tiny child wcrc porbayed in an infîwntial captîvîty take as 
looten and buniers and cm1 küia but m a s  rapists" (1982: 77). 
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the 'savagery' that is seen to be the inevitabfe conmuence ofthe absence of Western f o m  of 

The juxtaposition of Aboriginal culture with t k  non-Aboriginal identity is based on a 

perspective of Aboriginal culture as primitive, consisting of inhabiting a les-developed society 

that has not yet attained the level of 'civilization' or progress that 'Westem' countnes have 

achieved (Turpel, 1990). Hobbes' and Rousseau's assessments of non-Western political cultures 

reflect a key assumption that has consistently underlain Western thought on 'othemess', namely 

that culture is progressive. According to Rousseau, the primitive, pre-modern state of natural 

man leads to his innocence, his lack of awareness of the hedonism and inequalities that 

characterize Westem society. John Hope Mason explains that: 

[Rousseau] suggested four main stages [of development]: fust, natural man, before 
language or society; second, men settling in families and villages, early society; third, the 
development of agriculture and metallurgy, and the institution of property, society became 
a state of war; fourth, the start of government and political order, which reinforced the 
unequal conditions that arose in the third stage (1979: 5 1). 

Locke also promotes an evolutionary view of culture that, like Rousseau, assumes Aboriginal 

peoples to be closer to the state of nature. An examination of John Locke's theory on property 

rights illustrates both the continuities in discursive conceptualizations of Aboriginality as 'noble 

savagery' while also demonstrating how discounes on 'othemess' have been adapted to reflect 

the specific historical context. Further, Locke's statements show the ambivalent attitudes that 

are reflected in 'noble savagism', for despite the 'nobility' he implies by suggesting Aboriginal 

cultures do not seek to expand their domain (see above at note 12), his argument on the nature of 

property rights in the state of nature denigrates Abonginal culture in tenns of land use: 
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Thus this law of reason makes the deer that Indian's who hath killed it; it is allowed to 
be his goods who hath bestowed his labour upon it, though, before, it was the common 
right of every one. And amongst those who are counted the civilised part of mankind, 
who have made and multiplied positive laws to detennine property, this original law of 
Nature for the beginning of property, in what was before common, still takes place.. .And 
even amongst us, the hue that any one is hunting is thought his who pursues her during 
the chase. For being a beast that is still looked upon as common, and no man's private 
possession, whoever has employed so much labour about any of that kind as to find and 
pursue her has thereby removed kt fiom the state of Nature wherein she was common, 
and hath begun a property.'s 

Locke argues that it is labour that allows for men to claim property rights, later stating that 

cultivation renders land that had fonnerly been held in common in the state of nature, the 

property of the individual who tilled the land. James Tully summarizes Locke's argument: 

. . .the Aboriginal peoples of America, possessing neither government nor property in 
their hunting and gathaing temtories, have property rights only in the products of their 
labour: the fiuit and nuts they gather, the fish they catch, the deer they hunt and the corn 
they pick. Unlike citizens in politicai societies, anyone in a state of nature is ftee to 
appropriate land without the consent of others, as long as the land is unc~ltivated'~. 

Locke can thus demonstrate both the fixity of the 'noble savage' stereotype in Westem thought 

on Aboriginal 'othemess' and the malleability of stereotyping to address differing experiences 

with Aboriginal peoples. When European peoples sought land in the "New World", the 'noble 

savage' stereotype could be utilized to explain their 'otherness' as demonstrated by inappropriate 

land use. So while the lack of a Western fom ofgovemment was the emphasis of Hobbes' and 

Rousseau's assessments of natural man, Locke highlighted land use as an important sign of 

Aboriginal 'othemess'. Locke's, Hobbes' and Rousseau's racial discourses hold in common an 

ideology that sees 'others' as a counter-image to Western political societies - cultures either 

possess a Western political structure or they hold no formally recognizable political society. 

' h k e ,  supra note 13. 
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While Hobbes, Rousseau and Locke were arnong the numerous Enlightenment theorists 

that provided a philosophical basis for an evolutionary view of cultural diierences, Lewis Henry 

Morgan took this concept of evolution and promoted a ftlly developed argument that purporteci 

to scientifically explain the divergence of Aboriginal culture fiom European society. Cultural 

evolutionary theory focused on Aboriginal 'hobility' by suggesting the existence of a common 

human race that differed only by varying stages of cultural development. Cultural evolutionary 

theory assumes, much as earlier philosophas had believed, that: 

. . .uniformity of human mental chamteristics and abilities over space and time allowed 
the comparison of peoples regardless of geography or history; similarity of stages in the 
course of cultural evolution of al1 peoples; and the use of European standards and the 
idea of progress to measure the direction and amount of development (Berkhofer, 1978: 
52). 

Accordingly, cultural differences were deemed, under the authoritative guise of science, to be the 

result of differing levels of progress, with European culture having attained a higher stage of 

development than Aboriginal culture. Morgan (1963) suggests that social diversity is the m l t  

of "historical accident" rather than essential human differences, providing 'scientific' proof that 

al1 societies progress fiom 'savagery' to 'bubarism' to 'civilization'. Thus we must understand 

cultures according to the standards set out by the particular stage of development that the culture 

inhabits: one must study the 'uncivilized' according to 'uncivilized' standards. Morgan and 

other proponents of cultural evolutionary theory propose that Western European cultures are not 

inherently superior to Aboriginal cuttures, but that Aboriginal culture has simply not progressed 

as fàr as Europeans on the cultural evolutionary d e -  So European standards of civilization 

were seen as an appropriate yardstick for ewluating other cultures, allowing for the paternalistic 

"%CAP, supra note 6 ~~p-J/www~indigenousôc.cbvlh.d Ich4sltos2.aspl 
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judgement that Aboriginal culture is merely less developed than European culture. The 'noble 

savagery' of Aboriginal culture could then be portrayed as a scientifically demonstrated 

phenomenon. 

Through the lens of colonial ideology, Aboriginal culture can be understood through 

reference to non-Aboriginal standards, illustrating how the social reality established through an 

ideology cornes to be constmed as separate fiom one's ~el~identity. So although images of 

Aboriginality are derived fiom Westem thought on 'othemess', the 'noble savage' stereotype has 

been discursively modified to coincide with real-world experiences and thus can appear to be 

separate fiom the non-Aboriginal cultural identity. Morgan provides an important example of a 

discourse that promotes an essentialist approach to cultural differences as identified by Lanain, 

yet his evolutionary perspective on Aboriginal culture demonstrates how universalistic and 

cultural relativistic theories are interbaineci in colonial ideology. The tension between 

universalism and cultural relativism is a theme that will be elaborated upon in chapter three's 

examination of the rule of law and cultural differences. 

'Noble Savagum' in Colonial Canada 

The rest of this chapter will reveal the continuities that cm underlie seemingly divergent 

attitudes towards Aboriginal peoples, establishing how 'noble savagism' can be found within the 

discourses of colonial authonties in early Canadian history. We will consider how the particular 

historical context in which these discourses occurred influenced the discursive formulation of an 

ideological effect of 'noble savagism'. 1 will point out the consistencies that undedie the 

conciliatory attitudes towards Aboriginal peoples expressed in the early colonial era of 

cooperation and the openly derogatory attitudes found in the period of assimilation. We d l  see 

how the ambivalence of 'noble savagism' was also a fmture in the attitudes of some colonial 
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authorities towards Aboriginal p p l e q  and how this ambivalence could allow for the 

continued relevance of Aboriginal steremtypes in vastly dierent historical contexts. So while 

the previous section examined Western thaught on Aboriginal 'otherness' to determine the 

philosophical basis of 'noble savagism', this section will serve as a bridge between chapters two 

and three, establishing how 'noble savagism' can be found within the racial discourses of 

Canadian authorities and the ideological effects of these attitudes. 

As we examine some of the racial discourses of early colonial Canada, it will become 

clear that patemalism has been a fairly consistent feature of colonial ideology. Through 'noble 

savagism', this paternalism is found in the expressed desire to protect Aboriginal peoples fiom 

colonial society -- a reference to 'nobility' - while assuming that a Western form of govenment 

is beneficial to Aboriginal peoples - an idea we have linked to 'savagery'. As was established 

earlier, 'noble savagery' is an image of Aboriginality as representative of innocence, a caunter- 

image to the negative attributes seen in Western society. We will see the growth of the belief 

that it was these negative elements in Western society that posed the greatest danger to the 'noble 

savage', a belief that will be introduced here, but will be more fully explored in chapter three. 

Experiences with Aboriginal peoples as allies and trading partners meant that discursive 

references to 'noble savagism' in the em of mperation expressed attitudes that emphasized 

'nobility' while hinting at 'sava8ery'. The ambivalence of 'noble savagism' is reflected in an 

order given by the Crown to the governor of Nova Scotia in 17 19: 

And whereas we have judged it highly necessary for Our service that you should cultivate 
and maintain a strict tiiendship and good correspondence with the Indians inhabiting 
within Our said province ofNova Scotia; that they may be induced by degrees not only to 
be good neighbors to Our subjects but likewise themselves to become good subjects to us; 
we do therefore direct you upon yow arriva1 in Nova Scotia to send several heads of the 
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said Indian nations or clans and promise them fiiendship and protection as you shall 
carry fiom hence for theù use". 

The Crown's assertions here suggest it held an ambivalent attitude towards Aboriginal peoples, 

for while it was recognized that Aboriginal peoples should be treated as fnends of the Crown, at 

the same time the Crown is expressing a paternalistic desire to protect Aboriginal peoples and 

encourage them to become subjects of the Crown. Tuming to the concept of discourse as 

established in chapter one, the discourse seen here linguistically transmits a particular view of 

social reality drawn fiom an assumption that Crown sovereignty would be beneficial to 

Aboriginal peoples (see Williams, 1990). We can see an ideological effect of 'noble savagism' 

in the attitudes expressed here, for while the benefits of introducing Aboriginal peoples to 

Western political structures were assumeci, suggesting a reference to beliefs that can be linked to 

'savagism' as established earlier, the precariousness of the Crown's position in North America 

meant that fiiendship with Aboriginal peoples was necessary, and thus the Crown mentions the 

potential for Crown sovereignty over Aboriginal peoples as an aside. The C m  appears to 

have held a conciliatory attitude towards Aboriginal peoples at this time, hinting at, but not 

openly articulating the assumption of Crown supremacy in the "New World", an attitude derived 

6om an image of Aboriginal 'savagery'. Instead, the importance of maintaining hiendship with 

and protecting Aboriginal peoples was emphasized to suggest an image of the more 'noble' than 

'savage' Aboriginal person. Although the 'noble savage' stereotype is not readily apparent in 

this discourse, the discourses found in the Royal PracImuiionI 1763 will build upon the ideas 

seen here, and the presence of 'noble savagism' will become more obvious. 

%id in RCAP. supra note 6, [nttp'J/www.indigaunirgaunirbc.cal vlNollCh5~2to3.4.asp]. 
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Through the Royal Procl-cm, the English Crown reserved the land West of the 

Appalachians for Aboriginal peopleq establishing that the Crown had exclusive jurisdiction over 

Aboriginal land in Western North America. The Crown was coming to see its role as that of a 

protector of Aboriginal interests, more openty expressing the assumption of Crown sovereignty 

over Aboriginal peoples. Thus, the Royal Proclmation represents a shifi to overtly paternalistic 

attitudes towards Aboriginal peoples rendering the p m c e  of 'noble savagism' more obvious. 

An image of Aboriginal 'nobility' being endangeral, which threatened Crown interests in 

maintaining Aboriginal peoples as allies, underlies the Crown's discourses on the need to protect 

Aboriginal peoples fiom abuse, Aile we can link the Crown's assumption of political 

sovereignty over Aboiginal land to Western conceptions of 'savagery': 

And whereas it is just and reasonable, and essential to Our bterest and the Security of 
Our Colonies, that the several Nations or Tribes of Indians, with whom We are 
co~ected, and who Iive under Our Protection, should not be molested or disturbed in the 
Possession of such Parts of Our Dominions and Tenitories as, not having been ceded to, 
or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds ... 
(cited in Smith, 1975: 2). 

Aboriginal peoples were recognized as having a daim to their land, yet the Royal Proclamafion 

makes an implicit assertion that the Crown holds political sovereignty over North America thus 

suggesting the presence of ambivalence. While the Royal Proclamation may appear to place an 

empbasis on the 'nobility' in 'noble savagism', this document also suggests Western political 

structures could most effectively protect Aboriginal peoples. The discourses articulated in the 

Royal Proclamation convey a view of social reality that assumes the protection of Aboriginal 

peoples is best achieved by granting Crown sovtreipty over Aboriginal lands. The ideological 

effect of this attitude is to render Aboriginal political societies circumscribed by the Crown's 

prerogative to set boundaries on the Aboriginal capacity to exercise sovereignty. Thuq the 
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tension within 'noble savagism' was becoming more visible in the ambivalent attitudes 

expressed in the Royal ProcIamation. 

The concems that were expressed for protecting the 'noble savage', as seen in the 

previous section, tumed into hstration as the failure of Aboriginal peoples to take on European 

'civilized' ways, particularly European agricultural methods, seemed to suggest the settler 

society would have to progress without the 'noble savage'. The emphasis on the 'nobility' of 

'savagism' seen earlier came to be replaced by attitudes that highlighted 'savagery'. In the 

Canadian context, this belief in the 'noble savage' as a vanishing race came after the War of 

18 12", but for America, this sentiment came to be expressed in the 1770s: 

When, by the 1770'9, the attempt had obviously failed, Americans were coming to 
understand the Indian as one radically different fiom their proper selves; they knew he 
was bound inextricably in a primitive environment, to be destroyed by God, Nature and 
Progress to make way for Civilized Man (Pearce, 1988: 4). 

While Aboriginal 'savagery' was always a barrier to 'civilized' society, their 'noble savagery' 

had served a purpose for the Crown up until the conclusion of the War of 1812. As Aboriginal 

support was no longer necessary, the 'noble savage' became constnied as more of a banier to 

'civilization', one whose way of life would inevitably be destroyed by the over-powering 

influence of 'civilized' peoples. A statement by Sir G. Murray reflects this changing attitude 

towards Aboriginal peoples: 

It appears to me that the course which has hitherto been taken in dealing with these 
people, has had reference to the advantages which might be derived fiom their fiiendship 
in times of war, rather than to any settled purpose of gradually reclaiming them h m  a 
state of barbarism, and of introducing amongst them the industrious and peacefiil habits 
of civilized life (Sir G. Murray, 1830 cited in Miller, 1989: 95) 

p - p p p p  

ID Miller suggests ihat the Maritimes region 111ill3ifested chest mcuwnts much e a r i h  ihan Upper Canada IargeIy 
ùecause of ihe infiux of mainly white-skbed Loyalists (many dîhe Crown's Aboriginai allies fled io Upper 
Canada) and theu mn-cipation in the War of 1812 (1989: 88). 
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As the above statement illustrates, images of Aboriginal peoples are inextricably linked 

to the context. As we have just establishcd, when Aboriginal peoptas were valuable as military 

allies, attitudes could show an emphasis on the 'nobility' of 'savagery' seen in Aboriginal 

peoples. in the absence of a military threat to the British colonies however, attitudes could 

reflect an emphasis on their 'savagery' without discounting their 'nobility'. Murray's argument 

for assimilation also shows how Western thought on 'others', especially evolutionary theory, 

could have an ideological effect through the attitudes of colonial authorities. Beliefs in the need 

to assimilate Aboriginal peoples may have led to an emphasis Aboriginal 'savagery', but images 

of the 'noble savage' were an ever-present backdrop as demonstrated by the overall lack of overt 

hostility to Aboriginal peoples in Murray's justification for 'civilizing' the 'savage'. The 

ambivalence of 'noble savagism' was thus incorporated into racial discourses on Aboriginality, 

while being adapted to reflect the historia1 context. 

Attitudes that expressed a desire to protect Aboriginal peoples were no less apparent in 

the era of assimilation than had been the case in early colonialism, suggesting a concem for the 

well king of Aboriginal peoples that had been nurtured through past experiences with their 

'noble savagery'. The ambivalence that had existed in early colonial discourses on 'noble 

savagery' came to be far more apparent in the assimilative policies based on images of 'noble 

scfy~gery'. The tension within 'noble savagism' was thus replicated in attitudes that expressed a 

need to assimilate Aboriginal peoples, showing a paternalistic desire to protect Aboriginal 

peoples fiom incursions by Euro-Canadians and a h  promoting the contradictory goal of 

eliminating Aboriginal culture fiom the Canadian landsape. For example, Tobias argues that a 

consistent assumption of colonial policies was the necessity of protecting Abonginai peaples 
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fiom exploitation: ". ..the goverment of Canada had to protect the person and property of the 

indian fiom exploitation by the Ewptan, which meant that the Indian was to have a special 

status in the political and social structure of Canadan, a desire that ran contrary to the Crown's 

ultimate goal of eliminating this special status and its financial obligations through assimilation 

(1991: 127). Despite the obvious emphasis on Aboriginal 'savagery' in the era of assimilation, 

images of the 'noble savage' were a significant backdrop to even the most openly intmsive 

actions against Aboriginal peoples. Experiences with Aboriginal peoples were thus mediated 

through an ideology that saw the assimilation of Aboriginal peoples as beneficial, but also 

manifested a desire to protect Aboriginal peoples fiom h m .  While attitudes derived fiom an 

emphasis on 'savagery' could lead to the discursive promotion of assimilation, 'noble savagism' 

still played a role, albeit a limited one, in mediating encounters between Aboriginal peoples and 

colonial authorities, especially in modifLing references to 'savagery' by referring to a need to 

protect Aboriginal peoples. 

Assimilation was largely premised on the bclief that Aboriginal peoples were a vanishing 

race, an assumption that rendered the imagé of Aboriginal 'noble savagery' a less significant 

strategy by which Aboriginal peoples could resist the imposition of colonial policies. Following 

the War of 1812, attitudes reflected a belief that Aboriginal the 'nobility' of 'noble savagery', 

forrnerly seen as the predominant feature of Aboriginal culture, was gradually being replaced 

with the more 'savage' than 'noble' Aboriginal, in which the loss of 'nobility' was seen as the 

inevitable consequence of the onslaught of Western 'civilization'. Chapter three will show that, 

although current judicial attitudes refiecting the preJence of 'noble savagism' are to a certain 

extent a sign of a return to early colonial irnagery that emphasized the 'nobility' over the 
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'savagism' of Aboriginal culture, a few important distinctions exist as a result of this era of 

assimilation. 

We have established in this chapter that in the racial discourses as deployed through the 

ideological trope of 'noble savagism', Aboriginal culture was constnied as primitive, consisting 

of living in the state of nature. So while 'savagery' assumed the absence of a Western fonn of 

govemment in Aboriginal societies created the conditions for violence, 'nobility' suggested 

Aboriginality involved engaging in a peacefiil, subsistence-based way of life. We saw the 

ideological effect of 'noble savagism' through a consideration of attitudes as expressed by 

colonial authorities, how differing bistarical contexts affected the discursive formulation of 

'noble savagism' without altering the assumptions that have formed the basis of Westem thought 

on Aboriginal 'otherness', The ambivalence of 'noble savagism' was shown to have led to the 

expression of attitudes that could admire while simultaneously denigrating Aboriginal peoples. 

'Noble savagery' was linked to attitudes that that reflected a paternalistic concern for protecting 

Aboriginal peoples fiom the excesses of colonial society, while 'savagery' was attributed to a 

belief in the need to introduce Aboriginal peoples to Western forms of government. A 

contemporary manifestation of these assumptions will be explored in the next chapter through an 

analysis of some judicial attitudes as expressed in sentencing Aboriginal sex offenders. 



Cbapttr Tbm 

'Noble Slvagism' and Juridicai Discounts 
in Sentencing Aboriginal Ses Oiïtnden 

In the previous chapter, 1 introduced the idea that 'noble savagism' was significantly 

altered by an awareness of the eEects of contact with non-Aboriginal society, leading some 

colonial authorities to express concerns for protecting Aboriginal peoples while at the same time 

seeing the introduction of Western political stnictures to Aboriginal societies as beneficial. As 

the harmfiil effects of contact with Eurdanadian saciety became an increasing concern for 

colonial authorities, images of the essential Aboriginal were gradually refined. Although one 

could discern the continued existence of the early colonial assumption that 'savagery' originated 

in pre-contact Aboriginal culture, the dwindling number of Aboriginal nations who maintained 

pre-contact cultural practices resulted in a shift of the locale of 'savagery' fiom pre-contact to 

post-contact Aboriginal communities. The belief that 'savagery' was an attribute introduced to 

Aboriginal communities by white society coincided with the emergence of the portrait of the 

'noble savage' as a vanishing race. 

Through the notion of the vanishing race, an image formulated and redefined through 

experiences with Aboriginal peoples in the era of assimilation, Aboriginal culture became 

mythologized, transformed into a symbol of Canada's 'noble' past. This change signalled a 

modification of the 'noble savage' stereotype, an adaptation that, this chapter will show, we are 

still in the process of developing. images of Abonginai culture were coming to reflect a comrast 

of the more 'noble' than 'savage' state of pre-contact existence with the more 'savage' than 

'noble' attributes of post-contact Aboriginal communities. The essential Aboriginal came to be 
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construed as a fonnerly 'noble savage' manlg in the state of nature, transformed into a 'noble 

savage' by contact with and victimization by colonial society. Some contemporary racial 

discourses will thus be revealed to have built upon Westem thought on Aboriginal 'othemess' as 

'noble savagism', though adapted to explain post-assimilation era experiences with Aboriginal 

peoples. We will see how the period of assimilation has itself come to be deemed by some 

juridical discourses to be the source of Aboriginal 'savagery'. This chapter will provide a more 

thoroughly developed assessment of how 'noble savagism' has offered a filter through which 

Aboriginal peoples have been comprehended, establishing some potential ideological effects of 

these racial discourses, 

This chapter will show that some of the assumptions that emerged in chapter two's 

assessment of the ideological trope of 'noble savagism' continue to inform some judicial 

approaches to Aboriginal culture in the sentencing process, leading some judges to express an 

ambivalent attitude towards the Aboriginal peoples who appear before the courts. As a result, 

speaking of cultural differences may be a double-edged sword, for while the courts are taking 

Aboriginal culture into account, in doing so the judiciary are sometimes reproducing the 

ambivalence seen in chapter two in their assessments of Aboriginal sex offenders. This chapter 

will show that the continuai presence of an ambivalent attitude towards Aboriginal peoples in 

some judicial discussions on Aboriginal culture raises numerws questions that suggest a need to 

carefùlly consider the assumptions that some judges are bringing to the sentencing process. My 

analysis of 'noble savagism' within some contemporaxy judicial attitudes will suggest that tk 

essential Aboriginal in contemporary juridical discourses is a victim of colonialism, one whose 

19 1 coasciously use tbe term man- as the 'wblc savagc' sterwtrpe Ïs hgdy pmmised on an image dam in 
the state of nature. Tk place dwomen in tbis conception of Aborigitiaity is an ana for fùm nscarch. but beyond 



51 
'traditional' or 'noble savage', precontact way of life has been threatened by colonial 

practices that have fostered the conditions for the proliferation of unrestrained 'savage' alcohoC 

driven violent behaviours one currently sees in Aboriginal communities. In contemporary 

images of 'savagery', it is not necessarily the absence of a Western form of government that has 

fostered the conditions for 'savagery' as was the assumption in earlier discourses, but simply the 

absence of sufficient restraints on Abo@al behaviours due to cultural and socio-economic 

devastation. 

We saw in the previous chapter how images of 'nobility' are premised on a belief that 

Canada's Abonginal peoples lived a simple or 'primitive' existence before contact with 

~uro~eans'', representing a counter-image to al1 that is negative and compting in non- 

Aboriginal, or for our purposes Euro-Canadian, society. This chapter will demonstrate that in 

place of the term 'primitive', contemporary images of 'nobility' are expressed through the 

assumption that Aboriginal culture involves engaging in a 'traditional' hunting and gathering 

way of life, desiring 'healing' rather than retribution for wrongdoers, or, in a few cases, 

inhabiting a cornmunity that is isolated fiom mainstream Canadian society. Such euphemisms 

refiect a continued belief in the 'noble savagery' of Aboriginal peoples that maintain pre-contact 

cultural practices. In addition, a reflection on discursive ceferences to the good character of 

Aboriginal sex offenders will reveal that images of 'noble savagecy' underlie judicial accolades 

of Aboriginal peoples who appear to be visibly stniggiing to overcome past victimization. 
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Judicial admiration for the Aboriginal sex offender who has maintained a job, sewed as a 

respected member of the community, or who is a healer or elder can constitute a modem image 

of the more 'noble' than 'savage' Aboriginal. The ideological effect of these racial discourses 

can be seen in judicial interpretations of why Aboriginal men engage in sexually violent 

behaviour and the role of the courts in addressing sexual violence in Aboriginal communities. 

Throughout this chapter we wiIl see how, much like many of their colonial predecessors, 

contemporary judges can hold ambivalent attitudes towards Aboriginal peoples who come before 

the courts: in sentencing Aboriginal sex offenders, the judiciary can express respect or even 

admiration for the 'nobility' of Aboriginal peoples and their community's resiliency and 

emphasis on 'healing' in the face of marginalization and colonial-related difficulties, yet many of 

these same judges will simultaneously suggest, explicitly or implicitly, that 'savage' impulse- 

driven behaviours such as alcoholism and violence can be construed in a fiindamentally different 

manner when they occur in Aboriginal camrnunities. One of the most worrisome and, in fkt, 

fiightening propositions that will emerge fiom this discussion, is how violence against 

Aboriginal women can at times be portrayed as if it were an unfortunate but somehow natural 

response to Aboriginal male hardships. Iuridical discourses that highîight the 'nobility' of the 

Aboriginal sex offender's struggle against negative colonial influences can promote the 

assumption that Aboriginal men always possess the potential to engage in violence against 

women when colonial burdens becorne t w  debilitating and they have not received 'healing' of 

their colonial pain. In accounting for culture in the sentencing procesq the judiciary may be 

highly attentive to Aboriginal cultural diierences and the devastating effect of colonialism, but 

this attentiveness can obscure the complexities of semial violence in Aboriginal communities and 

even trivialize the inherently heinous nature of al1 acts of sexual violence. 
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This chapter will suggest that although the judiciary are making a concerted effort to 

understand Aboriginal culturai differences, and are struggling to ensure the distinct needs of 

Aboriginal offenden are taken into account in sentencing, they are not always able to see 

Aboriginal men as autonomous, responsible adults, but instead may view Aboriginal sex 

offenders through the stereotype of the 'noble savage' as one who must, through the courts, be 

guided away fiom the colonial legacy and evils such as alcohol and sexual violence that were 

introduced to Aboriginal communities through colonial practices. The ideological effect of 

'noble savagism' in contemporary juridical discourses then, can be seen in the assumption that 

ultimate jurisdiction over addressing sexual violence in Aboriginal comrnunities must remain 

with the courts -- coinciding with assumptions underlying 'savagism' -- while simultaneously 

acknowledging that communities must play a more substantial role in addressing sexual violence 

- suggesting references to 'nobility'. For the specific Aboriginal offender, the ideological effect 

can be reflected in the belief that while he has committed a 'savage' behaviour, his overall 

'nobility' must be protected fiom the harmfûl effects of incarceration. Thus, this chapter will 

reveal the ambivalence within some juridical discourses in sentencing Abonginal sex offenders, 

demonstrating the ideological effect of these racial discourses and, in doing so, point to the 

'noble savagism' that cm underlie judicial attitudes towards Aboriginal sex offenders. 

A concern that this analysis will raise is that the tertns of community involvement in the 

administration of justice are dictated by the courts, whose primary contact with Aboriginal 

communities is in dealing with the criminal behaviour of its inhabitants, suggesting a significant 

avenue through which a colonial ideology can influence the legal process. Some judges may rely 

on stereotypes that have k e n  fonnulated in expcriences with Aboriginal offenders to understand 

cultural différences, Ieading to a highly skewed view of Aboriginal culture drawn fiom 
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experiences with those in coniiict with the law. This chapter will explore possible ideological 

effects that can result fiam interpreting cultural differences by references to experiences with 

Aboriginal offenders. Through 'noble savagism', 1 will reveal the tension within juridical 

discourses, in which each Aboriginal offender appearing before the court for expressing his rage 

and despair over colonial-related deprivations cm be seen to demonstrate bath the necessity of 

bringing Aboriginal communities into the sentencing procas, yet also provides further evidence 

of the 'savagery' inherent to Aboriginal communities and thus the necessity of court intervention 

to ensure communities cm mspond appropriately to semial violence. 

Sîatement of Method 

In order to establish the nature of 'noble savagism' in contemporary juridical discoums, 

I analyzed 60 semal assault cases in which the Aboriginality of the accused was discussed. 

These cases emerged out of a keyword séarch of the Aboriginal law database on Quick Law. 

The keywords I used in my first search were sexual assault and culture/cultural. M e r  reading 

through the cases that emerged Rom this initial keyword search, 1 went back to Quick Law ta 

explore some of the noteworthy themes that were found in my analysis of this case law, 

expanding my data set to include what seemed to me in the context of these cases to involve less 

explicit references to &butes that have been associatecl with Aboriginality, using such tenns as 

healing, circle, community, traditionai, remote, isolated, alcohol and dystiinctioddysfunctional. 

if the specific case at hand did not involve a conviction for sexual assault it was excluded with 

the exception of two domestic violence cases, R.v.  unt te?' and Rv. ~imp~1rk2l. These cases 

" [lm A J. No. 12 15 
" 119941 2 CN1.R 143 
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were included due to their jurispmdential importance in assessing how Aboriginality should 

affect the sentencing process for cases involving violence against women. 

Since 1 intended only to examine themes in judicial discussions on Aboriginality, 1 will 

be presenting only my findings related to 'noble savagism'. These findings do not provide a 

thorough analysis of ail the data so that, for example, judicial attitudes that did not show signs of 

'noble savagism' will not be presented here. While 1 recognize that resistance to these themes 

cm be found within juridical discourses, it was beyond the scope of this thesis to explore 

discourses that chailenged 'noble savagism'. Future research should be directed at explorhg 

how juridical discourses and Aboriginal peoples are resisting the narrow interpretation of 

Aboriginal culture as occurs through 'noble savagism'. Further, my analysis of the case law is 

not representative of sentencing practices for Aboriginal sex offenders in general due to an 

u~epresentative data set. This analysis also does not compare Aboriginal and non-Aboriginal 

cases, nor does it take into account unreported case law. Only cases reported on the Aboriginal 

law database of Quick Law were examineci. The main task of this chapter is to explore how the 

ambivalence found within 'noble savagism' can be present in some judicial attitudes, suggesting 

that historical understandings of Aboriginality can influence the way judges relate to the 

Aboriginal peoples that appear before them. This thesis will raise some important questions 

concerning the way judges comprehend Aboriginal culture in order to suggest some areas for 

tiiture research, but cannot ptavide any conclusive findings on judicial attitudes due to an 

insuEcient data sarnple. 

Some of the major questions that emerged fiom this analysis include: how are judicial 

assumptions regarding attniutes of Aboriginal communities infiuencing the sentencing process? 

How has the judiciary incorporated Aboriginal cultural values into the sentencing process and 
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what are some of the dficulties that emerge in doing so? Are judges more attentive to the 

Aboriginality of some Aboriginal offenders, such as those who fiilfil stereotypes, than othm? 

The following analysis will provide some ideas on avenues in which one can begin to commence 

a more thorough examination of these questions while raising some other more specific concerns 

along the way. 

Major Findings 

It became clear fiom an analysis of this case law that the culture of Aboriginal offenden 

was being taken into acwunt in sentencing practices. However, the courts have left to judicial 

discretion the task of interpreting the relevance of Aboriginality to the sentencing process. Thuq 

it is unclear at this time if the comments that emerge fiom this case law are based on the attitudes 

of individual judges, which are signifiant in and of themselves, or are representative of juridical 

discourses in general. In 33 of the 60 cases anaiyzed, the Aboriginal status of the accused was 

highlighted, meaning that either the Aboriginality of the accused was mentioned fiom the outset, 

such as in Rv. H.K.c.? "The acwsed aboriginal pleaded guilty to senial assault and assault"; or 

the context of the judgement suggested a great d d  of emphasis on the Abotiginality of the 

acnued, such as in R-V. P.PA.)" in which the judge provided a detailed discussion of the 

cornmunity of the accused and Tlingit cultural vaiues. The accused was given a 'non- 

conventional' sentence, in other wordq a conditional sentence, suspended sentence or a peiod of 

incarceration less than 2 years followed by a probation order, in 28 of these cases. Of these 28 

cases, 18 involved returning the oender to the community for culturaily appropriate treatment. 

A sentencing circle was held in 7 cases, 

(19971 S.I. NO. 577 '' Il9911 Y.J. No. 180 
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The characteristics of the community of the accused were examined in 19 cases. 16 of 

these commwrities were labelled dysfunctional or suffering from high rates of aicoholism and 

violence. The fact that the community was remote or small was noted in 7 cases. Cultural 

differences were clearly demarcated in a way that supported Larrain's concems on the 

essentialization of cultural differences in 12 cases, in other words, Aboriginal culture was 

portrayed as tiindamentally different f?om Euro-Canadian culture. Of these 12 cases, in 5 cases 

the community's rejection of incarceration as an appropriate disposition for crimes committed by 

community members was noted. Terms such as 'healing', used in 16 cases, or references to a 

circle process, as occurred in 7 cases, were offered to suggest references to concepts often 

associated with Aboriginal judicial philosophies. The background of the accused, especially past 

victimization or feelings of despair at a life of hardship, was discussed in 1 1 cases. Attributes of 

the offender that can be linked with 'nobility' could be seen in references to the 'traditional', 

hunting and gathering lifestyle of the accused, as occurreà in 13 cases. 15 cases involved 

references to the gwd character of the offender which, through 'noble savagism', tmk the fonn 

of accolades for the capacity of the accused to maintain employrnent despite hardships, andlor 

for his contributions to the community. An analysis of the ambivalence found within some 

judicial attitudes will provide examples of contemporary racial discourses in the sentencing 

process and will suggest some ideological effects of the continued presence of 'noble savagism' 

in judicial attitudes towards Aboriginal peoples. 
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enwuraging the introduction of Western political structures to Aboriginal societies. Justice 

Johnstone noted the submission of Chief A. that "The process his community wishes adopted 

and which he recommends to the Court is one, not of ostracbation, but rather one that finds a 

solution through the intervention ofthe elders of the community" (at paragraph 54). An image 

of Aboriginality as 'otherness' underlies Justice Johnstone's decision that the community 

members who offered to provide a radically different form of justice fiom that proposed by the 

'conventional' criminal justice system were representative of the community. An analysis of the 

judicial attitude seen in A.G.A. through 'noble savagism' suggests that the input of those 

community members who articulated a desire to administer a substantially different form of 

justice fiom that of the Canadian criminai justice system was recognized. However, his 

comments also served to obscure the voices of those Elders who requested incarceration, 

suggesting the potential for 'noble savagism' to render invisible those who did not provide a 

presentation that coincides with images of the 'noble savagery' of Aboriginal culture. The 

ideological effect of 'noble savagism' in this utse is to interpret the community as represented by 

those members who spoke of a desire to 'heal' and a rejection of incarceration, thus imposing his 

conception of Aboriginal communities onto the Aboriginal peoples who appeared before him in 

A.G.A. Thus, Larrain's concerns that attentiveness to culture can entai1 'othering' are supported 

by A.G.A., in which Aboriginal voices were filtered through the ideological trope of 'noble 

savagism' and as a result, the voices of community memben who did not offer a radically 

different perspective on how to deai with sexual violence were ignored. 
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Justice Laycraft' s rejection of the disposition proposed involving the Inumarit 

Committee in Rv. ~ a ~ i t a m ~ ~  demonstrates an ideological efféct of 'noble savagism'. While he 

expresses a desire to promote Aboriginal cultural values in the sentencing process, he assumes 

the courts can legitimately define which structures reflect Aboriginal cultural values: 

The modem reincarnation in Arctic Bay of the traditional Inumarit Committee resembles 
the usual community counselling service rather than the traclitional govetning and 
counselling body of earlier times. 1 am unable to see, given its ment origin, the 
community which it serves, its methods of operation, and the absence of the traditional 
ultimate sanction on the offender, that it is a remnant of ancient culture (at paragraph 9, 
assigned by author). 

We can link Justice Laycrafk's attitudes to the ideological effect seen in the previous chapter, for 

he seems to accept that Aboriginal peoples should be given a voice in the sentencing process, 

and yet he sees himself as holding the final word in establishing when those voices should be 

taken into account. Justice Laycraft's racial discourse transmits a belief that Aboriginal culture 

is static, while the possibility that the inumarit Committee is a once 'traditional' stmcture that 

has adapted to societal changes was not considered. He pointed out the modernity of the 

community as demonstrating that the community's submissions were not relevant, showing 

refwences to images of the 'noble savage' as seen in chapter two: 

The witnesses in this case do not describe a culture markedly different than that in the 
rest of Canada. Rather the incident itself arose as the victim and hcr sister played music 
on a modem player for which there was an electric cord. The cornplainant of sexual 
assault was conveyed to the police by telephone and the victim was taken to a modem 
nursing station for examination and treatment. Both victim and accused have at least 
grade school education. A large and modem mine is in the vicinity and several of the 
witnesses, including the accused, had worked there at some time (at paragraph 5, 
assigned by author). 
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Naqit-k suggests that judicial efforts to bring Aboriginal culture into the sentencing process 

may be a double-edged sword in some instances, for speaking of culture may, through racial 

discourses, also be a means by which the judiciary can impose their image of Aboriginal culture 

ont0 the Aboriginal peoples that appear before them. 

Justice Laycratt's assumption that Aboriginal culture is 'ancient' can also be found in 

Rv. P. (JA.)~', in which the accused reaived a suspendcd sentence: Yn recent years, due Iargely 

to the efforts of the elders, the traditional community structure has been revived. The authority 

and position of the five clan leaders have been restored" (at paragraph 10, assigned by authop). 

We can see the ideological effect of 'noble savagism' here, in that Aboriginal culture was 

interpreted as involving pre-contact social structures, a discursive reference to the 'noble 

savage', while the judge's belief that hdshe could accurately depict Aboriginal structures as 

involving a "restoraîion" of pre-contact structures bears the markings of the assumptions of 

Crown sovereignty that is one manifestation of 'savagism', The juridical discourses seen in 

A.G.A., Naqiturvik a d  P. UA.). suggest a need for research to establish if judicial 

interpretations of Aboriginal culture and communities are preventing some communities fiom 

participating in the administration of justice: in other words, are some communities being barred 

fiom accessing the right to deal with offenders because their presentations do not appear to 

coincide with images of the 'noble savage'?". 

supra noie 24. 
Where Quick Law did not assign pamgmph to the case, t assi& a paragraph number, 

" A sùnilar di86culty can k seen in l a d  chim cases, which rcguue Aôorigirmi nations to demoastrate usage of the 
land unâer dispuîc bdo~ the Crown's assertion of#)vclcigntyty nius, Crowa -gnty ovcr Abonginai iands is 
presumed, piaciug on Abonginai peoples the burdai ofpmofto pmvick evidenccafptecontact usage ofthe iand. 
See Delgmwkw v. British Cdinnbia [1997] 3 S.C.R. 1010. 
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Justice Vertes comments in Ru. JS'' r d e a  the paternalistic attitudes that underlie 

'noble savagism', He expresses the belief that communities must be encouraged by the courts to 

take responsibility for addressing sexual violence and to recognize why sexual assaults must not 

be tolerated: 

It seems to me that if the court can help the victims reconcile themselves with the 
accused, if the court can help the wmmunity understand that what the accused did was 
wong and why it was wrong, and if the court c m  help the community understand that 
there are things that have to be done on a permanent basis to overcome any repetition of 
that type of conduct, then we will, in cases such as this, do a better service to the 
community than simply by sending someone to jail (at paragraph 16, assigned by author). 

Justice Vertes expresses a desire to make the community a part of the criminal justice process, 

while he ambivalently conveys the belief that J.S.'s community is not yet prepared to properly 

deal with sexual violence and must be encouraged to do so by the courts. The potential that 

perhaps the education level or attitudes of the community towards sexual assault is not the reason 

for an inadequate response to sexual violence is not wnsidered. An ideological effect of this 

racial discourse is to promote the assumption that Aboriginal peoples sometimes appear before 

the courts for sexual violence because the community is not properly educated on how to address 

semial assault. Thus, while we can link to 'nobility' Justice Vertes' belief that wmmunities must 

play a significant role in addressing sexual violence, he also assumes that the courts must hold 

jurisdiction over sexual violence in Aboriginal communities, handing over controi to 

communities when judges have deemed comrnunities to be adequately prepareâ, an attitude we 

have established to be drawn fiom 'savagism'. In speaking of cultural différences then, 

communities may risk king porbayed as uneducated or unconcerneci about sexual violence. 

)0[19921 N,W+T.J. No. 62 
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Justice Vertes stated that, "[J.S.] has also lived his life in the traditional way by 

hunting, fishing and trapping to provide for his family" (at paragraph 13, assigned by author) 

suggesting a reference to the 'noble savage' stemtype as established in chapter hvo. This racial 

discourse transmits a belief that recognition of Aboriginality entails an acknowledgement of the 

way of life of the accused, which coincided with the 'noble savage' stereotype. An ideological 

effect of this perspective on 'noble savagism' is that encounters with Aboriginal sex offenders 

who engage in a 'traditional' way of life can be mediated by an assumption that Aboriginality 

involves engaging in a particular lifestyle commonly associated with Aboriginal culture. Thus it 

may be observed that one attribute of contemporary images of the 'noble savage' is seeking to 

maintain a 'traditional' way of life. Semial violence in Aboriginal communities, when examined 

through 'noble savagism' may be understaod to be the 'savage' act of an otherwise 'noble' 

offender: or the act of the 'noble savage'. This raises the question, are judges more attentive to 

the Aboriginality of those who filfil the 'noble savage' stereotype, such as those engaging in a 

hunting and gathering way of Iife? 

The ambivalence of 'noble savagism' is particularly apparent in Justice Vertes 

assessrnent of the accused: 

I am also sure that being in front of his community, the people with whom he has lived 
al1 his life, and admitting his guilt before the people of this small and still very much 
traditional Inuit community, the accused has undoubtedly felt shame and it has made him 
realize how wrong his actions were (at paragraph 18, assigned by author). 

While he has acknowledged the cultural distinctness of the accused through a reference to 

attributes associated with the 'noble savage', he also recognized the 'savagery' of his behaviour 

suggesting the 'noble savage' stereotype underlies Justice Vertes interpretation of the relevance 

of J.S.'s Abociginality. Thuq attentiveness to cultural dinerences may be a double-edged sword, 
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for in speaking of culture there is the risk of stereotypid images influencing the judge's 

assessrnent of the Aboriginality of the accused. 

The comments of Justice McGillivray in Rv. CurIey, IsR'gaituk cmd ~agmlikl' illustrate 

this dwble-edged sword in speaking about cultum. The trial judge argued that because "...the 

morality or values ofthe people here are that whcn a girl begins to mensmate, she is considered 

ready to engage in sexual relations" the offenders should be retunied to the community as 

quickly as possible "...with this lesson tucked securely under their belts" (at paragraph 13, 

assigned by aut hor). Justice McGillivtay ' s attempts to articulate cultural di fferences in this case 

also involved the denigration of the culture of the offenders. A message of cultural inferiority 

seems to underlie Justice McGillivray's assertions that: 

What [the trial judge] said was that the accused were ignorant of that law and that 
ignorance is relevant to sentencing as a rnitigating factor just as deliberate flouting of the 
law is relevant as an aggravating fiietor. He rtcognized and we recognize that knowledge 
of the law is an evolving &or. This case will assist the cornmunity to better understand 
the law (at paragraph 11, assigned by author). 

Justice McGillivray ambivalently desires to respect the cultural differences of the accused men, 

but in doing so he denigrata their culture as more accepting of sexual relations with young girls. 

His comments discursively transmit the assumption that Canadian law must teach the offenders' 

community appropriate sexud behaviour. An ideological effect of 'noble savagism' as seen in 

this case is the interpretation of Aboriginal culture as an appropriate consideration in establishing 

the culpability of the offenders for sexual violence. JS. and Cwky raise a concem regarding 

judicial interpretations of Aboriginal culture: how do attitudes towards Aboriginal peoples 
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nurtured in our colonial history influence contemporary judicial perceptions of the culture of 

Aboriginal offenders fkom more isolated communities? 

Justice O'Regan's highly ambivalent comments in Rv. s.R.'~ articulate a beiief that the 

accused was driven to sexually violent behaviour by inhabiting a particular community: 'When 

he and his family moved fiom the country to the community the path of alcohol abuse and 

violence commenced. bdeed Mr. R said he was sexually abused by another Innu in the 

community &er leaving the traditional lifestyle" (at paragraph 18). In Justice O'Regan's racial 

discourse, S.R.'s move to the community was portrayed as a catalyst for his alcoholism and 

violent behaviour, while imagery of 'noble savagery' lost to the influences of 'savagery' 

underlies his discursive connection between the loss of a 'traditional' lifestyle and the 

commencement of abuse. The ideological effwt of Justice O'Regan's comments shows the 

ambivalence within 'noble savagism', for while a 'traditional', or 'noble savage' pre-contact 

lifestyle was interpreted as having protected the accused tiom hum,  it was the 'savage' 

influences of life in a post-contact Aboriginal community that were constmed to have ultimately 

been the source of this h m .  A question that emerges fiom this case is are communities being 

blamed for the behaviour of their inhabitants? 

Comments by Temtorial Court Justice Lilles in P.(J;A.)~' demonstrate how community 

conditions can be offered as a means of explaining the alcoholism and resulting sexually violent 

behaviour of Aboriginal offenders in a way that suggests the presence of 'noble savagism'. 

While colonialism is implicitly deemed to be the ultimate source of Aboriginal difficulties, it is 

the alcoholism of community residents that is offered as the cause of continued hardships as seen 

[1994] NJ, No. 118 
supra nole 24- 
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in this comment: "Alcohol was the catalyst - deprivation was the consequence" (at 

paragraph 11, assigned by author), Justice Lilles' decision shows ambivalence in that while he 

recognizes that the community has experienced hardships, he blames the symptom of 

deprivation, alcohol, for these diffiailties. Margo Nightingale found that in sentencing 

Aboriginal sex offenders, judges tend to identify intoxication as " ... a cultural attribute of Native 

society" (1991: 84) suggesting one ideological effect of this linkage in juridical discourses 

between Aboriginal hardships and almholism. An ideological effect of the comments seen here 

is to interpret alcohol as the cause of continued hardships in Aboriginal communities, obscuring 

the larger context in which sexual violence and alcoholism occurs. 

Justice O'Regan's linkage becween alcohol and sexual violence in Aboriginal 

communities in R-V. ~reen" lrther illusirates this theme in juridical discourses: 

The severity of this sexual assauh once again brings forward the drastic affect [si4 of 
alcohol abuse on the huit wmmunity in Labrador. Counsel have provided me with 
authorities on sentence [sic] in Labrador for similar offences. Not surprisingly, al1 
involve the use and abuse of alcohol by both the perpetrator and in some cases the victim 
(at paragraph 5). 

According to Justice O'Regan, alcohol has caused the current problems in Aboriginal 

communities, failing to wnsider if alcohol is a cause of semial violence or a symptom of more 

substantial problems, An ideological effect of this racial discourse is that, in comecting the 

behaviour of the accused and s e d  violence in general with alcoholism in the community, 

hdshe is conficming the "drunken Indian" stemtype, interpreting the offender as yet another 

"dmnken Indian" tumed sex offender. A second ideological effect is found in his ambivalent 

attitude towards the community of the accused, for he exhibits a desire to acknowledge the 

hardships of life in Aboriginal communities, while suggesting the problem ultimately lies with 
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the alcoholism of the residcnts of Aboriginal communities. This would seem to suggest an 

awmption that tteating the symptom of hardships, alcoholism, may be considered an 

appropriate respanse to m a l  violence. The juridical discourses in S.R, P.(J.A.,I and Green 

raise the question, how are judges establishing the relevance of cornmunity conditions in 

sentencing Aboriginal sex offenders? 

Aborigiaality, Alcobd and Suual Violence 

My experience with rape down south [Ontario] is different fiom the reality of rape up 
here [Nonhwest Tenitories]. In mst cases down south there is violence apart fiom the 
rape that's involved. Up here you find many cases of sexual assault where the woman is 
dnink and the man's dmnk (Territorid Cmn Judge Michel Bourassa as cited in 
Nightingale, 1991: 73). 

This section will suggest that when intoxication is an element of the crime of the 

Aboriginal sex offender, the judiciary may place ovwwhelming focus on the experiences of the 

accused as an Abonginal persan, highlighting the connection between the sexually violent 

behaviour of Aboriginal peopIes and the tendency of Aboriginal peoples to turn to alcohol to 

ease their colonial despair. Through 'noble savagism', alcohol abuse has apparently been 

acceptai as one means by which Aboriginal men respond to the stniggles of colonialism, 

portrayed in juridical discourses as if it were a cure to the hangowr of colonial policies. The 

'drunken Indian' stereotype will be show here to be one derivative of imagery of the 'noble 

savage', for in the intoxicated Aboriginal sex offender, some judges ambivalently see both a 

portrait of lost 'noble savegery' and the cause of the proliferation of 'savagery' in Aboriginal 

communities. Thus, an analysis of same judicial assessmemts of Abonginal sex offenden will 

suggest that, through 'noble savagism', removal of dcohol may be perceived as diCient to turn 
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the Aboriginal sex offender into a valuable rnember of the community, essentidly cured of 

colonial-relatd ills. In 33 of the 60 cases, the judge mention4 alcohol; either the offender's 

intoxication during the semial assault as occurrbd in 28 cases, andlor his alcohol problem as was 

articuiated in 8 cases. In 4 of these 33 cases, the absence of alwhol was considered noteworthy. 

Alcohol was deemed to be the explanation for, or a significant contributhg hctor, in 8 cases. 

The disposition emphasized treatment of the offender's alcohul problem as the primary goal in 5 

cases. A mmmunity-based sentence was given in 16 cases, 10 of which were non-custdit. 

We see refwences to 'noble savagism' in Rv. ~ e t e ' s ,  for while Justice Vertes 

acknowledges the darnage caused by the violent behaviour of the accu&, he ambivalently 

construes the accused as having been driven to such behaviour, suggesting underlying 'noble 

savagery'. 'Noble savagery' is more clearly seen in the judge's sissertion that: "He cornes fiom a 

well-respected local family, and continues in the traditional way by hunting and providing food 

for his extended family" (at paragraph 8). Justice Vertes asked the court to consider "How is he 

ever to replace al1 of this hurt that he caused just because he was drinking and could not wntrol 

himself?" (at paragraph 7). Justice Vertes has assumed a1cohol causes semiai violence, thus 

diminishing the capacity of Peter to exetcise agency, white r e fhng  to Aboriginal culture as a 

means of justifjling this highly problematic interpretation of the offender's culpability. This 

encounter with the stereotypical "dninken Indian" was mediated by an assumption that alcohol 

caused the accused to lose control and engage in sexually violent behaviour, suggesting the 

absence of restraints on the sexuality ofthe aceused, thus demonstrating an ideologid effect of 

'noble savagism' in judicial interpretations of the adpability of Aboriginal sac offenders. The 

comments in Peter would suggcst that through 'noble savagism' the essential Aboriginal is 
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discursively deemed to be one who has a tendency to abuse alcohol in order to soothe his 

colonial ills, and as a result is l a s  capable of self-control. Through 'noble savagism', the 

responsibility of individual Aboriginal males for sexually violent behaviour may be diminished 

when the accused was intoxicated, and instead alcohol, and the conditions that have motivated 

him to drink, may be assigned blame. 

An anaiysis of the judicial attitudes expressed in R W. NQLIP~IU~'~ illustrates a 

wntemporary discursive manifestation of the 'noble gavage' stereotype. Justice Dutil recognizes 

the 'noble savagery' of the accused and expresses a concern for protecting Naappaluk €tom the 

harmfiil effects of incarceration, an idea that resonates with attitudes seen in chapter two: 

Like just about al1 the people of Nunavik, the only language he speaks fluently and with 
ease is Inuktitut. Where can we find the assistance he needs? There are not very many 
solutions to his problem. 1 could send him back to prison, in Amos or Waterloo, fifteen 
hundred (1500) kilometres south of his home tom. He would waste away here until his 
prison tenn expired. He could not get the same help as that given to a person who speaks 
either French or English. Such help does not exist in Amos, or in Waterloo, where 
nobody speaks Inuktitut (at paragraph 11, assigned by author) 

Justice Dutil appeared unsure of how to deal with the 'noble savagd accused before him for 

violent behaviour, but who was not the stereotypical "drunken indian": "He loves his family, but 

does not understand his own behaviour. Yet he says he does not abuse alcohol or drugs" (at 

paragraph 8, assigned by author). His ambivalent attitude towards the accused can be seen in his 

acknowledgement of the hami of his behaviour: "The problem, apparently, is that he is unhappy . 

Because of this, he becomes violent and causes a great deal of trouble for his family, and 

consequently, for his communityy' (at paragraph 9, assigned by author). 

" [1993) N.W.T.J. No. 53 
[1994] 2 CNLR 143. 
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Justice Dutil expresses a desire to onsure the dture and unique needs of the Aboriginal 

sex offender before him are taken into accaunt, while also seeking to acknowledge the harm of 

his violent behaviour, suggesting an image of a 'savage' bchaviour by a 'noble savage' offender. 

Through the colonial gaze, the inherently 'savage' nature of sexud violence is juxtaposed with 

the positive, admirable qualities of the sex offender in a way that rdects the ambivalence of 

'noble savagism'. References to the violence of a sexual offence reflect 'savagery' in the 

presence of ambivalence. Justice Dutil's intcrpretation of the offender's Aboriginality promoted 

the assumption that unhappiness leads ta violence in Aboriginal men, while failing to articulate 

why this unhappy accused engaged in violence while mmy do not. The ideological effect of 

Justice Dutil's interpretation of the Abonginality of the accused reflects a desire to pmtect the 

'noble savagery' of the accused h m  the harm of incarceration, while also ircknowledging the 

'savage' behaviour of an unhappy Aboriginal male. 

Justice Goodridge's discourse in Rv. G.A." dso shows the ambivalence of 'noble 

savagism' for while he acknowledged that G.A. had a previous conviction for sexually assaulting 

the same victim, his step-daughter and ". . . had been sentencd twice to "supervised probation" 

but obviously bas not protited by such sentences" (at paragraph 27), he uftimately accepted the 

conclusions of the sentencing judge that: 

The healing process for GA, for his family and whde community will be a long process 
but it must start when these matters corne to court with a person king held accountable 
for the matter in which thcy have harmed children and 1 will d u c e  the sentence that 
should apply in a case like this because G.A. has demonstratecl he is willing to meive 
healing. ... 1 have an understanding of Mr- A that he will becorne a gwd father and 
provider for his fmily (as cited at paragraph 32). 

3-1 [1994] N.J. No. 19 
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Justice Goodridge and the sentencing judge are discursively transmitting a belief that while the 

seriousness of the behavim of the accused must be acknowledged by bringing the offender 

before the court, it must also be recognhd that the accused desires to be 'haled' and thus, once 

'heoiled', can becorne a gaad father and pmvider, suggesting an image of a 'savage' behaviour by 

a 'noble savage' offender The ideological efféct of the racial discourses seen here is to interpret 

the sexually violent behaviour of the accused as suggestive of a need for 'healing', while the 

'healing' process is ambivalently construed as beginning with the courtroom process, 

assumptions that were show in chapter two ta be derived fiom 'noble savagism'. Thus, despite 

a recognition of the needs of the Aboriginal accused for 'healing', Justice Goodridge envisions 

the courts as the primary fomm thraugh which 'healing' must commence. 

in R-V. SG.N.~', the trial judge stated that the difficulties faced by Aboriginal 

communities were relevant only where there is "...strong evidence that the accused was 

intoxicated or acting out of [a] sense of hopelessness" (at paragraph 17). In rejecting the 

relevance of the accusal's Aboriginal statu, the appellate judge stated that, "It was apparent that 

although the appellant's early life may have k e n  marked by deprivation, the evidence does not 

suggest that he himself fell victirn to alcohol or semial abuse" (at paragraph 18). These 

comments show an ambivalent desùe to recognize his early Life of deprivation, while denying 

these hardships constituted vict imitaiion. The trial judge canstrued intoxication and despair as 

d e m o n ~ ~ n g  the status of an Aboriginal offendw as a victim, raising the question: does the 

accused need to appear as the "drunken Indian" or as a demoralized victim to have one's 

Aboriginality taken h o  account? S.GN.'s Aboriginality was c o n s i d d  legally relevant onIy if 

" [1999) B.C.J. No. 2810 
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his behaviour could be understood through an ideology that ~ 0 ~ e C t e d  sexual violence and 

Aboriginality with alcohol use, victimization and unhappiness. 

Justice Ryan asserts in Rv. ~ugust!*ne~~ that: "1 recognke the lifestyle of M.. Augustine 

and the background of his way of life on the reseniation, the abuse, the dnnking the taking of 

drugs but, in my view, these are not rnitigating factors that should reduce any sentence to be 

imposed for rnans~au~hter"' (at paragraph 32). Justice Ryan expresses feelings of ambivalence 

towards the accused, seeking to achowledge the hardships of the life of the accused as an 

Aboriginal person, but establishing the 'savagery' of his behaviour to outweigh consideration of 

these factors. A potential ideological effect of 'noble savagism' is the interpretation of the 

behaviour of the accused as inextricably linked to his uniquely Aboriginal experiences of 

hardship, thus diminishing the individual responsibility of Aboriginal sex offenders. 

. Thus, the discursive references to alcohol and Aboriginality seen here signify the 

presence of a colonial ideology through which some judges are viewing Aboriginal sex 

offenders. The co~ection betwecn Aboriginality and alcohol in juridical discourses is more 

than simply a reference to the pejorative 'dwnken Mian' stereotype. Alcoholism and sexual 

violence becorne, through the colonial gaze, representative of both Aboriginal 'savagery' and 

their 'noble savage' potential. The sex offender who conveys an image of a 'noble savage' 

offender may be wnstnied as requiring the restoration of his lost 'noble savagery' in order to 

prevent fiirther 'savagery', leading some judges to ambivalently express condemnation of their 

'savage' behaviaur but admiration for their 'noble savage' potcntial. Thus another question 

39 (19991 N.B.J. No. 541, 
wThecaseinvolveda~~~mmotivatcdbythtvictim's~mptto stop tkaccuscdwho was inlhemidstof 
sexually assauiiuig a w o m  
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raised by this analysis is how does alcohol affect judicial understandings of Aboriginal sex 

offenders? 

Acknowledgement of the gwd character of Aboriginal sex offenders may involve an 

expression of admiration for the capacity of the accused to overcome past victimization, such aa 

in R v. JD.G?'. The ideological effect of the comments here is seen in the assumption that 

many Aboriginal peoples who have endured abuse are doomed to a life of alcoholism, 

unemployment and irresponsibility: 

He came fiom a very unfortunate background. Notwithstanding this, however, he is 
always gainfiilly employed and is described by some of the witnesses who were called at 
the trial as being very responsible. The accused comes fiom a very dystiinctional 
background and apparently suffered neglect, emotional and physical abuse at the hands 
of his birth parents and various foster placements as well as alleged abuse by two of his 
older brothers. Notwithstanding his dysfiinctional background, he has, with the help of 
his wife, R.M., completely tumed his life around. He has beaten his alcohol and dmg 
problem; he has gainfdly employed for the past six years; he has supported his two 
children on a regular basis (at paragraph 4). 

The comments in J.D.G. show ambivalence, for while he seemed to promote a modem image of 

'noble savagery' by acknowledging the dificult background of the accused and remarking on his 

success at overcoming these hardships to becorne a responsible person, he concluded that: "In 

my view however, circumstances in this case are so egregious that the sentence imposed on the 

accused for this offence should be greater that [sic] a sentence of twa years less one day" (at 

The ambivalence of 'noble savagism' can be seen in Justice Wachowich's judgement in 

Rv. for while he condemns the horrifîc behaviour of the accused in the final sentence, he 

emphasizes 'noble savage' characteristics such as good character and a 'traditional' way of life 

'' [1999] B.C.I. No. 1625 
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as justifling a conditional sentence for his sexual assault of his daughter. In Justice 

Wachowich's discussion of the Aboriginaiity of the accused, he refers to S.A.'s fight to 

overcome the consequences of past govemmentai practiceq admiring S.A's 'noble savagery' at 

doing so, while portraying his sexually violent behaviour as a manifestation of past practices, 

showing an ideological efkt of 'noble savagism' in his portrayal of S.A.'s 'savage' behaviour 

as the result of a lost fight to overcome past hardships: 

Some of the reasons why 1 fa l  that this is fair and just are as follows: You came to this 
community not of your own fiee choice but you were forced by a government to settle 
here. You came to this land and accepted challenges of hardship. For 64 years you were 
an honourable man, you were the pmud fàther of children and the pmud grandfather of 
12 grandchildren. You were a hunter in the tradition of your race, but also you were a 
leader in your community. You served on the council of the hamlet, you assisted 
National Parks Commission and you were the leader in the exiled group looking for 
compensation. Al1 this time you remained with your wife and your children, you 
witnessed her sad death, you worked hard and learned how to operate heavy equipment, 
and you gained a reputation of king a generous honest and reputable man and for 64 
years people could have Iooked up to you. Then you brought shame upon yourself and 
your family and you niined your reputation for a shamefûl act that brings you here today 
(at paragraph 5). 

An ideological eKect seen here is an interpretation of the offender's sexually violent behaviour 

as an outgrowh of the f o r d  relocation of his family in earlier times, and a suggestion that past 

victimization meant the accused had engaged in 'savage' violent behaviour because he had not 

been 'healed' of his pain. The sentence, offered as an apology for historical wrongdoings, was 

deemed necessary given the hardship endured by the accused. The saga of his fight to maintain 

his 'noble savagery' despite past injustices was highlighted in a way that suggested references to 

'noble savagism'. Justice Wachowich's comments show ambivalence in seeking to condemn 

'savage' behaviour whiie recognizing the offender's 'noble savagery'. 

. . - - - . . . 

" [1998] N.W.T.J. No. 32 



75 
Conclusions 

The essential Aboriginal appears in some contemporary juridical discourses drawn fiom 

'noble savagism' to be a 'noble savage' as a victim of colonialism, and as such is a potentially 

'savage' aggressor if not 'healed' of his colonial pain. Treatment of an alcohol problem or other 

symptoms of colonial victimization then, rnay be seen as sufficient to transform the Aboriginal 

sex offender into a respectable member of the community, cured of his coloniai-related ills and 

thus able to wntrol his behaviour. Through the colonial gaze, his Aboriginality is legally 

relevant only when the judiciary can recognize his 'noble savagery', in which positive attributes 

outweigh the 'savagery' of his behaviour. The essential Aboriginal in 'noble savagism' must be 

stripped of his capacity to act as an agent of his own fate and ascertained to be just another out of 

control Aboriginal, driven to 'savage' acts by difficult living conditions. In having his 

Aboriginality recognized by the courts, he is also confirming judicial stereotypes and must 

accept the judiciary's interpretation of the relevance of his Aboriginality. The essential 

Aboriginal provides an image, not of Aboriginal self-identity, but a portrait of what he can tell us 

about ourselves: we are enlightened, culturally sensitive, concerned about rectieing past 

wrongdoings, When the judiciary strive to correct past injustices without self-reflexively 

assessing the assumptions that are guiding this attempt, even well-meaning judges may be 

repeating the mistakes of our colonial predecessors. 

Concluding Remarks 

We have found that the judiciary can unknowingly reproduce the ambivalence seen in 

'noble savagism', suggesting some potential problems that emerge in judicial efforts to take 

Aboriginal culture into account in the sentencing process. This anaiysis bas shown that some 

judges are unaware of the assumptions that are infiuencing their interpretations of the Aboriginal 
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peoples that appear before them. We saw how some judges have difficulty recognizing the 

Aboriginality of those who did not appear as a 'noble savage', suggesting that the Aboriginal 

status of some offenders is not being taken into accrnint while for others, Aboriginality is being 

deemed legally relevant in a way that suggests referenœs to stereotypical images of the essential 

Aboriginal. So while judges clearly are c o n c d  about addressing the unique needs of 

Aboriginal offenders, sometimes it is judicial interpretaiions of the relevance of Aboriginality 

that guide the approach more than the Aboriginal peoples who appear before the courts. 

Some tentative conclusions c m  be sumested by my findings. Experiences with 

Aboriginal offenders do appear to be influencing the way same judges relate to the Aboriginal 

peoples that appear before them, leading to a limited and problematic interpretation of 

Aboriginal culture. In particular, community conditions appear at times to be misconstmed as a 

cultural trait of Aboriginal peoples. Further, the agency of Aboriginal sex offenders can be 

diminished in the judicial emphasis on cultural and socio-economic devastation and the 

symptoms of community difficulties as the cause of sexual violence. In seeking to be culturally 

sensitive, judges often tum to stereotypes in assessing the Aboriginality of sex offenders, thus 

providing dispositions that reflect judicial perceptions of Aboriginal peoples more than 

Aboriginal peoples' articulation of their needs. 

A substantial limitation of this thesis is an inability to consider the place of Aboriginal 

women in these juridical discourses. While it appeared many Aboriginal victims were invisible 

in these judicial discussions of Aboriginality, it was beyond the scope of this thesis to explore the 

issue of gender. However, there is clearly a substantial need to undertake research to explore 

how Aboriginal women's experiences are seen in 'noble savagism', and how this influences the 

sentencing process for sexual violence in Aboriginal communities. In addition, it would appear 
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that urban Aboriginals might be excluded fiom these juridical discussions of Aboriginal 

culture, suggesting a second area for friture research. Further, research should be directed at the 

co~ection between judicial inteqretation of sexual violence and the response to semal assaults 

against Aboriginal women. The colonial ideology as explored here is oniy one filter through 

which Aboriginal sex offenders can be understood, suggesting a need to assess how other 

ideologies influence the sentencing outcorne. Thuq this thesis oniy explores one particular 

aspect of sentencing Aboriginal sex offenders, the presence of 'noble savagism', in order to 

suggest a few of the issues that need to be addressed by fùture research. 
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