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Abstract 

This study is a historical political economy of native marginalization. The analysis 

focuses upon aboriginal water rights in the case of the Mishkeegogamang First Nation. 

The appropriation of water rights has played a major factor in the marginalization of this 

community. Traditionally, the debate about native marginalization has been dominated b y 

legal and administrative approaches. This study moves beyond these approaches by 

looking at issues of class formation, primary accumulation, and the role of the state and 

the law. In one instance this is a case study about water rights. However, it is hoped that 

this case study wiil also add insights to the broader theoretical debate on native 

marginalization. 

The Mishkeegogamang live at Osnaburgh, in Northwestern Ontario. Their reserve, 

known as I.R. 63A and 1.R 63 B is located at the headwaters of the Albany River on 

Lake St. Joseph. The Mishkeegogarnang, in times past, fished fiom the waters of Lake St. 

Joseph, the Aibany River, and the surrounding lakes for subsistence and trade. 

In 2905, the Mishkeegogarnang became signatones to Treaty No. 9, known as the James 

Bay Treaty. The Treaty Commissioners assured the community that they woulci be able to 

continue to hunt, trap and fish as their ancestors had done. However, just thirty years 

later, Ontario Hydro constructed a dam at Osnaburgh that caused serious flooding. The 

flooding damaged the fishery and altered the shoreline of the reserve. In the 1950s, when 

the generating station was no longer required, Ontario Hydro diverted the waters of Lake 



St. Joseph into Lac Seul causuig fluctuating water levels. It is argued that the Treaty, and 

subsequent acts of expropriation c m  best be understood as examples of primary 

accumulation. It is also demonstrated that the Iaw was simply ignored by the state for the 

sake of expediency. 

Crown appropriation of the aboriginal fishery also contnbuted to the marghalization of 

the Mishkeegogarnang. Beginning in the 1 SGOs, non-abonginal people began to obtain 

commercial licenses for Lake St. Joseph. The fishers of Mishkeegogamang becarne 

primary producers for local fish dealers who profited fiom the resource. It is 

demonstrated that the appropriation of the fishery is also an instance of primary 

accumulation. The liberal ideology of equality in the marketplace was used to jus* this 

appropriation. 

B ecause this study attempts to move b eyond existing Iegal and administrative approaches 

to native marginalization, non-govenunentd sources are used wherever possible. The 

rnost important of these sources is the oral history gathered during visits to the 

community in 1996 and 1998. 
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CIiapter One: 

On July 12, 1 905, the Mishkeegogamang First Nation (formerly Osnaburgh Band) 

signed the James Bay Treaty (Treaty Nine). Like all the numbered treaties, Treaty Nine 

remains silent regarding ownership of water. During treaty negotiations, Chief Missabay 

of Mishkeegogamang specifically inquired if the fishing and hunting rights of his First 

Nation would be disturbed as a result of signing the Treaty. He was guaranteed by Treaty 

Commissioners Duncan Campbell Scott and Samuel Stewart that they would be able to 

continue to hunt and fish as they and their forefathers had done. The Nishnawbe 

currently believe that they did not m e n d e r  their water rights, given this assurance. The 

scarcity of large game in the region and the lack of provision of farming implernents or 

other economic irnprovements meant that the Nishnawbe reliance upon f i s h g  would be 

heavy. Moreover, reserves were Located dong the shores of rivers and streams to ensure 

access to the water. This implies that the reserves were set aside in order to maintain the 

traditional subsistence ecoaomy of the Nishnawbe. 

The Osnaburgh Indian Resenres 63a and 63b are located on the north and south 

shores of Lake St. Joseph, District of PaPicia, in Northwestem Ontario. (See maps 1,2 

and 3). The people of these reserves are among the poorest in Canada. A brief 

description of the desperate circumstances that prevail in this community is provided by 

Sonia Verma in the Toronto Star. Venna wrïtes: 

They tive in overcrowded, unheated shacks with no m i n g  
water. Dangerous diseases-diabetes, tuberculosis, 
whooping cough--rip through their communities, but for 
weeks they can go without doctors. 



Racked by poverty and aicohol they are seven times more 
Iikely to take their own Lives than other Canadians, 
according to their Chiefs. 

Though the houses on the reserves have no ninning water, a large waterpower 

development operated by Ontario Hydro is situated right in the middle of the two 

reserves. This waterpower site, known as the Rat Rapids Generating Station, was 

developed in 1934 in order to supply electricity to a mine which is located approximately 

100 km north of the reserve in the Town of Pickie Lake. The community has suffered 

extensive damage due to hydroelectric power develo p ment that flooded reserve land and 

traditional temtory. Arguably, the hydro development at Mishkeegogamang has been the 

most notable event initiated by outsiders to have happened there since the signing of the 

Treaty, Community leaders have asserted that the control of water by outsiders has been 

a critical facet of the economic and social deterioration experienced by the First Nation. 

This community has virtuaily no control over the water adjacent to their reserve 

despite extensive traditional use of the lakes and rivers. It WU be argued that water r ïghts 

are essential to the livelihood of the aboriginal peoples of North America. These rights 

affect subsistence trapping, hunting, fishing, and the cultivation of wild rice. Water 

development by non-natives has adversely affected native populations throughout 

Canada. These damages are rarely compensated. Given the extensive development 

affecting native populations throughout Canada, the assertion of native water rights 

would, as law professor Richard Bartlett states, "demand an accommodation of aboriginal 

Sonia Vertna, "The Lost People," Toronto Star [Toronto] 29 Apr. 2000: Al .  



interests which has rarely been provided to date.'12 

The central empincal question to be addressed in this thesis is how and why the 

people of Osnaburgh came to have no control over the use of water surrounding their 

reserve lands and within their traditional temtories. Since resource ownership and 

appropriation are integral components of a more general process of native 

rnarginalization, however, this study also looks to this broader fiamework to tell the story 

of Mishkeegogamang. The purpose of this analysis is to provide a historicai political 

economy of native rnarginalization. Traditionally, the debate surrounding native 

rnarginalization has been dominated by questions of law and administration; as such, it 

fails to address the findamental roots of the problem. These approaches are 

unsatisfactory since they over-simplifji the process by focussing on one dimension to the 

exclusion of others- WhiIe these frameworks shed some light on the overall complex 

process, they fail to corne to grips with the ways in which the law and state policy are 

comected to broader issues of power, class formationy and appropriation. A Marxist 

political economy approach pemits one to incorporate ail of these factors, and to view 

the process as a historical one. 

This case study also provides an interesting opportunity to add an analysis of 

water rights to the theoreticai literature on marginaiization. In one instance, therefore, 

this is a case study about aboriginal water rights. In another sense, however, it is hoped 

that broader theoretical conclusions might be developed which can then be applied as a 

tool to understand the histories of other communities. 

Richard Bartlett, Aborieinal Water Riehts in Canada (Calgary: University of 
Calgary, Canadian Institute of Resource Law, 198 8) 



The Treaty nght to hunt, trap, and fish may have seemed rather benign to Treaty 

Commissioners who sought to reassure native peoples that their traditional livelihood 

wodd be protected. However, when examined in concrete historical circumstmces, the 

challenge these rights pose to the fùndamental tenet of capitalism (that ail people should 

enjoy f?ee and equal competition in the marketplace) is central to the codict that 

developed over ownership and rights to this resource. The Treaty promise that aboriginal 

people could continue to hunt, trap, and fish as their forefathers had done was quickly 

dismissed by state officials when pIayed out in a competitive setting where non-natives 

also sought access to the same resources for commercial use. It will be shown that once 

natives and non-natives began to compete for resources, the state took active measures to 

ensure that native people did not enjoy protected, or exclusive rights, which would be 

viewed by non-natives as an unfair competitive advantage that could not be tolerated in a 

capitalist economy. 

This stmggle over resources was often articulated in racist terms. For example, 

native fishers who attempted to compete commercially with non-natives were deemed 

' ' ~ n ~ ~ r u p ~ l o u ~ ,  or cunning". At the same tirne, native peoples were depicted more 

generally as feeble-minded, incapable people, with no right (or ability) to commercially 

develop the water powers, minerais, timber, or other resources found on their lands. So 

we see an ideology of racism that corresponded with this liberal ideology of equality in 

the marketplace. It wi l I  be shown that race is an important variable when telling the story 

of native marginalization, though one must consider the material connection between this 

ideology of racism and the struggle over access to the commercial market. 

The particular status of aboriginal people as the original occupants of the land, the 



legal burden of aboriginal title recognked by the Royal Proclamation, and their physical 

occupation of the land and water required by non-natives for settlement demanded 

specEc measures to divorce abonginal people f h m  their traditional temtories. Yet, even 

once this process was Iegaliy begun, abonginal peoples continued to pose a threat to 

capitalists who sought to M e r  limit aboriginal and Treaty hanresting rights. As 

commercial activity evolved throughout northern Ontario, remaining abonginal resource 

rights were continuously chailenged. Abonginal peoples occupied a unique position in 

the newly evolving capitalist economy. They were at once dispossessed of land and 

resources, yet they continued to pose a residual threat to capitaiism because of Treaty 

promises and aboriginal rights to off-reserve resources recognized in law. As well, the 

continuance of an abonginal "people" posed a fundamental chalienge to the notion that 

the Crown was Sovereign in the colony it supposedy discovered. While it would be 

historically inaccurate to refer to aboriginal peoples as original "property owners" or 

"landlords", since these concepts of propem did not exisi among aboriginal people in 

pre-contact times, it is important to keep in mind that abongind peoples held a 

significant claim to land (an undehed abonginal title) which had to be considered.' It 

will be demonstrated that, on one level, native peoples were subject to a simiiar historical 

process of class formation that had occurred in Britain; their access to the Iand and 

resources was expropriated with the onset of capitalism. In some significant ways, 

however, the rnarghdization process of native peopIes was a particular brand of class 

formation shaped by the unique position native peoples held to the land. 

3 Aboriginal people do not consider themselves as owners of the land, since Iand 
and water cannot, in their view, be owned. 



This thesis attempts to move beyond the confines of the legal and administrative 

approaches by drawing upon a variety of non-govennmental or legai sources. The most 

important of these often-neglected sources are the oral histones provided by the elders of 

Mishkeegogamang. The oral histories are a cntical source of information regarding the 

social and economic impacts of govemment policy and highlight the degree to which the 

native people in Osnaburgh were totally excluded fiom the policy process.4 The written 

records of the Hudson's Bay Company post managers also allow one to gauge the health 

of the £Ûr trade at Osnaburgh over time and offer a vaiuable glimpse of the traditional 

fishery at Osnaburgh. These records also permit one to form a picture of Iife in the 

community prior to the making of the Treaty, which is otherwise sketchy. SimiIarly, 

diaries written by various missionaries who visited the community are a valuable source 

of the socio-economic status of the community and shed light on the changes that took 

place at Osnaburgh as resource development evolved. Newspaper articles and mining 

joumais also help to flesh out the connections between events at Osnaburgh and 

developrnents in the mining towns of Pickle Lake and Central Patricia. 

While the federal government was given the power to make legislation with 

regard to native peoples, the provinces were given junsdiction over lands and natural 

resources, Aboriginal people and their land, therefore, were constantly su bject to inter- 

4 This thesis does not examine the specific roIe of women in the economic 
structure of the cornmunity. Because the intemiews focussed primarily upon the 
commercial fishery at O snaburgh, the facilitatorfinterpreter selected male informant s 
only, most lilcely since the federal government did not recognize the contribution of 
women in this area Additionally, the extant written data on the fishery did not include 
any information about the participation of women since licenses issued by the Crown 
were issued to males only. This does not preclude the fact that women were very 
involved in ail aspects of the fishery, though this involvement was not domented. This 
area of study requires hrther research and I hope to examine it more fùiiy in the fùture. 



jurisdictionai disputes between both levels of governent eager to guard legislative 

authority over their respective domains. The govemment of Ontario viewed Treaties 

made by the federal govenunent over territory within provincial borders as a federal 

incursion and demanded a Say in the treaty-making process, as well as the right to control 

aboriginal use of natural resources. This institutional conte-, it is argued, is also integral 

to the story of aboriginal marginalization, though it must be viewed as being 

interconnected with issues of race and class discussed above. 

The law relating to native peoples became the Lightning rod for this stmggle, 

particulariy as aboriginal people began to press for their treaty rights in the courts. Both 

aboriginal people and the state justified their daims in legal terms, though the law itself 

was socially constructed, subject to political forces and integrally connected to the 

material interests of the European settlers. Like the state, it will be demonstrated that the 

laws relating to aboriginal people must be considered as one part of the cornplex, 

interconnected process leading to aboriginal marginalization. 

In the following chapter, I will o u t h e  existing approaches to the problem of 

native marginalization and assess the ability of each framework to explain the case at 

hand. 1 will then look beyond this literature in order to provide an alternative theoretical 

framework to understand the process of marginalization in general, with particular 

emphasis on water resources at Osnaburgh. 

In Chapter Three, I will outline the historical background of Treaty Nine, with 

emphasis on the process of primary accumulation and the role of the state and the law. 

This background helps explain the Crown's agenda when making Treaq Nine in northem 

Ontario. This chapter wiil then outline the terms of Treaty Nine and the selection of the 



reserves at Osnaburgh. Particular attention is paid to the Crown's need to appropriate 

waterpower in order to supply energy to mines in the north and to obtain royalties. 

Chapter Four examines the particular bistory of  Treaty Nine. Here, it is shown 

that the Crown was eager to limit its obligations to the aboriginal signatories and was 

more concemed with intergovenimentd jurisdictiond issues than with the needs of the 

aboriginal people. It is also clear that the terms of the Treaty were developed in order to 

ensure that the aboriginal people could not pose a hindrance to economic expansion once 

they were settled on resenres. 

In Chapter Five, Crown appropriation of the aboriginal fishery in Ontario is 

discussed. Here, it will be argued that the Crown denied aboriginal and treaty rights to 

fish so that these resources could be ailocated to non-native settlers and to prevent 

aboriginal people fiom successfully competing in the market. 

Chapter Six then looks at the fishery at Osnaburgh specifically in order to help 

explain the rnarginalization and economic underdevelopment of that comrnunity. Here, it 

is shown that the fishery was a lucrative source of income for the people of 

Mishkeegogamang, but this industry eventually declined because entrepreneurs who 

managed the fishery and owned the processing plants could obtain profits without 

investing in the fishery itself 

Finally, Chapters Seven and Eight examine the actions of Ontario Hydro at 

Osnaburgh beginning in the 193 0s. The analysis begins wit h an examination of the 

Crown's appropriation of waterpowers in Ontario, with pruticular emphasis on the Treaty 

Nine area. Here it is argued that the concept of the racial inferiority of natives was 



sociaily constnicted within a context of resource appropriation, and served to jus* 

Crown expropriation of the waterpower at Mishkeegogamang. The appropriation of this 

resource depnved the Mishkeegogamang First Nation of a lucrative source of revenue, 

and caused serious damage to their traditional lands and waters. Depnved of resource 

ownership, and also of the ability to gain a successful iivelihood based upon their 

traditionai economy, the Mishkeegogamang First Nation eventuaiiy became a people 

largely dependent upon govemment funding and seasonal wage-earning jobs for sumival. 
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Chapter Two 

2. Theorizing Native Margrgrnaiization 

The following chapter outhes the most pervasive approaches to native 

marginali7;ition that have been adopted by others studying the phenornenon While each 

of the approaches discussed has its strengths and draws attention to the problem of native 

marginalization generaliy, 1 argue that the approaches are Iimited because they are too 

simplistic, gMng primacy to one variable, such as the role of the state, or the law, without 

considering how these variables are related to the broader economic and politicai forces. 1 

have grouped the existing literahire into three principal categones of approaches to the 

problem of margrnitiization, and draw upon representative works fiom each. First, 1 will 

critically evaiuate the two most dominant schools of thought on the question of native 

marginaiization: the legal approach and the poiicy dependency approach. Next, 1 examine 

those works that are based upon underdevelopment or dependency theory. Although this 

theoretical approach moves beyond the legal and administrative approaches, it is incapable 

of addressing issues of class and the unique property status of aboriginal peoples. Next, 1 

will examine a variant of the dependency theory, known as the "intemal colony" school. 

Because this approach stems kom dependency theory, it shares similar shortcomings. 

Finally, I will propose a mantian politicai economy approach to the problern of native 

marginalkation, as this theory is Dore holistic, and is capable of explaining the complex 

relationship between socio-economic and political factors, the state, and the l a d  

5 In this thesis, the terms Native and aboriginal are used interchangeably to refer to 
the onginal inhabitants of North America, whiie the term Indian is used to refer 
specificaily to status Indians as defined by the Lndian Act. The case studies referred to in 



Z.I. Polis, Dependency 

Resource expropriation and economic underdevelopment on native lands has dso 

been explained as a resuit of govenunent policies. Heather Robertson's Reservations are 

for Indians for example, describes how government policies conceming treaty n g h t s  

deprived native people of their l i~elihood.~ Shkilnyk simiiarly describes the devastating 

effects of a federal government relocation policy on the Grassy Narrows ~eserve.' 

GeoEey York, in The Dispossessed, likewise depicts the effects of institutionai decisions 

causing dislocation and poverty on reserves throughout canada? More recently, the Royal 

Commission on Aborib&al Peoples provides an extensive discussion of the negative 

impacts of govemment policy on  the economies of abonginai communities throughout 

Canada. Though the Commission acknowledges that settlers and private cornpanies played 

a role in the decline of aboriginal econornies, it places greatest emphasis on the impact of 

state policy. The commissioners brie£ly outline the reasons for the dependency of 

aboriginal people as follows: 

Its roots were in the dislocation and dispossession created by the settier 
economy, whicli lefi Aboriginal people in a decidedly marginal and 
vulnerable position. It was entrenclied fûrther by  the great depression of 
the 1930s and by federal and provincial poiicies adopted in response to 
econornic distress and economic opportuiiitY.' 

this these involve First Nations who have entered Treaty with the Federal Govemment and 
are recoonized by the Crown as First Nations. 

Geather  Robertson, Reservations are for Indians (Toronto: University of Toronto 
Press, 1970) 

7 Anastasia Skilnyk, A Poison Stronser Than Love: The Destruction of an Oiibway 
Community (New Haven: Yale University Press, 1985) 

S Geoffrey York, The Dispossessed: Life and Death in Native Canada (London: 
Vintage U.K. 1990) 



The Commissioners also assert that the current distribution of lands and 

resowces represents: 

a clash between two ibndamental visions of the relationship between 
Aboriginal and other Canadians. What Aboriginal people see as their 
traditional territories are treated by govenunents and society as ordinary 
Crown or public lands. 'O 

The Commissioners conclude that there must be a redistribution of lands and 

resources to ameiiorate the poverty experienced by aboriginal communities and 

recomrnend severai state initiatives to achieve this goal. However, because the 

Commission simplifies the cause of the underlying problem merely as one of " d i f f e ~ g  

visions," it fails to fùlly address the politicai and class forces that led to the current 

distribution of lands and resources and that still prevaif today. 

The policy dependency approach moves beyond the underdevelopment thesis in 

that it considers the role of the state in the creation of economic dependency. By 

attributing a significant degree of autonomy to state policy makers, however, the policy 

dependency approach fails to consider broader political and economic factors shaping 

policy. These studies paint a picture of bureaucratie mismanagement premised upon 

contlicting values surrounding development. Yet they fail to look beyond these cultural 

factors to issues of power. W~thin the policy dependency fiamework, other authors look 

to intergovernmental struggles to explain policies responsible for abonginai economic 

dependency. This literature treats policy as the primaq explmation of dependency; 

9 Canada, R e ~ o r t  of the Roval Commission on Aboriginal Peo les, Ministry of 
Supply and SeMces, 1996, Vol. 2, part 2, Ch.V, p. 13. 

10 Canada, R e ~ o r t  of the Royd Commission on Aborihal Peo les, Muiistry of 
Supply and Services, Vo1.2, part 2, Ch. IV, p.428. 



however, it is married to a mode1 of bureaucratic politics that centres upon state structures 

and bureaucratic rationality. Lise Hansen, for example, explains the loss of the sturgeon 

fishery in the Treaty Three area as the result of intergovernmentai cornpetition for 

jurisdiction over fisheries management. McNab similady accounts for the native Ioss of 

control over the commerrcial fishery in Treaty Three reserves as the result of 

federaVprovincia1 disagreement s concerning reserve boundaries. 

This approach considers only extemal factors of economic development. The 

assurnption, therefore, is that either aboriginai subsistence strategies wouid have remained 

undisturbed had administrative poiicies not interfered, or that resource use and control 

would have occurred successfÙiIy had govemment not mismanaged the situation While 

these institutionai factors are significant, they pay scant attention to the social and political 

context surroundhg government poiicy. This approach is insufficient in that it fails to 

consider social class conflict and power as factors in govemment decision-making. These 

stories of tragedies due to govemment poiicies sometimes have the effect of portraying 

aboriginal people as passive participants. 

2.2. Treafy Rights and the Law 

Others have approached the issue of aboriginai resource ownership strictly within a 

legal framework and subsumed under the general issues of treaty rights and aboriginal 

rights to land. From the legd perspective, the question of resource ownership centres 

prirnarily upon the legai rïght to the beneficiary interest in the land. This literature tends to 

11 David McNab, "Principdy Rocks and Burnt Lands: Crown Resexves and the 
Tragedy of the Sturgeon Lake First Nation in Northwestem Ontario," Aboriginal 
Resource Use in Canada, eds. Kerry Abel and Jean Friesen (Manitoba: University of 



pnimarily upon the legal right to the benefitiary interest in the land. This fiterature tends to 

survey Supreme Court decisions, without stepping outside the law itself to consider the 

social or hi~torical context surrounding it. While some authors criticize the conclusions of 

the Court, they do so £tom within a legal fiamework, Lester and McKneil, for example, 

challenge the hdings of Canadian courts concerning abonginal title by resorting to 

principles of British common l a d 2  This literature irnplicitiy assumes that the law is 

neutrai, fair, and autonomous, and that the Law has its own history (in precedent) that can 

be abstracted from social relations at any given tirne. Others, such as Peggy Blair, in her 

thesis "The Supreme Court of Canada's "Historic" Decisions in Nikal and Lewis: Why 

Crown Fishing Policy in Upper Canada Makes Bad Law, " provides a more complete 

analysis by pointhg to socio-economic factors which may have iduenced governrnent 

policy. For exarnple, Blair argues that the Crown Fisheries policy changed in response to 

non-aboriginal demands for the fishery resource, not for legai reasons. l3 However, Blair 

dso argues rhat had the Supreme Court in Nika1 and Lewis been given a more complete 

historical record, errors in judgement wodd have been avoided. The Court itseif appears 

fair and neutrai, and autonomous. While any discussion of resource ownership must take 

into account the surrounding legisiatioq this approach alone cannot look to how these 

laws are historically detennined and embedded within social reIations. 

This is not to deny that the laws goveming natives have nr, causal effect, or are 

Manitoba Press, 199 1) 
12 Kent McKneil, Common Law Aboriginal Title ( O ~ o r d :  Clarendon Press, 1989) 
13 Peggy J. Blair, "The Supreme Court of Canada's "Historic" Decisions in Nika1 

and Lewis: Why Crown Fishing Poiicy in Upper Canada Makes Bad Law", a thesis 
submitted in partial fuIfillment of the requirements for the degree of Masters in Law, 
University of Ottawa, 1998, 15, 



histoncally unimportant. Rather, the Iaw cannot be viewed as a separate entity solely 

expiainhg historical d e v e i ~ ~ r n e n t . ~ ~  One must consider how the law itselfis historically 

determined. It cannot be treated as an abstract category, devoid of any reference to 

"socidy and historically located individuais - who have ideas, build institutions, shape 

their wor~d." '~ By assuming that the law itself need not be explained, this approach 

ignores the possibility that the law itselfis an arena of class struggle. 

2.3. Underdevelopment Dependene- Theory 

In contrast to modernization theory,16 which viewed economic development as the 

natural and inevitable progression of five distinct stages of economic growth, dependency 

theorists argued that development in economic peripheries was not inevitable, and 

focussed on the ways in which extemal factors hindered such development. l7 

Dependen~y theonsts argue that underdeveiopment in peripherai areas is the direct 

result of the extraction of economic surplus by metropolitan centres. According to Frank, 

incorporation of peripheral areas into a market economy results in a process of 

underdeveiopment where economic surplus is removed £rom the periphery and 

accumulated in the metropole. l8 In other words, development and underdevelopment are 

part of the same historical process. This penetration of capitalism destroys the natural 

14 Derek Sayer, The Violence of Abstraction (Odord: Basil Blackwell Ltd., 1 987) 
90. 

15 Sayer 95. 
16 Modernization theory is not analysed here as it  has not been relied upon to any 

substantial degree by authors seeking to explain native margindization in Canada. 
17 Jorge Larrain, Theories of Development (Cambridge: Polity Press, 1989) 1 1 1 - 

114, 
18 Andre Gunder Frank, Ca~italisrn and Underdevelopment in Latin America, New 

York: Monthy Review, 1967. 



economy of the periphery by creating a relationship of dependence in whîch the periphery 

is "underdeveloped". 

Variants of this approach have been adopted to explain aboriginal economic 

dependence. Usher, for example, applied the metropole-hinterland mode1 to explain 

economic underdevelopment in the Canadian North. According to Usher, metropolitan 

dominance results in the stagnation of the traditional native economy since economic links 

are with the metropolitan centre only. Usher also recognized the importance of class 

relations in maintainhg metropolitan dominance. For Usher, the people of the hinterland 

region are exploited on both a class and regionai basis, since they have special interests not 

shared by the predominant metropoiitan working clasdg 

Like Usher, Watkins applies the metropolis-hinterland concept to the north. For 

Wakins, underdeveloprnent in the North is the result of the outward drain of economic 

surplus fiom the region, based primarily on a stapIe economy. The Dene of the North are 

rendered fiinctionally irrelevant by the mining and petroleum industries which require 

elimination of native title to the land, while benefits of resource exploitation fiow to the 

metro polit an areas .*O 

The fiamework of underdeveloprnent has several theoretical shortcomings. Its 

central spatial concepts - metropole and satellite - are as much metaphorical as analytical 

and fail to explain either how capitalist development within the metropole itself occurs or 

why capitalism penetrates traditional economies to appropriate surplus. Nor does the 

19 Peter Usher, "Property as the Basis of huit  Hunthg Rights" in Properiy Rkhts 
and hdian Economies, Terry L. Anderson Ed. LittlefieId Pubhshers Inc. 1992, p. 30. 

20 Mel Watkins, Dene Nation: The Colonv Wlthin, Toronto: Universiv of Toronto 



model examine the various effects that penetration of difFerent stages of capitaiism would 

have on peripherd economies. In a similar vein, the process whereby the hinterland 

becomes export-dependent is aiso ~nex~la.ined.*~ For Frank, the defining feature of 

capitaiism is its orientation towards the world market, not the relations that help define a 

mode of production. Yet, as Laclau and others point out, non-capitalist modes of 

production have historically shared this spatial cod&uation. While more recent 

theoretical revisions have gone some way towards the partial incorporation of class 

structures, Iogicai inconsistencies remain and the market fiamework could not explain how 

class structures were themseives d e v e l ~ ~ e d . ~  Essentidly, the model simply explains the 

organization of peripheral societies as a result of capitaiism in the centre; something 

irnposed fiom the outside, and fails to examine how these social relations develop or 

change as a result of events and structures w i t b  the periphery itseff. 

A variant of the underdevelopment theory, known as the intemal colony model, 

has been adopted by several authors attempting to explain uneven economic development 

on a sub-national level. These authors have tried to add muscle to the underdevelopment 

framework in order to take into account the internd social and economic differentiation of 

the national units that make up the world economy. Starting fiom an image of the world 

economy as a "chah of e~~lo i ta t ion ,"~  theorists of internai colonialism have argued that 

the spatial structure of exploitation that characterizes the world economy and the process 

of structural social and economic polarization to which it gives rîse, is also to be found 

Press, 1977, p. 88,89. 
2 1 Robert Brenner, "The Ongins of Capitalist Development: A Critique of Neo- 

Smithian Marxism" New Lefi Review 1 04 (1 977): 83. 
22 Brenner 90-92. 



within national unit S. National metropolitan interest s see sub-national units as internal 

colonies, subject to economic exploitation and underdevelopment. This theory has 

become an iduential framework for explaining native economic dependence in Canada. 

Michael Hechter argues that intemal colonialism is characterized by the colonial 

economy producing raw materials for export. Transportation systems are seldom built to 

intercomect the various regions of the colony but rather to facilitate the movement of 

commodities fiom the hinterland to the coastal cities. Additionally, commerce and trade 

among the members of the periphery tend to be monopolized by members of the core." 

While the model was initially used to explain questions of national integration of 

ethnic minorities, authors using the concept to explain underdevelopment in reserve lands 

have widened the definition substantially. Churchill, for example, uses the term "intemal 

c~lonialism'~ to refer to the process whereby indigenous nations are colonized by settier 

populations within their own homelands? Davis and Zannis use the concept of internai 

colonialism to describe the new form of colonialism led by multinational corporations 

rather than colonial governments.26 Gagne has applied this model to the James Bay Cree. 

Gagne argues that outsiders introduced the Cree to a capitalist system before they had 

reached a feudal stage, and that this process "swallowed up" the Cree and feft them in a 

role of supporting the core." These writers, rather than relying on indicators of internal 

23 Larrain 1 14. 
24 Michael Hechter, Internai Colonialism: the Celtic Fringe in British National 

Develo~ment &ondon: Routiedge and Kegan Paul, 1975) 32-3 3 .  
25 Ward Churchill, Indiam Are Us: Culture and Genocide in Native North America 

(Toronto: Between the Lines, 1994) 23. 
26 Robert Davis and Mark Zannis, The Genocide Machine in Canada (Montreal, 

Canada: Black Rose books, 1973) 
27 Marie Anik Gagne, A Nation within a Nation: Dependencv and the Cree 



colonialism, use the term more loosely to describe control of native resources by non- 

natives within a aven  temtory. Since the definition of the concept has been widened to 

encompass virtualiy any relationship of exploitation between natives and non-natives, its 

usefidness is diminished. 

The intemal colonial model, l i e  the broader rnodel of underdevelopment, has 

several shortcomings. The concept of internal colonialism itself is vague and confusing. 

Hechter and others provide descriptive indicators of intemal colonialism, yet a theoretical 

discussion of the structural underpinnings of spatial uneven development is not provided.28 

The tenn 'internal coIonialismJ is al1 the more ambiguous since it conflates the 

legal status of abonginal land with the more general issues of uneven spatial development. 

For Usher, who wntes about native lands in the North, aboriginal lands remain 

underdeveloped in part because of their remoteness eom metropolitan centres. For 

Churchill and others, however, ail reserve lands are hinterlands because of economic 

underdevelopment and their colonial status and not necessarily because of their 

remoteness fkom the centre. Reserves located in metropolitan areas, therefore, can be 

considered huiteriands. It is not clear, then if the model is to apply to peripheral regions 

only, or ifit is m e n t  to apply to any region that has been kept in a state of 

underdevelopment. In a related vein, Wotherspoon and Satzewich, in First Nations: 

Race. Class and Gender Relations, also note that the intemal colonial model cannot 

explain the circumstances of aboriginal peoples living in urban areas, or  those people who 

- - 
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do not have "official" abonginal status under the Indian A&." 

The basic concepts of centre and periphery, then, are used by some to describe a 

geographical dimension of development, and b y others to describe indicat ors of economic 

wealth 

Because the model stems f?om underdevelopment theory, it assumes that the same 

process of resource expropriation of a periphery c m  be applied to resenre lands. This 

ignores the historicai specficity of the treaty process, particularly the selection of reserve 

lands and the evolution of legd instruments that shaped native participation in the non- 

native economy. In other words, it is not necessarily or essentiaily the regional dimension 

of the native lands which can explain economic underdevelopment and resource 

expropriation. It is possible for abonginal people to be marginalized while their lands and 

resources become developed by others. In short, it may not solely be the geographicd 

location of aboriginal communities in relation to metropoles that explains the lack of 

wealth arnong aboriginal peoples, but the fact that profit generated by resources found on 

native lands is owned by non-natives. The treaty process and the development of the 

Indian Act and other legal instruments are important parts of the colonization process 

which are not given adequate weight by the intemal colonial model. 

While each of these approaches offers a partial explanation of how and why 

resources came to be controlled by non-natives, none offer a f N y  historical account of 

how this process came about. The legalistic approach begins with the a priori assumption 

and Methodological Problems," Studies in Political Economy 9 (1977): 7-8. 
29 Wotherspoon and Satzewich, First Nations: Race. Class and Gender Relations 

(Scarborough: Nelson Canada, 1993) 9. 



that the history of native-white relations in Canada begins with the history of the law 

relating to natives, as if the Iaw itself evolved in a socio-economic vacuum. The internai 

colonial model, while describing the effects of colonization, f d s  to provide a concrete 

bistorical account of the processes through which colonization led to appropriation of land 

and resources withrn a nation state. Policy dependency literature, while looking at the 

history of policies and their impacts upon native peoples, rarely looks at determinants of 

policy in a way that considers factors extemal to state structures, and therefore provides a 

limited explanation of the process of marginalkation Underdevelopment theory, by 

stressing the spatial dimension of underdevelopment, fails to account for class relations 

and interna1 economic variations within nation States. 

Because each abstracts a particular category of explanation: the law, the economy, 

or public policy, as points of deparhue, they cannot move beyond their own theoretical 

assumptions to consider the interrelationships between social and economic relations. An 

adequate explanation of resource ownership would wed state policy, the role of law, 

culture and economic factors within a broader, integrated explanation. 

1 propose to analyse the case of Osnaburgh using an alternative approach that rests 

upon historical anaiysis capable of considering the role of law, the state, culture, and 

economic relations by drawing upon various Mancian analyses of these categories as these 

will permit a more historicai and holistic explanation of the process of marginalkation. A 

marxian political economy approach offers a more comprehensive anaiysis and can best 

treat events at Osnaburgh as a social phenornenon with roots in the history of Canadian 

capitalist development. Additionally, an approach capable of considering these factors 



together can best explain how class relations evolve within one region with the legally 

sanctioned transfer of resource ownershïp fkom one group of people to another. This 

approach treats the hîstoncal process of marginalkation as the result of a relation between 

people, not places. Moreover, this approach can better accommodate the many factors 

ideneed in the other theones as significant, while also emphasising the importance of 

historical and empirical specificity. The story to b e  told here is a complex one, and as 

such requires an approach that does not abstract one set of determinants to explain events, 

but that begins with bistoricd research and then Iooks to theory to help bring insight to 

these fuldings. The abstracting logic used by the various approaches discussed above tend 

to oversimplifi/ native histories by attempting to explain complex historical events by 

stressing one set of detenriinants while ignoring others. Historical materialism, on the 

other hand, permits us to emphasize empirical kdings first, while also taking into account 

the relations between social, economic, and political factors. 

2.4. Tawards an Historical Ekpkanation of Native M(~~gz~na1ization: Primary 
Accumulation and Class Formation 

Subsequent sections discuss the process of marginalization as it occurred at 

Osnaburgh using the concepts of primary accumulation, class formation, and the role of 

the state. These categories are central to an understanding of the case of Osnaburgh 

because they are capable of acknowledging the fact that Ontario's land and water were 

subject to aboriginal title, and Iater to treaty provisions that guaranteed aboriginal access. 

These nghts posed a furidamentai challenge to capitalist development in northern Ontario 

which required state action to eliminate aboriginal cornpetition with non-aboriginal people 



anxious to appropriate resources. The fact that there was a group of people who held title 

to the temtory rneant that special measures had to be employed by govemment to 

overcome this problem State action was directed at eliminating aboriginai title, as well as 

at dissolving the collective aborigki identity. The resulting balance of class forces lefi 

aboriginai peoples with little or no opportunitty for economic activity. Due to the 

particular status of aboriginal peoples as title holders, a variety of strategies were 

employed by the state and competing economic actors to suppress and marginalize them. 

Depnved of resources and blocked fkom the commercial market, aboriginal peoples were 

left with few viable economic opportunities. It is hoped that understanding the evolution 

of capitalist development in northern Ontario, or the penetration of capitalism into the 

traditional areas of the Nishnawbe, will lead to understanding the present circumstances of 

the Mishkeegogamang people. 

In First Nations: Race. Class and Gender Relations, Wotherspoon and Satzewich 

also propose a political economy approach to understand the marginalization of native 

peoples in Canada. This work is usefbl in that the authors argue that such an approach 

must be rooted in the ways in which aboriginal people struggle for subsistence within 

changing economic circurnstance~.~~ They focus on the ways in which social relations are 

regulated by dominant class interests, particularly through state policy, and upon the 

various responses to these relations. The approach taken by Wotherspoon and Satzewich 

is also helpfùl in that they argue that racism, and racist state policies, must be viewed 

within the context of the capitalist mode of production existing in Canada, and cannot be 

30 Wotherspoon and Satzewich 13. 



viewed as given, independent  factor^.^' They also posit that a political economy of native- 

white relations must begin with an account of prirnary accumulation, or the ways in which 

native peoples were separated £?om the Land, and note that existing political economy 

studies in Canada have ignored this process. However, the primary purpose of the work is 

to emphasize the ways in which various government programs have irnpacted native 

peoples and how individual aboriginal people have reacted on the basis of race, class, and 

gender. In other words, Wotherspoon and Satzewich focus prirnarily upon the end results 

of the marginaiization process and give Iess weight to the most fùndamental explanatory 

factor in the story of native marginalization: the fact that aboriginal people occupied and 

held title to the resources needed by capital. Wotherspoon and Satzewich also confuse the 

effects of marginalization, in tems of racial and gender inequalities, with the causes of the 

process. By pointing out that there are significant class variations within the aboriginal 

community today, the authors argue that one rnust dismiss the premise that the most 

salient factor of aboriginal marginalization was their "aboriginality" since ali aboriginal 

peoples have not fared equally. In fact, these authors argue that the position of aboriginal 

people is unique because of a specific lack of representation in govemment,32 rather than 

because of their unique property relations. Wotherspoon and Satzewich also argue that 

although racism, sexism and class relations have shaped the experience of aboriginal 

peoples, there is not necessarily a convergence of race and class when describing the 

position of abonginal peoples within Canadian ~ o c i e t y ~ ~  While it is true that one cannot 

simply speak of aboriginal people as a single, homogenous collective, 1 assert that 

3 1 Wotherspoon and Satsewich 17. 
32 Wotherspoon and Satsewich 41. 



Wotherspoori and Satzewich underestimate the degee to which there was such a 

convergence of race and class at the omet of the marginalization process, since the very 

notion of "abonginai titie7' eqyated race with a particular form of property relations. By 

focussing p r imdy  upon the analyticai importance of these variables in a contemporary 

setting, long after the marginalization process began, these authors lose si@ of the 

fùndamental, historically specific causes of aboriginal marginalization. 

1 propose to focus hstead on the underlying material causes for the creation of 

race as an ideology that legitimizes the usurpation of wealth fiom one group by another 

and to provide a fùli historical account of class formation in a particular case. This is not 

to suggest that state policies have not led to significant racial and gender inequalities 

among aboriginal peoples, or that aboriginal peoples have not responded to capitalisrn on 

the basis of race and gender. Rather, 1 argue that fint one must understand the 

fundamentai contradiction between land-owning and land-occupying groups since this 

contradiction best explains historical events which give rise to racial and gender 

discrimination embodied in state policy. 

Wotherspoon and Satzewich also suggest that the marginalkation of native people 

is linked to the broader fortunes of Canadian capitalism. So, for example, native peoples 

who had successfuiiy made a transition to wage labour were pushed out of the wage 

economy during the economic depression expenenced throughout Canada generally in the 

1930s. Accordingly, they argue that "their fate was determined not solely by their statu 

as Indians but rather as Indians who were living in particular locations within a capitalist 

33 Wotherspoon and Satzewich 42. 
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s o ~ i e t ~ . " ~ ~  Therefore, one cannot assert that aü aboriginal people share the same class 

positions. While 1 agree that the economic circumstances experienced by native peoples is 

intertwined with the larger economic fate of the Canadian capitalist system, and that one 

cannot view al1 abon- peoples as belonging to one class, 1 argue that it is in fact their 

status as native people that phar i ly  shaped the rnarginalization process expenenced by 

aboriginal people because of the particular fonn of property rights this status signifies. 

Again, because these authors confùse the outcome of the process with the causai factors, 

they downplay the historicd uniqueness of aboriginal peoples in the class formation 

process. 

A more compeihg politicai economy approach to native marginalkation is offered 

by Peter Clancy. In bis thesis entitled "Caribou, Fur and the Resource Frontier: A Political 

Economy of the Northwest Temtories to 1967," Clancy advances the argument that one 

can best understand the margillaiization phenornenon in the Canadian Northwest 

Temtories by exarnining the articulation of the capitaiist and subsistence modes of 

production. According to Clancy, after 1945 the staple resource &action of the capitalist 

class was able to dominate the pre-existing merchant capital fraction in the north, while 

the native petty commodity producers, who formerly suppiied the merchants with fûr, 

were forced to become wage labourers. He also demonstrates the class character of the 

particuiar development path pursued by the state, which supported resource capital at the 

expense of petty commodity producers. 3 5 

34 Wotherspoon and Satzewich 50. 
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The thesis advanced by Clancy is usefiil for severai reasons. The thesis is capable 

of viewing state policy within a broader context of class stniggle. Thus, it is capable of 

moving beyond the abstract legal and administrative approaches to native marginalization. 

Clancy' s approach is also able to provide a detailed analysis of the class struggle that took 

place in the north with the penetration of capitalisrn. 

While Clancy's analysis is h i f i l ,  and demonstrates the merits of a political 

economy approach, the thesis, like that advanced by Wotherspoon and Satzewich, tends to 

downplay the unique position of aboriginal peoples since they are characterked mainly as 

primary commodity producers, like any other, who are forced into wage labour once this 

mode of production confkonts capital. 1 suggest that while this is one important facet of 

the story, one must also pay close attention to the particular, special position of native 

peoples as the original inhabitants of the land. Uniike other commodity producers, native 

peoples were subject to specific state strategies, and posed a unique threat to private 

property. For this reason, 1 will emphasise the process of primary accumulation, and on 

the particular form this process took with respect to native peoples. The specid status of 

native peoples also meant that unlike other petty commodity producers, the state 

employed unique measures to deal with the "native problem" beyond attempts to 

proletarianize native peoples. Whereas Clancy suggests that the state adopted a resource 

policy that intended to force native trappers into wage labour, 1 argue that the form of 

marginaiization experienced by native peoples was unique because the state attempted to 

settle natives on reserves located in unpopulated valueless areas where there was little 

opportunity for employrnent, while dso taking active measures to assimilate them. 



Frank Tou& in his book As Their Naturai Resources Fail: Native People and the 

Economic History of Northem Manitoba, also adopts a political economy approach to 

explain native marginalization Tough's work is valuable since he considers the broad 

economic circumstances surrounding the creation of native communities in Northem 

Manitoba. Tough, for example, asserts that existuig studies of the fiir trade have faiied to 

consider fùndamental issues such as property because this research does not include an 

economic analysis. Tough then looks at the relationship between natives and non-natives 

in Northem Manitoba within the context of the transition fiom mercantiie capitalism to 

industrial capitalism. Like Clancy, Tough provides hsight into how this transition 

coincided with a change in the native-white relationship resdting h d i y  in an incomplete 

formation of a prosperous native class. Whereas Tough focuses on changing modes of 

production and stresses the pnmacy of extemal factors, I use the theoretical concept of 

primary accumulation to understand how natural resources were appropriated £tom native 

people and how this process then shaped the character of class formation that followed. 

Because Tough emphasizes broad historical and economic factors, he tails to pay adequate 

attention to the p a r t i d m  actions of the individuals involved in the history he is examining. 

While broad extemal factors are important, X propose to link these in detail to interna1 

factors in a particular case. 

2-41. Pnmary Accumulation 

In order to examine how people came to be dispossessed of their means of 

subsistence, or how land and resources were usurped by one group nom another, Marx 

introduced the concept of primary accumulation. This is a process that, accordhg to 



Marx, forms the prehistory of capital. It is the process which leads to the creation of two 

distinct groups of people: on the one hand, a group of people owning the means of 

subsistence and money, and on the other hand, a group of people with nothing to seil but 

their labour Li order to siibsist. Marx describes the process as one 'khi& cheates the 

capital relation c m  be nothing other than the process which divorces the worker fkom the 

ownership of the conditions of his own labour; it is a process which operates two 

transformations, whereby the social means of subsistence and production are t m e d  into 

capital, and the immediate producers are turned into wage ~abourers."~~ The concept of 

primary accumulation is particularly useful in this case as it focuses on how one group of 

people corne to own and control the means of production while another group is excluded. 

Tt involves the separation of the people fkom their land, or  of the producer fkom the means 

of production. In short, it is the process which M a  states led to "the forcible creation of 

a class of fiee and rightless proletarians, the bloody discipline that tumed them into wage 

~abourers."~~ In our case, this process involved the appropriation of the traditional lands 

and resources of the Nishnawbe. Notably, however, the penetration of capitalism into the 

traditional lands of the Ojibway did not require that the inhabitants of the !and become fiee 

wage labourers. Labour was available readily eIsewhere. Rather, the policy of the 

govemment was directed at eliminating the "Indian problern" by sirnpiy elirninating the 

Lndian through assidation. Historically, this problem has been twofold. On the one hand, 

aboriginal people posed a problem to state oficiais who were legally required to negotiate 

treaties to cede aboriginal title. In the long term, the "Indian problem" came to refer to 

36 Karl Marx, CapitalVol. 1 (New York: Vintage Books, 1977) 874. 
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the consequences of this process. As a result, the "Indian problemy' has been redefined 

throughout the twentieth century, most commonly to refer to persistent Indian poverty.38 

However, when one looks at the histoncal process, it is best understood as an aspect of 

primitive accumulation which state officials cannot sweep away; namely, the underlying 

tnith that title to land and resources belonged to aboriginal peoples and that the treaties 

guaranteed continued nghts to these resources. The "problem", for state onlcials, is that 

there is a continuing legal threat posed by native peoples to the unfèttered appropriation of 

resources traditionally depended upon. Capitalism in Canada, in other words, did not 

simply appear from thin air, nor is the story of Canadian capitalism a pnstine one, 

beginning with courageous white explorers and settlers conquering a vast and empty land. 

Instead, the prehistory of capital in Canada is characterized by fiaudulent promises and 

disregard for the human s u f f e ~ g  caused by the appropriation and exploitation of 

aboriginal resources. The process of primary accumulation, and the reality of aboriginal 

title, required a legal ideology to jusw the appropriation of aboriginal resources. This 

legd justification was embodied in the doctrine of discovery, which asserts that the 

Crown, by virtue of discovery of a colony, has underlying and paramount title. tn this 

way, aboriginal occupants are depicted as inferior peoples with use rights that they enjoy 

at the pleasure of the Crown. As will be demonstrated, this legai fiction was applied in 

Ontario. 

The process of primary accumulation did not mean that all riches taken from the 

land (and water) were simply accumulated and exported without labour power. As Blaut 

3 8 See for example the discussion of the Indian problem in Sally Weaver's Making 
Canadian Indian Policy (Toronto: University of Toronto Press, 198 1) 12. 



points out "the metals were mined by workers and transported by workers; the enterprise 

overall involved risk capital and ail of the other f d a r  traits of the sorts of protocapitalist 

productive enterprises which were characteristic of that Even before aboriginal 

peopte were "Iegdy" dealt with, typical capitalist accumulation in their territory occurred. 

In northem Ontario in the 1900s, however, the aboriginal people themselves were not 

considered essential to the labour process. If considered at ail, it was as a threat to capital 

accumulation by virtue of their treaty rights. 

Primary accumulation required the power of the state to enact legislation that 

redefhed both property and ~riminality.~' However, it is important to note that this was 

more than just a legal process of removing aboriginal title to the land. It was also a 

process that empowered the state subsequently to allocate the Iand and resources in ways 

that served to sustain and enhance its own interests The state's ability to allocate land and 

resources also meant that some interests and forms of economic activity could be 

encouraged at the expense of others. 

2.4.2. The Role of the State 

Aithough the alternative approaches discussed above incorporate the notion that 

state action has been an important factor in native marginalization, they fail to explain 

adequately how and why particular policies were pursued. In most cases, the state is 

viewed simpty as an autonomous entity, free of socio-economic and political constraints. It 

is argued here that the state must be seen as embedded in society, though this does not 

39 J.M. Blaut, The Colonizer's Mode1 of the WorId (London: The Guiiford Press, 
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necessarily mean that the state merely responds to the dictates of any particular group of 

sotiety as is sometimes posited by proponents of an instrumental view of the state. What 

is required is a more sophisticated view of the state that neither abstracts it fiom its socio- 

political-economic surroundings, nor views state action as wholiy determined by one 

element of Society, or by economic factors aione. Furthermore, the complex story of 

native-white relations ariaiyzed here requires a view of the capitalist state capable of 

embodying contradictory state strategies. 

It is argued here that since there is no one logic of capital, one cannot point to a 

single strategy which state managers would follow in order to meet the needs of capital. 

Bob Jessop, in The Capitalist State, offers a theory of the state that is usefül in that 

it accommodates several somehes-competing state strategies emanating fiom difYerent 

branches of the state. Jessop distinguishes between accumulation strategies and 

hegemonic projects. According to Jessop, an accumulation strategy "defines a specific 

economic 'growth model' (such as Keynesian economics) complete with its various extra 

economic preconditions and dso outlines a general strategy appropriate to its 

realization."" Hegemonic projects aim to resolve the conflicts between various classes by 

introducing national popular programs and stress the general interest above interests of 

particular groups. These projects, wMe economicdy relevant, are dflerent fiom 

accumulation strategies as they involve non-econornic factors. Such national programs 

aim to mobilize popular support for policies that benefit the interests of a hegemonic class 

fiaction by painting such policies as being beneficial for the nation as a whole. 

- 

41 Bob Jessop, State Theory: Putting; Capitalist States in their Place (Pennsylvania, 
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In this case the accumulation strategy of the provincial government can be 

characterized as one of resource development and setdement. This entaiied large amounts 

of capital investrnent and government assistance.42 The goverrunent of Ontario intenrened 

in the economy in order to provide the infrastructure needed by industriaI capitalists to 

flourish. More generally, the state acted to ensure that prevailing social and economic 

conditions would foster capital accumulation. For the goverrunent of Ontario, a key 

prïority during the early 1900s was the exploitation of mineral wealth in the northern part 

of the province. Private mining interests largely dictated the terms of mining legislation 

introduced at the beginning of the decade." The treaty process was a corollary of this 

strategy in that it extinguished title to lands where precious metals had been discovered. 

As weli, there was a growing timber trade, which was accumulating weaith and 

expanding." This group of timber barons needed access to the forests of northern 

Ontario. Ontario's participation in the treaty-making process was a necessary part of this 

strategy as it ensured that provincial interests would not be subverted to the interests of 

either the federai government or  the aboriginal peoples they were Iegally obliged to 

protect. Treaty Nine is unique in that the terms and conditions of the Treaty were agreed 

to by both levels of govermnent pnor to the signing of the Treaty. Ln fact, this is one of 

only two treaties in Canada which were signed by a province. Certain but as yet undefined 

legai obligations flow to Ontario as one of the signatories. 

- 

Pennsylvania State University Press, 1990) 198. 
42 Ramsay Brown and Robert Cook, Canada: 1896-1921 (Toronto: McClelland 

and Stewart, 1981) 86-87. 
43 Brown and Cook 89-90. 
44 Michael Howlett and M, Ramesh, The Political Economv of Canada: An 

Introduction (Toronto: McClelland and Stewart Inc., 1992) 192-1 93. 



The provincial accumulation strategy was accompanied by a hegemonic project 

that equated provincial prosperity with industnalization and the c'development'~ of 

Ontario's north. At the federd level, Sir John A, MacDonald's National Poiicy of tariff 

protection, western settlement, and the development of a national railway served as a 

"national popuiar" program which complemented strategies at the provincial level. These 

economic policies aimed to establish a domestic market for a growing group of domestic 

manufacturers. At the turn of the century, the National Policy equated economic 

development with national survival. The ideology of development M e r  justified the 

appropriation of natural resources from aboriginal peoples whom, it was assumed, would 

leave the land idle and wasted." According to the ideology of development, resource 

development was equated with non-aboriginal ownership of the resource. 

2.4.3. CIass Formation 

For Marq Wnting about the process of capitalist development in England, primary 

accumulation resulted in the creation of a landless class free to sel1 their labour power. In 

this case, aboriginal people were left with just enough land and use rights to Crown land 

to rnitigate this process. The procedure was markedly dBerent &orn that in Britain where 

the history of expropriation has been ''written in the annals of mankind in letters of blood 

and Here, it wiIl be shown that the expropriation of lands and resources in 

northern Ontario was much more sedate and incremental; but there were casualties. 

Though masses of people were not suddenly and forcibly tom fiom their means of 

45 E.P. Thompson discusses the ideology of development which accompanies the 
development of private property in Customs in Common (New York: The New Press, 
1991) 165. 



production, they were displaced over time, with much the same result. Rather than bebg 

driven to towns and cities, as was the case in Britain, aboriginal peoples were contained on 

reserve lands and encouraged to rernain there. Aboriginal people who left the reserve to 

seek work were considered "stragglers." By the time Treaty Nine was signed, the 

govemment had a long-established policy of dealing with the "Indian problem" and a 

capitalist class was M y  devefoped in Canada. The vast portion of northern Ontario 

embraced by Treaty Nine was merely the next fkontier to be conquered and made 

productive. 

It is important to Merentiate between developrnent on reserve lands after Treaty, 

and economic development within traditional territory Though the Nishnawbe were not 

forced to Iive in towns, as was the case in Britain with the introduction of enclosure iaws, 

they were encouraged to settle on the reserves provided af?er Treaty. While little or no 

economic development occurred on reserve lands, economic activity did occur in 

traditional tenitory. The penetration of capitalisrn into the fiontier of northern Ontario 

coincided with sigdicant changes to the social relations of production among the 

Nishnawbe. For example, prior to Treaty, two clans (the Suckers and the Cranes) 

occupied the tenitory north of Osnaburgh extending towards Trout Lake. M e r  Treaty, 

these clans graduaily settled on a reserve, putting pressure on the hunting and trapping 

grounds of the more southern clans known as the Lake People. Towards the end of the 

1960s, the clan system had ceased to be an important form of sociai organization. These 

changes cannot be adequately explained by the dependency school since that approach 

largely ignores questions of class formation and interna1 relations of production in its quest 

46 Karl Marx, Capital Vol. 1 875. 
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to explah underdeveloprnent solely as the result of market-onented capitalism4' 

Moreover, what was established at Mishkeegogamang was not a capitalist mode of 

production, nor cm it be classified as fùlly pre-capitalist. Instead, the modem economies 

of this northern native co~lll~lunity can best be characterized as a stagnant govemment 

economy, with Littie or no production, and almost totally sustained by govenunent transfer 

payments. 

Dependency theory and the internai colonidism mode1 assume that there is some 

degree of economic activity or production, and that the surplus created by this production 

is simply squandered or transferred fiom the area- The empirical reality on many reserves 

in northern Ontario, however, is that there is little or no economic activity and no surplus 

to be transferred. Once reserves were created, timber and minera1 resources were 

extracted fiom traditional territories. However, the important point here is that the 

Nishnawbe were purposely placed on reserves which had little or no economic potential. 

Thus, companies were not (and are not) attempting to extract resources from their reserve 

lands, nor are these companies attempting to expIoit aboriginal people as wage labourers. 

Even in times when aboriginal peoples were employed within the region, the Department 

of Indian Mairs had, in many cases, to coax these companies to hire native peoples. 

It will be argued here that efforts by the Department of Indian Mairs to assist 

aboriginal people ofien served to subsidize iocal capitalists. Ifwe eliminate the concept of 

sateiiite and periphery we corne doser to an accurate depiction of events. In some cases, 

resources were appropriated and developed immediately adjacent to aboriginal reserve 



lands. Surplus was not transferred and goods were not exported for use to an elite in 

another area. The key element of exploitation in these cases was title to property, or 

ownership of resources; non-natives were able to daim rights to resources and retain the 

profits fkom their develo pment . Often there was no significant spatial dimension involved. 

Rather, where there were competing nghts to resources within one region, aboriginal 

people were deliberately excluded f?om benefiting fkom these resources by non-abonpal 

people who were able to depict aboriginal resource rights as unfair and unnecessar- The 

issue was not so much a matter of where (geographicaily) profits went, but a question of 

whom was abie to accumulate capital generated by the development of these reso'urces. 

By andyzing the dynarnic in spatial terms, the true nature of the conflict is disguised. 

A more usefiil fiamework is one that sees coincident use rights to resources as part 

of class codict, where the use nghts of one group get Iegislated away for the benefit of 

another. This process is descnbed by E. P. Thompson in his analysis of the enclosure laws 

of Britain in the nineteenth century and is relevant here. Thompson demonstrates how 

common rights were depicted as destructive and detrimental to improvement. 

Improvement, moreover, was then used as a justification for private land ownership. A 

person who improved the land, or who subdued it, could then c lah property nghts to the 

 and.^' This redity was ignored by the Treaty Nine Commissioners who assured the 

Nishnawbe that their traditional pursuits would not be interfered with. Ironically, the 

t rader  of resources was accompli shed under the ma* of equality. Govemrnent officials 

and commercial developers cast aboriginal treaty rights as special privi1eges that 

constituted an unfair cornpetitive advantage. The state, by virtue of its ability to docate 



resources, was able to transfer benefits of resources to non-native capitalist interests in the 

The state did not invite cornpetition from native peoples. In fact, it actively 

discouraged this. The policy of assimilation rested on the premise that native peoples 

would become absorbed into the dominant (capitalist) society as workers, farm labourers, 

and miners - not owners capable of competing with non-natives.49 For D.C. Scott, the 

Superintendent Generd of Indian Anairs at the turn of the century, it was clear that 

aboriginal peoples would eventudy have to abandon their habits of hunting and fishing. 

However, the possibility (and desirability) that native people might make a successfûl 

transition to capitalism as owners of their own means of production was never conceded. 

Instead, native people were meant to serve non-native capitalist interests. An examination 

of the aboriginal fishery in Ontario reveais that where aboriginal people successfully 

competed commercially with white settlers, their resources and use rights were curtailed- 

This class element of the govemment assimilation policy is central to an understanding of 

the history of northern Ontario communities. Assimilation meant subordination; for if 

aboriginal peoples were able to maintain economic self-sufficiency they would continue to 

maintain their distinct identity and therefore pose a threat to settlers in need of their land 

and resources. 

The assimilation project rested on the racist notion that aboriginal peoples could 

only participate in the new national economy as unskilled labourers. This was due in part 

to the ideological characterization of aboriginal work as being limited to traditional 

- - -- - -- 
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pursuits, Iike crafts, which were closely linked to the "Indian" identity.'' The poiicy of 

assimilation was also linked to the myth that aboriginal peoples were unaware of the value 

of their lands and would ailow the lands to remain idle and therefore worthless. 

However, the historical record suggests other possibilities. Abonginal people were aware 

of the value of the ownership of water as a transportation route, and in some cases had 

demanded tous for the use of their waterways. Abonginal peoples recognized the 

economic potentiai of mineral resources in their tenitory and had bargained with the 

Crown to retain ownership of them5' At Wendigo, for example, aboriginal people 

demanded royalties for the extraction of minerais fiom their territory before the Treaty 

was signed. In the Georgian Bay area, abonginal fishermen independently negotiated 

Ieases for the use of their traditional fishenes with white fi~hermen.'~ Thus the notion that 

aboriginal peoples were somehow utterly unaware of the value of their resources is false. 

Likewise, the notion that aboriginal peoples lacked business acumen is dso erroneous. 

Arthw Ray, for example, has recently demonstrated that during the fùr trade, "Indians 

were econornic men in the sense that they sought to maximise the return they obtained for 

their efforts", though they did not seek to accumulate wealth for its own ~ake . ' ~  

Press, 1986) 34. 
50 Patricia Albers discusses how this myth of aboriginal labour was fetishized and 

fkozen in tirne in Aice Littiefield and Martha Knack eds., Native Americans and Waee 
Labour: Ethnohistorical Perspectives (Norman and London: University of ~klahoma 
Press, 1.996) 25 1, 

5 1 See the unpubiished PhD thesis "The Sound of Gold is Rustling under my Feet," 
by Rhonda Telford, University of Toronto, 1997. 
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2-44 The Creation of the Individual and the Dissolution of the Family 
Trapping and Hunting Ground System 

For Mang the economic sphere corresponds to the socid relations of production, 

including property relations. With capitaiism, for the nrst tirne there is a separation 

between economics, politics, religion, etc. arising 60m the separation of the individual 

from nature. In pre-capitalist societies, property meant "the relation of the workùig 

(producing or self-reproducing) subject to the conditions of his production or  

reproduction as his OWI~" '~  In the clan system, the individual related to the land as the 

property of the community. There was no distinction made between proprietary rights and 

use, creating an absence of the concept of private ownership of land. As Marx States, "the 

relation to the earth as property is always mediated through the occupation of the land and 

soil, peacefully or violently, by the tribe, the commune, in some more or less naturally 

arisen or already historically developed f o r ~ n . " ~ ~  This situation obtained at 

Mishkeegogamang until at least the 1950s, when the clan system was abandoned as an 

important social unit. With the onset of commercial fisheries and other economic 

activities involving payments to  individuals following hydro development, the family, and 

the individual, replaced the clan as the primary social unit. The social and political 

changes took place over some fifty years and corresponded with the changes in the mode 

of production. As individuals began to be paid for their individual labour, group hunting, 

fishuig, trapping, gathering, and sharing were undermined and eventually abandoned. 

With the penetration of  capitalism, the communal relationship to the land and 

University of Calgary Press, 1994) 66. 
54 Marx: 1973 495. 
55 Marx: 1973 485. 



water was dissolved. It is Mpoamt to note however, that although this relationship was 

destroyed, it was not fully replaced by a system of private property. There are two 

principal reasons for this: this concept was a foreign concept to the Nishnawbe, and 

secondly, private property on reserve was prohibited by the Indian Act. Thus, the 

breakdown of the communai (traditional) property system lefi a void that has yet to be 

filied. 

In this chapter it has been demonstrated that the predominant legai and 

administrative approaches to abonginai margindization have serious limitations, though 

they shed some light on the cornplicated historical process at hand. Because each 

approach abstracts one facet of the overail cornplex social structure, such as the state or 

the law, they cannot explain broader factors tbat are integral to the story of 

marginalization. While underdevelopment theory, and the internai colonial mode1 that 

stems fiom it, move beyond the narrow focus on the law or the state by attempting to look 

to extenial factors such as dominant nations, these approaches cannot corne to grips with 

signifïcant internal dynamics. The foliowing chapter will provide an historïcai and legai 

background of the appropriation of naturd resources in Ontario generally. This historical 

background demonstrates that the govemments of Ontario and Canada had very specific 

agendas regarding aboriginal resources that were integral to the broader economic and 

political strategies pursued by each level of govemment. 



Chapter Three 

3. Dividing the Spoils: TIre Sfate, A?inary Accumulation and ccBeneficiaC inteest" in 
Surrendered Indian Ternernfory 

In Chapter Two, the various approaches to the problem of native r n a r m t i o n  

were reviewed and an aiternative manrian political economy approach was proposed. In this 

chapter, the legal background to Treaty Nine wdi be examined, with particular attention paid 

to the underlying material interests of the federal and provincial govemments. It wiLi be 

argued that the outcomes of various court cases involving Indian title were critical to the 

political and economic agendas of b& levels of govemment It is also demonstrated that the 

law was based on the racist notion that the Crown held underlying titie to Canada, and that 

aboriginal title constitutd a mere burdea This legal fiction served to legitimate the Crown 

appropriation of natural resources. 

3.1. The Legal Background 

Before discussing the case of Treaty Nine, it is necessary to £kst examine the legal 

background to the Treaty because this background helps explain the nature of the Treaty and 

the interests of the federai and provincial governments and non-native third parties in the 

process. The legal batties to be examined involved the ownership of surrendered Indian 

lands and the power to dispose of the land and waters, and they largely shaped the 

relationship between the govemments and aboriginal peoples when Treaty Nine was being 

negotiated. This was an era of growing provincial autonomy, and Sir Oliver Mowat, 

Premier of Ontario, fought aggressively to ensure that the provincial govemment would 

control the vast wealth of the Iands that had been surrendered to the Crown. Provincial 



autonomy meant not only that the Province could act upon its own authority, but aiso that it 

could manage a significant amount of wealth and resources. Essentiaiiy, the two levels of 

government began to fight over how the spoils would be divideci and the çtruggle for power 

took place largely in the courtroorn 

Most of the disputes between the two levels of government during this era are cast as 

disputes over junsdiction or Consfitutonal rights. This characterization of 

intergovernmental relations however, ignores the basic fact that these battles were, as S.J.R 

Noel bas argueci, Iargely battles over land? Moreover, as the cases below illustrate, the 

land involved in these intergovernmental struggles was traditionaliy native land, though 

aboriginal interests were considered tertiaty at best. 

While the Royal Proclamation established the process whereby land and resources 

would be acquired from aboriginal peoples, it was not clear, d e r  Codederation, which 

Ievel of govenunent would obtain the benefits of the land once abo&$.nal title had been 

surrendered. Both the federal and the provincial governments asserted the nght to dispose 

of lands and resources in surrendered tracts through patents, leases, and grants. At stake was 

the revenue to be obtained fiom royalties, the ability to direct the pace and character of 

future economic development, and the ability to docate resource rights to political niends. 

For the govemment of Ontario, access to the natural resources of northern Ontario 

provided the necessary revenue for public works such as roads and schools, as well as for 

hancial assistance to a g r i a i l ~ a i  interests in southern ~ntario. '~ Of course, control of land 

- - - - - - - - - - 
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and resources was also an essential ingredient of political patronage in the form of 

concessions and land grants. Premier Mowat was notably adept at using patronage for 

political rewardes8 It was essentiai, therefore, that his govemment conPol the assets 

available in the newly opened districts of Ontario. 

For the Dominion govemment, the battie over ownership and controi of the lands 

and resources freed of Indian title was central to the realization of the National Policy 

composed of western settlement and the rise of a manufachiring base in eastem canada?' 

These two goals depended in part on the construction of Canadian Pacific W w a y  which 

was planned to run through aboriginal lands. Like Premier Mowat, Sir John A. Macdonald 

relied upon the availabdity of land and resources for political patronage. 

Throughout the intergovernmental disputes both levels of govenunent supposed that 

aboriginal peopies either had been, or would be, deait with and that title to the resources 

within Ontario's borders was unfettered, Yet, as this chapter will demonstrate, this was not 

always the case. However, any hint of unexthguished aboriginal titie was later suppressed 

by both governments eager to facilitate commercial development in their tenitory The legal 

discourse of primary accumuiation (in this instance embodied in the legal doctrine of 

discovery) was racist and centred on the premise that upon discovery of North America, the 

Crown obtained temtonal sovereignty, the abiiity to acquire the soil fiom the aboriginal 

peoples, and the ability to control how aborigid lands may be disposed of6' This doctrine, 

58 Margaret Evans, Sir Oliver Mowat (Toronto: University of Toronto Press, for the 
Ontario Historical Society, 1992) 108- 109. 

59 Donald Creightog John A. Macdonald: The Old Chiefiain (Toronto: The 
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60 The doctrine of discovery and the assumption that it affected the ability of First 
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as Patrick MackIem points out, was then used to just* the legal fiction of underlying 

Crown title to land occupied by native peoples.61 The law, in other words, became an 

instrument of Crown appropriation and helped to redefine aboriginal people as mere 

"beneficiaries" of land owned by someone else, rather than as outright possessors of 

temtory. Essentialiy, native peoples were t i t leh~lders~~ to temtory required by newcomers, 

and this status had to be altered. 

The three principal cases in Ontario involving title to native lands before Treaty 

Nine was negotiated were the St. Ca the~e ' s  Milling Case, Caldwell v- Frazer, and Ontario 

Mining v. Seybold. Each case will be discussed below in order to demonstrate that the 

principal battle over the right to dispose of aboriginal lands was a struggle over which level 

ofthe state would have the most control over fiiture class formation in the province of 

Ontario. As well, legislation concerning the ownership of harbours and water lots and land 

under water within headand boundaries wiii be discussed as these involve 

intergovernmental disputes over water resources that occurred during the same period- 

3.2. St, Catherine's MiZZing v. the Queen: The Fiction of Crown Title 

At the centre of this case lay the racist legal notion referred to as the Doctrine of 

Discovery, articdated aptly by Ontario's legal counsel to justi@ provincial ownership of 

vol. 36, 1991: 401. 
Macklem explains that the distinction between title to land and territorial 

sovereignty conceived of in the doctrine of discovery was blurred by Justice Marshall in 
the United States and that this mistake was also made in Canada, 

62 By applying the term titleholder to native peoples, 1 am not asserthg that 
aboriginal peoples had a concept of pnvate property or of land ownership found in 
western legal thought. Rather, the term is meant to h p l y  that native peoples had a 
fundamental a priori clairn (though legally undefhed) to the land as the onginal 



resouces on surrendered Indian In 1883, the Dominion Govemment granted a 

permit to the St. C a t h e ~ e ' s  Milling Company to cut lumber on land which had been 

covered by Treaty Number Three, signed in 1873. Ontario issued a writ against the 

company and the case was heard in the High Court of Ontario in 1885. The court ruied that 

the Dominion had no nght to authorize, and the company no right to take, timber fiom the 

land as title to the land belonged to the Province once the aboriginal title had been 

extinguished b y ~rea ty?  

The case was eventually appeaied to the Judicial Cornmittee of the Privy Council in 

1888 and the Dominion govenunent was permitted to intervene because of the magnitude of 

the issues i n ~ o l v e d . ~ ~  The Dominion asserted that it had purchased the title to the land once 

this land was surrendered by the Ojibwa, and therefore, was able to grant the permit to the 

St. Catherine's Lumber Company. The Dominion case rested on the argument that the 

Ojibwa of Treaty Three originaüy heId the title to the land in question and that this title had 

been transferred to the Dominion upon surrender. Because the land was not considered 

public land at the time of Codederation, it did not pass to the provinces under the British 

North America Act. The nature of the Indian title, according to the federal Crown, was "a 

occupiers and users. 
63 The Doctrine of Discovery is a legal premise which presumes that native 

peoples could not have occupied land as they had no political organization. See 
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complete interest" restricted only by the fact that the aboriginai people could not aiienate the 

land thern~elves.~~ 

In the words of D. McCarthy, counseI for the St- C a t h e ~ e ' s  Milling Company, the 

case rested on: 

whether the property in this Temtory passed to the Provinces under the 
Terms of the British North America Act passed in 1867, or whether it was 
then in the Indians and having been since acquired fiom the Indians b the 
Dominion authorities, it now belongs to the Dominion Govement. X 

The Province, on the other hand, asserted that the beneficial interest in the land 

belonged to the Province of Ontario under section 109 of the British North America Act, 

which stipulated that lands, mines, minerais, and royalties, which belonged to the provinces 

at the time of Union, would continue to belong to the Provinces "subject to any trust existing 

in respect thereof and to any interest other than that of the Province in the same." The 

Treaty negotiated by the federal government merely senred to remove the aboriginal title to 

land ultimately owned by the provincial Crown. Premier Mowat of Ontario asserted that the 

abonginal people could not have owned tbe land, since property was created by law and 

aboriginal societies had no form of recognizable law? Edward Blake, counseI for Ontario, 

aiso argued that the Royal Proclamation did not gant  an interest in land to the native people, 

but was an assertion of Crown title, or a "keeping back" in the hands of the Crown lands 

" Case ofthe A~pehnts .  in the Priw Council on Appeal h m  the Supreme Court 
of Canada between the St. Catherine's Milling: and Lumber Com~anv and the Queen, PA0 
Irving Pa ers, MU 1480, Item 42/41/6(3). 
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which it temporarily reserved as hunting grounds for the ~ndians?~  The proclamation 

according to this argument, simply set out a poiicy whereby lands would be temporarily held 

for the use and occupation ofthe aboriginal people but the Crown had underlying title to the 

land. The Crown could, at a later date, choose to sell the lands, or deal violentiy with the 

Indian., but as a matter policy, it chose not to do the latter. By asserting Crown title over the 

land, the Crown also prevented any clah being made by the native people that the lands 

reserved for Indians had been granted to them forever." 

Ontario also argued that while the Dominion government had the power to legislate 

for "Indians and lands reserved for Indians", this power was restricted to lands which had 

specifically been set aside as Indian reserves, not to lands which had been more generally 

reserved for the Indians as hunting grounds by the Royal  rocl la mat ion^^ 

Blake even challenged the right of the Dominion to take Treaty with the aboriginal 

people. He argued that while the Dominion had the power to legislate for Indians, it did not 

have the power to ac&e their property or to appropriate the propeq of Ontario because 

the Dominion did not hold underlying Crown ti~le.~' According to this line of reasoning, the 

proper role of the Dominion government in the Treaty-making process was to act as a 

referee, intervening in the negotiation of the bargain between the Province and the 

aboriginal peoples in order to ensure fair play.73 This intervention by the Dominion 

government was necessary because, in Blake's words, the "occupant is recognized to be an 

69 Ontario Lands Case: Argument of Mr. Blake Q.C. before the Privy Council, PA0 
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inferior race, and in an iderior state of civilization," so their interests would have to be 

safeguarded by a guardian or a protector.74 Moreover, Blake argue4 because the Dominion 

govemment had no interest in the land, it was properly able to protect the Indian interest? 

The Province, on the other hand, could not act as a fiduciary as it wodd be in a conflict of 

interest since it stood to gain materiaily fkom the Treaty. Blake's argument absolved the 

provincial govemment of any fiduciary obligation towards abonginai peoples. 

This h e  of reasoning ignored the possibiiîty that the Dominion govemment rnight 

have a vested interest in taking Treaty even if it did not acquire beneficial interest in the 

surrendered iands. As stated, aboriginal title was a barrier to the Dominion goveniment's 

national policy of westward expansion, immigration, and railroad development. Both levels 

of govemment stood to gain, in varying degrees, £kom the cession of aboriginal title. 

The Judicial Cornmittee of the Privy Council found that the Crown had aiways had 

an underlying and paramount titie to the land by virtue of the Royal Proclamation, and that 

the Indian title was secondary to this underlying Crown title. The Indian title moreover, 

consisted simply of a usuhchiary right, a burden, which could be removed by the Crown at 

wiii. The Indian title was characterized as being less than title held in fee simple, because it 

could only be aiienated to the Crown, whereas private lands codd be sold to a ~ ~ o n e . ~ ~  

Thus, the Royal Proclamation, though htended to protect the aboriginal interest, had the 

consequence of also diminishing it b y making this interest subject to the Crown 

74 ~ h e  Ontario Lands Case.. . 26. 
75 Case of the Respondent. in the Privy Council. On appeal from the Su~reme Court 

of Canada Between the St. Catherine's MiIline and Lurnber Compan~ and the Oueen, PA0 
Xrving Pa ers, MU 1480, Item 42/4 l/6(3), p. 5. 

7gBradford Morse, ed., Aboriginal Peogles and The Law: Indian, Metis and huit 
Rights in Canada (Ottawa: Carleton University Press, 199 1) 98. 



The Court aiso d e d  that while the Dorninion government had exclusive authority to 

take a Treaty with the Ojibwa, it did not have the right to take away fiom Ontario interests 

that the province retained at the time of Confiederation Although the Dominion govemment 

alone couid obtain a surrender of aboriginal titie, it could not then unilaterally create 

reserves within the ceded tedory. It required the concurrence of the provincial 

government before reserve lands could be set aside. This meant that the reserves selected by 

the Federal Cornmissioners in the Treaty Three area would now have to be agreed upon by 

the Province. It also meant that in any future Treaties, such as Treaty Nine, the Province 

would have to comply with the provision of reserve lands. 

Lord Watson of the JCPC also suggested that the provincial government shared a 

fiduciary role with the federal govemment, although this issue was not M y  addressed. The 

court found that the Province of Ontario should be responsible for the payment of annuities 

to the abonginal signatories of the Treaty, since the Province was the beneficia~y.~' 

In essence, the JCPC reiterated the fiction of original Crown title, premised on the 

belief that aboriginal peoples, as heathens, apparently had no form of political organization 

and no le@ system. Thus, the property laws of the discovering nation should prevail. 

Using this logic, abonginal peoples' claims to the land couId be dismissed. The logic of the 

Doctrine of Discovery also justified the role of the state in the Treaty process and the 

assertion that the benefits of the land should accrue to the Province once aboriginal titie was 

extinguished. Most importantiy, however, the discourse applied by the JCPC to Ontario 

reinforced an enormous fiction that although native peoples were the original ocaipiers of 

77 For a discussion of the fiduciary role of the provincial government arising fiom 
this decision, see Leonard Im Rotman, Parailel Paths: Fiduciary Doctrine and the Crown 
Native ReIationshi~ in Canada (Toronto: University of Toronto Press, 1996) 224-226. 



the! land, the land was for ail intents and purposes 'Gacd '  when the British discovered it 

This legal fiction, as will be demonstrated, was pivotal to the process of primary 

accumulation and class formation that followed the Treaty-making process in Ontario. The 

ideology of racism - the notion that aboriginal peoples were inferior heathens not worthy 

of consideration as a society with an existing legal and political system - was part of the 

ideologicd framework used to suppress the reality that aboriginal peoples occupied North 

America, and were, in fact, competing titleholders. This basic auth., (the fact that there was 

a group of people occupying the land and water desired by the white settier colony) though 

seemingly obvious, was convenientiy side-stepped in Canadian courts and has often been 

overlooked by scholars who look to race, region, or cultural Merences as the principal 

variables in Native-white relations. 

The St. Catherine's Milling case was also significant since it codified the notion that 

one Ievel of govemment held the ma responsibility for aboriginal people, while another 

had jurisdiction over surrendered lands, even if these lands were subjen to a variety of 

Treaty rights. Hunting, trapping, and fishuig in traditional areas covered by Treaty' 

therefore, would be subject to provincial authority. The JCPC decision essentially gave 

expression to one of the most fùndamental aspects of primary accumulation: the separation 

of the aboriginal communities Eom the land. This separation of people fkom land had a 

direct and concrete institutional manifestation in the division of powers and the court's 

interpretation of the respective d e s  of each branch of the state. 



3-3. Ownersh@ of Harbours and Water Lots 
Pnor to L 88 8, provincial govemments claimed jurisdiction over deep-water lots in 

rivers and strearns and issued patents to these areas. The Dominion govemment did not 

challenge this right. On the contrary, the Dominion passed an Order-in-Councii in 1 870 

recogniPng the right of the Quebec govermnent to issue patents to such lots. However, a 

Supreme Court ruling in the case of Holman v. Green caused the Dominion to reverse this 

position 

The case of Hoiman v. Green centred upon the question of whether public harbours 

became the property of the Dominion govemment by virtue of section 108 of the British 

North America Act. The province of Prince Edward Island claimed that the section referred 

ody  to artificial harbours that had been bu& with public money, not to naturai harbours. 

The court also considered whether the term "public harboui' shodd be  construed to 

include the bed or soi1 of the water of the harbour, together with the foreshore. The court 

found that the foreshore C O M ~ C ~ ~  to harbours also passed to the Dominion, stating "That 

the foreshore is comprised in and forms part of the harbour, and passed to the Dominion 

under the denomination, is too plain to need demonstration, for it is held by the Crown by 

the same title and is part of the soi1 of the harbour ..."78 

Based upon the above case, on June 15, 1888, the Dominion govemment passed 

Order-in-Council No. 1334, which sought to reverse earlier legislation tbat had stipulated 

that beach lots, if ungranted at the t h e  of Codederation, became the property of the 

provinces. 

78 Justice Strong, Holman v. Green, PA0 Irving Papers, MU1 527, package 85/16, p. 
76 (in Joint Appendix to Harbours Case.) 



Shortly after the new Order-in-Council was passed, the provinces of Quebec and 

Ontario jointly discussed what action should be taken to retain control and ownership of 

water lots and harbours. Premier Mowat of Ontario contested the validity of the 

Order-in-Council and threatened that ifthe Dominion failed to abandon its daim to beach 

lots and nverbeds, legai proceedings would begin immediately. 

In response to provincial demands, the federal govemment passed fllrther legislation 

permitting certain areas of land under water and foreshore to be transferred back to the 

Provinces. The Act, entitled An Act authourising; the Transfer of certain public ~ r o ~ e r t y  to 

the Provincial ~ovemmen t s ,~~  was passed on September 30, 1891. The Schedule of the Act - 

States: 

The following lands shall be deemed to be excepted fiorn any tramfer to be 
made under the provisions ofthe first section of the foregoing Act .... 

a) Any portion of the foreshore or bed of Canadian waters in front of and 
adjoining any lands heid by Her Majesty in the right of Canada, including 
therein, but not to limit the generaiity of the expression "lands held by Her 
Majesty in the right of Canada," Indian. Ordnance or other Dominion lands; 
it being understood that where the Dominion lands fiont on a river the lands 
covered with water in fiont thereof excepted fiom transfer to the Province, 
shall, in the same width as on the baak, extend to mid-channel, and that 
where Dominion lands front on a harbour, sea, lake or other navigable water 
the lands excepted as doresaid shd ,  in the same width as on the shore, 
extend indehitely sea-ward, or, where there is opposite thereto Canadian 
temtory, one half the distance across. -. 

Essentially, the Act permitted the Dominion to transfer its interest in the foreshore of 

strearns, nvers, lakes, and harbours (together with the minerals found in these areas) to the 

Provinces except in areas fiont ing Indian., Ordnance and other Dominion Lands. In a speech 

'' 54-55, Victoria, Chapter7, Statutes of Canada. 
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to Parliament, Prime Minister Thompson sumrnarized the reasons for the passage of the Act 

as follows: 

Some seven or eight years ago, there was a decision of the Supreme Court of 
Canada, that a i i  the harbours of the Dominion, whether natural or otherwise, 
were vested in the Dominion, and that has been foilowed by various 
decisions since, holding that the provincial govemments are incapable of 
granting even a site for a wharf The result has been constant applications 
since to this govemment, or for new lots hitherto ungranted ... We have had 
correspondence with the governments of Quebec and Ontario, in the way of 
an exchange of views on this qyestion; but instead of fighting it out by 
correspondence, we have deemed it better to propose a solution ofthe whole 
question, which, we think will reserve to Canada al l  the rights which it is 
entitled to. 

For our purposes, it is important to note that the federal govemment reserved for 

itself the foreshore and waterbed adjoining reserve lands, which were deemed to be vested 

in Her Majesty. As wili be demonstrated later, the Dominion's daim to these lands was later 

abandoned. 

3.4. The 1891 Agreement Regarding the Seleetion of T m t y  Three Reserve Lands and 
Neadland Bourzdaries 

Beyond clearing abonginal title to lands and waters, the process of primary 

accumulation also meant ensuring that the lands set apart for the native peoples would in no 

way inhibit settlement in the fùture. This issue was the subject of a protracted dispute 

between the Dominion govemment and the govemment of Ontario with respect to the 

reserves set aside under Treaty Three. 

In 1874, the federal govemment appointed Commissioners Pither and Dawson to 

select the reserves to be set aside under Treaty Three. The Commissioners set aside several 

reserves that were approved by federal Order-in-Council, subject to M e r  surveys which 

might be needed. At this tirne, the western boundary of Ontario had yet to be determined. 



However, in 1884, the boundary of the province was finaiiy set, and it included most of the 

land covered by Treaty Three. The Dominion, therefore, had unilateraily negotiated a 

Treaty and set aside reserves in the province of Ontario without the participation of the 

Province. 

The Province of Ontario asserted that the reserves set aside under Treaty Three were 

too large, were located injuriously to the development of the province, and that the Treaty 

had been taken before Ontario required the lands to be opened up. E.B. Borron, Stipendiary 

Magistrate and Member of ParLiament for Algoma, for example, mahtained that the Treaty 

was taken to meet the interests of the federal government alone, which was under pressure 

to secure a peaceable right-of-way fiom Thunder Bay to Fort Gary for the Canadian Pacinc 

Railway . Borron also contended that the Dominion govemment sought to secure the tirnber 

iimits within the territory which would gain value once the Canadian Pacific Railway was 

c ~ m ~ l e t e d . ~ ~  

In 189 1, the two govenunents attempted to resolve the conflict over the size and 

location of the Treaty Three reserves. Prime Minister Sir John Thompson met with the 

Premier of Ontano, Oliver Mowat, and oficials fiom Quebec in Toronto to resolve the 

matter. Both governments agreed that the Ontario govemment would examine the reserves 

aIready set aside under Treaty Three, and if it was dissatisfied with the location or size of 

any reserve, a joint commission would be appointed to resolve the dispute. As well, any 

fiture reserves to be set aside in Ontario would have to meet with the approval of the 

Ontario government. 

80 Borron ais0 noted that the money raised iiom the sale of these timber limits wodd 
be used to buttress the election fùnds for the party. Report on the Claims arisine out of the 
North West Ande Treaty No. 3 PA0 RG4-32, File 1900, No. 466. 



Thompson and Mowat also agreed that if any reserves to be set aside in Ontario 

contained headland boundaries, the land d e r  the water lying between the headlands, as 

weU as the islands within the headland area, would f o m  a part of the reserve. This water 

area wodd be lefi for the exclusive use of the aboriginal occupants and would not be subject 

to the common right of fishing by others. Presumably, both govements  agreed to this 

provision in order to protect the aboriginal fishery, which, by 189 1, was threatened by 

non-aboriginal commercial fishing.'' Both governments passed concurrent 

0rders-in-~ouncil ratieing the agreement in 1894. 

This provision respecting headlands would have far-reaching implications both 

within the Treaty Three area as weii as within the territory subject to Treaty Nine. Not only 

did it provide some protection of aboriginal. fisheries, it aiso meant that an Indian reserve 

would include any minerals or other valuable resources found in the waterbeds lying 

between headlands. 

When exRmined in isolation, the 2 89 1 agreement respecting Indian lands appears to 

be an attempt by both the federal and provincial governments finally to solve the 

outstanding issues relating to the confirmation of the Treaty Three reserves and aboriginal 

fishing rights within the area However, as wiU be demonstrateci, this likely was not the 

case. When seen in concert with the legislation concerning harbours passed in the same 

period, the headland-to-headland clause reflects the int ent of the Dominion government to 

'' This clause originally stipulated that Ontario fishery regdations wodd apply to 
the waters of the Lake of the Woods other than Indian Reserves, without prejudice to the 
jurisdiction of the Dominion with respect to fishenes under the B.N.A Act. The headland 
clause appears to have been inserted the foiiowing year at the request of the Superintendent 
General of Indian Mairs. Letter fiom Vankoughnet to Sedgewick, circa January 1890 in 
National Archives of Canada (hereinafter cited as NAC) Record Group (hereinafter cited as 
RG) 10, Vol. 3830, File 62,509, part 2. 



reserve headland areas adjacent to aii Dominion lands (including hdian lands) fiom a 

general transfer to the provinces. In other words, the headland-to-headland provision may 

have originated within the broader context of the intergovemmental dispute conceming 

harbours and water lots generaiiy rather than with any particular concem with aboriginal 

fistiing nghts per se. This will be discussed m e r  below. 

Shortly after reaching this agreement with the Dominion, the government of Ontario 

sought to determine the value of the reserves that had been selected under Treaty Three. 

The main objection to the location of the reserves appeared to be that they fkonted on 

navigable waters and were tiierefore "injuriously located with reference to the deveIopment 

and opening up of the contiguous territory."" 

The matter remained unresolved, and in 1905, the year that the provision regarding 

reserves in Treaty Nine was being discussed, the provincial govemment put forth a Est of 

conditions upon which it would confirm the Treaty Three reserves. One of the conditions 

was that the Rainy River reserves be sol& since they were largeIy unoccupied and 

"interfered with the settlement of the white population."83 These reserves fionted on 

navigable waters. The Province also demanded that it retain any waterpower rights and 

privileges on any river or stream capable of developing more than 500 horsepower. 

Matheson, the Provincial Treasurer, made it clear that the government of Ontario would not 

allow a large portion of valuable land to "pass figuratively but practically into mortmain, 

and as such already found to be an incubus upon the temtory, meaning that if these lands 

82 Letter 501x1 Aubrey White, to Hayter Reed, Depuq Supt. General of Indian 
Affairs, in MNR land file 1 862 14. 

83 Letter fiom Matheson to Frank Pedley, 28 November 1905 NAC RGI O, Vol. 
23 14, File 62,509-4 Part 1. 



were owned or ocnipied by native people, they would be rendered use les^."^^ The 

Department of Indian AEairs refùsed, for a time, to agree to these conditions. 

Another case, which arose in the 1890s and was known as Caldwell v. Frazer, 

involved valuable mineral resources in the land under the water within the headlands of the 

Suitana Island Indian Reserve 3 2B. In this case both levels of government had issued water 

lots to land beneath the water adjacent to the Suitana mine, on the Northwest corner of the 

island. This dispute not only illustrates the stniggle between both levels of govemment for 

control over the mineral resources within the Treaty Three area, but also indicates that the 

govemments of Ontario and Canada were fûlly cognizant of the potential cornmerciai value 

of the Iand under water before making Treaty Nine; although neither water nor Iand under 

water were included within the surrender provision of the Treaty. 

In 1888, the Dominion govemment issued a patent to Henry Bulmer for a mining 

location known as x42 on Sultana Island. According to the description of the patent, the 

mining location extendeci to the water's edge. John F. Caldwell purchased this patent in 

1890 and developed a mine on the location known as the Sultana Mine. 

In 1895, Frazer appiied for a water lot in front of the Sultana Mine, where he 

beiieved the vein of the mine would pass. Caldwell objected to the sale, claiming that as the 

riparian owner, he was entitled to the land under the water in fiont of the mine. 

84 Letter fiom Matheson to Frank Pedley, 28 November 1905 NAC RG10, Vol. 
23 14, File 62,509-4, part 2. 



The Commissioner of Crown Lands, Arthu Hardy, ruled on the dispute in 1896. 

Hardy determined that Caldwell should be granted title to the land under the water for a 

distance of 300 feet fiom the Sultana Mine, known as water lot D209, whde Frazer would 

get land under the water beyond that point, under water lot D 193 A 

Caldwell used the water lot in question in order to eeight ore by scow. He claimed 

the right of navigation without obstruction in the waters patented to Frazer. Meanwhile the 

Govemor General in Corncil issued permission to the Burley Gold Mining Company 

(Frazer) to erect a crib in order to sink a shafk in the water lot in ront  of Caldwell's location 

Mining location D 193A was issued to Frazer in November 1 896 b y Commissioner 

Gibson, the new Commissioner of Crown Lands. However, this water lot overiapped with 

the land under the water aiiocated to Caldwell. 

Caldwell argued that "by virtue of the established use and custom of the Crown", as 

welf as the decision of the Commissioner of Crown Lands, he was entitled to water lot 

D 193A which had been issued to Frazer. He maintained that the water lot had ben issued 

to Frazer in error and through h u d  on the part of Frazer. Caldweil dso asserted ht the 

Province did not have the right to issue mining rights in the Land covered with water because 

this land formed part of Lodian Reserve 32B by virtue of the headland-to-headland clause of 

the Z 894 agreement- He asked that the patent issued to Frazer to be  declared nul1 and void- 

The matter was eventuaily brought before Justice Rose of the Ontario High Court in 1898. 

One of the issues considered by Judge Rose was whether or not Indian Reserve 32B 

inclluded the land under the water lying between headlands as per the 1894 agreement 

reached between the two levels of govemment. Rose felt that it was not necessary to decide 

upon this issue, since the swrender of 1886 was of SuItana Island only and therefore did not 



include the land covered by water within beadlands but was confhed to the description 

within the surrender. The land lying under the water within the headland area, therefore, 

could not be sold without the consent of the Dominion goverment, as it was sti l l  reserve 

land. While Justice Rose did not decide upon whether the reserve included the land under 

water lying between headlands, bis decision indicates tbat such land would have to be 

specificdy swendered. Rose also concluded that if the land covered by water in £?ont of 

Sultana Island was part of Indian Resenre 32B and was unsurrendered, the Province had no 

right to gant it. 

Finaliy, Rose concluded that the only parties who could properly cornplain about 

provincial patents tu land under water within the headlands of Sultana Island were the 

Indians or the Department of Indian ~ffairs.~'  

This decision is important for several reasons. Zt makes it clear that unless a 

surrender specificdy mentions land under water w ithin headlands, the Indian title remains. 

Secondly, it makes it abwidantly clear that the Crown was îully aware of the distinction to 

be made between land, water, and land under water pnor to the draRing of Treaty Nine. If 

the Crown wanted to be certain that the Treaty covered both land and waters within the 

temtory, it could have made this explicit in the text of the Treaty and in discussions with the 

First Nations. It is also significant that once again the court found that the land under water 

within headlands adjacent to Indian reserves belonged to the federal Crown. Despite the 

Court mling, the federal govemment Iater abandoneci its attempts to protect these areas, and 

began to treat ail water lying between headlands and all water lots adjacent to reserve lands 

as the property of the Province. 



Ontario Mining v. Seybold 

This case, k e  Caidweil v. Frazer, involved ownership of surrendered reserve land 

on Sultana Island. Both the federal and provincial govemments had issued mineral patents 

to different parties on the same piece of land on the island. Aithough this case did not deal 

with the ownership of minerals in the land under the water, the minerai locations subject to 

dispute were immediately south of the mining location on Sultana Island owned by 

Caldwell. 

This case is significant because it demonstrates that the intergovemmental struggle 

to control lands and resources fieed of abonginal titie extended not only to the vast tracts of 

traditional abonginal territories but dso to lands set aside as reserve lands. The case is also 

important because the JCPC d e d  that the Province was the sole beneficiary of surrendered 

reserve lands, which meant that the federal government could not act on behaifof the native 

people to ensure that they received the full benefit of any surrender. With regard to the sale 

of precious metais in particulâr, this meant that the Dominion government had no authony 

to ensure that the land was sold for the best price, or in the best interests of the abonginal 

86 

In 1888 and 1889, AC. McMicken, KG. McMicken, and George Heenan were 

granted minerai locations on Sultana Island by the Dominion governrnent- The three patents 

covered land immediately south of the mineral location owned b y John F. Caldwell, known 

86 Richard H Bartlett, Indian Reserves and Abonginai Lands in Canada: A 
Homeland (Saskatoon: University of Saskatchewan Native Law Centre, 1990) 66 



as X42. In 1889, these individuals transfemed their minera1 interests to the Ontario Mining 

Company. 

The Ontario Mining Company entered into an agreement with a company called the 

Canadian Pacific and Prospecting Company to begin operations. The Ontario Mining 

Company asked the provincial goveniment to confimi titie to the patents issued by the 

Dominion governent in 1895. The Province, however, refùsed to do so, stating the titie to 

the land on Sultana Island was still in dispute, as it had not been detennined if the land in 

question formed part of an Indian reserve as it had not yet been confirmed by Ontario. 

In 1 896, another individual named Edward Seybold applied to the Commissioner of 

Crown Lands for a patent to the same lands which had been patented by the Dominion 

Goverment to HG. McMicken 

In 1898, the Commissioner of Crown Lands attempted to resolve the disputes 

between the various parties. He aiiotted a 1/3 interest to the original claimants, Johnstone, 

Ambrose, and Ewart; another 1/3 to the Ontario Mïnïng Company; and the rernaining 113 

interest to Edward Seybold, representing Moyes Brothers and the Canadian Pacific 

Prospecting Company. The Ontario Mining Company reiùsed to accept these tenns. 

The following year, Clifforci Sifton, the Superintendent General of Indian Affairs, 

asserted that SuItana Island was part of Indian Reserve 32B as per the 1894 agreement. 

Sifton pouited out that according to that agreement, neither governrnent should alienate the 

land and that any disputes should be deait with by a Joint Commission He recommended 

that an amicable agreement between both governrnents be reached, noting that he felt this 

was the best way to settle matters relating to ail Treaty Three reser~es.*~ 

- ..- - - 

*' CWord Sifion, letter, 9 March 1899 NAC RGI O, Vol. 3799, File 48,508. 
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The case eventually was brought before the Supreme Court in 1899. The judgment 

was delivered in December by Chancellor Boyd. Justice Boyd ruled: 

As a matter of titie 1 think no estate could pass to the fee simple of the lands 
except fi-orn the crown as represented by the Ontario Government. In that 
Province the proprietary interest was lodged fiee from Indian claim by the 
eEect of the surrender and it does not appear to be competent for the 
Dominion to act in the sale and conveyance as ifthe Crown held in behaif of 
Canada 

Although the Dominion, by virtue of the British North America Act, had exclusive 

power to legislate for native people, it did not have proprietary rights in the land once the 

land was surrendered. 

Boyd concluded that the method which should be employed in the sale of Indian 

lands should involve a tripartite agreement between the aboriginal people and the provincial 

and federal governments. This arrangement, he argued, would help ensure that the land 

would be sold to the satisfaction ofthe native people on proper t e m d 8  

Boyd then considerd whether the aboriginal people had any interest in the precious 

metals in the surrendered territory, and concluded that they had no interest in these minerais 

since precious minerals had passed to the Province at Codederation. Ln conclusion, he 

found that the Dominion patent was invalid. 

The case was appealed to the Judicial Cornmittee of the Privy Council. The 

judgment was delivered by Lord Davey on November 12, 1902. 

The JCPC reiterated the principles established in the St. Catherine's Mi lhg  case, 

stating first that the Dominion did not have the right to set aside the reserves without the 

NAC RG13, Vol. 2390. 



consent of Ontario, and M e r  that the Dominion had no propnetary rights in surrendered 

reserve Land. This meant that the Dominion government did not have a right to issue the 

patent to the Ontario Mining Company. 

Just pnor to the Appeal hearing, however, the two lawyers arguing the case, 

Newcombe and Blake, reached a settlement. With respect to aii Indian reserves within 

Ontario, the Province agreed to c o ~ m  the titles made by the Dominion, and agreed that 

once the land was surrendered, the Dominion could sell or lease titles in fee simple. The 

proceeds of the sale of such lands wodd be held in trust subject to "such rights of Ontario 

thereto as may exist by law." Counsel also agreed that the precious metals wodd be 

considered to form part of the reserves set aside under Treaty Three, but that the ownership 

ofprecious met& in other resenies would depend upon the "instruments and circumstances 

and law affectkg each case respectively."89 

Later, Newcombe admitted that he had entered into the agreement because he felt 

that the Dominion wodd have lost the case before the 

This case, Like the others discussed, rested upon the findings of St. Catherine's 

Mïiling, reinforcing the premise that abonginal people had no pnor title to their lands, and 

that only the Crown could dispose of aboriginal lands upon sumender. Starting from this 

prernise, the oniy question to be resolved was which level of the state would then obtain 

access to the valuable riches to be sold to third parties. 

In conclusion, the jurisprudence proceeding the making of Treaty Nine is important 

because it shows how, armed with the racist legal notion that aboriginal peoples were not the 

89 Agreement between E.L. Newcombe, for the Dominion, and Edward Blake, for 
Ontario, 7 Juiy 1902, NAC RG13, Vol. 2390. 

90 Letter fiom Newcombe to Scotf 2 August 1902, NAC RG13, Vol. 2388. 



original owners and occupiers of the land and water, the state and the Court were able to 

jusfi appropriation of aboriginal resources in traditionaf aboriginal tenitory and in 

surrendered reserve lands. By painting aboriginal peoples as inferior beneficiaries of the 

Crown's territoq, the state could proceed with its agenda of ensuring that lands and 

resources were avaiiable for industriai and agricultural use by settlers. As stated in Chapter 

Two, the process of prirnary accumulation entaded the destruction of the collective 

aboriginal identiity, since this coiiectivity, as the original possessors of the land, posed a 

fundamental challenge to the formation of capitaiist property relations. Because traditional 

access to the lands and waters was findamental to this identity, it had to be curtded. 

Primary accumulation, in other words, involved dissolving the communal property relations 

which gave nse to the community itself. A key element of this process was the 

incorporation of the Legd f idon of underlying Crown title to abonguial territories. This 

fiction helped legitimate Crown appropriation of resources by legaliy disrnissing any 

tenitorid claims of abonginai peoples. 

In this chapter we have seen that the federal and provincial govemments fought to 

secure the benefits of land and water once aboriginal title had been removed. Though these 

battles are typicaliy depicted as Constitutional struggles, each govemment had significant 

material considerations at stake. Ln the following chapter, the history of Treaty Nine will be 

exarnined. Here it will be shown that this Treaty can best be seen as a continuation of the 

process of primary accumulation discussed above, though there are important historical 

cîrcumstances that meant that the aboriginal participants would experience marginaiization 

in a unique, specific way. This legal background has also demonstrated that state officiais 

were cognizant of the commercial value of water and iand under water when they drafted 



the terms of Treaty Nrne. The fact that the Treaty is silent about the surrender of water and 

land under water, therefore, codd not have been due to the fact that the state simpIy did not 

th.& ofwater, or land under water, at the tum of the centuy. This legal background also 

exp1ains why the govemment of Ontario became a signatory to Treaty Nine; sornething that 

had not happened prior to this. In the following chapter, it wiii be dernonstrated that 

Ontario's participation significantly shaped the temis of the Treaty as weil as subsequent 

economic development schernes in the area 



Chapter Four 

4. Pn'mmy Accumuudion and the Case of the James Bq Treaty No. 9 

4.1. In fro&ction 

The previous chapter outlined the Iegal background surrounding ownership of 

surrendered Indian lands and pointed to the sigdicance of water and land under water in 

intergovernmental struggles. It was evident that state officials were fiilly cognizant of the 

commercial value of water areas for mining, fishing, and waterpower purposes, and that 

both levels of the state sought to secure contrd of these resources for politicai and 

economic reasons. fn this chapter, the background to Treaty Nine will be discussed, with 

particular attention being paid to fishing and waterpower rïghts. Despite the fact that 

these issues had gained prominence in legal battles between the govemments of Ontario 

and the Dominion, the cirafters of Treaty Nine failed to include water and land under water 

in the surrender provision. Additionally, an important intergovernmental agreement that 

formed part of the Treaty and dedt specifical1y with waterpowers was never discussed 

with the aboriginal participants. It will also be demonstrated that because there were two 

Ievels of goverment involved in the Treaty-making process, aboriginal interests were 

considered tertiary to intergovernment a i  considerations . 

The Mishkeegogarnang First Nation living at Osnaburgh, Ontario, signed Treaty 

with the Crown in 1905. According to the Crown, the aboriginal signatories to the Treaty 

surrendered their title to a tract of land containhg some 90 000 square miles lying north of 

the height of land separating the waters of the rivers flowing into Hudson's Bay fiom 



those flowing into James Bay. The abonginal people would receive an muity of four 

dollars each and were promised verMy that their traditional lifestyle would not be 

jeopardizedg'. The James Bay Treaty doeç not specify that the Crown will gain title to 

the water or land under water within the territory covered, aIthough a clause in the Treaty 

States that no site suitable for the development of a waterpower exceeding 500 

horsepower may be included within a reserve. As stated in Chapter One, aboriginal 

community leaders have asserted that appropriation of water rÏghts has been a key part of 

the economic underdevelopment of the Mishkeegogamang First Nation. The First Nation 

dso asserts that it never surrendered tide to water when it signed Treaty. This chapter 

will examine the Crown appropriation of this resource within the broader context of 

primary accumulation and class formation in twentieth century Ontario. It will be argued 

that the Treaty process is best seen as a legd instrument to transforrn pre-capitalist 

property relations in northern Ontario. 

For the Crown, the Treaty provided the rationalization for the usurpation of 

resources that followed. Aboriginal people would occupy small parcels of land that were 

deemed unsuitable for economic development, and they would be perrnitted to hunt and 

fish off-reserve provided this did not interfere with competing non-abonginal land use. 

Once the land was Ereed of the burden of aboriginal title, the Crown could dlocate the 

natural resources and exact a royalty for their use. 

A different picture was presented to the aboriginal signatories when the 

9 1 This was expressed by Duncan Campbell Scott, Treaty Nine Commissioner, in 
his diary of the Treaty negotiations. NAC RGl O, Vol. 3 03 3, File 23 5,225, pt. 1. 
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Cornmissioners met with them in 1905. Any attempt to assess the balance of class forces 

at the time of the Treaty must take account of the fact that there are very divergent views 

about what was agreed. Aboriginal people were assured that their traditional pursuits of 

hunhg, trapping, and fibing would not be interfered with, No doubt, if this guarantee 

were not given, the Nishnawbe would not have signed the ~ r e a t y . ~ ~  Aboriginal resistance 

to this element of the Treaty, consequently, did not &se until Iater, when there was 

increased cornpetition for fish and fk. In 1 905, consequently, the Commissioners met 

with little resistance because the aboriginal people believed that they would be able to 

continue their traditional economic Mestyle and maintain their traditionai economies. 

Because of the misleading characterization of the Treaty given by the Commissioners, it is 

difficult to ascertain the relative bargaining power of the Nishnawbe. For the state, on the 

other hand, the problem of aboriginal titie was handled with relative ease, having given the 

right assurances to the abonginai people. The veracity of these promises was of less 

concern, since, in the mind of D.C. Scott (the Dominion Commissioner), the aboriginal 

population would eventually become assirniiated. The Treaty would obtain the necessary 

results: the burden of aboriginal title would be removed and the Crown could legally 

aliocate the land. 

Frances Abele and Daiva Stasiulis have commented upon the lack of historical 

information pertaining to aboriginal peoples in Canadian politicai economy 1iteratureag3 

92 This opinion is also expressed by Patrick MackIem in his article "The Impact of 
Treaty 9 on Natural Resource Development in Northern Ontario". 

93 Frances Abele and Daivi Stasiulis, " What about Natives and Immigrants?"eds. 
Wallace Clernent and Gien Williams. The New Canadian Political Economy (Kingston: 
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Nevertheless, this element of Canadian capitalist development is critical to an 

understanding of the contemporary aboriginal situation. By relating the histones ofthe 

appropriation of aboriginal lands we can see that the property relations we are examining 

are historicai and not etemaLg4 

4.2. The Legal Monale for Treuty-Making 

As stated, the Treaty-making process can be viewed as an instrument of prirnary 

accumulation This process, in the Canadian context, required the state to take an active role in 

d e t e r d g  the timing and the content of Treaties with First Nations. The 

Treaty - making process was a complex one since it uivolved striking a bargain and gaining the 

acceptance of the abonginal people. 

The Government of Canada negotiates Treaties with abor igd peoples pursuant to the 

Royal Proclamation of 1763. The Royal Proclarnation was intended to secure allegiance fiom 

aborimn;il peoples ofBritish North Arnerica, as weii as to aiiow for peaceful western 

~ettlernent.~' Abonginal resistance to white sealers had become a serious threat to the British 

by the 1760s. The Crown wished to appease aboriginaI fears that they would lose their land 

and waters to an increasing numbers of se t t ler~.~~ The Royal Proclamation was intended to 

ensure peace by providing organized sedement whiIe also protecting aboriginal hunting and 

McGill Queens University Press, 1 98 9) 245. 
94 Karl Marx, Ca~ital. Vo1.3 75 1-752. 
9s Robert Men,  His Maiesty's Indian Allies: British Indian Policy in the Defence of 

Canada. 1 774- 1 8 1 5 (Toronto and Oxford: Dundum Press, 1 992) 13. 
96 Olive Dickason, Canada's F i  Nations: A History of Founding Peoples Eom 



fishg grounds. 

The Proclamation stipdated that ai l  lands and territories not inclluded withùi the limits 

of the British cobnies, or within the limits granted to the Hudson's Bay Company hown as 

Rupert's Land, were resemed for the use of the native peopies. Moreover, gants or patents to 

Iands occupied by aboriginal peoples could not be made unless the lands were çst ceded or 

purchased by the C r o m  This would, it was thought, prevent the "great fiauds and abuses" 

which had been c o d t t e d  by private persons when purchasing land £iom the native peoples. 

The Crown would operate as an honest broker, mediaring a y  contlicts between settlers and 

abonginal peoples. These 'fiauds and abuses' were deemed to be prejudicial to the interests of 

the Crown, and the cause of dissatisfàction among the aboriginal people. Essentially, the 

Proclamation estabfished an area of protected hunting grounds for the aboriginal peoples, as 

well as areas for settlement. 

The Proclamation had another important consequence: because only the Crown could 

take a formai surrender of Indian titie, through purchase, the Crown codd determine when an 

area of land could be opened for settlement. The Crown ako assumed the power to control 

the disposal of Indian lands upon surrender. It thereby appropriated for Îtseifthe abiliq to 

ailocate lands once the aboriginal burden was removed, 

By pIacing itselfas an intennediary between the non-aboriginal settlers and the natives, 

the Imperial govermnent denied aboriginal peoples the right to seli thek land privately, 

something that would Iater corne to be interpreted as evidence that the Crown had a i l  dong 

held title to the Land occupied by aboriginal peoples. Zn this way, the state inserted itselfas 

Earliest Times (Toronto: McLeiland and Stewart 95, 1992) 179- 194. 



both the proprietor and protector of Indian lands. 

Not ody did primitive accumulation allow for co~~ l~ l l dy -he ld  land to be trans£omied 

into private propem, the state played an active role in the whole process, and ensured its own 

place in fùture economic growth by retaining large tracts of land as Crown land and by 

exacting royalties on naturd resources fieed up by the Treaties. 

The process of primitive accumulation is usuaUy not a peaceflll one. In the Canadian 

context, the threat of vioIence was an underlying motive for government officials to make 

Treaties with aboriginal peoples. Thus, Treaties were intended not ody to convey title to land 

and water, they were meant to ensure &O that settlement would take place peaceWy. The 

two principal objectives of the Royal Proclamation - to obtaul title to the land and to ailow for 

peacefiil settlement through Treaty - remained the underlying objectives when taking Treaty 

Nine more than one century later. 

Moreover, this process of primitive accumulation was ongoing. Both before and after 

Treaties were signed, the Crown was compelled to pass successive legislation that enableci non- 

natives to encroach upon reserve lands and to restrict aborigmi use of their traditionai 

territories. Treaties were but one part in a string of successive state actions meant to 

dispossess ab original people of land and resources. 

Of course, development would have occurred with or without Treaties. What the 

Treaty process ensured was the relatively peaceful transfer of temtory f?om one group to 

another. John Taylor aptly describes the relatioaship between Treaties and capitalist 

development as foiiows: 



Development always took precedence. Indians were never aliowed to 
stand in the way. During the nineteenth-century treaty making penod and at 
the Treaty Eleven t&, Indians were told that they could sign the treaty ifthey 
wished. Ifthey refûsed to do so, they would lose their land anyway- The 
treaty would give them benefits but the issue of control over the land was not 
negotiable? 

By the 1 goOs, despite the stated intentions of the Royal Prochmîtion, it was 

the established policy of the Department of Indian AfYairs to delay the Treaty-making process 

untii competing demands for resources pressured abonginai peoples to take Treaty. J. D. 

McLean, Secretary of the Department of Indian AfEkirs, for example, stated in 1902: 

It never bas been any part of the Department's policy to take Indians fTom 
mceded temtory and bring them into premature contact with civilizattion, but 
rather to follow the natural order of events and wait un13 advancing civilization 
has so interfered with their natural resources as to convince them of the 
absolute necessity of tuming their maintenance to industrial pursuits, of which 
they have in the meanthne become more or Iess familmg* 

This policy meant that a certain degree of encroachment of aboriginal lands would be 

perritted by the state, despite the poiicy of the Royal Proclamation to prohibit 

non-aboriginal settlement on unceded ground. Strictly speaking, as long as the Crown did not 

patent or seIl the land, the legal requirements of the Proclamation wouid be met, though the 

Crown took liberties with the spirit of the law by permitting encroachment of native lands. 

It will be demonstrated that in the case of Treaty Nine, the federal govemment 

followed this poky, ailowing aboriginai land and resources to be utilized in the unceded 

97 John Taylor, Canadian lndian Policy Durine the Inter-War Years: 19 1 8- 1 939 
(Ottawa: Department of Indian AEairs, 1984) 202. 

98 Letter f?om J.D. McLean to David Laird, 9 January 1902, NAC RGIO, Vol. 3722, 
File 24,I6 1. 
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tenitory prior to the making of the Treaty, thereby pressuring the Niihnawbe and Cree to 

petition for protection 

While most discussions of the Treaty process focus upon the Crown acquisition of 

land, it is argued that water and land under water were &O of concem to Crown officiais. 

Treaties Tbree and Five, for example, both covering lands adjacent to Treaty Nine, were taken 

in part to ensure the f?ee use and passage of the water routes running through that territory 

because of spedïc rnilitary concerns at the tirne. 

In the case of Treaty Three, the federal govemment sought to obtain access to the 

Iands and waters forming the Dawson Route, which led fiom Fort Waam in the East to Red 

River in the West. m e  portion of this route leading fiom Lake Shebandowan to Rat Portage 

in the Lake of the Woods area was a watercourse Nnning through aboriginal tenitory. This 

route had been taken by the Wolsley expedition wkch had been dispatched in 1870 to capture 

Riel at Fort Gany and was seen as an important trade route linking Ontario to western 

settlements." Prime Minister McKenzie intended to link this watenvay by rail to Port Arthur 

on the East and the Red River on the ~ e s t . ' O O  

S.J. Dawson, who fïrst surveyed the route, recornmended that a Treaty be made with 

the Ojibway in 1868. He felt a Treaty shouid b e  made in order to secure a right-of-way, but 

that the govemment should not attempt to ask the aboriginal inhabitants to relinquish titie to 

the lands in question, noting that the people feared that settlers would interfere with the 

99 D.N. Sprague, Canada and Metis. 1869-1 885 (Waterloo: Wmd Laurier University 
Press, 1988) 68. 

100 P.B. Waite, Arduous Destinv (Toronto: McCielland and Stewart, 1986) 58-59. 
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fishenes which were their chief means of subsistence. 10 L 

In 1873, the year that the Treaty was to be negotiated, the route was already under 

construction. S.G. Dawson, one of the Treaty Commissioners, noted that steamers were being 

built at Fort Frances where the T.reaty Three Cornmissioners were to meet with the aboriginal 

people. Dawson observed that these aboriginal people were armed and numerous, and he 

requested that additionai provisions be supplied to these people in order that the negotiations 

might be camïed out s ~ c c e s s f Ù l l ~ . ' ~ ~  

D u ~ g  the Treaty Three negotiations, the aboriginal people clairned ownership of the 

waters ninning through theiir territory and demanded that they shodd be paid a roy* for the 

use of these waters. Alexander Morris reported: 

?ne spokesman informed me they wouid not treat as to the land until we 
settled with them as to the Dawson Route, with regard to which they deged 
Mi. Dawson had made promises which had not been kept, and that they had 
not been paid for the wood used in building the steamers, nor for the use of the 
route itself. Mr. Dawson explained that he had paid them for cutting wood, 
but had always asserted a comrnon right to the use of wood and the water 

103 way. 

The request for royalties was denied by Govemor Moms. Once the Treaty had been 

successfùiiy concluded, Morris noted that the signing of the Treaty was fortunate, given the 

discontent felt by the native people concerning the use of their waters. He feared that had the 

10 1  E.B Borron, "CIaims Arising out of the North West Angle Treaty Three," PAO 
RG4-32, File 1900, No. 466. 

102 Letter f?om S.G. Dawson to Langevin, Minister of Public Works, NAC RG10, Vol. 
3 576, File 3 66- 

103 Alexander Moms, The Treaties of Canada with the Indians of Manitoba and the 
North West Temtories inclludine the Ne~otiations (Saskatoon: Reprint, FiRh House Publishers, 
1992) 48. 
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Treaty not been made, "the govenunent would have been compelled to place a force on the h e  

During the following year, while negotiating Treaty Four, Morris pointed out that the 

provisions of Treaty Three were more generous than those of Treaty Four, because, <'the 

steamboats had been nuining through their waters, and our soldiers had been marching through 

Two years after the North West Angle Treaty (T.reaty Three) was taken, the Crown 

negotiated Treaty Fie  with the Chippewa (Ojibway) and Swampy Crees living around Lake 

Winnipeg. Governor Morris emphasized the importance of the waters in the temtoxy 

encompassed by this treaty stating: 

This Treaty wvers an area of approximately about 100,000 square miles. The 
region is inhabiteci by Chippewas and Swampy Crees. The necessity for it had 
become urgent. The lake is a large and valuable sheet of water being some 
three hundred miles long. The Red River flows hto it and the Nelson River 
flows from it into Hudson's Bay. Steam Navigation had been successfiilly 
established by the Hudson's Bay Company on Lake WlIlDipeg. A tramway of 
h e  miles in fength was being built by them to avoid the Grand Rapids and 
connect that navigation to steamers on the river Saskatchewan..Moreover untii 
the construction of the PacEc Railway West of the city of Winnipeg, the lake 
and Saskatchewan river are destinecl to become the principal thoroughfke of 
communication between Manitoba and the f d e  prairies in the west. ' O 6  

Treaty Five also contained a provision meant to ensure the fiee use and passage of 

steam ships on the waters in the tenitory. The description of the tract to be surrenderd 

inchdes all islands on d lakes, and where lakes form the Treaty Iimits, the surrender is to 

104 Morris 5 1. 
105 James Waldram, As Long as the Rivers Run: Hvdro-Elecfxïc Development and 

Native Cornrnunities in Western Canada (Manitoba: University of Manitoba Press, 1 98 8) 3 3. 



extend beyond the shoreline for ten miles, 

There is also evidence of a developing commercial fishev on Lake Winnipeg at this 

the .  Although this industry did not flourish until the 188Os, the Dominion govemment was 

aware of its potential.107 

When the govemment of Canada negotiated Treaties Three and Five, it sought to 

obtain access to waterways and land for transportation and settiement purposes By the tirne 

Treaty N i e  was signed in Ontario, water held a new significance. One of the key factors 

which motivated Ontario and the federal govemment to take Treaty Nme with the Nihnawbe 

and Cree was the desire to obtain titie to the valuable waters availab1e north of the height of 

land. 

4.3. C r m  Motivutioionc The James Bay Treaty No. 9 

Whereas Treaties Three and Five were negotiated in part ta obtaîn access to 

waterways within aboriginal lands necessary for navigation and shipping, Treaty Nme was 

negotiated in large part to obtain titie to the vast water powers available north of the height of 

land. 

The Albany River provided an important trade route for aboriginal peoples as weil the 

Hudson's Bay Company, yet it was not considered practicai for the transportation of settlers. 

As weil, the rivers within the Nishnawbe and Cree territory were said to be teaming 

106 Monis 143. 
107 Tough, Fra& "The Establishment of a Commercial Fishing Industry and the 

Demise of Native Fisheries in Northern Manitoba," Canadian Journal of Native S tudies N, 2 
(1984): 303-3 19. 
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with fish and that it contained numerous water powers - a commodity of growing sigdcance 

to the Province of Ontario. 

By 1902, when the terms of the Treaty were under negotiation with the Dominion 

govemment, the Ontario govemrnent had received several reports about the area of Northem 

Ontario to be covered by Treaty Nine. Most of these reports were submitted by E.B. Borron, 

a Stipendiary Magistrate for the Algoma District. Borron was particularly interested in the vast 

potential of waterpower available in the region, although he also discussed the aboriginal 

peoples of the a r a  

In 189 1, Borron stresseci the need to make a Treaty with the native peoples living north 

of the height of the land, largely because of the fact that a portion of the Canadian Pacific 

Railway had already encroached upon the lands of the people living near the southem border of 

the Nishnawbe and Cree territory Not ody had the railroad passed through uncedeci land but 

by promoting increased settlement, it would eventuaiiy lead to the depletion of fkh and game 

upon which the aboriginal people were dependent. 

Borron specufated that if such a Treaw were not taken, the aboriginal people mi& 

resort to violence and "deal very summarily and severely with trespassers on thek hunting 

grounds." He States: 

It is hardly to be expected that Indians (however peaceable and weli disposed) 
wiU tamely and without protest allow strangers to shoot and trap on hunting 
grounds, which have been theirs and their forefathers f?om time irnrnemorial; 
taking as it were the very bread out of the mouths of their chiidren 

This mncem that violence might ensue if a Treaty with the aborïginai peoples living 

north of the height of land was not concluded was once again emphasized in another report 



made by Bonron to the Commissioner of Crown Lands nine years later. Borron States: 

They must also be p e r f d y  aware that not only in the case of these tribes but 
of others, little or no attention was paid to their claims, until they resorted or 
threatened to resort to vioIence. 

There is some ground therefore for the apprehension that, unless they receive 
saMactory and expiicit assurance in reference to a Treaty or Treaties, the 
lndians claiming an interest in the tenitory referred to, may resort (as a iast 
resource) to force and turn back or ïli-treat some of the surveying parties it is 
proposeci to send out this ~ummer . '~~  

Bonon was referring to the many surveyors instructed to travel throughout 

Northem Ontario in order to report to the Legislative Assembly upon the value of the 

natural resources of the region He was also concemed that the longer the govemment 

delayed in taking Treaty the more exorbitant the aboriginal demands would be if they were 

to become aware of the necessity on the part of the govemment for e b a t i n g  aboriginal 

hdeed, in some areas, the Nishnawbe and Cree living north of the height of land were 

beginniag to feel the pressure of non-abonginal encroachment on their lands. Not only had the 

Canadian Pacific Railway aiready crossed over Chapteau and Biscotaskg, but also prospectors 

were making their way into northem Ontario in larger numbers. The Inspecter of Indian 

Agencies, J. Macrae, noted in 1899 that rnany lndians living north of the Robinson Treaty areas 

had traveiled great distances in order to petition the government to admit them to Treaty 

because the game in the area had been disturbed by the ingress of prospectors, miners, and 

108 Letter fiom E.B. Borron to Gibson, 9 April1900, PA0 RG4-32, 1900, No. 466. 
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In 1902, the Nishnawbe living near Abitibi Post on Lake Abitibi requested that the 

Department of Indian AfEkirs recognize their chief and provide a reserve, as it was becoming 

apparent that they could no longer live off the cha~e."~ During the construction of the 

Transcontinental and Northem Ontario Railroad, vast discoveries of silver were made at Cobalt 

bringing a rush of prospectors in 1904. '" Prospectors were in the a r a  in 1905 and 1906, and 

had staked claims on u~lsuzveyed reserve iand.LL2 

- Similady, aboriginal people IhQ at Chapleau requested that reserve land be set aside 

for them at that 10cation~'~ Puip limits had been granted to J.R Booth at Matachewan, and 

timber had been sold at Flying Post and Biscostaskg in 1896.114 

In 190 1, Jabez Williams, Manager of Hudson's Bay Company at Osnaburgh, wrote a 

petition on behaifofthe Osnaburgh First Nation to the Superintendent General of Indian 

Mairs. The Osnaburgh Band requested that they be admitteci to Treaty since white men had 

begun to build on the area they wished to have reserved for them and prospectors had 

penetrated the Albany River and Lake St. ~ o s e ~ h ~ ' ~  The author of this petition had himseff 

109 Letter h m  Macrae to C. Sifton, 3 June 190 1, NAC, RG10, Vol. 3033, Fie 
23 5,225- 1. 

110 NAC RGIO, VOL 2787, File 156,468-35. 
1 1  1 HV. Nelies, The Politics of Development: Forests. Mines & Hydro-Electric Power 

in Ontario. 1849-1 94 1 (Toronto: M a d a n  of Canada, 1974) 120. 
l l2 NAC RGl O, Vol. 7764, Fie 27074-1 3. 
113 The petition sent to the govemrnent was made on behalfof the aboriginal people for 

the Robinson Treaty area, however, many people who were later hcluded in the James Bay 
Treaty also lived in the vicinity. See petition dated 12 December 1901, NAC RGlO, Vol. 7763, 
Fie 27065, pt. 1. 
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staked claims on an island in Lake S t  Joseph and diamond drilling had been perf~nned.'L6 

WiIliams had brought the issue of minerai ownership in the District of Keewatin to the federal 

govemment's attention in 1897, noting that Indian tide to this land had not been extinguished. 

He pointed out that a settlement of the Indian titie prior to the advance of "civilization" would 

make things less complicated. Of course, Williams had an interest in having this matter of titie 

settled, as he was actively engaged in prospecting in the area. One wonders ifthe petition 

written by him adequately reflected the views of the Nrshnawbe living at Osnaburgh. 

The extent to which the pressure of non-aboriginai encroachment was felt throughout 

the area covered by the Treaty is uncertain. There is littie evidence that the same degree of 

pressure was felt by the Nshnawbe Living fùrther to the Northwest. Although there were 

prospectors and sunreyors roôming the entire Treaty Nie area, Osnaburgh, for example, was 

descnbed as being very remote and secluded as late as the 1920s. 

By 1903, the need to take Treaty with the Nishnawbe and Cree in northern Ontario 

was becoming imperative for the Dominion govermnent. When Sir W ~ d  Laurier became 

Prime Minister in 1896 he developed bis own national poficy. Like Macdonald, Laurier 

focussed upon the settlement of the West and the construction of a transcontinentd raiiroad, 

linking eastem manufacturers to western markets.' l7 Railroad construction wouid have the 

added benefit of making avdable the large mineral potentiai in northem Ontario and wodd 

December 190 1, NAC RG10, Vol. 3033, File 23 5,225, pt. 1. 
Il6 E.L. Bruce, "Iron Formations in Lake St. Joseph," Thkty-irst Annual Report, Vol. 
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encourage settlernent of the northem and western portions of the countrytryLL8 

By 1903, Laurier had begun to negotiate with the Grand Tnink Railway to construct a 

second transcontinental railway fiom Winnipeg to the Pacifie Coast. The federd govemment 

would construct the eastern line fi-om Moncton to Winnipeg, which wouid then be leased to 

the Grand Tnink ~acific."~ The proposed route of the new railway ran directly through the 

unceded temitory of the Nishnawbe. CIeady the aboriginai title wodd have to be ehguished 

ifhostilities and possible legd wrangies were to be avoided. 

Ontario, on the other hand, treated the matter with less urgency. W e  it would 

obviousIy benefit fiom the openhg up of the region, it was uawilling to enter into a Treaty 

unless it agreed to the terms, secured juisdiction over water-powers, and could Iimit its fiscai 

liability. The provincial govemment could afEord to wait for the te- it found most 

favourable. 

4.4. Wder Pmms North of the Albany RNer 

As previously mentioned in reports to the Ontario govemment., Borron was particularly 

interested in the area north of the height of land because ofthe vaiuable water - powers which 

were Iocated in the regioa He first drew attention to the significance of the waterpower within 

the province of Ontario in 1883. After discussing the need for a cheap supply of fuel, Borron 

indicated that experiments were being made in Europe and America whereby ordinary 

locomotives wodd be replaced by electric engines, powered by s t e m  or water. Given these 

118 Lapierre 25 1. 
L 19 Lapierre 290. See also Brown and Cook 152. 
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inventions, the lakes and rivers of Ontario wodd prove to be of enonnous value because of the 

waterpower they Borded and the vast reservoirs b t  would provide a constant stream of 

120 power, 

In 1896, Bomon prepared a report on the waters and water powers of Ontario at the 

request of the provincial Attorney Generd. The purpose of the report was to "show the great 

importance and vaiue of the lakes, rivers and streams with which Ontario (more especially the 

northerly and westerly parts thereoo abounds." He also made several recommendations which 

were intended to impress upon the govemment the "necessity which e h s  for the largest 

possible provincial control ifthe people of the province are to derive the iargest possible 

benefit" fiom the water resources of the province. 

Bomon also drew attention to the value of the land under the water for agricultural 

purposes. He States: 

It may be trdy said of some lakes that the water is worth more to the Province 
than the land which it covers. And of other 1akes it may be said with Y? tmth that the submergeci land or "bed" is more valuable than the water. 

He noted the shaiiowness of the Abitibi and NightHawk Lakes and the ease with which 

these lakes could be drained for agricultural purposes. Both lakes are located within the 

N~shnawbe and Cree territory 

Drawing upon his personal experïences in the mining industry in Scotland, Bonon 

stressed the importance of waterpower in economic minhg operations. During his travels 

120 E.B. Borron, "Report on the Basin of Moose River and Adjacent Country belonging 
to the Province of Ontario," National Libraq of Canada, AC 90 1 P3, No. 2025. 
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throughout Ontario he directed his attention to the importance of water and waterpower. He 

So vitdy important, ifnot absolutely indispensable was this water power to the 
successfid working of the mines at Leadhills that, several years before 1 went 
there as assistant manager, disputes had arisen between the lessees of the 
cMEerent mines in regard to their perspective rights to the water of a smaii 
stream called the "Shortchxegh-Water", and to the watercourses co~ec ted  
therewit h... The bitter stnrggle, for the right to possess and use a stream of 
water e h  any active boy couid easiiy jump over, lasted twenty fke 
years.. . 

Borron described the potentid power available fiom the height of land Plateau 

stretching fiom Lake Temiscamingue northwesterly to Lake St. Joseph He concluded that the 

working power of this plateau would be great. He ako described a second pIateau between 

Lake Supenor and Lake Nipigon on the east, Lake Winnipeg on the west, and bounded on the 

north by Lake St. Joseph He estimateci that this second plateau wouid k e y  have the same 

potential energy as the height of land plateau, but concluded that because most of the water 

flowed westward into Lake Winnipeg, Manitoba wodd receive the greatest benefit. This 

available power was in fact devdoped in 1957 through the construction of the Root River 

diversion and will be  discussed in Chapter Six. 

Borron also s p d a t e d  upon the available waterpower north of the height of land 

plateau and concluded that the rivers flowing into James Bay could afEord immense power, 

however, due to their graduai descent, much of this power could not be recovered. 

NevertheIess, he concluded more generally that the waterpower in Ontario was unlimiteci and 

Province of Ontario (Toronto: Warwick and Sons, 2 89 1) 9. 
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would greatiy exceed ail possible requirements. M e r  outlining the SgniSçance of water and 

water powers to the Province, he strongly advocated public ownership of this resource, noting 

that in aU fbture land sales the water should be reserved to the Crown and that water powers 

should be leased rather than s01d.'~ 

In 1898, the Province acted upon this advice and enacted legislation to lease water 

powers, rather than aiienating them absolutely. 

By 1902, a "public power" movement Jmd emerged in Ontario. This movement was 

led by a group of manufacturers and leaders of municipalities in south-western Ontario who 

feared that Arnerican interests would hold a power monopoly at Niagara Falk if the provincial 

government did not intemene. The Premier of Ontario, H. Ross, however, was not inclineci to 

support the idea of expending large amounts of public money in order to supply hydro-power 

to the 111i1liufacturers.'~~ Ross did not object to a co-operative effort of the municipalities to 

obtain a power site and form a company themselves, but he was mwilling to i n w  a large debt 

in the interests of southern Ontario done. Eventually, however, Ross was forced to lend 

partid support to the public power movement, and in 1903 he introduced legidation that 

created the Ontario Power Commission. The Commission included engineers and businessmen 

directed to study the feasibility of erecthg a power work at Niagara as well as erecting 

transmission lines to the various municipalities. The movement was eventually spearheaded by 

Adam Beck, a manufacturer and Conservative member of the LegisIature. For the 

Province of Ontario 15. 
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manufacturers, the deveiopment of publicly owned hydro-power meant the availability of cheap 

power, desperateiy needed to fiel inchistria1 growth. By 1904, when both the feded and 

provinciai governments were considering the temis of Treaty Nine, the ownership of hydro- 

power had bewme the foremost issue on the politicai agenda 

On July 5, 1905, two days after Treaty Nme was ratifieci by Order-in-Councii, the 

provinciai goveniment, led by Premier James Whitney, created the Hydro-Electric Power 

~ommission The Commission immediately set out to s w e y  the developed and 

undeveloped water resources within the province. Thus throughout the penod when the 

proposed Treaty was behg discussed by the federal and provincial governments, ownership of 

hydro power was the most pressing issue for politicians and business interests in Ontario. 

45. ne Trem fiocew 1901-1905 

4.5.1: me Crown 's Agenda 

Thus far we have seen that the process of primary accumulation in Ontario 

entaileci the negotiation of land cession treaties with the aboriginal peoples, and subsequent 

batties between both levels of govemment for control and ownership of the temtory. 

Moreover, we have seen that by the early 1900s, the Province had become a signdicant actor in 

this process, thereby shifting the focus ofthe federal govemment away h m  aboriginal interests 

to intergovemmentai considerations The foiiowing discussion of the negotiation process 

between the two levels of governrnent when drafting the terms of Treaty Nine reveals the 

125 Merrill Dennison The People's Power (Toronto: McCleliand and Stewart Ltd., 
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extent to which the aboriginal peopIes were iargely forgotten in tbis procedure. 

Shortly after the decision was handed d o m  in the Ontario Mining v. Seybold case, R 

Rimmer, the law clerk of the Department of uidian Affairs, prepared an opinion on the 

proposed terms of Treaty Nie, focussing upon the role that the Province of Ontario should 

play in the making of the Treaty. After reviewing the three legal decisions mentioned 

previously, Rimmer concluded that Ontario would not adhere to the conditions of a new Treaty 

ifthey were not a party to it. He states: 

The Judgements of Rose J. in Caldwell v. Fraser and Boyd C. in the Ontario 
Mining Company's case show the tendency of the Ontario Courts to adopt as 
fr as possible the argument of Sir Oliver Mowat in the St. Cathe~e 's  Milluig 
Company case, and 1 think there is little doubt that the Courts of the Province 
wodd adopt the view b a t  she was not bound by the Conditions of such a 
~reaty. 

Rimmer concluded that the Department of Indian Mairs should await the resolution of 

the disputes s u  pending in the courts prior to the making of Treaty Nine. 

Whiie Rimmer's primary concem appeared to be whether Ontario should be a party to 

the Treaty, his opinion ais0 signifies that he was M y  aware of disputes which may arise 

involving ownership of land under water in and adjacent to Indian reserves. 

Despite recomendations that the Department of Indian AiTiairs take Treaty with the 

aboriginal peoples living north of the Robinson Treaty areas, the Minister of Indian Mkks felt 

that until the provinces agreed to bear the costs of making the Treaty, nothing M e r  should be 

126 Letter from RMmer to McLean, 24 June 190 1, NAC RGI O, Vol. 3 033, File 
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done.ln Nevertheles, the following year, the Superintendent General of Indian AtEiirs asked 

the Assistant Indian Commissioner, J. McKenna, to examine the matter. McKenna made 

several recommendations regardhg the proposed new Treay. Among these, he suggested that 

Ontario's liability for bearhg the costs of the Treay shouid be the same as that determineci by 

the Robinson annuities case, which had yet to be decided by the Exchequer ~ o ~ r t . ' ~ ~  

Throughout that year, the Department began to ascertain the number of native people 

living in the area north of the Robinson Superior Treaty. It was estimated that there were some 

tEiree thousand individuais in the entire area, and one hundred people at Osnaburgh. 

In 1903, Rimmer briefed the Superintendent General of Indian Mairs on several 

matters in dispute between the Department of Indian Mairs and the Ontario government, 

including the proposed tenns for Treaty Nine. Rimmer advised that the new Treaty be 

confined solely to the province of Ontario and not extend into Keewatin He ais0 reiterated bis 

suggestion that a definite understanding shouid be reached with Ontario as to the terms wbich 

Ontario would agree to and for what it would be liable.129 

Frank Pedley, the Deputy Superintendent General of Indian Mairs, concludeci that the 

reserves be obtained %ee f?om all Provincial interests" so that there would be no dispute over 

timber and minerais. ''O In the spring of 1 904, Pedley outlined the proposed ternis of the Treaty 

127 Letter fiom R Rimmer to ID .  Mclean, 24 June 1901, NAC RG10, Vol. 3033, Fie 
235,225 t. 1. 
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to Aubrey White, the Assistant Comrnissioaer of Crown Lands in Ontario. He urged White to 

consider the matter and noted that the Treaty wodd benefit Ontario given the reçent minerai 

discoveries in the region. Pedley was referrkg, no doubt, to the mineral discoveries that had 

been made at ~obalt . '~ '  

It was clear that once Treaties were signed with First Nations, the reserves to be set 

aside for them should in no way interfere with economk development. In 1904, for example, 

the Assistant Commissioner of Crown Lands recommended to his minister that 'No reserves 

should be laid out where there are likeIy to be Town sites, and the water powers ifthere are 

any, should be reserved to the Province." Sirnilarly, Aemilius Zrving, counsel for Ontario, 

recommended that F i  Nations containhg many people receive several s n d l  reserves rather 

than one large one, Lnce "the setting apart of a large block of land as an Indian reserve is found 

to be very prejudicial to the settlement and advancernent of the country - smaller blocks render 

the presence of Indian Reserves more tolerable. Y, 132 

In May 1904, Irving drafted a response to the tenns outhed by the federal 

government. Irving argued that the Government of Ontario wodd not be willing to accept a 

Treaty in which it bore the h c i d  responsibihty, as well as the provision of reserves, without 

its concurrence. Ontario remained reluctant to enter into a Treaty while the obligations of the 

Province towards native people remained unsettled. In May 1904, based on Irving's advice, 

Aubrey White informed Pedley that a Treaty could not be concluded until the decision of the 

Exchequer Court had been handed down in the Treaty Three Annuitis Case, outlining the 

13 1 Letter fT,, F. Pedley to 23 Jime 1904, NAC RG10, Vol. 3 033, File 
235,225, pt. 1. 



nghts and liabilities of the two govemments. 

That summeer, Irving advised the Minister of Crown Lands that in h i .  opinion, the 

proposed terms of the Treaty were unsatisfiactory to Ontario, particularly &ce many of the 

issues were in litigation at the time. Irving then outhed terms he felt Ontario must insist upon 

One of these was that the seIecti011 of the reserves, whiie "desiring to comply with Indian 

sentiment" would have to meet with the i h i  approval of the Province. 

Irvulg ais0 argued that the Province should not acquiesce to the Merd  proposal that 

precious and base metals form part of the reserves. He noted that with the exception of the 

reserves in Treaty Three, no other Treaties dowed the aboriginai peopIe to retain the precious 

metals on reserve lands. 13' 

Irving drew s p d c  attention to the importance of waterpowers in the Treaty N i e  

A fùrther consideration attendant upon the reserves should bel that no water 
power shodd pass under the terms of the treaty, except such as Ontario in the 
hereafter rnight deem proper to gant. 

The development of electrical power in the utilizattion of water priviieges is 
probably a matter so important that the govemment would not be satided to 
pass a general gant in the absence of specific information. But in order to be 
perfedy fair to the Indians, that where the water power was excepted, as also 
the necessary h d  adjacent thereto to develop the same, provision should be 
made for giving some *alent in grantkg a like number of acres in some 
other locaiïty, on the locations being dependent upon Ontario approval, such 
difficulty would probably be foreseen and rerno~ed. '~~ 

132 Memorandum fiom Irving to White, July 1% 1904 PA0 RG4-32, 1904, No. 680. 
133 Letter fkom h g  to Wbite, July lgh, 1904 PAO, Irving Letterbooks, 1904, 273- 
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Aubrey White, the Assistant Commissioner ofCrown Lands, met with Irving to discuss 

the Treaty. White a g r d  with Irving's re~ommendations."~ 

Mea~lwhile, despite the retuctance of Ontario to approve of the federal goveniment's 

plans to take Treaty, the Ontario govemment went ahead and appointed Daniel George 

MacMartin as an Ontario Treaty Commissioner to Treaty Nine in ~ u l ~ . ' ~ ~  It is not clear how it 

was decided that Ontario appoint one of the Commissioners. It is probable, however, that 

Irving made this suggestion in order to ensure that Ontario's interests would be protected when 

reserve sites were selected. By having a representative of Ontario present at the negotiations 

of the Treaty, m a q  of the problems which had arisen with the reserve sefection in the Trem 

Three case could be avoided. Put sirnply, an Ontario Cownissioner would ensue that reserves 

would not be located on valuable lands. 

By February 1905, the provincial govemment stdi had not responded to the Dominion 

proposal. Frank Pedley, the Deputy Superintendent General of Indian Mairs, wrote the 

Assistant Commissioner of Crown Lands urging hirn to take action in the matter. Meanwhiie, 

Duncan C. Scott, the Depufy Superintendent General of the Department of Indian Mairs, 

mggesteci that if Ontario was not willing to set out the conditions which it would agree to, they 

rnight agree to have the Dominion take Treaty based upon the maximum tems set out by the 

Dominion in 2904, un13 the disputes were senled in court. 

In other words, the federal govenunent was w i h g  not only to await the determination 

135 Letter fiom White to E,J. Davis, 18 July 1904, PA0 RG4-32 File 1904, No. 680. 
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of which govemment wouid be liable for a~uities, but wodd &O hold in abeyance the 

selection of reserve h d s  until afkr the Treaty had been negotiated- Any locations chosen by 

the Nshnawbe or Cree at the time of Treaty, therefore, wodd be subject to change. Ckarly, 

the aboriginal voice in this matter was considemci much less important than satis-g the 

demands of Ontario. 

Scott's suggested compromise indicated the extent to which the federai govemment 

was under pressure to extinguish title to aboriginal lands. The scheme also reveals the primacy 

the federai govemment placed on negotiating tems with the Province rather than the First 

Nations with whom they were to meet. 

The federal govemment intended to begin the negotiations with the abonginal people in 

the summer of 1905, yet they did not have the concurrence of Ontario. Meanwhile, an 

election had been caiied in Ontario in January 1905, and in Mar& the Conservative 

governent under Premier Whitney took office. This signalled an era of increased tension 

between both goveniments over development policy. In March, White briefed the new 

Commissioner of Crown Lands, J.J. Foy, of the Dominion's proposais. 13' Foy arranged to 

meet with Pedley, Irving, and White Iater that month. Nothing was agreed to however, and at 

the end of April, Pedley urged W i d  Laurier, then the Acting Superintendent General of 

Indian Mairs, to negotiate the Treaty based upon the maximum te- agreed to earlier. 13* 

NAC RG10, Vol. 3 O3 3, File 23 5,225, pt. 1. 
137 Memorandum 6om White to Foy, 2 March 1905, MNR land file 186620. Foy 
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In May, Pedley again sought to obtain the necessary concurrence of Ontario through 

the passing of a joint Order-in-Council. He proposed that an annuity of four dollars be paid to 

each person and that the reserves be chosen by the F i t  Nations. Pedley urged the Province 

settie the matter quickiy, stating ' W e  are convinced of the wisdom of concluding the treaty 

before the Indians corne into close contact with white people, as they are apt to be easiiy 

innuenced to make extravagant de~nands."~~~ Pedley no doubt was appealing to the provincial 

goverment's desire to limit the cost of the Treaty by remincihg the Province of the supposeci 

"extmvagant demands" that had been made by the Nishnawbe of Treaty Three once they had 

become aware of the federai govemment's urgent need to take Treaty for Railway purposes. 

The fhai arrangements had been made with the Hudson's Bay Company to transport the 

Commissioners to the various posts that summer. Although the Department of Indian M a i s  

intended upon treating hrst with those First Nations living in the immediate vicinity of the 

Grand T d  Paciiïc, they had been forced to alter these arrangements due to Ontario's refiisal 

to agree to the terms of the Treaty in the summer of 1904. IfOntario had concurred, the 

Commissioners wodd have had time to visit the more southem posts in the month of August. 

Instead, they were to visit the more remote posts fit, beginning with Osnaburgh, so that they 

would have ample thne to visit each post once navigation was opened. Merwards, in 

September, they would m a t  with the people at the more southern posts. 140 

At the instant when the federal govemment demanded an immediate response, 

139 Letter f?om Pedley to Foy, 8 May 1905, NAC RG10, Vol. 3033, File 235,225, 
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however, there were key changes in the Whitney cabinet. Whitney had intended to appoint 

Foy as  Attorney General once he found a suitable person fiom Northem Ontario to assume the 

role as Commissioner of Crown Lands. By the end of May, Frank Cochrane, a Sudbury 

businessman, assumeci the position of Commissioner of Crown Lands and Foy became the 

Attorney General. During this interval, Foy had referred the matter of Treaty Nine to the 

Provincial Treasurer, AJ. ~atheson- '~ '  

Ontario responded on June 1, 1905. The Province altered the Domhion dr& 

significantly, insisting that the reserves be selected by the Commissioners, not the First Nations. 

Pedley acceded to this demand, notirtg that the First Nations would still have a voice, but that 

th& wishes would be "harrnonized" with those of the Ontmio ~ommissioner.~" In reality, this 

meant that many First Nations would not receive the land they requested. 

An Order-in-Council contahitg these conditions was passed by the federal govemment 

on June 9, and on June 16 the proposed Treaty was sent to the Ontario C o d t t e e  in Council. 

One week later Matheson informeci Pedley that the Ontario C o w l  urged that rather than 

passing a joint Order-in-Council, an agreement be entered into which wouid clearly define the 

provincial Liabilities involved with respect to the Treaty. Matheson enclosed a draft agreement, 

which Pedley quickly sent to the Department of Justice for approval.'43 The Agreement 

provided that Ontario wouid commit to paying the annuities as weii as to the setting aside of 

reserves, but would not incur any additional expense. This draft aiso contained the clause 

14 1 Charles Humphries, The Lie and Times of Sir James P. Whitnev (Toronto: 
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respecting water powers fmt advanced by IMng in 1904. 

Injust three days the Department of Justice advised Pedley that the temis were 

acceptable. l" There appears to have been no discussion by either the Department of Indian 

Mairs or the Department of Justice about the waterpower provision contained in the 

agreement. The Department of Indian M%rs made no attempt to protect the aboriginal 

interest in this resource. Because the reserve selection was subject to the h d  approval of 

Ontario, however, and one of the Commissioners would be appointeci by Ontario, Indian 

Affairs would have had little choice but to agree. Noticeably, this agreement contained no 

reference to the ownership ofminerals on resemes despite IMng's earlier recommendations. 

However, on June 29, Ontario proposed two signifiant amendments to the agreement. Firstly, 

Matheson reported that Council wished that the precious metais be reserved to the Province, 

and secondly that the reserves be made "as small as convenient." These conditions were not 

included in the final agreement. 14' Given the protracteci disputes regarding ownership of 

minerais in the Treaty Three discussed above, it is odd that the Province did not iosist upon this 

provision at an eariier date. It wiU be recded that in 1902 both govemments agreed that when 

settllig aside any new reserves, the ownership of precious metais wodd be determineci by the 

instruments and laws of each case. Yet, this matter was left unresolved in the case o f T r w  

N i  Possibly, the matter was allowed to pass unnoticed until the last minute because Ontario 

felt assured that it could veto any reserve location which it thought rnight contain miner& of 

235,225, t. 1. J Letter fkom Power to Pedley, 26 June 1905, NAC RGI O, Vol- 3 033, File 23 5,225, 
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value. Daniel G. MacMartin, the Ontario Commissioner, was a mining expert and could 

therefore ensure that Ontario's interests were safely guarded in this respect. 

D.C. Scott inforrned the Deputy Supe~tendent General that once the agreement had 

been signed and the Order-in-Councii passed, it wouid have to be engrosseci on parchment and 

would "afterwards" be attached to the ~ r e a t y . ' ~ ~  The following day, the Commissioners left 

Ottawa for Dinorwic where they were to proceed to Osnaburgh. This meant that they could 

not have had an official copy of the agreement when they departed. It is unlikely that they even 

had a drafl, given that Ontario had still wished to negotiate the tenns of the agreement the 

previous day. The agreement was M y  executed in November, and backdated to July 3, 

1905. 

Because the Commissioners did not have an official copy of the federd-provincial 

agreement, the people at Osmbwgh were most like1y not informed of the important 

waterpower provision contained in the draR agreement. The d e n  record indicates that tbis 

issue was not even discussed until the survey of the reserve was completed. 

The Treaty Commissioners reached Osnaburgh on J d y  1 1, 1905. Federd 

Commissioner Samuel Stewart noted that the Commissioners were anxious about how they 

would be received. If Osnabiugh did not sign, they feared that other Fist Nations would aiso 

reject the Treaty. 

Representatkes of the band, according to Commissioner Stewart, asked specincally if 

they would be forced to l i e  on the reserve. The Corrimissioners assured them that %ey could 

pt. 1. 
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make use of any lands not disposeci of by the govt." They also enquired if their hunting and 

fishing privileges wodd be curtailed, and were told "that their feus were groundiess," and that 

they could continue to live as they and their forefathers had done.'" Upon receMng these 

assuances, the Osnaburgh Band signeci Treaty Nine. 

4.5.2. The Abonginal understanding of the Treaîy 

Akhough the governent perceiveci the Treaty as a major land cession, this view 

certainly was not shared by the Nishnawbe (or Cree) signatories. To them, the Treaty would 

have signalleci an acknowledgement by the Crown that the land was Indian land, and that an 

agreement was being entered into whereby the land and resources would be shared with non- 

aboriginal peoples. 

Scott was firlly aware that this aspect of the Treaty was neither understood nor 

explainecl. He States: 

To individuals whose transactions have been heretofore limited to computation 
with sticks and skins our emnd must indeed have been dark They were to 
make certain promises and we were to make certain promises but our purpose 
and our reasonç were alike unknowable. What could they grasp of the 
pronouncement on the Indian tenure which had been delivered by the law lords 
of the Crown, what of the elaborate negotiations between a dominion and a 
province which had made the Treaty possible and what of the sense of 
traditional policy which brooded over the whole? Nothing. So there was no 
basis for argument. The simpler facts had to be stated, and the parental idea 
developed that the King is the great father of the Indians, watchfiil over their 
interests, and ever compassionate. 14' 

pt- 1. 
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The Nkhnawbe at Osnaburgh feasted pnor to signing the Treaty. To them, the Treaty 

represented a sacreci pact. It is also apparent h n  the questions posed by Chief Missabie that 

the people were primarily concerned with the protection of their huntiog and fishiag grounds. 

GNen the response f?om the Commissioners, it is reasonable to assume that the aboriginal 

people would not have viewed the Treaty as a serious threat to their traditional way of me. 

1t is also iikely that the Mishkeegogomang First Nation wouid have viewed Treaty 

N i e  as an agreement between themselves and the Crown in which they would permit non- 

aboriginal people to enter their lands peacefidiy in retum for annuities and services. As was 

seen in the case ofthe Treaty T h e ,  the aborigulal people demanded that they be paid royalties 

for the use of tâeir waters. The people at Osnabwgh would have been well aware of the events 

that had transpired at Lac Seul, to th& immediate south. It is reasonable to suggesf therefore, 

that the Treaty had been viewed as an agreement whereby non-aborighai people would be 

allowed to enter and share the land and resources in return for payrnent and protection 

As stated, the text of the Treaty States that the aboriginal peoples would have the right 

to pursue their usual vocations of hunting trapping, and fishing, although these rights are 

"subject to such regulations as may fiom time to tirne be made by the govemment of the 

country."L49 It appears tbat this clause was not discussed during Treaty negotiations. Yet, the 

regulations would seriously curtail aboriginal hunting and fishing rights. It wiil be 

demonstrated in Chapter F i e  that the Commissioners were fùlly cognizant of the si@cance 

of this wordùig and of the disputes which had arisen surrounding fishing rights in other Treaty 

148 D.C. Scott, "The Last of the Indian Treaties," Scnbners, November 1 906: 
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areas. The Commissioners couid not have unknowingly misled the ab0rigi.d people on this 

point. It is most likely that had the CommisSoners M y  explained the implications of this aspect 

of the Treaty, they would not have successfiilly secwed an agreement- 

In Chapter Two, it was argued that a key element of abonguiai underdevelopment was 

the denial of aboriginal title to propem and naturai resources. In off-reserve temtoiy, mining 

and forestry quickly advanced throughout the Nshnawbe territory after the Treaty was signed. 

Another sigdicant element of aboriginal underdeveloprnent in this case, however, is the fact 

that the land docated as homelands for the signatories of Treaty Nine was purposeMy chosen 

because of its ULlSUitability for economic development. It was not enough to expel aboriginal 

people fiom their traditional lands but the reserve land granted in r e m  codd not fetter 

When choosing the location of the reserves in Treaty Nie, DanÎel MacMarth, the 

Ontano Cornmissioner, concernecl himselfonly with that portion of the Osnaburgh Reserve 

lying south of the Albany River, within the boundaries of Ontario. He made the following 

observations in his diaxy: 

A conference was held re apportionhg the respective reserves and agreed that 
part of the Band that hunted in Ontario should have the reserve as foIlows. 

In the province of Ontario beginning at the western entrame of the Albany 
river ninning westward a distance estimateci at four d e s  as far as the point 
known as Sand point at the Eastern entrance of Pedlars Pass Bay following the 
shore of this point southward and aromd it across the narrow entrance of a bay 
to a point on east shore of the outlet of Pankun Kee' Scapee, thence due south 
a total to comprise an area of twenty square miles and on the north shore - the 



foUowing, in the North West Temtory. 

Beginning at a point in the centre of the foot of the fïrst smaiI bay West of the 
HB- Post thence West a fiontage of ten miles and north sufEcient distance to 
give a total area of F i  three d e s ,  inchding precious met al^.'^^ 

MacMartin also comrnented upon the vdue of the reserve land: 

1 examined the Ontario reserve as carefidy as time and circumstances 
permitted, & confirmed the infomtion given by Mr. Williams, agent at the 
Post fhar the timber is mail m?d of little value, the Munfif for Agn8n~i turd  
purpuses- 

MacMartin was satisfied the land muid be granted as reserve land as it containeci iïttle 

of commercial value, 

Survey instructions were issued to William Galbrai& Dominion Land Surveyor, on 

June 14, 1909, to survey several reserves set out by Treaty Nme. The Secretary of the 

Department of Indian M a i n  told Galbraith that it was imperative that the Chief and one 

headman of each band be employai to help in performing the survey "so that they may be quite 

famibar with the boundaries of their reserves, and that there had been no mistake in the Iocaiity 

of ea~h"'~ '  On Jdy 29, Galbraith reported that the reserve expected by the people at 

Osnaburgh did not agree with the description of reserves provided for in the Treaty. 

According to Sam Bray, Chief Surveyor, the Indians asserted that the reserve north of the 

Albany River was to be located east of the Hudson's Bay Company post, while the Treaty 
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151 Letter fiom McLean to Galbraith, 14 June 1909, NAC RG10, Vol, 3 105, Fie 
3O9,3 50-3. 
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described it as lying West of the post- Additionaiiy, the band requested that instead of being 

e t e d  one reserve on the south shore of the river they be given two areas, thereby dowhg 

for greater shoreline access and less muskeg Is2 The Osnaburgh Band refùsed to assist 

Galbraith in perfonning the survey because of this dispute over reserve locations. 

Notably, the location of the reserve lying within the North West Temtories described 

by the Treaty did not contain a water power. MacMartin had no cause, therefore, to ensure 

that this valuable resource be excluded ftom reserve land. 

How could there be  such divergent understanding of the proper reserve location? 

&en that the signing of the Treaty and the selection of reserve land was performed in three 

days, it is understandable that the details of reserve location rnight get blurred. It is also 

possiile however, that the location descnbed in the Treaty was chosen in order that the reserve 

would not include the large waterpower, situated east of the Hudson's Bay Company post. 

The location of the reserve lying south of the Albany River, as outlined in the Treaty, 

was described by Galbraith as containing light sandy soil, bumt timber, and swamp land. One 

of the two areas south of the river requested by the band, on the other hand, was descnbed as 

containing spruce, popIar, jack pine, and balsam. ClearIy, this area would have proven more 

valuable to the First Nation. 

In March 19 1 1 a new Iand surveyor named James Dobie was appointed to cary out 

the remaining work at Osnaburgh. Dobie was instnicted that he could comply with the 

aboriginai demands to alter the location of the reserve lying in the North West Temtories. 

152 Memorandurn fkom S. Bray to Pedley, 17 Mar& 
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However, in cases where resewes were to be placed in Ontario, or south of the Albany River, 

he codd not alter the description of the reserve contained in the Treaty. Any alteration to 

reserves in Ontario wodd require the concurrence ofthe Province and the federal govemment 

was unwilling to reopen the issue of reserve selection 

McLean instructed Dobie to refùse the Osnaburgh Band's request to have the reserve 

include two blocks of land south of the Albany River, as shown on Galbraith's plan This 

change would have r w e d  the concurrence of Ontario and McLean most iikey wished to 

avoid any connict with the Province. Dobie was pemitted however, to alter the location of the 

reserve north of the Albany River to lie east of the Hudson's Bay Company post, as the F'irst 

Nation insisteci. 

On June 2, the survey of the reserve north ofthe Albany River begm Dobie made the 

reserve eight miles wide, rather thao ten, as described in the Treaty. He apparently did this in 

order to make the s w e y  work easier. According to Dobie, the abon@ people werz 

satisfled, as it provided enough shorehe access to the Albany River, and dso afForded a 

fiontage on Coucheemoskog Lake on the northem boundary of the reserve (Field book 593). 

Dobie was also instmcted to exclude a tract of land containing approlamately eighty 

acres where any waterpower occurred, as weil as any road dowances that might be needed for 

access to the waterpower. lS3 

In conclusion, it is clear that the state was eager to ensure that the Crown retain land 

with development p otential for nonabonginal use. People living on-reserve, though promised 

153 Letter fiom McLean to Dobie, 
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access to off-reserve resources, had this access curtailed and threatened by oE-reserve 

development. The land set aside as their new homelands, on the other hand, contained little 

economic potential- The state had much to gain fiom this arrangement, as did industrial 

capiitalists looking to expand into the fkontier of northern Ontano. The state, by virtue of 

Crown title, could exact a royalty for use of waterfalls, fishing grounds, etc., while industnalists 

could gain access to the riches of the north. 

The folowing chapter Iooks to the appropriation of the aboriginal fishery in Ontario. 

Here it is demonstrated that the processes of primary accumu1ation and ctass formation 

continueci even after Treaties had been negotiated, and corresponded with the same ideological 

forces that operated when land cessions were made. 



C hapter Five 

5. The Appropn'ution of the Aboriginal Fïshery 

According to the intemal colonialism mode1 and dependeq tbeory, aboriginal 

communities are economicaliy undeveloped because economic surplus has flowed fkom the 

periphery to the centre (presumbly southem Ontario). It will be demonstrateci in this chapter, 

however, that the flow of profits fiom the aboriginal fïshery in Ontario was only one element of 

the story of aboriginal m a r ~ t i o n  Issues of resource ownership, use rights to the 

mouce, and access to availabe investment capital were also salient factors. The problem here 

is not that abon@ peoples lived in an underdeveloped peripheral region because profits 

flowed elsewhere, but that they lived in poveq  in the midst of wealth and econoinic expansion 

enjoyed by others. The interna1 colonialisrn approach would explain the appropriation of the 

fishery as evidence of the metropole exploithg the periphery for its natural resources and 

draining the periphery of profit. However, this fails to explain why only one particular group 

within a region containing a viable Wery  is economicaily deprived. In other words the 

operative variables here are not simply region or race, but aiso class and the fundamental 

challenge native peoples pose to Crown title because of their unique legal status. 

Aç stated in Chapter Two, because the intemai colonial mode1 and dependency theory 

conflate region and class they are unable to explain the unique position of aborigùial peoples as 

the original owners/occupiers of the lands and waters in Canada As such, they pose a 

fimdamental challenge to the capitalkt legai, economic, and political system. The idea of the 

collective abonginai entity (*th underiying titie to resowces) cannot be accommodated in the 



capitalist system without generating fiction because as long as there is an "abon@' identie, 

there is a fimdamental chailege to property rights. Many of the disputes that wili be describeci 

in this chapter d e  fiom this reality- M e  race, dture, and region are factors that form part 

of the story under consideration, they are peripheral and cloud the issue that collectively, 

aboriginal people, by Wtue of the fàct that they were the onginai occupants of the land, 

experienced a historicaily spe&c form of margidmtion as they came into confiïct with a 

variety of capitalist actors. 

The small literature existuig on the abonguial fishery in Ontario posits the deciine of the 

abonginal Mery  as the resdt of govemment policy that led to the depletion of the resource 

due to bumbhg bureaucrats and overlapping policy juridictions. It wiii be demonstrateci 

however, that these institutional factors were themselves shaped by class relations and were 

part of a broader process of primary accumulation that eventualiy deprived aborighi people of 

a means of iivelihood. 

The aboriginal fshery in Ontario was systematicaliy wrested away fiom aboriginal 

users by non-native commercial fihermen throughout the 1800s in Upper Canada In most 

cases aboriginal nghts to the resource were simply curtailed and eroded whiIe non-native 

fishers profited f?om use of the resource. The state was a critical actor in this process. First, 

the fderal Department of Oceans and Fishenes, and later the govenunent of Ontario, knowing 

of the existence of aborigid or treaty fïshing rights, suppressed these rights so that they couid 

not be exercised. Fearing the power of these rights, and the implications of them for property 

relations, senior bureaucrats consistently opted to negotiate conflicts rather than diow a Court 

challenge, where the conDict between the coliective aborîgllial identity and capitalists wouid 



becorne overt.'" In most instances, state actors responded to the demands of non-aboriginal 

resource users anxïous to elhinate aboriginai cornpetition 

Aborigùral Mer s  in southem Ontario were graduaily excluded fkom their principal 

means of subsistence and forced either to fish for non-abonginal people for wages or seek 

govemment relief Aboriginal efforts at resistance did Little to alter the existing balance of cIass 

forces since the law was consistently interpreted by the state to deny aborigkl or treaty fkhing 

rights. Furthemore, it was not necessq for non-aboriginal, capitalkt fishers to seek profit by 

caercing additionai labour fiom abonginal fishers; they couid afEord to squeeze them fiom the 

fishery altogether. B r e ~ e r  has argued that the British path of capitalist development was 

premised upon the fact that the organizers of production and the direct producers found it 

necessary to reproduce themselves in a manner favourab1e to the continuing deveIopment of 

the productive forces. In southem Ontario this was dso the case; however, the aboriginal 

people were not essentid for economic development once their ownership of the resource was 

no longer an issue. The fundamental conflict was over title, not labour power. Rather, the 

goals of capitalists anxious to appropriate aboriginal resources were, fkstly, to gain access to 

traditional aboriginal fisherïes, and secondly, to eliminate the existence of a group of 

cornpetitors who might enjoy a commercial monopoly over a specific area. 

The struggle for use rights was officiaily artidated in liberal ideoiogical terms. This 

ideology maintains that aU agents are equal, fiee, and autonomous in the market place and 

before the law, and could not accommodate collective aborîgiaal rights to the fishery. This 

154 At severai points during the intergovernmental discussions regarding aboriginal 
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ideology stems h m  the money relation: where individuais meet as equal proprietors of 

commodities for exchangeelS5 To govemment officiaisy in the words of S d y  Weaver, dernands 

for abonginai rights are problematical because they cal1 for the administration of servicesy 

programs, and laws on the basis of special status, collective rights, and cultural ~ni~ueness"~  

Existing studies of the aboriginal &hey have looked to the spirit and intent of Treaties 

and successive legislation to describe how abonginai people Iost the use of the flshery. This 

literature, however, treats the law and the state as independent categories existing apart from 

any social or economic context. Yet, the game and fishery Iaws passed in Ontario were fiamed 

by individuais attempting to eliminate aboriginal commercial fishing activitty and guarantee non- 

aboriginal use rights to the resource. The Treaty right to fish was denied in large part because 

goverment officials in the federd Department of Marine and Fisheries and in the Province of 

Ontario feared that the recognition of this right would provide abon@ fshers with an unfiür 

cornpetitive advantage: either exclusive Meries wouid be sub-let to non-aboriginal fishers who 

would then enjoy a monopoly in a certain area, or the aboriginal people themelves wouid 

enjoy such a monopoly and use waters meant for food fishg for commercial gain 

Both federal and provincial governments circumscribed the nature of aboriginal fishing 

nghts to include only subsistence use and exclude capitalist use of the resource. Here there is a 

racist element used to legitimate the limitation of the ri&. As we d see in the case of hydro 

development, the racism is evident in the view that non-natives believed the aboriginal people 

155 For a discussion of Liberty and equality and their relationship to exchange see 
Karl Marx, Grundrisse (Toronto: Penguin Books, 1973) 23 9-245. 
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to be technologically incapable of developing hydro-power. In the case of the £ishing rights, 

the non-natives advanced the racist notion that the c'Tndian'y economy was synonymous with 

pre-capitalist economic relations and therefore did not require commercial rights. This chapter 

contains examples that hdicate that aborighi people both demanded and attempted fUi 

cornmerCid access to their fisheries. 

It wiU be argued that the fisheries were intentionnlly arlministered to deprive aboriginal 

people of a primary means of livelihood in favour of a non-native commercial fishing class. As 

stated in Chapter Two, the state agenda was the eventual elimination of the ''hciian problem"; 

narnely, the probiem of how to alter pre-capitalkt property relations by appropriating resources 

and ''civilipng" the native people (and their aboriginal and Treaty rights) by destroying their 

collective identiw. 

Examples will be drawn fiom the fisheries at Cape Croker, Saugeen, and Manitoulin 

Idand, as these were among the prim;iry areas of conffict during the evolution of the fisheries 

policy in Upper Canada 

5.1. Treaty Fishing Righis in Ontario 

Throughout the nineteenth and twentieth centuries, the Treaty right to fish was 

conceiveci in an extremely limited fashion by governinent officiais in the Department of Marine 

and Fisheries; interpreted in ways that would preciude any protection of waters for aboriginal 

commercial activity. If aboriginal people were entitied to any speciai consideration, this did not 

extend beyond the right to for sustemce Any attempts by aboriginal people to use their 



fkheries for commerciai gain was considered an abuse of their priviiege. Indeed, if aboriginal 

fishennen traded fish for other provisions or for rnoney, this was considered evidence they did 

not reqyire the fishery for sustenance. Officiais did not believe that aboriginal people were 

involveci in commercial W g  at the time of Treaties, thus it could not constitute a Treaq 

Iight- 

The commercial use of an exclusive abon@ fishery aiso threatened the notion of 

equal competition. The fkhery iaws enacted by the Crown Lands Department in Upper 

Canada were based upon British cornmon Iaw which stipulateci the public enjoyed the equal 

right to fïsh in ail navigabte waters which were considered a common public good. No one 

group could enjoy exclusive fïshing rights to these waters uniess by express sanction of 

Parliament. Based upon this poiicy of ewality, officials in the Fisheries Departments in both 

the federal and provincial govements argueci that aborigmal people were not entitled to 

special consideration. 

The legal notion that the fishery was a common public good contradicted the aborigrnal 

understanding of their Treaties which, they asserted, guaranteed thern the r@t to fish as they 

and their forefathers had done. This implied guaranteed aborighai access. 

The Manitoulin Island Indians, for example, were encouraged to settle in that locality 

by Sir Francis Bond Head who, when Makiag the Treaty, remarked 'T consider that fÏom their 

facilities and f?om their [that is the Manitoulin IsIands] being surrounded by innumerable fishing 

islands, they rnight be made a most desirable place of residence for many Lndians who wish to 



be cMLized, as weil as to be totdy separated Eom the a hi tes."'^' Similady, the signatories to 

the Robinson Treaties of 1850 were guaranteed the Mi and fiee pnvilege to hunt and fish as 

they and their forefathers had done. Given these promises, aboriginal peoples repeatedly 

asserted that the Treaties ensureci them guaranteed &&hg rights in the waters surrounding 

their resemes, 

5.2. The Upper Cm& Fkhenenes Policy 

In 1857, the Province of Canada enacted Iegislation intended to protect the fisheries 

fiom depletion- This Act introduced a ban on spear fishhg and provided for the appointment 

of fishery overseer~'~~. The foliowing year, a system of leases and liceoses was introduced, 

pnmarily to provide revenue to the government. Pnor to this, non-native encroachment of 

traditional aboriginal fisheries had begun to be a problem. At Manitoulin Island, for example, 

the native people had reportedly burnt the house of a lessee residing on the fishg islands, 

which the aborigioal people considered to be part o f  their exclusive hhing g r o ~ n d s . ~ ~ ~  

The statute comtituted an appropriation of abonginal fisherïes. Roland Wright has 

argueci that this Iegislation in fact had the opposite effect: providing aboriginal people a 

measure of secuity to fisheries that they had traditionaiiy relied upon by granting these fisherks 

through lease. 16* Yet, the very act of assuming legislative control over a resource which, in the 
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eyes of aboriginal people, had either never been surrendered or was the subject of guaranteed 

use rights, is indeed a fonn of appropriation This Iegislation implies both proprietary and 

regulatory interests in the resource and assumes the Crown has the right to determine the 

beneficiary- What aboriginal people viewed as  a solemn Treaty promise and a right was recast 

by the Department of Fishenes as a priviiege granted at the discretion ofthe Crown. 

Additionally, Wright ignores the fact that the Department of Fisheries often refused to gant 

leases to the areas traditionally used by abonginai people and that those areas that were leased 

were often diminished over tirne, 

SubsequentIy, an arrangement was made between the (then) hdian Department and the 

Commissioner of Crown Lands to deal with abonginal fisheries. Both deparûnents agreed 

abonginal people could lease specific areas for thei. exclusive use and that rents nxed by the 

Superintendent of Fisheries would be charged for these fkheries. Ifthe native people did not 

molest the non-aboriginal fishermen in other Iocalities, the rents wouid not be exacted.16' It 

was ako decided that areas couid be leased in uninhabited Mian Iands, but that the rents for 

such areas would go to the Indian ~eprtment. L62 Abo&id people would aiso be subject to 

the provisions of the Fiçhery  AC^. An important caveat to this arrangement was the 

stipulation that if aboriginal peoples used the fishery for "speculative workings", the 

arrangement would not applyl" Indian Superintendents were to choose the fishing stations 

16 1 Letter fiom Pemefather to the Governor General, 4 May 1 860, NAC RG10, Vol. 
250, pt. 2. 
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required by the Indians for exclusive use and mange for leases to them. 

Many of the fishing grounds requested by the abonginai people were deemed excessive 

by the Department of Marine and Fisheries and srnalier litnits were g~mted? At Saugeeq for 

example, despite the fact that the Indian Agent, William Plummer, requested a much larger 

a m ,  the license was confined to the waters between Frenchrnan's Bay to Chiefs Point: an area 

that produced no fi& and excluded the fishing islands traditionally used by natives.'66 In 1859, 

W- Gibbard, the Fiheries overseer for Lakes Huron and Superior, notifid the First Nation at 

Manitowaning that "ail fishing grounds in fiont of inhabited land would be reserved for their 

exclusive use."167 The First Nation asked also that Club and Horse Islands, which had been 

leased to non-abonginal people, be granted to them for their exclusive use. Gibbard wrote to 

Pe~efather, the Superintendent General of Indian Mairs, in August informing him of this 

"exorbitant demanddd6* 

Problems with this new administrative arrangement were immediately apparent. At 

Cape Croker, a lessee of the Banier Island Fishery reported that the abonginal people had 

destro yed his equipment. Gibbard concluded that unless the aboriginal people were threatened 

with the loss of their fishery, they wodd destroy ali the property built by lessees on Hay, 

GdEths, and Whitecloud klands. 16' 

- -  - - 
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In 1862 M e r  confiicts erupted. Gibbard cornplaineci that "certain depredations" had 

been cornmitteci by the native people of Manitouiin Isb.nd on the property owned by the lessees 

of the fishing stations. The Depuîy Superintendent General of Indian Mairs, William Spragge, 

notifieci Gibbard the matter would have to be taken up by Colonel Prince, the Stipendary 

Magistrate for the Algoma ~ïst r ïc t -  ''O 

Despite the intergovemmental arrangement respecting aborÎgmd fisheries, ab~rimn;li 

people repeatediy asserted they had exclusive rights to fish in the lakes and islands adjacent to 

their reserves by virtue of theïr Treaties. The so-cailed solution to the problem, which 

essentially legitimated non-aboriginal use of aboriginr71 fisheries, represented an attempt by state 

actors to appear to be mediating a conflict fàirly, although in reality they permitted the gradual 

appropriation of the resource. 

The issue of Treaty fkhing rights was eventudy referred to J. Cochburq the Solicitor 

General, who rendered an opinion in 1866. Cochburn asserted that native people did not have 

special rights to exclusive fisheries d e s s  such rights were explicitly reserved by ~reaty. "' 
This opinion shaped aboriginal fishing rights throughout the 1800s. Cochbum reasons as 

follows: 

Previous to the recent Statute (29 Vit. c. 11) the Crown could not legdiy have 
granted an exclusive right of fishing on the lakes and navigable waters, but 
under the 3rd section of that Act the power is conferred on the Commissioner 
of Crown lands of graning licenses for Ming in fàvour of private persons, 
wheresoever such fisheries are situatecl the oniy exception is when the exclusive 
right of fishing does not already e& by law in favour of private persons. [. . . 1 
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it certainly does not apply to the Indian tribes who have acquired no such nghts 
by law unies it may be contended that in any of those treaties or instruments 
for the cession of Indian territory there are clauses reserving the exciusive right 
of fishing and even in +bt  case if such should be the fact 1 shodd Say without 
an Act of Parliament ratifl;ng such reservation no exclusive nght could thereby 
be gained by the hdians as the Crown could not by any Treaty or Act ofits 
own previous to the recent statute, grant an exclusive privilege in fàvour of 
individuals over public rights, such as this in respect of which the Crown only 
holds as Trustees for the general public [. . . . IR 

Although native people were said to enjoy speciaI pnvileges on the one han& legaiiy 

the liberal notion of equality before the law could not permit them specid property rights that 

might emamte independently of the Crown. This could, &er ail, give credence to the notion 

of a paramount aboriginal title, stiil unceded. W e  officidy then, ail subjects were equal 

under the law, the transfer of use rights f?om the natives to the non-natives took place 

admiaistratively . 

Armed with Cochburn's legal opinion, the Assistant Commissioner of Crown Lands 

notifïed the Department of Indian Affairs that the Crown Lands Department wodd dispose of 

aiI fisheries adjacent to Indian reserves. Revenue fiom applications for fishery stations on 

Indian lands wouid be paid to the Fisheries Branch, after which fiffy per cent wodd be paid to 

the First Nations. Moreover, aboriginal people codd lease Ming stations in order to fish for 

their own consumption but could not use these areas for commercial purposes.l" 

At this point, therefore, existing property relations were fùndamentally altered, as the 

Crown felt it codd legitimately appropnate traditional aboriginal fishing stations and grant 

172 "Opinion of Soikitor Generd . . . ," March 1866, NAC RGl O, Vol. 323. 
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them to non-natives. Not ody codd commercial fishg companies k h  the waters tradItionally 

used by First Nations, now they could &O land and cure their catch on adjacent Indian lands. 

5.3. PM-CbnfedermSon F i s i i h  Policy 

Mer Codederation, the Department of Marine and Fisheries, led by Samuel Whitcher 

(who traLlSferred to this position fkom the Crown Lands Department in Ontario when the 

branch was created) continued the poliq established in Upper Canada Exclusive fisheries 

were licensed to aboriginal people fiee of charge, unless the fishery was to be used to compete 

commercially with non-natives.'" Aboriginal people could also obtain licenses to fish 

commercially, however these would oniy be granted on the same te- as for 

non-aboriginal fishers. This was meant to ensure equality before the law. The Cornmissioner 

of Fisheries insisted this policy was in keeping with the Treaties and wodd provide e c i e n t  

protection of aboriginal fisheries. 17* 

Pursuant to this policy, the head of the Fisheries Branch of the Department of hdian 

M a i s  sent a cirdar to the various Indian Superintendents regarding the status of aboriginal 

fisbg rïghts. He instnicted the Superintendents to explain the fishery Iaws of Canada to the 

native people so as to remove the erroneous impression that fisheries comected with Indian 

properties belonged to native people, even if non-natives were granted leases to them by the 

174 Letter from McLean to the Minister of Indian Affairs, 7 June 1 898, NAC RG 1 O, 
Vol. 3908, File 107,297-1. 
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The federal Department of Marine and Fisheries viewed Treaty nghts as something that 

at best could oniy encompass the %aditional'' pursuit of domestic nshing. Whitcher applied a 

peailiar logic to jusw the restrictions placed on aboriginal fishing nghts by the Department of 

Marine and Fisheries. He explainecl that the sections of Treaties which guaranteed the First 

Nations the right to hunt and fis4 as they had 6een in the habit of doing, muid only apply if 

conditions existing pnor to Treaty prevailed; that is, when "the vast tracts offield and flood [. . .] 

teemed with animal Me that no unusudy destructive means were reqyisite."ln Not only did 

this interpretation of Treaty rights negate the fact that abonguial peoples had traded fish 

commercialiy prior to Treaty, it enforced the notion that Treaty nghts could not pertain to 

cornpetitive coinmercial activity in fiiture. 

The Indian Depariment, while on the one hand asserting that Fist Nations should enjoy 

domestic fisheries, on the other band actively pursued an econornic development policy aimeci 

at encouraging native people to becorne agriculturaiists, and thus abandon their traditional 

l i f i l e .  Therefore, while it defended abonguial fishing rights to a degree, it fded  to mount a 

serious challenge to the actions of the Department of Marke and Fishenes. Because the First 

Nations did not have a stronger advocate in the state, it was inevitable that gradualiy non- 

natives wouid dissolve traditional property arrangements, and usurp the bulk of the native 

fisheries. 
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The so-cailed "solution" created by the Department of Marine and Fisheris did little to 

pre-empt disputes between abor igd  fithers and settlers who invariably fished in the waters 

traditionally used by the natives. These controversies, according to Whitcher, were the direct 

result of the actions of governent officiais who had led the aboriginal people to beiieve they 

had special rights to fisheries around their reserves even ifthese areas were not leased to the 

First Nation 

At Cape Croker, the fishing limits requested included GrBiths, White Cloud, Hay, and 

Barrier ~slands. '~~ Agent Phimmer recornmended that the iïshing limits be as extensive as  

possible, as the band relied heavily upon the fishey for their winter supplies.179 During the 

summer of 1876, a special license covering this area was issued to the band. Immediately 

thereafter problems with cornpethg non-aboriginal fishing interests arose. According to the 

Fishey Overseer, a license had aiready been issued for the same waters to non-natives who had 

effectively excludeci the aboriginal people from these grounds. ''O 

Whitcher's response was wholly unsympathetic to the Fust Nations. He maintaineci 

that the aborigmai people could fish in common with non-natives and therefore cccould d e r  

no practical hard~hi~."'~' Fishenes Overseer Miller, meanwhile, reported that most of the 
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fishing done by the band was not for subsistence, but for trade. '" M e r  visiting the c o d t y  

Miller altered his opinion and recommended that the fishg limts requested by the band, 

including Hay, -th, and Whitecloud Islands, be granted.183 

Vankoughnet, the Deputy Superintendent General of Indian Mairs, Sonneci Agent 

Phipps in September that the matter of aboriginal fishïng rights was going to be put before the 

Department of Justice and it was necessary to have a report on the exact limits already leased 

to tbe First Nations. Until this en- was held, non-natives and natives were to f i s h  in 

common without licenses in all disputed l imit~ ."~ 

A new license was eventually issued to the Cape Croker Band in Juiy, after Agent 

P l m e r  met with officials in Ottawa to press the case for the Firçt Nations. The new license 

covered Hay, Grifiiths, Barrier, and Whitecloud ~slands.~*~ The abon@ people were 

remindeci that ifthey wished to compete comrnercially with non-aboriginal fishennen, they 

wouid have to take out a boat license for the waters beyond their ~ t s . ' ~ ~  

At the çame time the Saugeen Indians complained their aiiotted fishing Limts were of 

no value. Agent Plummer reported that, because the fishing limits were so poor, the native 

people had almost starved. 187 

182 Letter fiom Whitcher to the Deputy Minister of the Interior, 10 June 1876, NAC 
RGIO, Vol. 1972, File 5530. 

183 Letter fiom Miller to the Minister of Marine and Fisheries, 27 June 1876, NAC 
RG10, Vol. 1972, Fie 5530. 

184 Letter f?om Vankoughnet to Phipps, 6 September 1876, NAC RGIO, Vol. 1972, 
Fie 5530. 

185 Letter fiom Plummer to Laurendiere, 2 April 1877, NAC RG10, Vol. 56 1. 
186 License dated Jdy 1876, and letter &om Wbitcher to Vankoughnet, 3 August 1876, 

NAC RGIO, Vol. 1972, Fie 5530. 
187 Letter firom Plummer to the Minister of the Interior, 9 May 1876, NAC RGIO, Vol. 
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Throughout this penod aboriginal resistance to the fisheries policy escalated to vioience 

at Manitoului Islaod. In the summer of 2 875, James and Charles Noble, two commercial 

ikhexmen, began fishuig oESquaw Island, an area within the traditional fishing lùnits of the 

Manitoulin Island 1~diau.s.'~~ The aboriginal people seized the Nobles' equipment and fish. 

Aithough these waters had been traditionally fished by the F i  Nations, they did not hold a 

lease for the area189 The Nobles had trespassed on the island, constructing a wharf and a 

warehouse, and were willing to pay rent for the privilege of using a portion of this land for 

airing. The Deputy Supe~tendent General of Indian Af%iairs, L. Vankoughnet, refused to 

arrange a lease to the area unless the First Nations agreed the Nobles could fkh these waters. 

Vankoughnet supported the position of the native people of Manitoulin Island, stating 

that because the Ming limits had been offered as an inducement to the First Nations when 

relocating to Manitoulin they should not be deprived of them.lgO Agent Phipps also rernarked 

the native people had acted reasonably to protect their fisherks fiorn trespass. lg1 On March 

6th, 1876, Indian Agent Phipps forwarded a petition to the Department of lndian Mairs on 

behalfof the naiive people at Whemikong asserting that Governor Bond Head had 

determined their fishing limits to be Hom Island, Lonely Island, and Squaw ~sland.~~* They 

requested an authentic deed fixing the Iimits be prepared. 

- - - - p. ppp p-- - -  - 
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Ignoring the arguments put forth by the Fist Nations, Whitcher hructed the Fishery 

0venee.r that ody those areas under lease were considerd reserved for mchiske aboriginal 

use. Whitcher denied that Treaty nghts of the Manitoulin Island Indians would be rliminished 

since, according to him, they enjoyed the same nghts as normatives to fish in the waters 

around their reserves even ifthe area was not leased to them for their exclusive use. He added 

the aboriginal people of Manitoulin Island had suffered no hardship unless "indeai it can be 

deemed a hardship for them to be consistently and justly denied their theoretical claims to 

absolute proprietorship over aii the fishing grounds situated in public navigable waters in the 

viciniity of their reser~es."'~~ In other words, the Treaty nght to fish meant only that aborigind 

peoples shared the equal right to f ~ h  with non-aboriginal hshemen in the same waters. What 

Wbitcher ignored of course, was the fact that aboriginal peoples did indeed enjoy 

propnetorship over the fishing grounds in the vicinity of their reserves because they had never 

surrendered titie to these. The nature of primaty accu~ulation, however, was that any r d  

claim the orighaI occupants of the waters may have had to the resource had to be utterly 

de- and recast as a gdt, privilege, or right stemming from the Crown 

Meanwhile, it had becorne obvious aboriginal peoples were suffering f?om stawation as 

a consequence of the restncbve fishery regdations irnposed by the Crown and the 

encxoachment on their fisheries by non-aboriginal commercial fishe~men.'~~ Despite reports of 

- - -  - - - 
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destitution among the aboriginal people, Whitcher maiatained that the fishery regulations 

b e n e h d  both First Nations and the general public as £ish had again becorne plen- in areas 

where they were once nearly extinguished. Wbitcher also maintained that the fishery 

regulations did not abrogate Treaty rights since restrictive Iegislation aIready existeci when the 

Treaties were made. He stated: 

On referring to the treaties mentioned, it does not appear that any unrestricted 
fkhbg or hmthg was guaranteed but, on the contrary, the Statutes then in 
existence spec5ed restrictions applicable to the whole co~ll~nunity, but which 
were untii iatteriy ineffitientiy enforceci. Ig5 

According to Whitcher, the ikhery regulations were not properly enforced against 

native people due to Yàise sympathy with the pretended der ings  which it was alleged they 

must sustain ifprevented f?om induiging in their habitua1 preference for spearing ikh on their 

spawning beds." lg6 Whitcher dernonstrateci a fürther lack of understanding of abonginal or 

Treaty nghts, stressing they could not possibly interfere with the rights of the general public, 

particularly individuals engaged in commercial development: 

Any amenciments to the fkhery laws would require the sanction of Parliament 
where the question would undoubtedly be asked, - what clairns are possible 
and sufficient in favour of the Indians to injure and destroy a vahiable public 
property that are paramount to the rights and interests of a great majority of the 
inhabitants to preserve and increase it for the benefit of the trade and industry 
of the whole country.'97 
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Whitcher erroneously believed any amenciments that would d o w  undisturbed fishg 

by aboriginal people would be synonymous with the destruction of the reso~rce .~~* 

This assumption that aborigbai f i shg  methods were largely responçible for the 

destruction of the fishery was not supported by the evidence @en by Indian Superintendents. 

The Indian Superintendents for Lakes Huron and Superior, for example, reported that the 

depletion offish in their areas was due prirnady to commercial acEMties of non-natives. 

Superintendent Skeene of P w  Sound argued that the depletion of fish in his area was due 

primarily to pollution of the rivers fiom the saw logs &om d s ,  and the large quantity of £ish 

taken by non-natives for commercial use. He went on to observe that the amount of fish killed 

by aboriginal people spearhg or using smaii nets was inconsequential. Skeene M e r  argued 

that the Robinson Treaty guaranteed fishbg privileges since restrictive regdations were not 

known to the aboriginal people at the time of the Treaty, and the Treaty stipulated that the 

signatories could hunt and fish as they had been in the habit of doing. Since the people were in 

the habit of spear fishing at the time of Treaty, Skeene felt that this right could not be taken 

away without c~rn~eosation. '~~ 

Agent Plummer likewise noted that the codc t s  in bis Superintendency had arisen 

because the traditionai fishery of the native people had been taken over by non-native traders, 

who then sublet the fishery to   th ers."^ 

-- 
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Additional cornplaints of white encroachment of the fïshery arotmd the waters ofLakes 

Huron and Superior were made throughout the late 1800s. The Saugeen, for example, 

complained that white men who had been granted a iicense to fi& within the traditional 

aboriginal temtory were setting their seine nets dong the shoreline and intercephg the h e h g  

before they reached the aboriginal & h g  grounds. To recw this situation, Vankoughnet 

reqyested that the Saugeen iicense to the fishery at Sauble Beach be extended to ïncluded 

waters south two and a haifmiles dong the toast."' Plummer also wamed that the native 

people at Saugeen considered taking the law into their own hands, noting aiso that under the 

Treaties, large tracts of land were reserved to the First Nations "for the express purpose of 

retainuig the p d e g e  of fishing in the adjacent watersea2 

S. Bauset, the new Mùister of Marine and Fisheries, again rejected the pleas of the 

Saugeen, and in 1883, the liceme for the band was renewed unchanged. 

In 1882, Sir John A Macdonald, then Minister of the Interior, inquired about the status 

of aboriginal Ming rights. AW. McLelan, the Acting Minister of Marine and Fisheries, 

echoed Whitchefs earlier position, insisting that problems in the older provinces arose because 

of the actions of Indian agents, whose "mere assignment of fishery privileges" could not legaüy 

exclude the public &om fishing in these waters.203 That year, Sir John A Macdonald requested 

a commission to investigate the claims of the First Nations. The proposed commission 

20 1 
See letter fkom Whitcher to Vankoughnet, 24 March 1882, NAC RG10, Vol. 

File 5530. 
202 Report by Superintendent Plummer, 3 December 1878, NAC RGI O, Vol. 2064, 
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however, did not materialize. 

In 1885, the Province of Ontario enacted the Fiieries Act: the first legislation passed 

by the Province of Ontario to d d  with Ontario's inland fisheries. This act ernpowered 

provincial khery overseers to lease or liceme fishing areas to abon@ people for domestic 

use, virtudy the same powers as those &en the federally appointed overseers. Not 

surprisingly, disputes between the two levels of government continued, wMe aborigmaf fishers 

witnessed the M e r  depletion of their traditional r e s o ~ r c e . ~ ~ ~  

Meanwhile, confiicts with non-native commercial interests continued to erupt. At 

Cape Croker a specid fishery license had been issued in 1882 which uicluded Banfer, Kay, 

M t h s ,  and White Cloud ~ s l a n d s . ~ ~ ~  Indian Agent Wfiam Bull asked that the license for the 

following year cover a s d e r  area as settlers moving into Hope Bay would be disappointed if 

they did not receive fishing privileges.206 Presumably the agent felt it was more important to 

prevent disappointment arnong non-natives than to protect an aboriginal or Treaty right. The 

Department of Indian Affairs did not approve of this suggestion, arguing that it couId not 

consent to the relinquishrnent of the rights acquired by the aborigd people. Agent Bull was 

dso warned that he should not encourage settlers to beiieve that the aboriginal fishing grounds 

204 For a detailed account of how the jurisdictional batde contributed to the depletion 
of the fishery in the Lake of the Woods regions see John Van West, "Ojibwa Fisheries, 
Commercial fisheries developrnent and Fisheries administration, 1 873 - 1 9 1 5 : An examination of 
conflicting interest and the coilapse of the Shirgeon Fisheries of the Lake of the Woods," 
Native Studies Review, 6 1 (1 990). 

205 Specid Fishery License, Province of Ontario to the Cape Croker Band, January 
1882, NAC RG10, Vol. 1972, File 5530. 

206 Letter korn william Bull to the Supe~tendent Generd of Indian 19 
February 1882, NAC RG10, Vol. 1972, File 5530. 
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could be dimiai~hed.~~' Despite his instructions, Bull continued to press for a decrease in the 

nshing limits of the band.208 

In Mar& 1 8 85, the native people of Saugeen and Cape Croker surrendered White 

Cloud Island but did not surrender their fishing limits adjacent to the island. A Minute of 

Council, dated May 7, 1884, reveais that the & h g  rights around the island wodd not be 

affected by the sale.209 In fact, when lots on the island were sold at auctioq the Chief attended 

and purchased three lots adjacent to the Cape Croker fishing grounds to ensure access to the 

f i~her~.~ '>hort l~ after the island was surrendered, the local fishery overseer reported that a 

group of non-aboriginal fishermen were fishing out of season in the waters reserved for the use 

for the aboriginal people on White Cloud Island. Subsequent reports stated that the aboïigioal 

people were being supplieci with nets and boats by non-natives, and were using their &hery for 

commercial use. At the same tirne, the Chief and Councii ofthe Cape Croker Band decided to 

send hdian Agent Jemyn, the agent for Cape Croker, to Ottawa to request that the 

government relax the restrictions respecthg close sea~on.~" In 1892, in response to reports 

that the fisheries were beïng used for commercial fishing, the Department of Fisheries canceiied 

ail "special" privileges dowed in the waters of Lake Huron, Georgian Bay, and Lake Superior. 

The principal means of subsisteme for the Nawash and Saugeen First Nations had been taken 

207 Letter ùutiailed by Va&ough.net to Indian Agent Bull, 21 Febmary 1883, NAC 
RGlO Vol. 1972, File 5530, 
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away fiom them, with little eke to take its place. 

Simitarly, by 1880, the a e r y  aromd Manitoulin Island had been seriously depleted by 

non-native %es. The abon@ people of Manitoulin Island continued to petition the 

Department of Indian Affairs to have certain fisheries set aside for their exclusive use.'I2 In 

1882, the band cornplained that non-natives were using the fisheries around Squaw and Turtle 

Islands. The Department of Marine and Fisheries, ignoring the threat that the fishery was 

becoming depleted, merely responded that these fishemen had the right to fish in the waters.213 

In 1 884, S. Bauset, the Deputy Minister of Marine and Fisheries, outhed his 

Department' s position towards exclusive fishing rights in the waters araund Manitoulin Island. 

Basing this policy upon the decision rendered by the Solicitor Generai in 1866, Bauset argued 

that waters could not be resenied exclusively for the aboriginal people unless by express 

sanction of Parliament. He also asserted that if the demands of the Indian Agents for fishing 

grounds had been more reasonable, that is "in view of the red want of the Indians," problems 

would have been a~oided.*'~ Bauset also revealed the political motivation underlying the 

policy of his department as follows: 

[. . .] in cornplying wïtb such evidently unfàir demands, the MUiister would have 
left himseff open to the accusation of excluding whitemen fiom participation in 
the untold wealth of h r g i a n  Bay waters to the advantage of no one in 
parti~ar.215 

- - -- - 
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Bauset argued fUrther that in the past large areas were set aside for exclusive abofiPin;il 

use, but that these areas had been lwed to others, pIacing Crown licemees in an unfair 

position. Moreover, he emphaîicaily argued that the laws set out by the Department 

superseded any promises made by the Treaty Commissioners. He States: 

That 1ndi;in.c must submit to the law as weil as white men, is so elementary a 
notion that it is simply necessary to remind you of it in order to remove the 
erroneous impression that cornpliance with the iaw of the land can be removed 
by the Robinson or any odier ~ r e a t y ~ ' ~  

This branch of the state, then, clearly saw its role as that one of defending 

non-native use rights in the name of equahty. In practice, this meant the demise of the 

aboriginal food fishery through the licensing system and eventual resource depletion. 

The First Nations attempted several methods of resistance to the non-native 

encroachment of their fishenes. These strategies ranged £tom violence, property damage, and 

petitions to the government. Ali attempts were to no avail. The aboriginal hhers were unable 

to protea their fishery fiom usurpation during this period. 

5.4. Fisheries Policy in the 1890s: The Fisheries Case 

Throughout the late 1890s, the issue of aboriginal fishing rights continued to receive 

serious consideraiion by the Departments of Indian Mairs, Marine and Fisheries, and Crown 

Lands in Ontario. However, questions involving abonguiai rights were subsumed by the larger 

216 PAO, Irving Papers, MU 46/47/ 1 . 
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question ofwhich level of governent owned and controiied the waterbed in Ontario's idand 

waters. 

On N-ovember 18, 1 895, Hayter Reed, the Deputy Superintendent General of Indian 

Affairs, prepared a memorandum respecthg fïshing pnvileges cIaimed by Endians. Reed did not 

object to measures enacted by the Province meant to preserve the hhery, although he argued 

that the licemes should be fkee of charge, and for the sake of convenience, granted to each 

band rather than to individu&. As long as these licemes were eee, Reed argued they did not 

contravene Treaty promises that a b o r i w  peoples wouid be  permitteci the '%ee " prhdege to 

hunt and fkh as their forefathers had d ~ n e . ~ "  Reed pointed out that the alternative of having 

to provide relief during the close season would be ~ o s t l ~ . ~ ' ~  It seems therefore, that by 1895, 

the Department of Indian Mairs had conceded that the Province had the right to demand that 

Treaty Indians obtain licenses to fish for domestic use and for barter or sale. 

The dispute surrounding which level of govemment had the right to regulate the 

fïsheries withiu Ontario was eventuaily brought before the Supreme Court of Canada in 1894. 

At Codederation, the beds of al1 lakes, rivers, and public harbours not already granted by the 

Crown had been vested in the provinces under Section 109 of the British North Arnerica Act. 

The Dominion governmenf under Section 9 1 of the British Nortb America Act, however, had 

the power to legislate with respect to navigation and 

ownership of waters on lands reserved for aboriginal 

shipping The Dominion also claimed 

people, u n d  disencumbered of aboriginal 

217 'Memorandum for the Information of the Mulister in re fishing priviieges claimed by 
Indians," Hayter Reed, NAC RGl O, Vol. 3 909, File 107,297-3- 
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title. Both governments claimed ownership of the waterbeds and the right to regulate the 

Aemelius Irving, Iegal counsel for the govemment of Ontario, prepared the provinCid 

case. The fist question posed to the Court was: 

1) In whom are the beds of rivers vested - - in the Dominion or in the 
Province, and is there in this respect any and ifso, what distinctions between 
the various classes of rivers, public and private, navigable and non-navigable, 
tidal and non tidal. 

The Tenth question referred to the court deait with whether the Dominion government 

had the power to p a s  An Act respecthg Fisheries and Fishing, and the eleventh question asked 

specificaily ifthe Dominion had the power to legislate with respect to waters that were not 

within Indian lands. It rads: 

Had the Dominion Parliament jurisdiction to pass section 4 of the Revised 
Statutes of Canada, chapter 95, intitled "An Act res~ecting Fisheries and 
Fishing" or any other of the provisions of the said Act, so far as these 
respectively relate to fishing in waters, the beds of which do not belong to the 
Dominion and are not Indian lands? 

The Dominion Government argued that it had the power to pass the whole of the 

Fisheries Act. As to waters on lands reserved for Fust Nations, the Dominion argued that until 

disencumbered of aboriginal title, these waters were vested in the Crown in the nght of Canada 

and therefore under the exclusive control of the Dominion govemment.m 

Ontario asserted that the Dominion did not have the power to issue fishing leases and 

219 Ontario Factum, Joint Appendix, The Attorney Generai for îhe Province of Ontario 
and the Attorney General for the Dominion of Canada, PA0 IMng Papers, MU 1524, Box 85, 
Item 85/16, pt. 1 .  



iicenses for exchsive fisheries that did not already exist by law. Ontario asserted that the rîght 

of fishing in the waters of the province was a common public right and that the Dominion had 

no power to legislate in respect of fisheries except to prohibit fish being taken in an improper 

way and preventing the obstruction of  river^.^' 

Chief Justice Strong, when delivering his judgement on October 13, 1896, stated: 

I do not doubt that it is within the power of the Dominion parliament in the 
exercise of its authority to superintend, regulate and conserve the £kheries, to 
require that no person shall fish in any public waters within the Dominion 
nithout having &st obtained a license fiom the Minister of Marine and 
Fisheries or other officer of the Dominion governrnent and to require for such 
personai license the payment of such fees or duties as may be irnposed by 
Parliament, and to prohibit all persons who may not have taken out such 
licemes from f i shg  in any way; and also to prohibit partidar classes of 
persons, such for instance as foreigners, unconditionaüy fiom fishing. Such 
iicenses must, however, be purely personal Licenses confening qualification, 
and any Iegislation going beyond this and assuming to confer exclusive rights of 
£ishiog is (subiect to exception as to waters belonmnp to the Dominion and 
waters within the confines of unsurreendered Indian Reserves) unconstitutional 
and void? 

Therefore. so far as this section 4 attempts to confer exclusive rights to fish in 
provincial water, whether navigable or unnavigable, it was not witbin the 
cornpetence of Parliament. 

The Chief Justice elaborated on this point, stating that any attempt by the Minister of 

Marine and Fisheries to issue exclusive fishg rights in provincial waters was beyond the 

jurisdiction of Parliament He then defined provincial waters, drawing an important exception 

with respect to waters within unsurrendered abonginai Iwids. 

ai i  navigable waters within the boundaries of a province whether tidd or non- 
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tidal, excepting only such waters as belong to the Dominion, and ail streams in 
unsurrendered Indian lands. The power of Parliament to legislate so as to 
coder exclusive rights in Dominion waters is of course to be attriiuted to the 
1 st subsection of section 9 1, authorking legislation respecting the public 
propetty of the Dominion The 24th subsection of section 91 giving the nght 
to legislate as to lands reswed for the Indians comorehends the right to 
l e d a t e  respecting waters in unsurrendered Indian t e m t o .  Over these latter 
d&cription of waters, Parliament has, 1 concede exclusive jurisdictiona3 
[Emphasis added] 

In other words, if aboriginal peoples did not surrender their fisheries, these areas would 

not be subject to provincial reguiations. The case was appealed to the Judicial Cornmittee of 

the Privy Council. 

Meanwhile, confiicts between native and non-native fishers continued. In 1896, Sir 

W ~ d  Laurier requested that free fishing pnvileges be granted to the Saugeen First Nation for 

the waters fionting thek reserveeu4 The principal objection voiced by the Department of 

Marine and Fisheries was that this represented an important concession, as the abonginal 

people would be tempted to abuse this privilege by large fish dealers, and they would be 

competing with non-natives who paid for their l i c e n ~ e s . ~  

The following year, the Indian Agent at Chippewa Hill requested that there be no close 

season for the Saugeen First Nation for herruig fïshing in the waters around their reserve. 

According to the agent, weather conditions made it dficult to catch fish in the time pennitted 
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under license.226 Because an officer of the Department of Marine and Fïheries reported that 

this would be detrimental to the spawning of whitefkh, the request was refbsed for two 

At Cape Croker, in February 1894, the Municipal Council of Keppel Township 

demanded that the waters around White Cloud Island be withdrawn from the Indian license as 

it was deemed "an injury to the ~ ~ ~ ~ i c i ~ a l i t y . ~ ~ ~ ~  At the same tirne, the Cape Croker Band 

requested commercial fishing Iicenses for waters beyond their reserve. The Department of 

Marine and Fisheries advised Indian Mairs that non-aboriginal people would likely be 

dissatïsfied ifthese licenses were granteci. The Indian Agent infomed Hayter Reed that he 

thought it unwke to gant Iicenses which would "interfere or compete with outside fishermen." 

Indian Agent Jermyn continued: 

If those Indians get liberty to compete with outside Fishemen in the Georgîan 
Bay there is Little doubt but in a short tirne those wbite men wili use every effort 
they can bring to bear on the Fisheries Department to cancel or not gant the 
Indians the Speciaf Privilege they now enjoy and in my opinion the white men 
under such circumstances would be fully justined in taking such a course.229 

The following Match the Department of Marine and Fisheries received a petition Çom 

non-aboriginal senlers at Hope Bay requesting that the northem iimit of the Cape Croker 

226 Letter from John Scoffield to McLeaq 2 1 April 1 897, NAC RG23, Vol. 1 8 1, File 
727, pt. I .  

227 Letter f?om G. W. Pearson, Commander of the Dolphin, to E.E. P ~ c e ?  
Commissioner of Fisheries, 10 May 1 897, and letter fiom Prince to the Deputy Superintendent 
General of Indian M a i r s ,  20 M a y  1897, NAC RG23, Vol. 18 1, File 727, 
pt. 1. 

2î8  Copy of a Memonal of the Municipal Council of the Township of Keppel, 20 
January 1894, NAC RG23, Vol- 144, File 359, pt. 1. 

229 Letter f?om Jermyn to Hayter Reed, 16 Apd 1896, NAC RG10, Vol. 2439, File 



Liceose be d e c r e a ~ e d . ~ ~  Commercial acmiis, thus, was seen as a 1- for First Nations, who 

in the eyes of normatives, should not enjoy special rights. 

On November 12, 1896, J.M. Gibson, the Commissioner of Crown Lands, rendered an 

opinion regarding the applicabiiity ofgame and fishing Iegislation to the abonginai people 

within the Robinson Treaty area. Gibson interpreted the Treaty promises in a limited fashion, 

claiming only that the Treaty was intended to allow the aboriginal people to hunt and fish in the 

ceded territory without being deemed trespassers, and without having to take out a l i ~ e n s e . ~  

Hayter Reed disagreed, arguing that any legislation affecthg the Treaty right to hunt 

and fish would bave to have been consented to by the First Nations taking ~ r e a t y ~ ~  In other 

words, the aboriginal people would have to be made aware of provincial fishery regulations 

prior to Treaty. This would prove an important factor in the case of Treaty Nine where there is 

no evidence that provincial fisheries laws were discussed during negotiations. 

Once again, on November 26, 1897, the idea that a commission could settIe the issue 

was advanced by J.D. McLean. McLean recommended that at the very least, the Department 

shouid attempt to secure exclusive fishing rights for its wards, either by granting fiee licenses 

during open season, or exclusive rights in waters £?onthg their reservesmu3 Eventually, 

McLean requested a legal opinion f?om the Department of Justice in the summer of 1 897. 

Although the opinion deals primarily with game laws, it is signifïcant for our purposes because 

91,338- 
230 

23 1 
See sketch, NAC RG10, Vol. 243 9, File 9 1,3 3 8. 
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it also reveals the federal govement's general position towards Treaty rights. 

A Power, a lawyer in the Department of Justice, rendered this opinion in July 1897. 

Power stated that provincial game and fish legislation wouid be valid, ifnot disaiiowed, 

however, he dso cautioned that ifany provision was clearly c o n t r q  to the provisions of a 

Treaty it codd be deemed to be an improper and unjustifiable exercise of the Legislative 

234 power. 

Shortly after this opinion was rendered, the Minister of the Interior requested that a 

new enquiry be held in order to arrive at a satisfactory administrative agreement with the 

Department of Marine and ~ishenes.~' Once again a circdar was sent to the Indian Agents 

throughout Canada requestùig that the agents provide a description of the fishing limits which 

had been reserved for the aboriginal people in their locality, as well as any cornplaints which 

should be recognized. 

On April5, 1 898, Professor Prince of the Department of Marine and Fisheries prepared 

a memo for the minister regarding fishery privileges of I r ~ d i a o s . ~ ~  Prince maintained that the 

Department of Marine and Fisheries had upheld a consistent policy toward abonginal fishing 

rights based upon the legal opinion rendered in 1866 which had found that aboriginal people 

were entitied to use the public fishenes only on the same conditions as non-natives subject to 

the Fisheries Act and fishery regulations. For this reason, P ~ c e  felt that a new inquiry would 

not be usefil and would possibly lead to false expectations on behaif of the Fust Nations 

File 107,297-3. 
234 Letter fiom A Power to (unknown), 20 July 1897, NAC RG10, Vol. 2405, File 

84,041, t. 1. 
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people. 

5.5. The Fiskeries Case, 1898 

The Judicial Cornmittee of the Privy Councii handed down its rulîng in the Fisheries 

Case in May 1898. The Privy Council drew a distinction between the power to regulate the 

fisheries and proprietary rights in respect to them. They state: 

The fact that the jurisdiction in respect of a particular subject matter is 
conferred on the Dominion Legislature for example, affords no evidence that 
any proprietary rights with respect to it were transferred to the  orn ni ni on^^^ 

The court also considered whether, under Section 108 of the British North America 

Act (which stated that rivers and Iake improvements belonged to the Dominion) entire rivers 

were transferred to the Dominion or simply the improvements. They concluded that 

improvements only were traflsferred to the Dominion at Codederation. Legislative jurisdiction 

ody was conferred to the Dominion. 

They found, however, that the Dominion did have the exclusive power to enact certain 

ftshery regulations. This did not mean that a l l  provincial fisheries legislation was incompetent. 

The Province could, for example, enact laws respecthg the manner in which a private fishery 

was conveyed, granteci, or leased since this type of legislation deait specifically with property, 

f a h g  within provincial jurisdict io~~~~* 

The Judicial Committee of the Privy Corncil did not specihcdy refer to waters witbin 

Indian lands. Yet, it is clear from their opinion that they upheld the earlier finding of the 

NAC RGIO, Vol. 3909, File 107,297-3. 
237 Copy of JCPC decision in the Fisheries Case, NAC RG10, Vol. 2397, Fie 82,200. 
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Supreme Court which found the Province had no right to reguiate these waters as they 

belonged to the Dominion- One c m  surmise this from the court's discussion ofpubiic 

harbours, which, like Indian lands, were found to belong to the Dominion at the t h e  of 

Codederation, With respect to harbours their Lordships state: 

The Legislature of Ontario had jurisdiction to enact the 47th section of the 
Revised Statutes of Ontario chapter 24 except in so far as it relates to land in 
the harbours and cands ifany of the latter be included in the words "other 
navigable waters of Ontario." The reasons for this opinion have been already 
stated when dealing with the questions in whom the beds of harbours, rivers 
and lakes were ve~ted."~ 

Because the beds of harbours belonged to the Dominion, the Province had no 

legislative jurisdiction since these were not provincial waters. Since only the Dominion could 

pass laws in unsurrendered aboriginal temtory, it follows that if aboriginal people did not 

surrender their waters, provincial legislation would be invalid in these areas. Foliowing the 

decision, however, the Department of Indian AEairs did not entertain this notion, and conceded 

that the Province had the right to regulate aboriginal &heries, even within headland boundaries 

adjacent to Indian reserves. The fdure of the Department of hdian Affairs to assert its 

junsdiction in the unsurrendered water areas represents a breach offiduciary duty. The 

Department of Xndian Mairs, immediately after the court decision, dso abandoned any 

attempts to assert jurisdiction over water lots adjacent to reserve lands. 

Shortly f i e r  the decision of the Judiciai Committee of the Privy Council was rendered 

the fishing license at Cape Croker was substantîdy decreased in response to severd petitions 

sent to the Department of Fisheries by non-aboriginal commercial interests. The provincial 

- - - 

23 8 Copy of jCPC decision in Fisheries Case, NAC RG10, Vol. 2397, File 82,200. 
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Department of Fisheries granteci iicenses to non-aboriginal fishermen for the waters off the 

reserve as w d  as at Hay ~s~and.~~O 

The Band Corncil protested against the decrease in theu fishing limits that they had 

enjoyed fkom t h e  Ilnmemorid and declared that the reasons given for the decrease were 

''iLxndIicient, unacceptable, and unju~tifiable.~'~~' The Department of Indian Mairs was 

ineffectual in the matter, failing to protect the interest of the Cape Croker First Nation J.D. 

McLean was mwilling to antagonize the Province, arguing that there had been no evidence 

that the decreased fishing limits wouId cause injury to the band. McLean supported the actions 

of the Province, stating it was merely trying to balance the interests of aU concemed. 

The Ontario Fisheries Act passed immediately before this niluig contained a provision 

that appIied the Act to abonginai people fishing in the waters of the province of Ontario and 

incfuded the right of the Province to issue fishing leases and Licemes- Importantiy, however, 

the Act stipulated that the provisions could not prejudice aboriginal rights "specialiy reserved" 

or conferred by Treaty, nor coutd the Act apply to fishing in unsurrendered tenitory"' These 

restrictions acknowledged that the Province had no jurisdiction in unsmendered waters or in 

areas where speciai aboriginal fisherks had been set aside by the Dominion government. 

This policy would change considerably after the decision was handed down in the 

Fisheries Case. On May 17, 1902, S. J. Bastedo, Minister af the Fisheries Branch in Ontario, 

prepared a memorandum regarding the regdations to be passed by Ontario after the Fisheries 

1524, Item 85/20, Harbours and Navigation Case, package 29, Fisheries Item 1 1. 
240 Special fishery license, 23 April 1902, NAC RG10, Vol. 243 9, File 9 1,338. 
24 1 Cape Croker, Council Minute, 13 August 1 902, NAC RG1 O, Vol. 2439, Fie 

91,338, 
242 Lise Hansen, "Treaty Fishing Rights," Native Studies Review, 7 I (1 99 2): 16. 



Case. Bastedo states: 

At present Indians appear to do about as they like, and it is àïEcult to give 
them to understand that when fishing off their own reserves their actions are 
subject to the same regdations as those of the whites, there being not specific 
regdation on the subject. Their fishing operations shouid be subject to 
supenrision by Provincial Overseers. 

Indians shodd be prohibited fiom selling or bartering fi&, such as bas, 
speckied trout or maskingonge, ifthese classes of fish are prohiiited to be sold. 
We find Indians are very great offenders, and dso h t  many whites are 
disposed to encourage them to break the law. If Indians are pemiitted to seil 
bas, it would be difficult in many quarters to enforce the Iaw prohibiting the 
sale. 243 

Clearly Ontario's new fisheries policy was not about to recognize any special aboriginal 

or Treaty nght to exclusive fisheries. Bastedo simply ignored these important exceptions 

outlined by the court in the past. The Department of Indian Affairs, in response to Ontario's 

assertions, fded to raise these issues. It appears the Department of Indian Mairs simply 

admitted defeat. 

In 1900, the Ontario governrnent passed a new Fishenes  AC^.'^^ This new Act omitted 

the section found in eariier legislation protecting Treaty fishing rights or excluding uoceded 

waters. 

The policy towards abonginal fishing rights was not about to change significantly as 

oEcids began to discuss the terms and conditions of Treaty Nine. Shortly d e r  Treaty Nine 

had been signed, F. Goudreau, Deputy Minister of Marine and Fishenes, made it very ckar to 

243 "Memorandum of Fishery Regdations or Enactments suggested by the 
Province of Ontario," initialled by S. Bastedo, PA0 Irving Papers, MU 1482, Item 
W4Sf6- 10. 
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J-D. McLean that Ontario was responsible for the issuing of Ieases and licemes, and had 

assurned the responsibility fùlIy. Goudreau also stated that a commission to investigate 

abon& fishing rights was no longer necessary given the decision of the Judicial Commïttee 

of the Privy Council. He argued also that exclusive Gheries wodd be probiematic as 

aboriginal fishers were said to be cornpethg with non-aboriginal people to sell fish to wholesaie 

fish dealers, whereas in the pst, these areas had been requested for domestic purposes ~ n l ~ . " ~  

5.6 Conclusion 

These cases illustrate the evolution of a fisheries policy that favoured the interests of 

non-aboriginal commercial fishing interests over aboriginal interests- Over îirne, waters 

traditiondy relied upon by natives for sustename were leased to non-natives, and those areas 

granted to aboriginal people were diminished and depleted. When competing demands were 

placed upon the resource, any fishg rigbts granted aboriginal people were ofien 

retracted, despite Treaty promises that aboriginal people could continue to hunt and fish as 

they and their forefathers had done. 

The federal Department of Marine and Fisheries and the Ontario Department of 

Fisheries objected to the notion that abonginai peoples enjoyed special and exclusive fishing 

rights in the waters adjacent to their reserves, referrkg to the legai p ~ c i p l e  that the 6shery was 

a comrnon public good. Yet the evidence suggests that thek pnmary objection lay in the fear 

that special priviieges granted aboriginal peoples would lead to unfair cornpetition in the 

245 Letter fiom F. Goudreau, Deputy Minister of Marine and Fisheries, to J.D. 
McLean, 27 September 1905, NAC RG10, Vol. 3 909, File 107,297-3. 
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commercial fishery of Ontario. 

Even when officiais in the Department of Indian Affairs attempted to protect the 

interests of aborigkd peoples by trying tu secure the most generous fishing limits possible for 

abonginal communities, it was thwarted primarily because of the legal notion that denied that 

any one group could enjoy exclusive fishing @ S .  

In the following chapter, the fkhery at Osnaburgh will be examuieci in fight of t h i s  

historical context. In this chapter it will be demonstrated that the aboriginal community 

expenenced marginalization in a way that first proletarianized them, and eventrraliy depriveci 

them of the fishery dtogether, leaving them with littie if any opportudy to make a living 

during the summer. 



Chapter Six 

6 The Fishsy at ûsnabutgh 

In Chapter Five it was demonstrated that the Crown deliberately appropriateci 

abonpiniil fisheries in southem Ontano whenever there was competition for the resource f?om 

non-native settlers. This appropriation took place under the rubric of a lieral ideology of 

equal competition in the marketplace, which was used to deny "speciai" privileges guaranteed 

by Treaties. It was also shown that once appropriated, the fïshery was aiiocated to non-native 

fishers in ways that threatened aboriginal subsistence and commercial practices. In this chapter, 

it wili be argued that this ideolog'cal i?amework, and the policies that emanated fiom it, were 

applied to the fishev at Osnaburgh. Here, it is &O evident that the fishery at Osnaburgh was 

managed in a way that prohibited aboriginal peoples fiom owning the means of production and 

encouraged their role as primary producers for non-aboriginal fish buyers. 

In the late 1 SOOs, fishing was an important subsistence activity for the 

Mishkeegogamang First Nation. Charles Bishop, an anthropologist who studied the 

Mishkeegogamang, reports that beginning in the 1 820s until approximately 1900, due to the 

decline of large game in the area, the people at Osnaburgh subsiçted rnainly on fish and hare.246 

Although some large game reappeared at Osnaburgh in the early 1900s, fish remained an 

important subsistence food. Although most scholarly attention has been given to the £ùr trade, 

246 Charles A Bishop, The Northem Ojibwa and the Fur Trade: An Historical and 
Ecolo.@cal Studv (Toronto: Holt, Rinehart, and Wmstoq 1974). Rogers and Black also report 
that the Weagamow Lake people subsisted on fish and hare in the penod of 1880 to 1920: 
Edward Rogers and Mary Black, "Subsistence strategy in the Fish and Hare Penod, Northem 
Ontario: The Weagamow Ojibwa, 1880-1 920," Journal of Anthropoloacal Research, 32 1 



fish were equaliy as important to the native econorny. This fact was aptiy expressed by Father 

J . U  Couture, the priest in charge of the Catholic hdian Missions in Northem Ontario, who 

remarked: 

An Indian has his home on his hunting ground and he wiU change that only in 
very rare exceptions. He spends the winter there; when the s p ~ g  cornes he 
goes to shore of a river, at the moment of the fïsh's passage, as the M a n  lives 
mostiy on fish; two thirds of his food is fi&, contrary to the idea the Whites 
have that the hdian h e s  mostty from venison and destroys the game and the 
moose, the caribou and the decZ4? 

Commercial fishing was introduced to the Lake St. Joseph area in the 1920s. By 

the mid-1950s, commercial fishing had replaced trapping as the prirnary source of income 

for the Mishkeegogamang. However, at the present time, only a few families fish for food 

on Lake St. Joseph. 

The fishery at Osnaburgh can be characterized by three distinct phases leading to its 

eventual demise- Est ,  f?om the late 1800s until the 1920s, the Mshkeegogamang living at 

Osnaburgh, fished for subsistence, and also sold fish to the Hudson's Bay Company for 

consumption during the winter. The relationship between abonginai fishers and the Hudson's 

Bay Company is best seen as one between merchant and producer. 

After the 1920s, when non-native fishers entered the area, aboriginal fishers engaged in 

commercial fishing for the export market and the f o m  of merchant capitalism changed. During 

this second phase, which spanned until the 1 96Os, subsistence fishing decreased, and non- 

(1976): 142. 
247 Memorandum by Father J.M. Couture, 'Tlaidoyer en faveur des Indians," circa 
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natives took over the management of the commercial fbhery on Lake St Joseph Here, 

abonginai fkhers were most often petty commodity producers, owning their own equipment 

and selling fish by weight. The fishery was partidy a capitalist enterprise and partially a 

subsistence hhery. This period was dominateci by merchant capital, where a local fish dealer 

bought and sold fis4 and added little or nothing to the production process. The fishery was 

not made more efficient, and over time, e&g facilities deteriorated beyond repair- 

The third stage, beguuiing in the 1970s until present, is marked by the end of the 

subsistence fishery, the loss of traditional knowledge, and the forced closure of the commercial 

fishery by the state in an attempt to rationalize the industry mtiondy. 

The transition of the fishery fiom a subsistence activity to a commercial one, foiiowed 

by its eventual demise will be investigated in this chapter. It will be argued that the fishery was 

only partially transformed by capitalisq thereby remaining relatively undeveloped. Once 

abandoned by local capital nothing took its place. The deche of the fishery in turn, was a 

si&cant factor in the econornïc marginalkation of the Mishkeegogamang. The particdar 

pattern of development in this case can in part be understood wiih reference to the arguments 

advanced by Robert Brenner and GeoEey Kay- These authors also analyzed the issue of 

thwart ed develo pment, aithough in the Euro pean context. 

Brenner, in his malysis of European capitalism, advanced the notion that cIass relations 

conditioned economic development and explained divergent economic outcornes. Particuiarly, 

Brenner looked to propeq stmctures and the ability of one group to dispossess another group 

of land by appropriating and pnvatinng it. A key actor in the balance of class forces is the 



state, which may intervene to influénce the fate of one group or another. Brenner also 

demonstrated how particuiar class relations either fettered or hindered production Where one 

class could rely upon extra economic means in order to exact a profit, and were not compelled 

to invest in the production process, growth was stagnated. 

The cnuc of these arguments is applicable in this case because the aboriginal people 

were able to maintain their subsistence fishery, while also acting as petty commodity producers. 

The balan& of class forces was such that non-aboriginal people could not force aboriginal 

fishers to completely abandon their means of subsistence (their boats and equipment). The £kh 

buyer was able to obtain a profit d o u t  forcing aboriginal fishers to abandon ownership of the 

means of production and become wage labourers. The buyer simply paid aboriginal fishers less 

for the fish than the prke he obtained on the market without any incentive to invest in the 

production arrangement. This argument wili be developed f'urther below. 

Kay looked to the role of merchant capital in the development of 

underdeve1opment. One of the assertions made by Kay is that the process of 

industrialization in the underdeveloped world differed fiorn that in developed countries 

because it was partial; restricted Iargely to the processing of prirnary commodities for 

export, and providing limited employment ~ ~ ~ o r t u n i t i e s . ~ ~ ~  It will be argued that this 

process was also observable at Osnaburgh and the surrounding region. 

In order for capitaiism to fXy take hold, Marx States that it is necessaq for individuals 

to become property-less; to own nothing but their labour power. This involves not only 

248 S ee Geo Bey Kay, Develo pment of Underdevelo pment (London: Macmillan Press, 



separating the individual fiom the means of subsisteme, but also forcing that person to sell their 

labour power as a mems of survival. In this case, the fidl transition to capitalkm was not 

made. Abonginal fishers continued to fish for sustenance, although subjected to the restrictive 

regdations of the state. Abonginal fkhers also retained ownership of their boats and nets and 

held their own commercial ticense or could fish on the band license and could therefore 

maintain a degree of a ~ t o n o m ~ . ~ ~ ~  Alternative employment was &O a d a b l e  in the mines, and 

aboriginal people could continue huting and trapping as a way to provide food for their 

faoùle~?~ More importantly, relief in the form of weffare was available. 

6 1. Phase One: The Traditional Fishm 

Fishing was an important part of the subsistence economy of the Nishnawbe living in 

northern ~ n t a r i o . ~ '  Both men and women engaged in fishing during this penod. The 

aboi@ people supplied the Hudson's Bay Company with fish in retum for provisions and 

periodically fish was traded in r e m  for made bea~er?~  

Fisheries were Iocated in places where aboriginal people knew the temperature of the 

1975) 126. 
249 In contrat, in British Columbia, the Province used the iicensing system to capture 

aboriginal labour by issuing licenses to cannery operators rather than native people. See Diane 
Newell, Tangled Webs of History: Indians and the Law in Canada's Pacific Coast Fisheries 
(Toronto: University of Toronto Press, 1993) 77. 

250 This was particularly tme in the 1940s, when there was an acute labour shortage in 
the mines at Central Patricia and Pickle Crow. 

251 One elder at Mishkeegogamang stated that they wodd use the same nets that were 
used during the summer, and set them under the ice. He fished all year round on Lake St. 
Joseph 

252 For example, in 1904, Alex Lawson was offered 16 Ml3 for fishing in the winter. 



water was suitable for a successful fisheryB3 W e  certain fishing spots might have been used 

repeatediy, they were not considered to be the property of any one family. 

In spring several families set nets at the mouth of the Albany ~iver?' Sturgeon was 

caught on the Albany River between Lake St. Joseph and Fort Hope, parhdarly at Mimùiiska, 

and @eery s Tent) Atikokiwm ~ a k e s . ~ '  Before entering Miminiska Lake, for example, Bishop 

Anderson remarked that sturgeon were speared as fast as the weapon codd be used? 

Geologist Robert Be& in 1886, also noted that at a spot just below Eabemet Lake, on the 

Albany River, there was a sturgeon fishing dam2" Beii aiso noted that there was an Indian 

camp at the entrance of ka-wi-tos-kaw-ig-a-& known today as Achapi ~ a k e . ~ '  In 1896, 

Reverend Faries began a journey fiom Fort Hope to Osnaburgh. After leaving Snake Falls, 

Faries met a large group of men 6om Osnaburgh who were fishing at a camp nearby. In the 

summer of 1903, McInnis, a geologist working for the Geological Survey of Canada, travelied 

through Lake St. Joseph on his way to Fort Hope. He noted that speckled trout were caught 

253 EIder interview, 1996. 
254 The Lawsons, the Wassakeesics, and the Nasakeesics. 
255 It is not cIear ifcertain spots constîtuted home bases. The concept of a home base 

was introduced by Edward Rogers and Mary Black Rogers in ccSubsistence Strategy in the Fish 
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at the foot of the lake and fùrther d o m  the Albany.z59 

In the summer, separate hunting groups gathered at various fish camps.260 Nets were 

set at Pedlafs Path Bay and near the Hudson's Bay Company post on Lake St. ~ o s e ~ h ~ ~ '  The 

post manager refers to "the fishing women" who had pitched their camp at the Hudson's Bay 

CompanyY Widow Orgwaossinoene &hed on Lake St. Joseph across fiom the Hudson's Bay 

~ o s t . ~ ~ ~  

During the fa, the people moved to their h u h g  grounds and in winter hunting 

groups would reIocate near a lake where they could obtain fish According to Rogers, the 

women would fi& while the men continued h~ntuig .~~ '  At this t h e ,  gill nets or set h e s  would 

be placed under the ice. In 1886, Robert Bell described a fa11 fkhery located 40 miles &om the 

west end of the lake 264 Beli also noted a f d  fishery on Osnaburgh Lake, at the entrance to 

Pedlats Path ~ a ~ . ~ ~ ~  The Hudson's Bay Company used at least two f d  fisheries: one at Dog 

HoIe Bay, kept by Naskey and his wife, and the other fùrther west, kept by John Skunk and his 

259 NAC RG45, Vol. 224, Notebook No. 1445, William Mches ,  1903, notes on 
route f?om Sandy Lake to Fort Hope. 

260 In 193 1, Father Rolland reports baving encountered a group of several families on 
an island near Lake Medicine Man where there were five tents and racks for drymg moose 
meat and fish. It is not clear ifthe site of the Hudson's Bay Company Post had dways served 
as a gathering site, but this was certainly the case &er the Treaty was signed in 1905. 
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262 PAM HBCA B. 155/a, Osnaburgh Post Joumals, 9 April1905. 
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6 1.1. Traditional Fishing Methoh 

In the 1880s, spears were used to catch sturgeon. In 1886, Robert Bell reported that at 

Cedar Lake an Indian had a f ~ ~ h  spear with two prongs.267 At Eabemet Lake, Bell noted that 

one ofthe Indians spotted a sturgeon and "took hold of a steel tipped iron shard pole (with 

which he speared the sturgeon)." 

At one tirne, pior to the flood of 1934, tree bark was used to make string for netsz6' 

It appears that twùie was also supplied f h m  the Hudson's Bay Post for thk purpose.269 One 

elder recailed that in the past they used to make holes in the ice and use a pail handle for a 

fishing Another elder explained that the people used fish traps, although other elders at 

Mshkeegogamang did not recall this ~nethod.~~ '  These traps were constructed out of twigs, 

and would be set dong the shore at the mouth of a Stream. Further out fiom shore, a dam 

wouid be constnicted out of twigs, which would force the current of the Stream (and the fish) 

to flow into the trap. These traps would be used in November, when the lake fkoze over, util 

~anuar~.''~ In 1909, William M c h e s  noted that the trap-weirs (mechiken) were also in use in 

266 David Wright, "Reminiscences of Twenty-One Years Trading for the Hudson's Bay 
Company," Department of Lands and Forests (circa 193 0) 43. 
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the Attawapiskat and Winisk In 1909, Frank Edwards, Indian Agent at Rat Portage, 

reported on the state of dEairs at Osnaburgh while making annuity payments. Edwards noted 

that each family o m e d  a canoe, and collectively they owned at l e m  50 nets.274 In the early 

1 goOs, these canoes were constructed out of birch bark, however, these were later replaced by 

cànvass covered ~ a n o e s . ~ ' ~  

We have seen in Chapter Five that in southem Ontario the fishery was reguiated in a 

way tliat precl uded aboriginal fishers fkom competing cornmerciail y with non-native fishermen 

This was accomplished primanly through the iicensirg system, which allowed non-native 

commercial interests to secure access to traditional abori30inai fisheries, whiIe restricting the 

abdity of aboriginal fishers to sel1 their catch conimerciaIly. 

In the case of Mishkeegogmang, the same degree of cornpetition for access to the 

fishery did not prevail. h fact, several elders reported that anyone who wished to obtain a 

commercial ficense was able to do so. This was due in part to the fact that commercial 

Gshemen did not enter this area in large numbers und the L 93 0s and 40s, when policies to 

encourage aboriginal commercial fkhing were developed by the prowicial and federal 

govemments. In the 1930s, for example, the Ontario Department of Lands and Forests and the 

Fur trade to 1821 : A Shidv in Historicai G e o w a ~ h ~  (Aupst 1993) 224. Rogers suggests that 
fish traps were widely used by the northern Ojibwa in the fall. However, it appears that this 
niay not have been the case at Mishkeegogamang as severai elders had no recollection of the 
traps. 

273 FYiIiisun McIunes, "Report on a part of the North West Tedones of Canada 
dnined b the Winisk and Upper Attawapiskat Rivers," Canada Department of Mines, 1909. Y ' ' Annuity paynents in Savanne and Kenora Agency (1 906- 19 1 1 ), NAC RGl O, Vol. 
1 1,3 12- 
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Department ofIndian Mairs reached an agreement permîtting only bona fide settlers or native 

people to hunt, trap, or commerciaiiy fish in the area of Ontario lying noah of the main 

Canadian Transcontinental line, including ~ s n a b u r g h ~ ~ ~  This was intendeci to conserve 

wildlife, which was rapidy becoming depleted in the area. In the 1950s, the hinterland policy 

was introduced, which restricted non-aboriginal use of land and waters north of pikangikuam 

Because non-abon@ operators h e d  in the area later than was the case in southem 

Ontario, fewer licenses had been granted, making it easier to aiiocate waters to aboriginal 

interests when the Crown wished to do so. 

Unlike the fishenes fbrther south, Lake St. Joseph did not attract large American fish 

companies, primarily because of distance to markets and the fact that the lake couid not 

produce comparable yields of sturgeon. Moreover, the northem inland waters did not become 

accessible until roads were constructed in the 193 Os. Akhough this area was not subject to the 

same degree of conflict over the fishery as found fùrther south, it was transfomed nevertheless. 

6.2. Phase T~vo: 27ie Penetrahùn of Capitalkm 

As stated, once a rnarket-oriented commercial fishery was introduced to the area, the 

pre-capitalist relations of production were not fùlly destroyed, nor did a capitalist enterprise 

emerge. Subsistence fishing remained intact, and aboriginal labour was not fùily subsumed. 

276 Letter to Mr. Nicholson, unsigned, 27 August 193 1, NAC RGl O, Vol. 6746, File 
420-8C. 
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Indeed it was not in the interests of the fish buyers in northern Ontario to subsume aboriginai 

labour. On the one hanci, by paying for fkh caught, rather than for hours of labour, the buyer 

was not liable for the vanable tirne involved in catchhg a certain quantity of &h Nor was the 

buyer responsible for inefficiencies due to poor equipment, EssentiaUy7 the buyer was able to 

benefit fiom free labour power once the commodity was sofd. 

State intervention also subsidized local capital and acted as a M e r  disincentive for 

local capitalists to invest captai in the abonginai fishery. Why invest in ice houses if this cost 

codd be assumed by the Department of Indian AEairs? The fish buyer was also spared the 

cost of the reproduction of labour since subsistence strategies remained Iargely intact, and the 

Department of Indian Mairs provided relief ifnecessary. 

Although the pre-capitalist mode of production was only partidy destroyed, some 

sigdïcant changes in the fishery took pIace with the inception of the commercial fishery. These 

changes coincided with changes in the social structure of the Mishkeegogarnang First Nation. 

The first non-aboriginal commercial fisherman to move into the Osnaburgh area was 

Victor Johnson. Johnson amved at Lake St. Joseph in 19 16 or 19 1 7.27g He estabiished a 

fishery at Root Portage, purchasing fish caught from Osnaburgh fishers and shipping it to 

Hudson, Ontario. At this tune it seems that aboriginal people at Mishkeegogmang fished 

without a li~ense."~ In the 1 9 4 0 ~ ~  Johnson had a store at Root Portage. He would pay the 

278 Bishop reports that the commercial fishery began in 193 0, however at les t  two 
individuais were purchasing fish ftom the Osnaburgh fishermen in the early 1920s. 

279 Uafortunately, the licensing idormation for this period is not extant. 



aboriginal people in vouchers which could only be used at his store.280 At this stage therefore, 

the fishery did not differ greatly fiom the way in which trade was done with the Hudson's Bay 

Company. According to one elder, Johnson also supplied the aboriginal commerciaI khers 

with nets. Johnson's operation was later taken over by Roy Rozelle. RozeUe constnicted ice- 

houses and relocated the fishery operation to Doghole Bay. 

The first recorded request by the Mishkeegogamang First Nation for a commercial 

fisbing liceme on Lake St. Joseph was made in 1939. The fish were to be shipped to Hudson, 

and sold tbrough Frank Bowman, a l o d  fish buyer in Hudson, or to Sioux Lookout where it 

would be sold to Victor ~ohnson .~~ '  In 1940, the Ontario Department of Game and Fishenes 

agreed to issue the commercial license to the Mishkeegogamang First Nation Throughout the 

1950s and 1960s, there were two main buyers in the Osnabarugh area. One buyer, Roy 

Rozeile, lived at Doghole Bay. The second buyer, O d e  Weiben, lived in Pickle Lake. 

The commercial fishery was an important source of incorne for the Mishkeegogamang 

First Nation throughout this phase. By 1944, it was reported that at least 15 or 20 families 

were engaged in the summer commercial fishery operation2" In 1943 the Indian Agent 

reported that the fishery was "fair and gooci." Mr. Bowman noted that there was a shortage of 

ice, causing some of the fish to be wasted and others to just pass inspection. Giffard 

Swartman, the Indian Agent, reportedly tried to encourage the fishers to construct their own 

280 Elder interview, 1 996. 
28 I Letter, M o r d  Sw;trtman to McLean, 5 Dec. 1939, NAC RG10, Vol. 6965, Fie 

494/20-2, pt. 1. 
282 Letter, Swartrnan to McLean, 8 January 1 944, NAC RGl O, Vol. 6965, Fie 494/20- 

2, pt. 1. 



ice-houses, without departmental assistance, in order to aileviate this problem283 This was 

done in some c h  camps but aboriginal people lacked the capital in most cases2" Though the 

fishery was an important source of income, it had serious deficiencies. 

What is notable about the introduction of the commercial sale of f%h during this phase 

is the apparent lack of resistance by aboriginai fishers to the presence of a 

non-aborigmal fish buyer in the area, or to the licensing system in general. It seems that the 

licensing systern in fact pre-empted resistance by pemiitting abonginal fîshers to continue their 

traditional pursuit of fishirig independentiy, while also providing enough income to purchase 

additional foodstuffs and provisions. As long as aboriginal people c o n ~ u e d  to have access to 

their fishery, and were able to meet subsistence requirements, resistance was unllkely. It was 

not until the 1950s, when there was cornpetition for control of the resources emerged, that the 

First Nation took limited political action For example, in 1950, the waters of Osnaburgh Lake, 

although whoiiy surounded by the Indian Reserve, were licensed to David Wright, a non- 

aboriginal trader.*'' Wright's reported catch rose in the years 195 1 and 1952 while the 

reported catch by the Osnaburgh Band declined in the same years. Several other non- 

aboriginal fishers were also increasing their catches on the lake at this tirne. Thus, for a tirne, it 

seems that the Fist Nation was unable to sustain its yield due to increased activity of non- 

aboriginal f i ~ h e n n e n . ~ ~ ~  The decline in fish catch in those two years rnust have been 
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detrimental to the First Nation, given that Swartman reported that the people of his agency had 

also experienced a poor fur catch, leaving them "extremeiy destitute."lm Durbig this penod, 

the Osnaburgh Band petitioned the Department of lndian Mairs to have Osnaburgh Lake 

reserved for the exchsive use of the band in September 1 956. The Superintendent of Reserves 

and Trusts suggested that this might be accomplished by applying the headland-to-headland 

principle to the reserve at Osnabugh. It will be r e d e d  that this important clause was 

contained in the 1 894 agreement between Ontano and the Dominion respecthg Indian Lands. 

According to the terms of this agreement, the waters requested by the Mishkeegogamang First 

Nation should have been considered part of their reserve and they should have enjoyed 

exclusive fishing rights in this area However, no m e r  action was taken by the Department of 

Indian Mairs. 

The headland dispute had been raised on several occasions in relation to the Treaty 

Three reserves and the Ontario government refiiçed to recognize headland boundaries. As seen 

in Chapter Three, ifthe waters lying between headlands (such as the waters in Osnaburgh 

Lake) were found to be part of the reserve, they wodd be classifïed as Dominion waters and 

the Dominion govemment would have the right to allocate them exclusively to the First 

Nation.288 

The introduction of a market-oriented coinmercial fishery also transformed the social 

abonginal fishing activity on Lake St. Joseph at the t h e .  
287 Report by G. Swartman, 22 August 1952, NAC RG10, Vol- 6902, File 494/28-3, 

Pt. 5. 
288 As stated in Chapter Three, the Chief Justice concluded that the Dominion 

government would have the right to legislate with respect to unsurrendered Indian temtory. 



relations of Abonginal fishers who once fished independently for sustename 

increasingly began to seli their catch to non-aboriginal fish buyers wha had the necessary 

capital to own processing and transportation facilities. Although these aborigi.mil fkhers were 

not wage labourers, the fi& buyer offen advanced credit to them when the season began 

Thus, the individual fkher was obligated to seli his/her catch to a spe&c buyer. The fishers 

were also dependent upon the buyer to determine the price to be paid for each season's catch 

Fishers had to trust that the price they were paid once the catch was dehered to the processor 

was a fair one. 

According to M q  cooperation is the first change to occur in the labour process once 

subjected to capital.290 In this case, a degree of cooperation among fishers was introduced with 

the onset of commercial f i s a  although the equipment and the catch remauied the personal 

property of the individuaL Whereas once fisherms worked as families, or as indMduals, fishers 

often worked in pairs when fishing for commercial sale.w1 Additiondy -y of the fishers 

were incIuded on one band license and were therefore subject to a band quota set by the 

govement. Over t h e ,  several people would fish for one particular buyer, who organized the 

operation and packed and shipped the fish coiiectively. 

A degree of division of labour was also introduced with the evolution of the 

commercial fishery. Fish production was divided uito at Ieast three Merent stages, and 

performed by three groups of aboriginai people. The fishers would deliver their catch to the 

- - 

289 Two community dders stated that they could not recall any women participating in 
the commercial fishery, though women were involved in handling the fish once it was caught. 

290 Karl MW Capital, Vol. 1 453. 



buyer lakeside, where another group of aboriginal people, employed by the buyer, wodd 

inspect and repack the fishm For a time, aboriginal people were also employed to fill 

ice-houses and constmct boxes to hold the fish These groups worked for one (non-aborigmal) 

buyer, often referred to as the "fkh boss," who s u p e ~ s e d  the operation Finally, the fish was 

processed in a plant nearby, where abonginal people were employed as wage labourers. 

The fkheries provided an important source of income to the aboriginal communities. 

In most cases, commercial fishing was done in summer only, and fishers would either h d  work 

in the mines or trap during the winter months. However, in some cases, such as at Big Trout 

Lake, fishïng was done in winter as well. The Department of Indian Mairs found winter 

fishing particularly advantageous, because it meant substantial savings in relief payments.w3 

However, there were serious long-tem stmctural inefficiencies in the fishery. As stated, local 

fish buyers were able to pass the cost of inefficiencies to the fishers and therefore felt no need 

to invest capital in the fishery. During the 1960s the lack of capital Uivestment led to several 

problems with the operation of the aboriginal commercial fishery in the Patricia region. The 

fish companies felt no need to supply the aboriginal fishennen with ice-houses or equipment 

because if the fish were destroyed during shipping they would simply not pay for it: the risk of 

spoilage rested with the aboriginal people. Indian M a i n  attempted to ameliorate this problem 

by estabIishing new ice-houses throughout the Patricia District. Because aboriginal fishers used 

canoes, they were unable to cany ice with them in the boats. Hence, a certain amount of 

291 See Bishop 40. 
292 This process is described by Bishop on page 40. 
293 Letter Erom G. Swartman, Superintendent, Sioux Lookout Agency, to F. Matters, 



spoilage ow;urred before the catch was brought to shorew4 Sirnilady the &hing canoes were 

usually covered with canvas, which wodd rot and require replacing. Not ody was this costiy, 

but canoes often needed replacing during the peak fishing sea~on."~ However, the aboriginal 

fisher Iacked the capital to do so. 

By the 1960s, as commercial activity evolved, certain abuses of the abon@ fisheries 

also began to occur in northern Ontario generaily. In 1959, for example, three individuaI 

aborigkd fishemen were charged by Lands and Forests officers for fishing out of season 

These fishermen had been hired by various pilots in the business of shipping fish by air to 

deliberately fish out of season. In this instance, it appears that aboriginal people were unaware 

of the legalities invoived. When the cases were heard in court, Indian Agent Swartman 

expressed concem that "the Crown gave the Indians a harder time than he did the piIots 

involved and made it appear that the Indians were at fault rather than the a i n ; ~ a ~ s . " ~ ~  

The Department of Indian Mairs considered the viabiiîty of managing the aboriginal 

commercial fisheries in the Patricia District in order to overcome these inefficiencies and 

abuses. The commerciai airlices industry in the distnct was also keen to M e r  develop the 

inland commercial fishery, due to the decline in mining a c t ~ t y . " ~  (The Central Patricia Mine 

14 October 1959, NAC RG10, Vol. 6966, File 494/20-2, pt. 4. 
294 Report fiom J. C d e n  to D. Gimmer, 8 August 1959, NAC RGZO, Vol. 6966, File 
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had closed in 1956.) Indian AiEks defined its role in the commercial fishery as  one of 

providing assistance to the primary producer - the aborigid people. The regional supervisor 

of North Bay noted that Indian AfFairs becarne involved because native fishermen had been 

exploited in the past and many fisheries had remained u n d e v e l ~ ~ e d . ~ ~  Gimmer stressed that if 

the Department of Indian Affairs did not intemene, abonginal fkhers would be reduced to 

wage labourers and subject to fùrther exploitation He states: 

The Department of Lands and Forests wiii be forced to change their 
present policy and open these northern Lakes for non-aborigmii exploitation 
This will be a serious loss to the Indians sùice it wiU reduce them to the role of 
hired f i s h e m  at the mercy of unscrupulous operators who will be in a 
position to ay what they like and profit wili not be  retumed to the producer, 
the Indians. %9 

Gimmer suggested that Indian Affairs manage several native fishenes, although the 

Mery at Osnaburgh was not arnong t h e ~ n . ~ ~ ~  Departmental officiais expected that the people 

of Osnaburgh would merely handle the fish at P i d e  Lake and pack the &h stored at Doghole 

Bay rather than participate in a large-scale commercial operation at Lake St. Joseph. 

The main element of the strategy to develop aboriginal fïsheries employed by the 

Department of Indian Mairs was to retain ail commercial fishing Licenses heId by a band or an 

298 Letter fiom F. Matters to the Chie< WeIfare Division, 17 December 1958, NAC 
RGlO, Vol. 1143 1, and letter fiom Gimmer to Matters, 24 June 1959, NAC RGlO, Vol. 6965, 
Fiie 494120-2, pt. 3. 
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individual so the Department could deal effectively with fish buyers as a broker for the 

aboriginai people. The Department dso attempted to obtain licenses for lakes which it thought 

might othenvise be exploited by non-aboriginal f i s h e r n e ~ ~ ~ ~ '  The Ontario Department of 

h d s  and Forests agreed to CO-operate with the Man Mairs Branch, and issued licenses to 

aborigllial fishers when requested to do so. 

Interestingly, the officials of the Department of Indian Mairs made no reference to the 

aboriginal Treaty right to fkh as a possible source of protection for abonginal people. It seems 

that the Department had M y  acquiesceci to the notion that the allocation of the aboriginal 

fishery was entirely in the hands of the provincial govemment. 

In a birther attempt to prevent the exploitation of aboriginal fishers, the Deparûnent of 

Indian AFFairs implemented a tendering system for production fiom aboriginal fisheries. The 

Department hoped that this wotdd ensure better prices and prevent abuses. By introducing the 

tendering system for the right to seii the abonginal catch, the federal govemment was able to 

influence the pnce structure, and therefore the profit margin of the buyer. As well, the 

Province set quotas for each Iake. Consequently, the buyer was unable to increase production 

beyond a certain point, 

Despite the federal govemment's involvement, however, problems persisted. For 

example, in 1960, Orviile Weiben, owner of both Superior Ainvays and Armstrong Fishenes, 

informed Indian Mairs that his company had transformed the General Mine store in Pickle 

5. 
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Lake into a packing and fkh-handling facility. Weiben would enjoy a virtuai monopdy over 

the transportation and processing of fish produced in the area It was apparent, however, that 

Weiben was primariiy interested in securing fieight (as back-haul) for his aircraft Company 

rather than in the fishery itseK In fact, at times, Weiben would aiiow a catch to rot, unpaid far, 

ifit was not needed as air-f?eight.302 Weiben had requested that the fish production be 

decreased in the case of a mùiuig boom in the area, so that aircraft could be used for the more 

lucrative mining business.303 Consequently, he was not interested in r n a i n t ~ g  a continuous 

production pro cess requinng constant management. Weiben also maint ained that, as the owner 

of a company which had also established a packing piant, he should not have to tender for 

production304 The fish-processing plant at Pickle Lake was completed in 1962. 

During the foliowing year, Weiben was awarded most of the tenders to purchase and 

ship fish in the area. This caused conceni among officiais in the Departments of Lands and 

Forests and Indian ~ à i r s . ~ ~ ~  After meeting with Weiben to discuss his fisheq operation, the 

Regional Supervisor at North Bay concluded: 

It was obvious to those present that if the Indians involved in these fisheries are 
to share in the real profits they wiil have to constnict and operate their own 
packing station at Pickle Lake, or make arrangements with an independent 
party to construct a packing shed tu handle their fish [. . .] at the moment they 

302 Elder interview, 1996. 
3 03 "Minutes of Port Arthur Meeting-Suggested Revisions," (circa 1960) NAC RG10, 

Vol. 6966, File 494/20-2, pt. 5. See aiso letter fiom Regionai Supervisor to Chiet Economic 
Development Division, 1 5 Febmary 196 1, NAC RGl O, Vol. 6957, File 
40 V20-2, pt. 3. 
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are at the mercy of the purchaser, who is aiso the air carrier and owner of the 
packing station at Pic& Lake, and therefore the oniy party equipped to bid on 
this fish l a k e ~ i d e . ~ ~ ~  

B ecause Weiben (Armstrong Fisheries) possessed both packing and transportaion 

capabilities he enjoyed a distinct advantage over other potential buyers in the area. Weiben was 

in the position to give his own Company preferential transportation costs, wMe any other buyer 

wodd have to either negotiate for transportation with Weiben, or arrange for altemate, more 

costly transportation As fish were tendered for lakeside, other fishers complahed that unless 

they were also in the aircraft business, they could not ~ o m ~ e t e - ~ ~ '  

Not only did the local fish buyer fail to invest capital in the aboriginal fishery, the 

Deparmient of Indian Attàirs was unable to promote aboriginal participation in secondary 

production because of its unwillingness to compete with local capital. During the autumn of 

1964, for example, the Department of Indian Mairs considered consmicting a packing station 

at Pickle Lake and entered negotiations with the Province to acquire land at Pickle  andin^.^^^ 
It was believed that such a facility would aiiow aboriginal fishennen to obtain a better return, 

since they would no longer be at the mercy of local transportation companies. Weiben 

protested, arguing that the gcvernment should not be in the fish business. Thus, the 

govemment was constrained in its attempts to assist the First Nations. It codd introduce 

306 Letter f?om G.S. Lapp to Indian Mairs, 27 May 1964, NAC RGIO, Vol. 6959, File 
40 1/20-$~1 t 9. 
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measures to promote fairness, yet it couid not intemene with capital to promote an 

aborigmdly-owned and controlled processing facility. 

Local fish companies criticized the tendering system introduced by the Department of 

Indian Mairs, arguing that the governent was jeopardizing srnail businesses in the region by 

interfering with the market. For example, in 1964, Weiben protested the decision to award a 

tender for fish fiom the Patricia District to a Manitoba-owned fish Company, which, he argued, 

lefk his plant idle that year.309 That summer, the Northwestern Ontario Development 

Association wrote to the Minister of the Department of Citizenship and Immigration, on behaif 

of Ben Ratuskï, the owner of Shoal Lake Fisheries in Keewatin, to cornplain about the same 

tender. The association requested that in future the Indian Mairs Branch favour regional 

~ ~ e r a t i o n s . ~  Io In March 195 8, G. S. Lapp, the Regional Supervisor of Indian Mai rs ,  informed 

headquarters that plans to conçtnict a plant at Pickle Lake had been canceiled in light of the 

political support sought by Rozeile and ~atusk i .~"  The Province and the federai governent 

agreed that they would oniy undertake such an endeavour ifthe facilities were not provided by 

Indian Mairs in Pickle Lake. Memorandum, 3 1 March 1964, DIAND File W4/2 1- 1. 
309 Letter fiom Alexander Phfips to John Nicholson, Minister, Department of 

Cibzenship and Immigration, 26 August 1 965, NAC RGl O, Vol. 6959, File 494/20-2, 
pt- 10. 
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RG10, Vol. 6959, File 40 1/20-2, pt. 10. 

3 11 The Ontario Development Corporation had heavily supported Ratuski's Shoal Lake 
Fisheries. See letter from C.H.D. Clarke, Chief: Fish and WiIdlife Division, Department of 
Lands and Forests, to Rene Brunelle, Minister, Department of Lands and Forests, 3 June 1969, 
PAO, RGI -28 1-0- 1 6 G-F 4- 12, and Ietter f5om G.S. Lapp to Indian AEairs Branch, 3 March 
1965, NAC RG10, Vol. 6959, File 40 1/20-2, pt. 2 0. Ln response to the representations made 
by the Northwestern Ontario Development Association, the Minister replied that favour could 
not be given to Ontario operators, and expressed regret that these local operators were either 



private interests."* Clearly the Department of Indian Affairs was uflwiuing to interfere with 

private enterprise in the area. 

The only change that the Departrnent of M a n  AfEairs was able or willing to effect was 

that in fiture, fish companies tender for fish Iakesicie, so that the purchaser wouid be 

responsible for shipping.3'3 Despite reservations that this tendering system would eliminate 

outside firms that were unable to bid on fkh lakeside, the plan was a d ~ ~ t e d . ~ ' ~  

63. The Nov Elluge Site of New Osnaburgh 

One of the most signiscant trSLI1Sfoxmations in the social structure of the 

Mishkeegomang First Nation was the development of a centralized fishing community on Lake 

St. Joseph In the period pnor to the 1 %Os, few families lived on Lake St. Joseph. In 1922, 

Father Couture noted that at Lac Seul and Lake St. Joseph, the people gathered only once a 

year at the reserve in order to receive aunuiiy payrnents. Father Desautels, Couture's 

predecessor, had also remarked that the Indians were increasingly ieaving thek r e s e r v e ~ . ~ ~ ~  In 

the past, there were numerous &h camps dispersed throughout the Lake S t. Joseph area. B y 

the 1960s, most commercial fishing took place at centrtlized locations in three main camps on 

unwillin or unable to compete with outside firms. 52 Letter fiom G.S. Lapp to Indian AEairs, 30 March 1965, NAC RG10, Vol. 6959, 
File 40 1/20-2, pt. 10. 

3 13 Letter fiom G.S. Lapp, to Indian Mairs, 4 March 1965, NAC RG10, Vol. 6959, 
File 40 1/20-2, pt. 10. 
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3 15 Letter fiom Theodore A. Desautels, Sauit Ste. Marie, 10 November 1920, Jesuit 
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Lake St. ~ o s e ~ h . ~  l6 By the 1960s however, the majority of people resided in a permanent 

settlement on the reserve in the village of new Osnaburgh. As will be discussed in Chapter 

Seven, during this period plans were underway to divert the waters of Lake S t. Joseph into the 

W ~ p e g  drainage system In November 1956, the dams at Rat Rapids and Cedars Fails had 

been shut off in order that Hydro officials might record information on the proposed diversion. 

Officiais in the Department of Indian Mairs noted that "they were not in a position to assess 

the effect upon the Thdian intere~t."~" However, officials of the Department of Lands and 

Forests after conducting a bief patrol of the area, estimated that eventuaiiy the diversion might 

affect the water level at ~iminiska.~ ln These officials intewiewed sorne commercial fishermen 

in the a r q  who apparently stated that the diversion was unlikely to make a merence to the 

fishing above the dam, and that ody limitecl fishing took place below the dam dong the Albany 

This observation seems erroneous given the traditional use of the Albany River as a 

sturgeon fishery. 

In the Iate 1950s, the Osnaburgh First Nation requested that the terminal area at 

Doghole Bay be retumed to the First Nation, though a portion of it continued to be 

316 Bishop States that the three main camps were located at Smooth Rock, Jackfish 
Nanows, and Big Narrows. The elders interviewecl for this study conhned that most fishing 
was done on Lake St. Joseph, although some Mishkeegogamang members fished comrnercially 
at Bow Lake, north of Osnaburgk 

3 17 Letter fiom W.C. Bethune, Superintendent of Reserves and Trusts, to A W. Manby, 
Assistant General Manager, Hydro Commission of Ontario, 3 1 October 1956, DIAND Ontario 
Region File 410.1-116. 

3 18 Letter f?om G.A Hamilton, District Forester, to W.J.K. Harkness, Chiet Division 
of Fish and Wddlife, 1 November 1956, DIAND File 40 1/8-4, Vol. 1. 

3 19 Letter fiom G.A Hamilton to W.J.K. Harkaess, 1 November 1956, DIAND Fie 
40 1/8-4, VOL 1. 



~ c c u ~ i e d ~ ~ ~  The Department of Indian Mâirs considered purchashg the buildings fomerly 

owned by the Lake S t Joseph Transportation Company at Doghole Bay so that the &h caught 

by aboriginat commmities north of Pickle Lake could be packed and shipped fiom witbin the 

Osnaburgh comm~ni ty .~~~  This was preferred to ushg the packuig faciiities owned by Wieben 

at PickIe Lake where it was felt that employment possibilities for the aboriginal people were 

limited.322 The Department of Indian Mairs proposed to purchase the packing plant at 

Doghole Bay as part of a larger scheme to establish a new native village, where a sawmill and 

box plant would also be built. According to the local Hudson's Bay Company Manager, the 

Department of Indian Mairs planneci to construct the new village in an attempt to rem* the 

F i  Nation, whose members had been gradudy relocating off-reserve towards Pickle Lake 

once the highway Eom Savant Lake had been built. The Bishop of James Bay, Reverend 

Neville Clarke, expressed concem with the situation, noting "the people seem to be spread all 

over the place, and there is no centre."323 Agency staff of the Department of Indian Mairs 

reported that many people were living in tents dong the highway at the tirne. These families 

had left Lake St. Joseph primarily because a new school had been constmcted at the new 

village site. People moved back to Doghole Bay in surnmer in order to participate in the 

- 

320 Letter f b m  W.C. Bethune, Superintendent, Reserves and Trusts, to B.D. Gordon, 
Solicitor, Department of Hïghways, 4 January 1957, MNR file 1 17467. 

321 Letter fiom D .Gimmer, Field Officer, North Bay, to Regional SupeMsor, North 
Bay, 7 January 1960, NAC RG10, Vol. 6966, Fie 494/20-2, pt. 4. 

322 Dr& "Commercial Fishing Patricia Portion of Northem Ontario," (unsigned, 
undated NAC RG10, Vol. 6966, File 494/20-2, pt. 4. 1% Letter f?om N e d e  Clarke, Bishop of James Bay, to H.W. Sutherland, General 
Manager, Northem Stores, Hudson's Bay Company, 20 February 196 1, PAM HBCA 
RG7/l/S3 O. 



commercial f i s h e ~ y . ~ ~ ~  Thus, the successful operation of the hhery at Doghole Eay would 

have contributeci to the cohesiveness ofthe community. However, the establishment of the 

new settlement took many families away f?om their traditional fishing areas. Accordhg to 

Martin, the Assistant Superintendent, many of the comxnunity elders complained of the new 

location, and often spoke "of the old days when things were so good and how fishing was 

good and their gardens grew . ,325 

The federal govemment's zttempts to purchase the packing plant were thwarted 

because the Province intended to retain the site as a public landing. According to the 

Department of Lands and Forests, it was the only site suitable as a Ianding because the 

remahbg shorehe was subject to serious flooding. Despite this setbaclq the Department of 

Indian Mairs proceeded wi t .  its plans to rdocate the aboriginal village near Doghole Bay, 

although the location was changed to two d e s  north ofthe onginai site. H.W. Sutherland, 

General Manager of the Hudson's Bay Company's Northem Stores Department, had the 

foilowing reservations about the suitability of the new location: 

The village site is about two miles north of Doghole Bay and off the road one- 
halfto one mile. It is located on a s m d  lake to give a water connection by 
water to lake St. Joseph The Lake is not navigable and does not produce fish 
(for hdians daily use), The site is roughly four miles fiom the sawn3.I and, if 
the fish acking plant were acquired, the village would be a good two d e s  
distant, 26 

324 Letter initiaiied C.H J-W., Manager, Northem (undated), PAM KBCA EG7/ 1/53 0. 
325 Letter 5om D.J. Borton, Superintendent, Sioux Lookout Agency, to the Regional 

Director of Indian Mairs, 29 February 1969, DIAND File 494/ 1 7- 1. 
326 Letter by C.H. J. Wmters, Manager, Northem Ontario District, 10 March 196 1, 

PAM HBCA RG7/1/530. 



By 1963, the majority of members of the Mishkeegogamang First Nation had moved 

near the Doghole Bay area3" Consequently, the Hudson's Bay Company planned to relocate 

the store approximately one mile north of the new settlement, despite the fact h t  there did not 

appear to be any evidence of new indusûy in the 

During tbis period, the Mishkeegogmang First Nation remained scattered dong the 

highway leading to Central Patricia Father Charland, the priest in charge of the Lake St. 

Joseph Mission, remarked tbat several L n h  were iiving dong the side of the r ~ a d . ~ "  

Sidariy, a geologist visifhg Lake St. Joseph in 1964 observed that there was no permanent 

settlemenf and that commercial fishing was the main Livelihood of the aboriginal people who 

"roarned the 

The move to the village caused considerable social dislocation arnong the 

Mishkeegogamang. Because f i e s  remained in the village so that the children could attend 

schooi, hunting, fishing, and trapping activities were reduced consider ab1 y " ' Alcoholism also 

became a senous problem during this period, in part due to easier access to the towns of Pickle 

Lake and Central Patricia. 

The Mishkeegogamang First Nation also attempted once again to purchase Rozelle's 

- - 

327 Letter fiom C.H.J. Wmters to Reverend NevilIe Clarke, Bishop of James Bay, 
Moose Factory, 12 March 1963, PAM HBCA RG7/1/530. 

328 Letter from C.HJ. Wmters to Neville CIarke, Bishop of James Bay, 1 February 
1963, PAM EXBCA RG7/1/530. 

329 Letter from Father Charland to Leguerrier, 9 December 1968, Archives 
Deschâtelets (Oblate Archives), File LCB3328.C45L. 

330 P.M ClEord, "Geology ofthe Western Lake St. Joseph Area," Ontario 
De~artment of Mines Geological Report No. 70 (1 969): 2. 

33 1 See report by Canadian Bechtel Ltd. Environmental Assessrnent of the Lake St. 



packing plant at Doghole Bay, but lacked the necessary The chief ofthe Resources 

and Industries Division of Indian AEàirs supported the band's request, noting that the band had 

been '"oypassed" in the past: they had not been provided with sufficient training or supemision 

for development projects. He also remarked that the Osnaburgh area had been identified by the 

Department of Indian Affairs as a "problern area'y333 The Superintendent of the Sioux 

Lookout Agency, however, found that Rozelle's equipment was in bad need of repair and 

shouid not be pur~hased.334 

Meanwhile, the plan to return a portion of land at DoghoIe Bay to the 

Mishkeegogamang First Nation remnineci stalled. In November 1965, W.P. Mchme,  the 

Admuiistrator of Lands, Department of Indian Mairs, wrote to the provincial Surveyor 

Generd regarding the terminal area at Doghole Bay, as it was believed that the Department of 

Lands and Forests was about to issue Land Use permits to non-abonginal commercial interests. 

Mchtyre remarked that the area was used by the Osnaburgh Band as an access point to Lake 

St- Joseph for fishing purposes. He also observed that the site was critical ifthe fishing 

operation were enlargeci, noting that it was key to the economic development of the First 

~ a t i o n ~ ~ '  

The foIiowing year, the Province agreed to r e m  most of the terminai site to Canada, 

Joseph Projecf December 1975. 
332 Letter fiom V. Raymond to Superintendent Sioux Lookout Agency, 25 January 

1965, NAC RGIO, Vol. 6967, File 494120-2, pt. 9. 
333 Letter f?om Chiec Resources and Industrial Division, to the Regional S u p e ~ s o r ,  

23 March 1965, NAC RGIO, Vol. 6967, File 494/20-2, pt. 9. 
334 

335 
NAC RGIO, VoI. 6967, Fie 494/20-2, pt. 9. 
Letter from W.P. Mchtyre to RG. Code, Surveyor Generai, 19 November 1965, 



excepting the area used as a fish packing plant and an access point to the ~ake.'" 6 1970, the 

Mishkeegogamang Fiist Nation paid an administrative fee of one hundred dollars so the 

terminai area could once again become resenie land. Eventually, the entire area was retumed 

to the First ~ a t i o ~ ~ ~ ~ '  

Thus, by 1970 a fishery had evolved in which local f%h buyers were able to either 

subsidize their own transportation industries with the catch fiom aboriginal fishers, or could 

rnake mflicient profit by obtaining a much higher p r i e  on the market than that paid to the 

mer. There was linle incentive to invest in the production of the h h q .  The Department of 

Indian Mâirs, by acting as rniddlernan between the abonguial people and the fish buyer, 

actuaily subsidized local buyers by supplying equipmnt and ice-houses. As Kay had observed 

in other underdeveloped economies, the transition to industrial capital was oniy partial in this 

case. Local capitalists were willing to invest in fish processing for export, however, they M e d  

to completeIy and fùndamentaily trand?onn the aboriginal fishery itseif The property relations 

in this case were such that once dispossessed of water rights, aboriginal fishers were left as 

prîmary producers, at the mercy of local fish buyers who possessed both knowledge of the 

market and the rneans of transportatiun. 

Meanwhile, the McIvor Commission on Freshwater Fish Marketing which had been 

created in 1964, was holding hearings in the area. According to one observer who attended ail 

M N '  file 1 17467. 
336 Letter fkom W.P. McIntyre to R Code, 23 August 1966, MNR fle 1 17467. 
337 Letter fiom J.H. MacAdaxq Administrator oflands, Department of Indian Mairs, 

to G.H. Ferguson, Chief, Law Branch, Department of Lands and Forests, 2 1 December 1970, 
MNRfiIe 117467. 



of the hearings in Ontario, the majoày of fishennen and dealers in O&o were not in favour 

of the establishment of a marketing board. The dealers in Northwestern Ontario complained 

primarily of competition from WiMipeg fish companies, asserting that competition f?om 

outside f2ms should be restncted by I i c e n ~ e . ~ ~ ~  

6.4. PhaiFe TIrree: The Demise of lhe Fkhery and the CreaiSbn gf the Fresh Fhh 
Mwkefrefrng Bomd 

The Fresh Fish Marketing Board (FFMB) was created in response to concerns 

expressed at a 1964 federal-provincial fishenes conference with respect to the weak 

bargaining position of the Canadian exporters and fishermen in the eesh fish industry. In 

1952, the Royd Commission to inquire into Fresh Water Marketing problems of the 

fieshwater fishing industry in Canada was established. The Commission found that 

fishermen were totally dependent upon the purchaser, not knowing the pnce they would 

receive when they delivered their catch. It also concluded that the production and 

processing of fish was inefficient and costly. The key recommendation of the Royal 

Commission was the establishment of a marketing board to be the sole seller of fish in 

Ontario, Manitoba, Saskatchewan, Alberta, and the Northwest Territones. 

In essence, the Commission sought to decrease the profit of the middlemen in order to 

provide better retums to the fishermen It also sought to provide a better return by elimuiating 

redundant operations. Once the marketing board was established, there would be kwer 

338 Letter fiom C.H.D. Clarke, Chiec Fish and Wddlife Branch, to Kelso Robeas, 10 
December 1965, PA0 RG1-28 1-0- 19, G.F. 4- 12. 



dealers, and those remaining would become agents for the board.339 Shoai Lake Fisheries and 

Armstrong Fisheries were appointed agents for the corporation The Department of Indian 

Affairs maintained that during the transition period, it might be necessary to puchase 

secondary processing facilities to ensure that abonginal people had some means of livelihood. 

Weiben's plant in Pickle Lake was among the plants thought to be redundarit3" 

The province of Ontario concluded that the findings of the Commission were generaily 

acceptable, although more consultation was required with fishermen. The Department of 

Indian AfFairs was supportive of the Commissioners' findings, as it believed that such a board 

wodd improve the income of aboriginal fishermen, particdarly those in the remote regions.34 

In the f i  of 1969, the aboriginal fisheries in Northwestern Ontario were included witbin the 

scope of the Freshwater Fish Marketing ~or~ora t ion .~"  The Commission concluded that 

M a n  and Metis fishermen in the Northwest who were dependent upon the fishery for a living 

were among the poorest people in canada3" 

In 1969, due to the establishment of the FFMB, Weiben decided to sel1 his fish plant at 

339 ccMinutes of the Federal-Provincial Prairie Fisheries Cormittee," 10 February 1967, 
(Appendix: Board Model, page 2) DLAND Fie 1/20-2, Vol. 5. 

340 Interim report by Maurice Joubert, 26 June 1969, DIAND File 1/20-2, Vol. 10. 
34 1 Letter fiom RF. Battle, Deputy Minister, to the Minister of Indian A&rs, 24 

Febmary 1967, and letter Erom J.W. Churchman, Director of Indian Mairs, to the Assistant 
Deputy Minister, 29 May 1967, DLAND FiIe 1/20-2, Vol. 5. 

342 Press Release, Fresh Water Fish Marketing Corporation, 22 September 1969, PA0 
RG1-28 1-0-19, G.F. 4-12. 

343 "Summary of Report of Commission of Inqujr into Freshwater Fish Marketing," 
PA0 RGI -28 1-0- 19. Accorduig to the Assistant Deputy Minister of Indian Mairs, aborigind 
fishermen were in a weaker position than other fishermen since they fished in northern areas 
where prices were lower and expenses higher and their hffastructure was inferior to that found 
in the south. See letter Erom J.B. Bergevin, Assistant Deputy Mïnïster, to Minister of lndian 



Pickle Lake to the Department of Indian AEàirs. According to one observer, Weïben was not 

williog to continue operations ifhe did not have access to direct marketing3" 

Once the FFMB was established, aboriginal fish production declined signïficantly. This 

was attributed in part to the fact that aboriginal fishermen no longer had a face-to-face 

relatiomhip with the purchaser of the fish, whom, in the past, also supplied gear and credit. 

In 1970, extensive mercury poilution was found in the Eeshwater fisheries in northern 

Ontario due to industrial use of mercury by a pulp rniU in Dryden. The milt poliuted the English 

River, and Clay and Wabigoon Lakes, and the merairy had reached Lake As a 

resuit, the FFMB agreed to only operate if losses were assurneci by the federal and provincial 

govemments.346 The commercial fisheries at the Whitedog Reserve and at Grassy Narrows 

were closed because of high mercury levels. By 197 1 the commercial fisbery had declined 

considerably, and in 1974 no one had commercially fished Lake St. Joseph. Akhough it was 

not clear ifthe mercury pollution had afEected the lake, the iicenses were ternporarily 

suspended. However, nibsistence fishing was still done on a limited ba~is . '~~  

In 1971, fishermen in northwestem Ontario and Alberta claimed they were receivhg 

less retum than before the FFMB was estabiished. This was in part due to decreased demand 

AfEiks, 21 November 1969, DIAND File 1/20-2, Vol. 8. 
344 Elder Interview, 1998. 
345 Letter fiom RH. Belanger, Acting Chief, Resources and Lndustrial Division, to the 

Department of Indian Mairs, 3 Jdy 1970, DIAND File 1/20-2, Vol. 9. 
346 Letter fiom KM. Budgeli, Fisheries Specialist, to A R K .  MacDonald, DMND File 

1/20-2, Vol. 1 1. 
347 Canadian Bechtel Ltd. Environmental Assessrnent of the Lake St. Joseph Project, 

Dr& Report, (December 1 975) Vol. 1. 



in the U.S. for fish fiom areas of known mercury pollution348 The fishers also felt that the 

provincial govenunent was encouraging growth of the tomist industry at the expense of the 

cornmercial fishery, since tourists were pennitted to fsh on the lakes, while commercial 

operators had their licemes revoked once mercury levels were found to be too hi& 

AT. Wren, an economist employed by the Department of Lands and Forests, 

examined the dand fishery in 1972, and reported on the viability of the fiesh water fish 

industry in northwestem Ontario. Wren concluded that aithough the fishery was not viable, it 

should not be  abandoned because of its importance to the aboriginal people in the ares."' 

Wren noted that of the one thousand commercial fïshermen in the region, two thirds were 

aboriginal. Without the fishery these people would have to coilect welfare. 

In the 1970s, after Armstrong Fisheries closed, the Department of Indian AEàirs 

established a packing plant at Pickle Lake, primarily to handle production from Lake St. 

Joseph. There were severai problems with the operation. Airline costs escdated at the tirne. 

ORen there would not be enough fish to make a fùll load, although the fïshemen bore the cost 

of the ~ i g h t . ~ ~ *  ~t Mishkeegogamang, some families which had been engaged in the 

cornmerciai fishery throughout the 1950s and 60s stopped bhing. One elder reported that he 

had stopped fishing because the new management of the packing plant at Pickle Lake 

sometimes would delay sending a plane tu pick up the catch until a degree of spoilage had 

348 "Fish marketing Corporation ruMing into difficulties," Financial Times 3 0 August 
197 1, DIAND File 1/20-2, Vol. 1 1. 

349 cc Study suggests commercial fishing operation not viable," Globe and Mail 25 
Februaryi 972, PA0 RGl A-1-8, Box 124. 
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already occurredBS1 

The Department of Indian Affairs gradually receded fiom the M e r y  for budgetary 

rasons. Accorduig to one observer, tbis lefi a Iack of leadership in the fishery locally, since the 

FFMB was ody engaged in marketing and did not participate in the management of the fkhery- 

Whiie older people lefi the £ishey, younger members of the First Nation were not interesteci in 

participating- The fishery at Osnaburgh simply feIl apart. 

Several factors Ied to the eventud decline of the commercial fishery at 

Mishkeegogamang. Firstly, the relocation of the village took families away fiom their 

traditional fishing grounds. Secondly, the Root River diversion caused significant water level 

fluctuations which hindered fishing. The creation of the Freshwater Fish Marketing Board led 

to changes in the management of the fishery that discouraged aboriginal participation. Finally, 

the Departrnent of M a n  AEiirs abaadoned its attempts to manage the fishery. 

6 5. Conclusion 

When Treaty Nine was signed at Osnaburgh in 1905, fishing was a s i e c a n t  means of 

subsistence for the Mishkeegogamang First Nation. By the mid- 1 SOS, commercial fishing had 

become the primaq source of incorne for this community. While some people began to work 

in the fish plant at Pickle Lake and at Doghole Bay, many families operated as independent 

commercial fishers and rnoved to fish camps on Lake St. Joseph during surnrner. Although the 

fishery was transformed by capital, this transition was limited. Fishers were able to remain as 

35 1 Elder interview, 1996- 



independent commod* producers rather than as wage labourers. This was in part the result of 

state intervention which sought to ensure abonginai participation in the fishery through the 

iïcensing system This e m e d  that aboriginal people enjoyed a degree of independence fiom 

non-aboriginal fish buyers. Local capitalists who purchased fish and operated airlines felt little 

need to reinvest capital in the £ishery since inefficiencies were borne by the fisherman.. Often, 

the Department of Indian Mairs was expected to bear the cost of assistance. As a r d t ,  the 

fishery remained underdeveloped. With the inception of the Freshwater Fish Marketing Board, 

the fishery at Osnaburgh slowly collapsed as fi& buyers and processors abandoned the 

business. 

By the mid-1970s, only a few families continued to fish Lake St. Joseph either for 

subsistence or for sale. Moreover, the skills and knowledge retained by the elders was not 

passed on to the younger generation. Because govemment assistance was dkected towards 

primaiy production, Me innastructure existeci once non-aboriginal buyers vacated the 

business. The division of Iabour supported by the Department of Tndian Affairs also meant that 

few aboriginal people obtained the necessary management skiils required to operate the fishery 

independently. 

As discussed in Chapter Five, the role of aboriginal people in fishery was shaped and 

constrained by the overriding p ~ c i p l e  that abonginal people should not enjoy a cornpetitive 

advantage by virtue of T r e a ~  or aboriginal rights, and that the state should in no way interfere 

with "private" cornpetition In this case, the roie of the state was iimïted to one of providing 

assistance to primary producers; any attempts to compete with local capital in the arena of 



secondary production were strongly resisted. As a r d t ,  the Department of Indian A f f ' s  

essentially subsidized local capital by in&g a portion of the costs of the operation 

Additionally, cIaims to aboriginal or Treaty fïshing rights, or titie to water lying between 

headlands, were rejeded by the governent of Ontario and only partïally advocated by the 

Department of Indian Mairs. Instead, the fishery operated under the provincial management 

regime estabiished under the legd maxirn of equd access to the fishery as a public good. 

The creation of the marketing board, however, represented a willingness of the state to 

intervene in the market in an attempt to strengthen an "undeveloped and back~ard"'~* fishery 

in Canada The introduction of an export monopoly, however, did little to ameliorate the 

position of the fishermen at Osnaburgh, or others throughout the no& AIthough successfid in 

eIiminating the middIemm, the marketing board codd not enable aboriginai communities to 

becorne owners of their own fisheries, nor were conimunities equipped to manage the fishery 

once dealers were replaced by agents of the board. 

We have seen that under the regime established d e r  the Treaty the position of the 

aboriginal fisher was limited to that of primary producer, with the assumption that aboriginal 

title to water had been ceded, and that the Crown had the authority to aiiocate the resource. 

The people of Mishkeegogamang were unable to dictate who could fish in their traditional 

waters. As was the case in Chapter Four, aboriginal people were unable to profit f?om the 

resources found in their traditiod temtory. In some important respects the stoq told here is a 

story of class fonnation, and of how the aboriginal fishers were 

..-. 
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serni-proletariaoized. In other respects, however, it is a uniqye story to aboriginal fkhers, who, 

because of the particular way aboriginal peoples have been marOn;ilized by the state and the 

Iegal system, were deprived of property, access to investment capital, knowledge, and political 

salience. 

In Chapter Seven, the appropriation of the waterpower and the development of 

generating station at Rat Rapids will be examhed. Here it wiU be shown that the Crown 

appropriation of this resource was premised on the notion that abon@ people were not 

entitled to profit fkom a resource that was vital to the development of the resource econorny in 

Ontario's north. As with the fisheries, abonginal interests were subverted to the interests of the 

state and of capital. In the case of Osnaburgh, the consequences were devastating. 

the Fresh Water Fishery in Canada. 
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Chapter Seven 

Hydro Developmen f ai Osnaburgh: 1934-1940 

7. Appropriation of waterpower 

In Chapters Five and Six the history of the appropriation of the aboriginal fishery 

was discussed. Thus far we have seen how this appropriation, and the subsequent fonn of 

class formation., lefi aboriginal peoples with little opportunity to compete commerciaiiy 

with non-natives. We have also seen that the appropriation of the fishery lefi abonginai 

people with a limited capacity to carry on traditional subsistence strategies, and relegated 

them to the role of primary producer in an industry owned by non-natives. In this chapter, 

the appropriation of waterpower will be discussed. Here, a similar process of 

appropriation took place, and aboriginai people were consequently depnved of potential 

profit fiom this resource. It will also be demonstrated that once waterpowers were 

appropriated by the Crown, aboriginal lands and waters were subject to economic 

development schemes which fùrther threatened their traditionai fishery. Moreover, despite 

legislative safeguards, state officials were willing to bypass legal considerations intended 

to protect aboriginal interests in order to meet the requirements of non-aboriginal resource 

users. 

Just as the Dominion and provincial govemments fought to secure the right to sel1 

land and timber in surrendered aboriginal temtory, they also competed for the right to 

appropriate and sel1 waterpower pnvileges. Individual capitalists were also eager to 



ob tain leases to waterpower since enterprises such as milIing and mining were dependent 

upon them. Tbus, control of a particiilar waterpower was as contentious and political as 

the allocation of a vast b b e r  berth or rainerai location, although mucli less attention liad 

been pajd by schoIars to this aspect Ontario's econoniy. 

.(n the case uFNorrh West Angle Treaty Three, the state so~ight co secure title to 

waterpowrrs witl-iiii territory set aside for native people after the Treatv had been 

nego tiated. The provincial goverrunent took special measures to ensure that aboriginal 

comunities would not ioterkre with waterpower development; a kep to economic 

devel o p e n t .  This eritailed the creation of law whicli altei-ed Treaties eritered into ~ 6 t h  

aboriginal people and wliich legitimated the appropriation of waterpowers once state 

actors became fuily cognizant of tbeir commercial vdue. 353 

This process went hand in hand with a racist ideology that aboriginal peoples were, 

and would remain, 'primitive,' meaning they were bound to traditional (pre- capitalist) 

economic pursirits. By casting abori=haI peoples in this way, state actors and capitalists 

eager to obtain rights to waterpower located in aboriginal waters could jus@ this 

confiscation in the name of progress. 

353 The significance of waterpower to industq was âptly descnbed by an official of 
the Winnipeg Hydro Electnc System who wrote: "Power in its many varied f o m s  is 
nothing more than a tool in the hands of mankind for increasing the rate of production of 
wealth, hence iu theory it should be considered of lesser importance than other wealth 
produchg resources, such as minerais, agriculture and fishbg. Present day commerce 
however, has been established dong lines such that dormant fiindamental resources cannot 
becorne active except through the agency ofpower and transponation." Memo by J. 
GLassco, Manager of Winnipeg Hydro Electric System, 1 926, NAC, RGS9, Vol 12, File 



As discussed in Chapter One, underpinning the assumption that aboriginal 

com~unities were somehow injurious to development was the notion that aboriginal 

peoples couid not participate in the capitalist economic system as anything but labourers. 

The hegemonic discourse of development went in tandem with the belief that aboriginal 

peoples were childlike and irrationaL3" Any notion that aboriginal peo ples might actively 

engage in the 'modern economy' spurred by hydro development withïa their temtory was 

quickly squashed by govemment officiais zealous to control the allocation of valuable 

resources. As with the appropriation of land, timber, and minerais, the appropriation of 

waterpower fiom aboriginal owners was a deliberate process. Nowhere was this more 

evident than in the intergovernmental discussions surroundhg headland-to-headland 

boundaries in the Treaty Three area to be discussed below. 

The usurpation of waterpower was also accompanied by an ideology of private 

property rights premised on the belief that an individual was entitled to property rights 

only if capable of irnproving the property.355 Subsistence activities such as hunting, 

fishing, and trapping were regarded as wastefiil and unworthy of giving rise to property 

rights. 

As it had with regard to the fisheries in Ontario, the Crown was able to assert that 

state ownership of waterpower would guarantee equal benefits of the resource to al1 

- - 

6040-2. 
3 54 The prevailing notions applied to aboriginal peoples at the t h e  are iùlly 

discussed by J.M. Blaut, The Colonizer's Model of the World: Geographical Difisionism 
and Eurocentric History (New York: The GuWord Press, 1993) 97. 

355 This idea is developed by E.P. Thompson, Customs in Common (New York: 
The New York Press, 199 1) 164- 165. 
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members of society rather than a pnvileged few. At the turn of the century, the privileged 

few were stated to be individual capitalists seeking excessive profit.356 Ushg this rhetoric 

of equality, the state succeeded in appropnating waterpower located on aborigiaal Lands in 

the name of the nationai/public interest. 

Not only did the state appear as an intennediary between private interests and the 

public good, but the usurpation of the resource was accomplished in a way that appeared 

neutrai, rational, and fair. For a fbndarnental characteristic of the modem capitafist state is 

the appearance that power is not exercised by individuais but by an abstract bureaucracy, 

and is based upon the objective mle of law.357 

The state ensured that it (through the creation of the Hydro-Electric Power 

Commission) would obtain royalties fiom use of the resource. The state also inserted 

itseifinto the arena of competing industrialists and was able to favour some ai the expense 

of others for partisan political r e a s o n ~ . ~ ~ ~  Waterpower, iike water and fisheries, were 

deemed to be public goods that could not be privatized or granted exclusively to one 

group. Yet the leasing power of the state, like the licensing system of the fisheries, was 

356 Wayne Skene, Delusions of Power: Vanim. Follv and the Uncertain Future of 
Hvdro Gants ~ c o u v e r / T o r o n t o :  Douglas and McIntyre, 1 997) 68. 

357 Derek Sayer, Ca~itaiism and Mode*: An Excursus on Marx and Weber 
(London and New York: Routledge Press, 199 2)  78. 

358 WhiIe it is beyond the scope of this thesis to analyze how the govemment 
utilized its allocative powers for political ends once appropriated &om aboriginal owners, 
it should be noted that the govemment of Ontario was able to shut some businesses out of 
the puipwood industry by refishg to gant  them leases to waterpower. 1 thank Mark 
Kuelburgh, Doctoral candidate at York University, for providing information to this 
effect. 
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used to dismantle communal aboriginal ownership and t r a d e r  the use rights of this 

resource from aboriginal peoples to individual resource developers. 

Z 1. C m n  Appropriation of Waterpower in Ontario 

The govemment of Ontario passed its fïrst waterpower legislation in 1898. Prior 

to this date, waterpower was included in patents to individuals. The Crown recognized 

the importance of securing title to this valuable resource both for revenues and as a key to 

controhg ftture economic growth. The Act Respecting Water Powers provided that the 

Commissioner of Crown Lands could reserve the waterpower, dong with land for the 

erection of buildings and a road aUowance, fkom any land sale. The annual report of the 

Commissioner of Crown Lands for that year emphasized the significance of waterpower 

for the economic deveiopment of the province. The development of waterpower, situated 

near pulp and paper mills and mineral locations, the report notes, would "greatly stimulate 

the development of manufacturing and minera1 industries, which in turn will afEord a 

remunerative home market for the products of the fm."3sg 

Abonginai peoples had no place in this new development, unless they could 

successfülly be persuaded to follow agricultural pursuits on the pockets of marginal land 

granted as reserves. Businessmen, setders, and the provincial government strove to 

ensure that aboriginal peoples could not occupy prime land, particularly if it fronted on a 

waterway or contained a waterpower. As mentioned in Chapter Three, this became 

apparent in the Treaty Three area, where the province of Ontario refùsed to confirm 

359 Report of the Commissioner of Crown Lands (1 898) vii. 
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reserves that it felt stood in the way of development. Particuiar agitation was expressed 

about the Wild Land Reserve located dong the banks of the Rainy River. 

7.2. Retroactive Appropriation of Wateapawer in Treaty Three 

In the early 1900s settlers began to petition for the surrender of the Rainy River 

reserves which they argued were not used by the First Nations- In 1906, the Dominion 

goveniment, at the behest of the province of Ontario, sought a surrender of the reserves 

so they could be sold to settlers. The govemment of Ontario insisted that it did not waive 

its rïght t O any waterpower within the area 360 and in 1 9 14 the Dominion govemment 

obtained a surrender of the WiId Lands ~ e s e r v e . ~ ~ '  

At the same t h e ,  the Deputy Minister of Justice, E.L. Newcombe, agreed to have 

each reserve in the Treaty Three area investigated to determine which resenres contained 

waterpowers so that these might be retained for ~ritario.~'* Frank Pedley, the Deputy 

Superintendent of Indian AEairs, reminded Newcombe that the reservation of 

waterpowers had not been conternplated by the Treaty or the agreements of 1 894 and 

1902. Newcombe replied simply that he saw no "legal difficulty involved" despite the fact 

that this new arrangement clearly abrogated Treaty rights.363 

360 Letter fiom A. Matheson to Frank Pedley, 19 March 1906, NAC RGIO, Vol. 
23 14, File 62,5094, pt. 1. 

36 1 Report to Council fi-om the Superintendent General of Indian Affairs, 28 Apnl 
19 14, NAC RG10, Vol. 4061, File 397,7 14. 

362 Letter Eom E.L. Newcombe to Frank Pedley, 6 February 1906, NAC RGlO, 
Vol. 23 14, File 62,509-4, pt. 1. 

363 Letter from E.L. Newcombe to Pedley, 6 March 1906, NAC RG10, Vol. 23 14, 
File 62,509-4, pt. 1. 
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The government of Ontario demanded the surrender of several other reserves 

along the Rainy River, includuig the Agency Reserve and Reserve Ida lying immediately 

to the north of the Agency Reserve. The growing town of Fort Frances was located on 

this land, and the banks of these reserves had been flooded by the dam installed by the 

Ontario-Minnesota Power Company in the early 1900s. The reserves were situated in the 

midst of the growing pulp and paper industry in the English River District, which, in the 

eyes of Premier Ferguson, constituted the engine of northem de~elo~rnent . '~~ 

By 191 5, the govemments of Ontario and Canada stiU had not confirrned the 

reserves set aside under Treaty Three. By this the ,  the most contentious issue was 

whether Ontario would c o h  the boundaries of reserves containhg waterpower. In 

19 14, negotiations between the two govemments to settle the matter resumed. At the 

same tirne, the City of W ' i p e g  appiied to divert the waters of Indian Bay of Shoal Lake, 

which surrounded Indian Reserves 39A and 4 0 . ~ ~ '  

The Shoal Lake diversion fùrther complicated the confirmation of the Treaty Three 

reserves. Severai islands owned by aboriginal people were located within Indian Bay and 

would be darnaged by the project. Moreover, the Greater Winnipeg Water District 

applied for title to the bed of part of Indian Bay necessary for the ~ o r k s . " ~  The portion 

of the waterbed applied for was located between the headland boundaries of the Shoai 

- - - - - - - - -. - 

'64 Ndes  3 93. 
365 In February 19 14, the Greater Winnipeg Water District had commenced survey 

work to Iocate the best place for the aqueduct. See letter fiom S.H. Reynolds, Chairman 
of Cornmissioners, to Duncan C. Scott, Febmary 26: 19 14, NAC RGl O, Vol. 3 178, File 
477,73 3 - 1. 

366 Letter fiom J.D. Mclean, to RS .  Mackenzie, Indian Agent, Kenora dated July 



Lake Indian Reserve. Sam Bray, the Chief Surveyor for the Department of Indian Mairs ,  

recommended that the aboriginal people be compensataxi a sum for "the hdian interest, 

whatever it may be, in the bed of the ~ a ~ . " " '  

In May 19 14, the Law Clerk of the Departmene of Indian AfFairs expressed the 

opinion that the bed of Indian Bay in Manitoba was part of Indian Reserve 40. 

Consequentiy, the Department of Indian Mairs dealt with the application made by the 

Greater Winnipeg Water  uth ho rit^.^^' The W-peg Water Authority agreed to pay 

meen  hundred dollars to the Deparîment of Indian AfEairs for a patent to the lake bed and 

sale was eventually authorized by Order-in-Council on March 3, 19 15. The Shoal Lake 

First Nation was not asked to surrender the bed, even fiough it was deemed to form part 

of the reserve. Shortly after the sale was arranged, the Ihdian Agent at Kenora reported 

that the people of Shod Lake First Nation were very exercised about the work of the 

Greater Winnipeg Water Authority, and demanded compensation for the use of their 

lands. No mention of the lakebed was made.369 

7.3. The SIroalLnke Diversion 

Aubrey White expressed concerns with the far-reaching implications of the 

headland-to-headland clause for the fiiture economic grawth of the region, stating: 

27'h, 19 14, NAC RGIO, Vol. 3 178, File 477,733-1. 
367 Memorandum fiom S. Bray to Deputy Supefintendent General, 3 April 19 14, 

NAC RG10, Vol. 3 178, File 447,733-1. 
368 Letter fiom AS. Williams, Law Clerk, to D.C. Scott, 1 1 May 19 14, NAC 

RGIO, Vol. 3 178, File 447,733-1. 
369 Letter fiom W. McKenzie, Indian Agent, Kenora, to Secretary, Department of 



This provision is very far reaching and might seriously cripple Our action 
with respect to the application of Winnipeg for leave to take its water 
supply from Shoal Lake, and 1 think you wiii agree with me that there is 
much room otherwise for future trouble under the clause as it reads[. ..]"O 

White added that waterpower would be incfuded in other reserves ifheadland boundarïes 

were recognized. 

Duncan Campbell Scott, the Deputy Superintendent General of Indian Affairs, 

proposed a solution to the waterpower issue. In a letter to Aubrey White, Scott 

suggested: 

1 think we rnigbt arrange the question of water powers by your allowing 
the Indians water powers, not exceeding 500 horse power; this limit, you 
will remember was fixed by the prelùninary agreement for Treaty No. 9. It 
seems to me that the Indians should have some interest in larger water 
powers in the Treaty 3 reserves which might be fixed on a percentage of 
the gross earnings of water powers when d e ~ e l o ~ e d . ~ ~ '  

Scott never entertained the notion that aboriginal people were entitled to full 

ownership of the waterpowers found within their reserves. Moreover, he saw no problem 

negotiating ntch an important provision which would alter the Treaty long after it had 

been negotiated with the abonginal people. Scott's proposed solution reflects a belief that 

aboriginal peoples must not intetfere with economic improvement, which in this case 

constituted waterpowers exceeding five hundred horsepower. At best, abonginai people 

- 

Indian Mairs, dated July 20; 19 14, NAC RGIO, Vol. 3 178, File 447,733-1. 
370 Letter fiom Aubrey White to DCScott, December 1 5fi, 19 14, NAC, RGI O, 

vol. 23 14, file 62,509, pt. 1 
37 1 Letter £tom D.C. Scott to White, 30 December 1914, MNR Indian Reserve File 

186,s 14. 
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might be permitted to enjoy a residual interest in naturai resources found on their resenre 

lands. 

The foilowing year, both goveniments exaniined the survey plans and field notes of 

the Treaty Three reserves to determine which reserves contained waterpowers. Scott 

reiterated his suggestion that the aboriginal people should be entitled to f'ifty percent of the 

revenue of waterpower development on reserves. However, the Mïnister of Lands and 

Forests would not agree to the suggestion, asserting that aboriginal people should be 

entitled to only ten percent of the royalties." The opinions of both Scott and White were 

totaliy arbitrary, with no consideration given to the possibility that aboriginal people were 

entitled to fùll ownership of waterpower. 

Following this exchange, the Ontario government unilaterally passed legislation to 

c o h  the boundaries of the Treaty Three reserves and repeal the headland-to-headland 

clause found in the earlier agreement. The new Act Respecting Indian Lands States: 

b. .] and the land covered with water lying between the projecting 
headlands of any lake or sheet of water not wholly surrounded by an Indian 
Reserve or reserves and islands wholly within such headlands shall not be 
deemed to fonn part of such reserve [. . .] 

Thus the "Indian problem" was legislatively swept away. The federd government 

did not pass concurrent legislation, although Scott participated in drafting the provincial 

Act. Given that the Department of Justice had recently recognized headhd-to-headland 

boundaries in the Shoal Lake case, Scott would have found it politically embarrassing to 

recommend repeaiing the legislation. 



Just as the concept of pnvate property in land was implanted in British North 

Amencq the notion of property rights stemming fkom improvement, which in this case 

constituted the hamessing of energy, was extended to the ownership of waterpowers at 

the turn of the century in Ontario. 

As was have seen in Chapter Four, the provincial Crown was carefid to avoid such 

problems in the Treaty Nine area, Uisisting that waterpowers be identified and excluded 

nom reserves aitogether. The Department of Indian Mairs was somewhat constrained in 

its ability to seek the most beneficiai arrangement for aboriginal people, in that Ontario 

had a vimial veto over reserve land selection after the St. Catherine's Mïlfing Case. 

Although charged with the responsibility of protecting aboriginal people &orn fiaud and 

abuse, it could do little to prevent the govemment of Ontario f?om claiming waterpower 

before a Treaty with the Nishnawbe had been negotiated. At best, Lndian Mairs  officiais 

could justifjr such appropriation by offering the paradoxical reasoning that it was best for 

abonginal people that they not be located near large waterpowers which would attract 

settlement, despite the stated a h  of the Crown to encourage a s ~ ~ a t i o a . ~ ~  

There were two principd ideologicai components sumounding the relationship 

between aboriginal peoples and the development of hydro-electricity in the early 1900s. 

First, state actors maintained that native peoples were not entitled to  ownership of 

-- 

372 

373 
Letter fiom White to Scott, 22 March 19 15, MNR Indian Reserve File 1 86,2 14. 
This bizarre reasoning was aiso expressed by the Chief Superintendent General 

of Indian Mairs, L. Oliphant, when in 1854 he suggested that the best way to protect the 
Saugeen fiom non-native encroachment was to arrange for a surrender of their Iands. 
Cited in RI. Surtees, "Indian Land Surrenders in Ontario," Canada, Department of Indian 
Mairs  (February 1984) 1 03. 
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valuable waterpower because under aboriginal ownership these sites would remain 

undeveloped. Secondy, state actors maintained the notion that only non-natives were 

capable (or worthy) of p articip ating in industrialization. 

The idea that the interests of abonginal peopIe might legîtimately prevent h b e r  or 

mineral development was not entertained by a government willing to overstep its own 

regdations to ensure that important developers were accommodated. Native people were 

sirnply denied the benefits of economic developrnent withlli their territory This simple 

fact is a major detenninant of matenal poverty within aboriginal communities. In the case 

of Osnaburgh, as will be discussed, the appropriation of waterpowers meant that not only 

were native people deprived of revenue £?om the resources located on their lands, but 

these lands and waters were S ~ ~ O U S ~ Y  damaged by hydro development erected to serve 

Iocal mining interests. Thus it was not so much where the people of Mishkeegogamang 

lived that contributed to their circumstances, but the fact that they were denied access to 

the means of generating any revenue from the resources that surrounded them. 

7.4. Hydro Development at Rat Rapids: 2934 

The Nishnawbe living at Osnaburgh remained relatively undisturbed by non-natives 

until gold was discovered 

aboriginal people pursued 

They gathered around the 

north of the Osnaburgh Reserves in 1929. Prior to this, the 

their traditional activities of fishing, trapping, and h ~ n t i n ~ . ~ "  

Hudson's Bay post in the sumrner, but for most of the year, they 

374 A description of the people at the t h e  is provided for by J. M Couture, 
"'Appendice D- Mission dans l'Ontario-nord," Jesuit Archives, St. Jerome Quebec, 

193 

no. E- 



h e d  away from the reserve on th& hunting and trapping grounds.375 W1thi.n a decade of 

the gold discovery, however, this traditional Iifestyle was drastically altered. First, came 

the discovery of gold north of Osnaburgh, followed by the development of two gold- 

producing mines. This was accompanied by the establishment of a hydro generating 

station at Rat Rapids, and the concomitant and devastating flooding of the reserve and 

traditionai territory of the Mishkeegogmang First Nation. Mineral development also led to 

the construction of transportation routes through the reserve that had important 

consequences for the aboriginal community. This chapter will outline the history of these 

developments and will discuss the effects that this development had upon the 

Mishkeegogamang First Nation. During this period in the history of the First Nation it 

was evident that by the nid-2 93Os, capitalists in northern Ontario could Iargely ignore 

Native peoples, leaving the state to deaI with existing aboriginai interests. 

As stated in Chapter Two, primary accumulation involves not only the elirnination 

of aboriginal title to the land, but the subsequent appropriation of naturd resources. As 

demonstrated in Chapter Three, the Treaty process can best be understood as the initial 

step in this process of primary accumulation. Subsequent resource development, such as 

the hydro development to be discussed below, fùrthered this process due to the resulting 

darnage to land and waters needed for subsistence. According to Marx the evolution of 

capitalist relations: 

7-3. 
375 Letter from Theodore A. Desautels, 10 November 1920, Jesuit Archives, St. 

Jerome, Quebec, no. B- i 3 -2. 



Presupposes a process of history which dissolves the various forrns in 
which the worker is proprieter [sic], or in which the proprieter works. 
Thus above al1 l)dissolution of the relation to the earth land and soi1 - as 
natural condition of production - to which he relates as to his own 
inorganic being; the workshop of his forces, and the domain of his ~ill.~'~ 

The hydro development at Osnaburgh alienated the First Nation from their land 

and water in both a concrete and psychological sense. The actions of the Hydro-Electric 

Power Commission W P C )  and the govemments of Ontario and Canada reveaied that the 

state would participate in violence agahst the First Nation even if this violence was due to 

negligence. For the aboriginal people, the flooding of reserve land had a significant 

psychological impact: it became perfectly clear that the Crown would not protect 

aboriginal people. This was the first time since the Treaty had been signed that the 

Mishkeegogamang felt the negative impact of the Treaty on such a massive scaie. The 

flooding was a forceful demonstration of Crown ownership of water and of the lengths the 

state would go to serve the mining interests. If the real intentions of the Crown at the 

time of Treaty were not apparent in 1905, they certaidy became so in the 1930s. 

In this case, the state acted as a facilitator for the mining cornpanies. On the one 

hand, it directly subsidized the development efforts of the companies when constnicting 

the transportation routes and the hydro-power necessary to &el the mines. On the other 

hand, it "legalized" the whole process of the expropriation of land and water. This state 

intervention was characteristic of Ontario Premier Ferguson's government's general 

approach to the mining industry in the 1920s and 1930s, which was based on the 

376 Karl Marx, The Grundrisse (Toronto: Penguin Books, 1973) 497. 
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philosophy that the UIlfettered development of this naturai resource would fiel 

377 prosperity . 

In the case of the hydro development at Rat Rapids, aborigid interests were 

subverted to the "public good." The public good was equated with the good of the mining 

industry in Northwestem Ontario, and the revenues this development would bring to 

provincial coffers. Yet, the chief benefactors of the Ontario Hydro development at Rat 

Rapids were clearly the private mining interests north of the resenre. No import was 

attached to the ecological impact of the development or to how it wodd affect the 

aboriginal people of the region. 

The state was an interested actor in the process. The HEPC had its own agenda 

when appropnating the waterpower at Lake St. Joseph. By the 1930s, the HEPC had 

become the major power supplier in Ontario and followed a policy meant to ensure that 

the vaiuable waterpowers in northem Ontario woufd be state-owned and -controlled. 

The events which took place at Osnaburgh in the 1930s and 1940s reveal a process 

of accumulation in which legal necessities were met with after events had taken place; 

measures which were rneant to fiord aboriginal peoptes some protection and 

compensation were neglected. In fact, the aboriginal community was almost entirely 

ignored. The law simply legitimated de facto appropriation of land and resources 

necessary for the minera1 development of the region. 

377 See Peter Oliver, G. Howard Feguson: Ontario Tory (Toronto: University of 
Toronto Press, 1977) 205-207. 
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Z5. The Development of Pickle Crow and Central Patricia Gold Mines 

Minerals were first discovered north of the Osnaburgh Reserve in 1928 by Howeil 

and MacFarlane of the Noahem Aeriai Mineral Exploration Limited, owned by John 

~ a m m e l l . ~ ~ *  Hammeil was an entrepreneur from Northem Ontario who had previously 

arranged the fïnancing for the successfid Howey Mine at Red Lake and the Fiin Floa Mine 

in Manitoba. Hammell was able to raise investment for the Pickle Crow 

Mine with the investment fhm of Nesbitt Thompson of ~ o n t r e a l . ~ ~ '  

Harnmell's relationship with the provincial government was not a new one. In 

1928, Hammell had successfiilly arranged to finance the Howey Muie at Red Lake, and 

had convinced the provincial air service to permit him to rent government flying boats to 

haul supplies to the Red Lake ~ i s t r i c t . ~ * ~  He had aiso negotiated financial assistance fiom 

the provincial government to erect marine railways dong Lac Seul, pennitting fieight to 

be hauled over several srnall rapids dong the route fiom the railway to Red Lake. The 

financial agreement, negotiated with the Ontario government, stipulated that Ontario 

wodd pay fifty percent of the total cost of the project, while the Howey Mine would pay 

twenty percent, and the other mines in the area would be responsible for the remairing 

378 "Discovering a Mine: The Diary of John MacFarlane, joint discoverer with 
H.H. Howell, on September Loth, in the year 1928, of the PicHe Crow Gold Mine in 
Northwestern Ontario," Canadian Minine Journal 56 (1 93 5 ) :  562. 

379 J.E. Hammell, "Early fistory of Pickle Crow," Canadian Minine Journal 70 1 1 
(1949): 97. 

380 ccDiscoverhg a Mine.. . " 562. 
380 J.E. Hammell97. 
3 80 Peter Oliver 205. 



In 1929, due to the mineral discoveries at Red Lake, the HEPC erected a dam at 

Ear Falls on the English River in order to provide power to the Howey. The dam tumed 

Lac Seul &O a reservoir, raising the water level over 12 feet. The Lac Seul Reserve was 

flooded, and the ability of the aboriginal people to continue to hunt, trap, and fish on their 

traditionai territory was sen'ously c ~ r t a i l e d . ~ ~ ~  At thÏs time, the HEPC was attempîing to 

develop a plan of fïnancing its northern developments. It agreed to proceed with the Ear 

F d s  development even though this hancial scheme had not been determined3" 

Thus, by the time minerals were discovered at Pickle Crow, Hammell had 

successfully arranged with the Province for both hydro-power and financial assistance for 

his mining activity in Red Lake. Hammell followed the blueprint which he had established 

when developing the Howey Mine when arranging to bring the Pickle Crow Mine into 

production. 

Irnmediately upon making the discovery of gold at Pickle Crow, Hammell applied 

to the Department of Lands and Forests for a lease to the waterpowers on the Albany 

River near Osnaburgh. He maintained that the waterpowers should be granted to him as 

they were needed solely for the development of his rnining properties, which would in his 

38 1 Ruth Weber Russell, "North for Gold, the Red Lake Gold Rush," (North 
Waterloo Academic Press, 1987) 17 1. 

382 Letter fiorn H.J. Bury to the Depuq Minister of Indian Mairs, 16 May 1929, 
NAC RGl O, Vol. 83 13, File 494/8-4-5-28, pt. 2. 

383 Letter fiom Magrath, Chairman, HEPC, to Ferguson, 8 February 1929, PA0 
Ferguson Papers, RG3-06-0- M47. 
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words be "no good without the protection of these water g~owers."~~~ The president of 

Central Patricia Mines also appiied for the same waterpower rights, however, they were 

gant ed to neither individual. 

Prior to this, Magrath, the Chairman of Ontario Hydro had written to the Ontario 

Premier about waterpower pnvileges on the English River system, advising him that 

applications would Iikely be made for waterpowers on the English River due to recent 

gold discoveries. The Chainnan recommended that such applications be rejected if they 

would interfere with Hydro's larger plans to tum Lac Seul into a reservoir. Magrath also 

suggested that applications for any adjacent sites which may be necessary in order to 

develop the fiil potential of the English River aiso be reje~ted.~'' It is most fikely because 

of this recornmendation that neither Hammeil nor Waite were granted the water nghts on 

Lake St. Joseph. 

Exploration work began at the Central Patricia Mine in l 9 ~ 9 . ~ ~ ~  The onginal 

stakings were made dong the shore of the Crow River and the Company later acquired 

another group of claims known as the Spnnger group, which adjoined the Pickle Crow 

propem to the west. 

In the early 1930s, in response to the demands of the mining companies, Ontario 

Hydro carried out preliminary surveys to determine the best possible water site on the 

384 Letter from J.E. Hamme11 to L.V. Rorke, 30 October 1928, MNR file 99,322. 
385 Letter fïom Magrath to Ferguson, 18 March 1926, PA0 Ferguson Papers, 

RG3-6-0-1361 MS 1714. 
3 86 Ontario Bureau of Mines, Thirtv Ninth AMual Report, XXXUC, Part 11 (1930): 



Albany River to supply the mines at Pickle Crow and Central ~atricia.~" In 1934, tlïe 

Hydro Electnc Power Commission applied for the power rights on the outlets of Lake St. 

Joseph as well as the nght to occupy a portion of land adjoining the ~ a t e r p o w e r . ' ~ ~  It will 

be recalled that the surveyor of the M i a n  Reserve, J.S. Dobie, had oraitted a portion of 

land surrounding the waterpower site fkom the reserve for this purpose. 

Between 2930 and 1932, the Pickle Crow and Central Patricia properties were 

closed due to hancial problems, however, it is likely the refisal of the Crown to gant the 

waterpowers to the mining companies would have been an additional consideration- The 

mills were firialiy completed in 1934. In 1934, the group of claims owned by N.AM.E. 

(North American Mining and Exploration) Ltd. was purchased by another newly-formed 

Company called Pickle Crow Gold  ine es.^'^ 

The HEPC also appiied for permission to proceed with logging operations on the 

shores of Lake St. Joseph and entered into power agreements with the two mining 

companies, although the project had not been officiaily approved by ~ r d e r - i n - ~ o u n c i l . ~ ~ ~  

That year, the HEPC was aiso granted permission by the Department of Lands and Forests 

to cut timber fkom eight separate timber berths located on the waterpower reserve, on the 

island of Kitchi-miniss lying between Rat Rapids and Cedar Rapids and dong the shoreline 

3 87 Hydro Electric Power Commission, Annual Report, 1933, ORR. 552.23 
(1 933): 

388 Letter fiom Acting Secretary, Hydro Electnc Power Commission, to William 
Finlayson, Minister of Lands and Forests, 24 February 1934, MNR file 99,322. 

3 89  Ontario Department of m e s ,  Fortv Seventh h u a i  R e ~ o r f  XLW, Part 
(1 93 8) 

390 The onginal power agreement was dated 7 March 1934, and is referred to in the 
letter dated 7 January 1936, MNR file 99,322 
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of Lake St. Joseph, West of the reser~e.~" In October 1935, the HEPC requested 

permission to cut additional timber fiom these areas in order to build the facilities needed 

to increase the power capacity at Rat This was granted shortly thereafter. Due 

to the remoteness of the area, the Department of Lands and Forests empowered the 

Hydro-Electric Power Commission to s u p e ~ s e  its own cutting. 

Hydro dso applied for a right-of-way for a transmission line in 1 934, including 

permission to cut timber within the nght-of-way. The easement was drafted in July 1934, 

including permission to cut timber within its ~imits. '~~ Any timber cut on-resenre but 

outside of the right-of-way wodd require a surrender by the band. Based upon an 

evaiuation made by H. J. Bury, the HEPC paid $425 -00 for the timber cut within the 

nght-of-way.394 However, the Mishkeegogamang First Nation was never compensated for 

the actual right-of-way to the land. Moreover, there was WtuaUy no consideration @en 

to any adverse affects the cutting of timber on the traditional territory might have had for 

the First Nation. 

Z 6. The Root River Nimigr tion Route 

In order to develop the mines, located just north of the Osnaburgh Reserve, the 

39 1 Letter from Deputy Minister of Lands and Forests to Hogg, Hydro Electric 
Power Commission, 8 August 1934, MNR file 99,322. 

392 Letter fiom T.RL. MacInnes, to T.U. Faaie, Right of Way Department, 26 
October 193 5, MNR file 99,3 22. 

393 Certified copy of a Meeting of the Committee of the Privy Council, approved 
by His Excellency the Governor General in Council, 6 July 1934, DIAND File 494/3 1-3-3- 
63. 

394 This also included the pnce of seven trees cut outside of the right-of-way. See 
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two mining companies needed to transport equipment fiom the rail line at Hudson to the 

Central Patricia and Pickle Crow areas. At the tirne, the oniy form of transportation was 

by horse over the £iozen lake. The mining companies and the HEPC chose to develop the 

water route dong the Root River, which flows from Lac Seul north to Lake St. Joseph. 

This would permit fireight to be hauIed to the mines by scow in summer. The two mining 

companies formed a joint Company called the Lake St. Joseph Transportation Company to 

carry out the project. 

In 1934, both mining companies approached the Ontario govenunent about the 

possibility of constructing such a water route. The HEPC had an interest in this project 

too, as it wodd ailow them to transport the generator for the Rat Rapids development that 

3 95 Sumer.  

The Department of Lands and Forests also participated. Ontario justifieci the 

construction of this route on the basis that it wouid increase the extent of navigation in 

that part ofthe province generally by l o w e ~ g  transportation costs. Before it was 

prepared to fbnd the project, however, the Department of Lands and Forests requested 

that the Department of Mines report on the merits of the rnining area. The hspector of 

Mines reported that prospects for the mine at Central Patricia were good, while at Pickie 

Crow they were excellent. Based upon this information, the Deputy Minster of Northem 

Development, in 1934, recommended that the same type of arrangement as had been 

- 

letter fiom H.J. Bury to Robertson, 2 1 May 1934, DIAND File 494/3 1-3-3-63. 
395 Letter £kom C.H. Fullerton, Deputy Minister, Lands and Forests, to F.A. Gaby, 

ChiefEngineer, Ontario Hydro Electric Power Corporation, 11 April 1934, DIAND 
Ontario Region File 4 10.1 - 1 16, Vol. 7. 
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developed at Red Lake be fol l~wed. '~~ The ensuing arrangement stipulated that Pickle 

Crow Mines Ltd. and Central Patncia Mines Ltd. would be responsible for approxhately 

one haif of the cost ofthe project, whiie the HEPC was to provide engineering services. 

The Ontario govemment was responsible for the remaining c o ~ t s . ' ~ ~  

Construction of the project began in August 1934. Three tirnber crib dams were 

built dong the route: at Nattaway Portage, Lynx Portage, and Flower Portage. A marine 

railway was also built at each dam site, where flat cars and a locomotive were ~ s e d . ~ ~ '  

The bed of Root Creek was widened and a dock was built at Lake St. ~ o s e ~ h . ~ ~ ~  

The project was carried out in haste. Aithough the Department of Lands and 

Forests usually required survey plans of any project prior to approvai, in this case the Root 

River navigation route was not surveyed until the winter of 1936, two years after it had 

been developed. J.M. K i lke~y ,  Ontario Land Surveyor, was instructed to survey the 

parcels of land used for dams, the gage railway, and the wharves from Root River to Root 

Bay, as well as water lots around each whafi400 The two mining cornpanies together with 

Hydro maintained that the navigation route had to be completed in the summer of 1934, 

since each of the parties were completing construction of their facilities and needed the 

route to be built before fieeze-up. 

396 PAO, RG 13-3-0-35. 
397 Letter fiom Peter Heenan, Minister of Lands and Forests, to Stewart Lyon, 

Chairman, Hydro EIectric Power Commission, 26 July 1934, DIAND Ontario Region File 
410.1-1 16. 

398 HEPC HydrauIic Department, Re~or t  on the Root River Trans~ortation Route 
18 February 1935, HG 410.1-15.052-3. 

399 C. Low, "Lake St. Joseph Transportation Company," Canadian Mininn Journai 
70 1 1 (November 1949): 12 1. 



There is no evidence that the Department of Indian Mairs took any steps to 

ensure îhat the construction of the dams dong the Root River would not interfere with the 

traditional hmesting activities of the band despite the fact that the waters were used by 

the native people for fishing, fieighting, and transportation. Nor does it appear that the 

Mishkeegogamang people were even considered when plans to constnict the water route 

were being made by the HEPC or the Province, despite the fact that once the equipment 

was brought to Lake St. Joseph, it was landed at Doghole Bay, on the Osnaburgh 

Reserve, 

7.7. The Terminal Sile at Doghole Bay 

The Pickle Crow Gold Mines Company and Central Patricia Mines constructed 

warehouses on the reserve at Doghole Bay, where their freight was to be stored until it 

was delivered to the properties at Pickle Crow on the Crow River. The Department of 

Indian Mairs  gave ternporary approval to the Pickle Crow Gold Mines to occupy the Iand 

in July 1935, and requested that the company pay a five-dollar rental fee.401 Temporary 

permission was granted to the company in order that the aboriginal owners might be 

consulted, however, the mining companies forged ahead with construction without 

consulting the Mishkeegogamang First Nation. Chief Moquano had asked if permission 

had been given to both Central Patricia and Pickle Crow Mines to construct warehouses 

on the reserve. A.F. Mackenzie simpIy toId the Chief that as the matter was somewhat 

-- - - - - - pp -- 

' O 0  MNR file 101,282. 
JO 1 Letter fiom C. Parker, Acting Secretary, to Pickle Crow Gold Mines Ltd., 26 



urgent, the Department had been unable to consult with the band.402 

Clearly the First Nation could have been consuited if the Department of Indian 

Affairs had chosen to do so. It chose instead to acquiesce to the pressure fiom the two 

mining companies and the HEPC to haul their fkeight as quickly as possible in order to 

operate the mines that season. 

In the summer of 193 6, two years f i e r  the water route was fùlly operative, a third 

mining Company in the area, the Albany River Mining Company, requested that they be 

granted permission to erect a dock and warehouse at Doghole Bay. Company officiais 

noted that the Pickle Crow and Central Patricia Mining companies had dready erected 

their own docks and warehouses on-reserve. The acting Secretary of Indian AfEairs, 

T. MacInnes, ioformed the Aibany River Mines Ltd. that it was impossible to grant them 

such permission as there was no agent in the area who could ensure that these structures 

would in no way interfêre with the proposed road to the ~acac~nnes did not seem 

to be concerned that the structures might interfere with the Mishkeegogamang First 

Nation, or that the First Nation had not given permission for the occupation of their 

reserve land. 

Shortly after receiving this refùsal, the manager of the mine admitted that the 

structures in fact had been ~ o r n ~ l e t e d . ~ ~ ~  Yet, the Department of Indian Affairs took no 

- - -- 

September 1935, NAC RGIO, Vol. 8045, File 494/32-3-63-2. 
402 Letter fiom AF.  Mackenzie to Chief Moquano, Osnaburgh Reserve, 1 I 

September 1935, NAC RGl O, Vol. 8045, File 494/32-3-63 -3. 
403 Letter fkom T-RL. Macrmes to the Albany River Mines Ltd., 2 1 August 1936, 

NAC RGIO, Vol. 8045, File 494/32-3-63-3. 
404 Letter from Albany River Mines to Indian Mairs, 27 August 1936, NAC 
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action to end the trespass or to ensure that the First Nation receive adequate 

compensation. 

Clearly the Department of Indian Mairs was negiigent in its obligation to look 

after the best interests of the Mishkeegogamang First Nation, particulary as they had no 

official in charge of the area. Officiais at Indian Mairs began to discuss the need to 

establish a separate agency in the Sioux Lookout area to better manage the reserves in the 

district. In the meantirne, events continued to unfold on the Osnaburgh Reserve that went 

unchecked by the Department of Indian Affairs. 

Again in 1937, Pickle Crow Gold Mines asked for permission for shoreline 

privileges dong the northern shore of Doghole Bay to the hydro plant at Rat Rapids, 

although it is clear they were enjoying these privileges pnor to official sanction. The 

Company claimed that it required such privileges, since it feared that once the road &om 

Doghole Bay to the mines was completed, the site might attract undesirable persons.405 

Nothing appears to have been officially done about this request. The Director of Indian 

Mairs clearly admitted that his department was largely unaware of events transpiring at 

Doghole Bay because there was no agent officially charged with the Osnaburgh 

~ e s e r v e . ~ ' ~  Eventually, however, the Department asked the Pickle Crow Mining 

Company to pay an increased rental of ten dollars per month, as it had becorne obvious 

RG10, Vol. 8045, File 494/3 2-3-63-3. 
405 Letter fiom A.G. Hattie, Manager of Pickle Crow Gold Mines, to T.R.L. 

MacImes, 8 Iuly 1937, NAC RGIO, Vol. 8045, File 494/32-3-63-2. 
406 Letter fiom H.I. Bury to Parker, Department of Mines and Resources, 29 June 



that this Company was occupying the site at Doghole Bay on a permanent ba~is.~" In 

return for the increased rentai fee, the Company was issued a permit to occupy the site. 

Nevertheless, it appears that the same conditions were not applied to the two other 

rriining companies trespassing on the reserve. To date, the Mishkeegogamang First Nation 

has not been compensated for this trespass. 

Legdy, permission of the Department of Indian Mairs was required in order to 

erect a wharf and to use reserve property as a landing site. The rnining companies clearly 

were trespassing on reserve land and Indian Affairs was negligent in its duty to protect the 

native interest, in part because there was no official in the area. 

The mining companies maintained that their increasing occupation of reserve land 

was justified, since they provided employment to the people of Osnaburgh. When the 

Department of Indian Mairs insisted that the mining companies pay the annual rentd of 

five dollars per month for the use of the iand at Doghole Bay, the companies justified their 

unlawful occupation of the reserve land by arguing that they had provided a  source of 

employment for the members of the Mishkeegoffamang First ~ a t i o n . ~ ~ '  

Additionally, no mention was made by either the federal government or the 

provincial govemment of the water lots that would be occupied by the two wharves 

erected by the rnining companies. The land under the water lying in this area, pursuant to 

the headlands clause found in the 1894 agreement, formed part of the reserve. As such, 

1937, NAC RG10, Vol. 8045, File 494/32-3-63-2. 
407 Letter fiom T.R. L. MacInnes to AG. Hattie, 2 July 2937, NAC, RG10, Vol. 

8045, File 494/32-3-63-2, 
408 Letter fiom A.G. Hattie to MacInnes, 8 July 193 7, NAC RG10, Vol. 8045, File 



rental fees should have been paid to the Department of Indian Affairs for the use of the 

land extending beyond the shoreline. More importantly, the companies should have 

sought the permission of the First Nation to occupy these water lots. 

As stated, during 193 6 Kilkenny had suveyed wharves and water lots in the area 

required for the marine railway fkom Root Portage to Root Bay. Yet, the Province made 

no mention of the need to survey the water lots adjacent to the reserve shoreline at 

Doghole Bay. It is not clear why the Province did not deem it important to survey these 

water lots at the tirne. SureIy Kilkenny would have been aware of the area occupied by 

the mining companies at Doghoie Bay. 

The terminal area was eventually transferred to the Province by Order-in-Council 

in 1944. Once the terminal area and the road to the mines became vested in the Province, 

an annud rental of two hundred dollars was charged by the Province for the land required 

for the warehouses and dock.40g Yet, the Department of Indian e r s  had only charged a 

nominal fee of ten dollars per annurn i?om one mining Company. This terminal area later 

became an important location for the commercial fishery operation at Osnaburgh 

Because the Province had obtained ownership of the land at Doghole Bay, this terrninus 

could then be leased to non-aboriginal commercial fishermen without the consent of the 

band. Moreover, the Province was able to secure a public access point to Lake St. 

Joseph. This will be  discussed fùlly below. 

494/3 2-3 -63 -2. 
409 License of Occupation No. 6225, MNR file 117,467. 
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7.8. The FIooding 

When fïrst approached about the flooding of the reserve in 1934, W.C. Cain, the 

Minister of Lands and Forests, was not prepared to g a n t  authority to the HEPC to raise 

the water level of Lake St. Joseph until the Department was provided with plans of the 

On March 29, 1934, James Macintosh, a Hydro Engineer, prepared a report in 

which he discussed the probable elevations of Lake St. Joseph during the flood period. 

Macintosh reported that in order to avoid any timber claims, the highest level at which the 

Iake shouid be maintained was elevation 309, or -1222.6 geodetic datum. He also made 

the foilowing observations about the homes of members of the Mishkeegogamang First 

Nation that would be affected by the flooding: 

There are some twenty one cabins, or what may be more properly termed 
wooden wigwams on the shores of the lndian Reserve Lands. They are 
occupied for but a few weeks each year and do not contain any fürnishings. 
Some of these have mud floors and are located quite close to the shore 

line, but generaily above 3 12. There are about halfa dozen others that are 
of a more substantial character, that is to Say, more pennanently built, more 
weatherprooc and contain a few cmde fùrnishings that are well above 
3 1 2 . ~ ~ ~  

Macintosh also commented on the shoreline of the Indian Reserves, noting that if 

the lake level was maintained at 309, some fiooding would occur: 

it was impossible to go into matters in greater detail as the shore line was 
obliterated by a deep snow. The maintenance therefore of 309 would at 

410 Letter f?om Surveyor General to A.W. McLachlan, Acting Secretary, ETEPC, 
13 Mach 1934, MNR land file 99,322. 

411 Letter f?om James Macintosh to O. Holden, 29 March 1934, HEPC ACC. 
91.1 19 010 Rat Rapids. 
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least technically affect a narrow strip of some 5 ft. wide around the shore 
line, which will of course necessitate communication with the Department 
of Indian Mairs  under the Navigable Waters Protection  AC^.^" 

In order for the Ontario Hydro-EIectrk Power Commission to increase its storage 

at the Rat Rapids Development, it was believed that the levels of Lake St. Joseph would 

rise approximately three feet. 

In March of that year Hydro began to flood Lake S t. Joseph. Rernarkabty, the 

Mishkeegogamang First Nation was not warned of the flooding. Homes and gardens were 

washed away, as were grave sites located on reserve and dong the shores of Lake St. 

~ o s e ~ h . ~ "  Bones washed up on shore. One elder found his house under water and it 

eventually floated away. He was given no waming of the everk414 

At this time the HEPC had recornmended that the lake level be raised to elevation 

1225.75 in order to permit navigation on Lake St. Joseph to Doghole Lake. It appears 

that this was d ~ n e . ~ l '  

On July 30, 2 934, a meeting took place between Hydro officiais and the 

Department of Northern Development. It was agreed that the Department of Northern 

Development was to arrange for the raising of Lake St. Joseph to approximately three feet 

above the water level of 1934, 

However, L.V. Rorke, Ontario's Surveyor Generai, was unprepared to issue a 

- 

412 Letter from Macintosh to Holden, 29 March 1934, HEPC ACC. 9 1.1 19, 0 10 
Rat Rapids. 

413 Elder interview, 1996. 
4 14 Elder interview, 1 996. 
415 Report, 29 June 1934, DIAND Ontario Region 410.1-1 16, Report by the 



waterpower lease until he had received more Xonnation surroundhg the likely effects of 

the Booding, noting that it 'W create another situation somewhat similar to Lac ~eul .""~ 

The government of Ontario was fully aware of the consequences that might result for the 

aboriginal people. In the late 1920s the waters of Lac Seul had been raised, thereby 

flooding the Lac Seul Reserve. The government of Ontario and the Department of Indian 

Mairs were in the process of negotiating compensation when the Rat Rapids generating 

station was being c~nstnicted.'~' 

In Juiy 1934, T.H. Hogg, the Chief Hydraulic Engineer of the HEPC wrote to 

Deputy Murister of the Department of Lands and Forests concerning a meeting that had 

been held to discuss the Root River Transportation Route. Hogg noted: 

it was understood that, in addition to Crown Lands, the Hudson's Bay 
Company, the Forestry Department, the Department of Indian Affairs, and 
possibly a trader by the name of David Wright, would be a.Ee~ted.~l~ 

As of August 1934, the HEPC did not have a contour survey of the shores of Lake 

St. ~ o s e ~ h . ' ' ~  The Surveyor General again insisted that he was unprepared to gant 

authority to raise the water levels of Lake St. Joseph by three feet that year until he was 

HEPC on the transportation-Lac Seul to Lake St. Joseph. 
416 Letter from the Surveyor GeneraI to the Minister Lands and Forests, 26 

October 1934, MNR land file 101,872. 
417 See letter Surveyor General for Ontario to J.D. McLean, 29 May 1928, MNR 

file 78,039. 
418 Letter fiom the Chief Hydraulic Engineer, HEPC, to CH- Fullerton, Deputy 

Minister, Department of Northem Development, 3 0 July 1934, HEPC OR 4 10.1- 1 16. 
4 19 Letter Erom the Chief Hydraulic Engineer to Fuilerton, 15 August 1934, HEPC 

OR410-1-116. 
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provided with more information concerning the lands to be f I o ~ d e d . ~ ~ ~  L.V. Rorke also 

noted that it would be necessary to have plans of the dams fiIed under the Lakes and 

Rivers Improvement Act for a ~ q r o v a L ~ ~ '  Hydro fonuarded plans that indicated the land 

required for the dams, but did not submit a pIan of the lands to be flooded. Because the 

flooding had already cornmenced before the shoreline was surveyed, it would prove 

impossible to determine the ordinary high water mark in order to assess the damages later 

0 0- 

Each mining Company had contracted to receive one thousand horsepower per 

month. Both mining companies had contributed forty thousand dollars towards the total 

cost of the project, which was three hundred thousand dollars. Throughout February 

193 5, the companies transported equipment to the Central Patrïcia and Pickle Crow 

sites.4u 

Fn the f d  of 1934, a fiee trader living on Lake St. Joseph named David Wright, 

wrote to the Hydro-Electnc Power Commission seeking compensation for damages to his 

property. While the HEPC recognized that Wright's dwelhgs were damaged because of 

the flooding, it was discovered that Wright did not obtain the proper authority to occupy 

land at Lake St. Joseph. Hydro therefore, initially refùsed to pay compensation. 

EventualIy, at the request of the Department of Lands and Forests, Hydro was prepared to 

recognize that Wright had a moral claim, and offered to pay him five hundred dollars for 

420 Letter fiom L.V. Rorke, 
HEPC OR. 410.1-1 16. 

42 I Letter fiom L.V. Rorke, 
OR. 410.1-1 16. 

Surveyor Generd, to CH. Fullerton, 3 August 1934, 

to Fullerton 3 August 1934, fiom Hydro to Fullerton, 
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the removal of his buildings to higher g o ~ n d s . ~ ~ ~  

The Chief Surveyor of the Department of Fndian Affairs recommended that a joint 

inspection be made by officers of the Department of Indian Mairs and the HEPC to 

determine damages and the amount of compensation.424 On February 26, 1935, T.U. 

Fairlie, of the Right of Way and Property Department of HEPC indicated that the HEPC 

would arrange for an inspection of the lands flooded on the r e s e r ~ e . ~ ~ ~  

On March 2, 193 5, approximately five months after Hydro had begun to raise the 

water levels, waterpower lease No- 65 was issued to the Hydro-EIectric Power 

Commission. This lease covered the land and land-under the water required for the Rat 

Rapids Powerhouse site and for a diversion dam between Lake St- Joseph and Osnaburgh 

Lake. 

The Rat Rapids development at the outlet of Lake St. Joseph had been completed. 

Two cut-off dams, constructed of rock-fiiled timber, were built. One dam was located on 

the West end of Lake St. Joseph whiie another was placed at Cedars  hann ne^.'^^ 

Interestingly, the waterpower Iease does not provide for the construction of the second 

dam Iocated at Cedars Channel. 

In May 1935, the Department of Indian Mirs arranged to have the flooding 

damages inspected by H. J. Bury, the Department Timber Inspecter. However, Hydro 

422 Daily Times Journal, 4 February 1935. 
423 

424 
MNR land file 10 1,872. 
Letter from Donald Robertson, Chief Surveyor, to Deputy Minister of Indian 

Affhirs, 13 May 193 5, DIAND File 494/3 2-3-3-63, Vol. 1. 
425 Letter from Fairlie to Robertson, 26 February 193 5, DIAND File 494/3 1-3-3- 

63, Vol. 1. 



suggested that the inspection be made jointly by the HEPC and the Department of Indian 

Affairs. Hydro provided no reason for this suggestion. It is plausible that they wished to 

avoid any complications that could have arisen had Bury provided an estimate of damages 

as he had done at Lac Seul which included damages to muskrats and other 

fiu-bearing animals. 

Although flooding had dready commenced, it appears that the Chief Surveyor of 

the Department of Lndian Mairs was unaware of it. In May 193 5, he stated, "1 consider it 

important that the compensation should be arranged for before the water levels have been 

r a i ~ e d . " ~ ~ ~  A.F. Mackenzie, the Secretary of the Depariment of Indian e r s ,  suggested 

that an officer of Lndian Mairs and the representative f?om Hydro visit Osnaburgh for the 

inspection in June, close to Treaty payment tirne, in order that the aboriginal people whose 

improvernents may have been afEected could be present.42g 

Meanwhiie, the water level on Lake St. Joseph continued to rise to meet the power 

needs of the two rnining companies, and had reached an elevation of 309-5 (geotactic 

1223.1) during ~ a ~ . ~ ~ ~  

On June 24, 1935, Bury reported upon the damages caused by the flooding of the 

reserve. According to Bury, he had a good opportunity to visudize the effect of the 

426 HEPC, HG 410.1-15.03 1-1, p.2. 
427 Letter f?om Donald Robertson, Chief Surveyor, Department of Indian Mairs, 

to the Deputy &ter of Indian Affairs, 13 May 193 5, DIAN~I File 494/3 1 -3 -3 -63, Vol. 
1. 

428 Letter fiom A.F. MacKenzie, Secretary, to T.U. Fairlie, Right of Way 
Department, HEPC, 13 May 1935, DIAND File 494/3 1-3-3-63, Vol. 1. 

4w Letter from T.U. Fairlie to Donald Robertson, 14 May 1935, DIAND File 
494/3 1-3-3-63, Vol. 1. 
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flooding at m;urimum water Ievels because durirtg his visit the water level had already risen 

to l22LC.l. The water level eventually reached was 1327.6, thus Bury's calculations were 

speculative at best. Bury dealt with the issue of compensation "promptiy" due to the 

rapidly rising water levels. He maintained that he was able to accurately determine the 

number of native homes affected, as well as the area of land that would ultimately be 

submerged or eroded by wave action, and the quantity of timber d e s t r ~ ~ e d . ~ ~ '  

Bury estimated that the damage to native houses amounted to $945.00- This 

figure comprised 21 shacks, as weii as the Band Council house, which had also been 

flooded. It was reported that f i e r  a discussion with the Chief and the leading men of the 

band, Fairlie distributed cheques to each owner accordiag to Bury's valuations. Bury also 

caiculated damages to reserve land and timber, which he estimated to be worth $1 425.00. 

He reported that three hundred acres of land on Reserve 63a had been flooded, with a 

value of fifty cents an acre, totalling $150.00. He also estimated that six hundred cords of 

smali spruce had been flooded, worth one dollar per cord, totalhg six hundred dollars. 

On Reserve 63b, Bury estimited that 350 acres had been flooded, worth a total of 

$175.00 and 500 cords of small spruce flooded, worth $500.00."' 

Bury did not consider damages to islands adjacent to reserves, or the timber found 

on these islands- Nor did Bury speak to the serious damage that wouId be suffered by the 

First Nation due to the loss of muskrat and other fur-bearing animals as well as the loss of 

430 Report from H.J. Bury to H-W. McGill, Department of Indian Affairs, 24 June 
1935, DIAND File 494/3-8, Vol. 1. 

43 1 Report from H. J. Bury to H.W. McGill, Department of Indian Affairs, 24 June 
1935, D W  File 494/3-8, Vol. 1. 
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wiid nce fields. Yet, when he evaiuated the losses that wouid be suffered by the Lac Seul 

Band in 1929, he had emphasized these items.432 

On June 26, 193 5, Howard McG'i the Deputy Superintendent General of Indian 

Mairs, informed the HEPC that ifthe Department of Indian Mairs received $1 525.00, it 

would give the necessary release to the HEPC to cover present and future damage to the 

reserves resulting fiom the Rat Rapids Power devel~~ment."~ This calculation was based 

upon damages caused by the raising of the water level to elevation 1227.6. Fairlie replied 

that the HEPC would prepare a formal release document and would then pay $1 525.00 to 

the Department once the release was e ~ e c u t e d . ~ ~ ~  

Ln August 1935, Donald Robertson, Canada's Surveyor General, infnrmed Mr. 

Bury that his caiculation of dmaged reserve land was erroneous. According to plans 

submitted by the HEPC engineer, the area actually flooded was 430 acres on Reserve 63 a 

and 545 acres on Reserve 63b. This meant that the earlier figures, upon which the 

compensation had been arranged represented merely one haif of the actual damage. 

Additionally, Robertson pointed out that compensation had not been given for additional 

acreage that would be damaged by wave action and seepage. Robertson suggested that 

compensation be given for an area at least twenty percent larger than the area actually 

432 In 1941, the Province of Manitoba and the Province of Ontario asserted that 
because trapping of muskrat took place largely off-reserve, any compensation would be 
made on a moral basis only. Yet, this issue had not been raised in 193 5, when Bury was 
calcuiating darnages at Osnaburgh. 

433 Letter fkom McGill to T.U. Fairlie, 26 June 1935, DIAND File 494/3 1-3-3-63, 
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flooded in order to account for wave action.435 

By 193 8, more abonginal people began to trade at the Pickle Lake outpost to the 

north, rather than at Osnaburgh  ous se."^ The manager of the post also noted that people 

whose traplines were to the east and south east of the post were doing very poorly.437 

In the fd of 1935, the Hudson's Bay Company was cornpensated by the 

govemment for damages to their buiIdings at Lake St. Joseph. Athough the Company 

reported that the cost of re-establishing the buildings was $9 500.00, they received 

$1 8 000.00 in compensation43g In October of that year, the Acting Secretary of Indian 

Agairs wrote to T.U. Fairlie about the additional damages to the Osnaburgh Reserves, 

noting that the Department would ask for additional compensation if the calculations made 

by the Hydro engineer were correct.439 

In response to the letter fiom Indian Mairs, Fairlie stated that the HEPC had 

caiculated damages nom the contours 309 (1222.6) and 3 14 (1227.6), or fiom the high 

water mark to the new level since the bed of dl iakes and rivers up to the high water level 

belonged to the ~rovince."~ According to Fairlie, plans submitted by the Department of 

Indian Af&rs of the shore and tree lines on Reserve 63a did not agree with the survey 

43 5 Letter fiom Robertson to H.J. Bury, 8 August 193 5, DIAND File 494/3 1-3-3- 
63, Vol. 1 - 
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plans of the HEPC, therefore, he had chosen elevation 3 09 as the hi& water mark. The 

HEPC asserted that it was not necessary to compensate for seepage, as they had not raised 

the water Level beyond elevation 3 14, or the level they had been given authority to reach 

by order- in-~ouncil .~~ 

As stated, it was difticult to ascertain the ordinary high water mark in 1934 

because Hydro had dready begun to raise the level of the lake before the Department of 

Indian Affairs could properly assess damages. (According to information provided by 

Dobie in 1927, the level of Lake St. Joseph was at 1 2 18-73 feet)?* 

On December 24, 193 5, the Department of Indian AfFairs suggested that the 

Province owned the waterbed to the ordinary high water mark only, and that the limit of 

vegetation should have been used to define the ~ a k e b e d . ~ ~  Hcwever, this position was not 

pressed by the Department in furrher negotiations. In March 193 6,  Fairlie wrote to the 

Department of Indian Mairs about the average high water mark at Lake St. Joseph. 

According to Fairlie, based on the field engineer' s report of 193 4, the average high water 

mark could be assumed to be at elevation 309, or 1222.6 geodetic d a t ~ r n . ~ ~ ~  Ln April, the 

Department of Indian Affairs agreed to accept this level as the ordinary high water mark. 

A.F. Mackenzie, S ecretary of Indian Affairs, indicated that the reason the Department 

44 1 Letter from T.U. Fairlie to T.R.L. MacInnes, 12 Decernber 2935, DIAND File 
494/3 1-3-3-63, Vol. 1. 

442 J. S-Dobie, Survey of the Albany River, 10 December 193 1, Crown Land 
Surveys, MNR. 

543 Letter fiom A.F. Mackenzie, Secretary, Department of hdian Mairs, to T.U. 
Fairlie, Hydro, Right of Way Department, 24 December 1935, DIAND File 494/30-3-63, 
Vol. 1. 

444 Report , dated 26 March 1936, DIAND file 494/30-3-63. 
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was wiiiing to accept the higher high water mark was because the cost of a new survey 

would be prohibitive, as well as the fact that the additional amount flooded would not 

exceed one hundred acres. Mackenzie States: 

it might be considered fair to assume that Elevation 309 is the ordinary 
hi& water level. Aiîhough it might be argued inasmuch as the water of 
June and July 1934 at Lac Seul was one foot above the ordinary high water 
level, the same conditions would prevafi on Lake St. Joseph, although this 
is a dserent watershed, in consideration of the low unit being charged for 
damages to the land af5ected and the relatively high cost of fiirther surveys 
to confirm the elevation of ordinary high water Ievel, which this department 
might agree to be 308, the difference in acreage owing to the one foot 
difference in elevation would probably not exceed 100 acres, the 
Department is willing to accept the decision of your engineers in placing 
this ordinary high water elevation at Elevation 309."' 

It should be recalled that both J. S. Dobie and Kilkemy placed the high water mark 

of Lake St. Joseph at 121 8 feet above sea level, at least three feet lower than the level 

accepted as the ordinary high water mark by the Department of Indian Mairs. Nor is it 

clear how McKenzie reached the conclusion that an additionai foot of elevation in water 

level would result in one hundred acres of additional flooded reserve land. 

Once the ordinary high water mark was agreed upon, the Commission paid 

$1 525.00 to the Department for d a ~ n a ~ e s . " ~  Mackenzie's acceptance of the high water 

mark proposed by Hydro, despite the evidence that it was far too low, was a clear 

example of how the Department of  Indian Mairs failed to protect the interests of the 

Mishkeegogamang First Nation. 

445 Letter fiom MacKenzie 
63, Vol. 1. 

446 Letter fiom MacKenzie 

to T.U. Fairlie, 3 Apd 193 6,  DIAND File 494/3 1-3-3- 

to T.U. Fairlie, 3 April 193 6, DIAND File 494/3 1-3-3- 

219 



On May 11, 1936, the Private S e c r e t q  to the Minister of Indian Mairs  enquired 

ifa surrender, or at  least the permission of the band, was required before authority could 

be granted to the HEPC to flood the reserve lands. The Deputy Superintendent General 

responded: 

With reference to the attached memo to Council dated 29th Aprïi, to gant  
authority to the Hydro Eiectric Power Commission of Ontario to flood 
portions of the Osnaburgh Indian Reserve Nos. 63a and 6 3  B, 1 may Say 
the Hydro Electrïc Power Commission has the necessary powers of 
expropriation to permit the transfer of property under sect. 48 of the Indian 
Act. In such cases as this where flooding of lands is involved, it is the 
poiicy of the Department to gan t  only the right to flood to a certain 
contour, thereby retaining for the Indians riparian r i p t s  and ensuring them 
access to the water at alI stages of the water level." 

Despite this policy, the contour level to be flooded chosen by the HEPC 

jeopardized the riparian rights of the Mishkeegogamang First Nation by causing extensive 

damage to the shoreline, and thereby affected access to and use of the lake. Because the 

Department of Indian Mairs  chose to rely upon the expertise of the HEPC when 

determining the appropriate flooding levels, it was unable to ensure that aboriginal 

interests would be safeguarded. 

In May 1936, more than one year after flooding had already taken place, the Privy 

Council passed an Order-in-Councii which granted the HEPC authority to flood reserves 

63a and 63b (P.C. No. 1247). This Order-in-Council gave Hydro permission to flood up 

to elevation 1227.6 (or Geodetic daturn 3 24), as shown on the plan of lands to be 

63, Vol. 1. 
447 Letter f?om H.W. McGill, Deputy Superintendent Generai of Indian Mairs, to 

Pratt, Private S e c r e t q  to the Minister of Indian Mairs, 14 May 1936, DlAND File 



damaged submitted by the HEPC to Indian  kirs."^ In July of that year a transfer of 

easement was finaily issued to Hydro which permitted Hydro to flood certain lands on the 

Indian reserve. This easement also released the HEPC f?om any fùture claims or debts 

caused by the erection of the dams and the raising of the water level to elevation 1227.6 

feet. 

The hydropower generated at Rat Rapids in 1935 was insufficient to meet the 

power needs of the Centrai Patricia Mining Company, and in January 1% 6 it announced 

that work on the c'Springer Vein" wodd have to be suspended due to a lack of power. 

The Springer Vein was known as the Central Patrkia No. 2 operation, and was located 

about one mile southwest of the main Pickle Crow property. However, it was clear that 

increased power capacity was planned for the faii of that year. In December 193 5, the 

HEPC approved of plans to instali an additional unit at Rat Rapids in order to supply 

additional power. By Apd  1936, the mine was working at 180 tomes per day capacity 

and expected to increase this amount when further power was a ~ a i l a b l e . ~ ~  

On Ianuary 7, 1936, the HEPC had oegotiated contracts for additional power with 

both rnining companies. A second gerierating unit was added to the Rat Rapids 

developrnent by October of that year. The contracts were approved by Council on the 

January 20, 1 9 3 6 . ~ ~ '  In October, the new installation was completed, allowing for a plant 

494/3 1-3-3-63, Vol. 1. 
448 DIAND File 494/3 1-3-3-63, Vol. 1. 
449 "Pickie Crow Dividend Checks Less than a Year after Starting Miil," The News 

Chronicle 1 April 1936 - 10. 
450 Letter from Blake to McQueston, 29 Ianuary 1936, PAO, Roebuck Papers. 
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However, the HEPC had begun studying possible waterpower sites dong the 

Albany River, and the potential of diverting the waters of Lake St. Joseph into the 

Engiïsh-Winnipeg River system was beiag considered. Because of the potential for use in 

fiture waterpower developments the HEPC decided to carry out the necessary repairs to 

the Rat Rapids Generating The HEPC also noted the importance of the dams 

to the navigability of the lake, and sought provincial funding for repairs on that ba~is.~" 

During this period the timber cni dams had also begun to erode and it was considered 

uneconomic to improve them whde the füture of the generating station was in doubt. 

However, the HEPC had begun studying possible waterpower sites dong the Albany River, 

and the potential of diverting the waters of Lake St. Joseph iato the English-Winnipeg River 

456 system. B ecause the dams at Lake St- Joseph might be reqyired for fiture waterpower 

developments on Lake St. Joseph, the HEPC decided to carry out the necessary repairç.4s7 

Hydro maintained them for navigation and fùture diversion purposes. Not only were the dams 

maintained for purposes other than those legally stipulated, but the Order-in-Council 

authorizing the construction of the dams was not issued until 1943, some ten years after they 

were built. It seems that because these dams were made of timber crib material, the 

Department of Public Works in Ottawa thought they wodd not be permanent, and an Order- 

454 N.S. Haines, Lake St. Joseph Diversion (1959) HEPC Report, File HG-4 10.1 - 
15.052-5- 

455 Memorandum re Rat Rapids Development Rehabilitation of Structures fiom 
Generation Engineer, 12 June 1950, HEPC 0 10. Rat Rapids 

456 Letter f?om E.B. Easson, Secretary, to the Philip Kelly, Mùiister of Mines, Ontario, 
19 January 1955, HEPC 0R410.1-116. 

457 Haines, Ontario Hydro, "The Lake St- Joseph Diversion scheme," (1953). 
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in-Coucil was not deemed necessary- Given Ontario Hydro's decision to consolidate its 

position at Lake St. Joseph, however, the dams were of more than a transitory nature. No 

doubt, had Ontario Hydro chosen not to repair its facilities on Lake St. Joseph, and to seek 

authoriw to erect dams and divert the waters &er vacating the area, it would have been much 

more complicated to obtai. the new legal approvaL Ontario Hydro was carefùl not to abandon 

its position at Lake St. Joseph once its occupation of the watenvay had been estabikhed. 

As stated, the provincial Order-in-Council authorizing the construction of the 

works specifïed that they were to be constmcted in order to provide hydropower, not 

navigabiiity. Additionally, it is clear that the Rat Rapids site was no longer necessary 

throughout the 1940s, and that lake levels could have been retumed to their natural state. 

It is suggested here that Hydro chose to maintain the site, not for hydro purposes, but 

because they were contemplating the diversion of the Lake which took place in 1957. If 

this was the case, based upon the Order-in-Council, Hydro had questionable legal 

authority at best to maintain the works between 1941 and 1957. 

7.9. The Effects of the Flooding 

The flooding changed the way of life of the aboriginal people at Osnaburgh. 

Indian Agent Swartrnan, who made annuity payments at Osnaburgh that summer, noted 

that the dams placed at the exit of the waters of Lake St. Joseph had caused flooding, 

however, he did not prepare an independent report on the damages to the reserve as the 

matter was being dealt with by Bury. Swartrnan observed, however, that high water levels 

had caused a serious decline in the number of muskrats, as they had been imprisoned and 



fkozen in their homes. He also noted that there was a shortage of hares, and that the fox 

pelts were valueless as the foxes were underno~rished.~~~ One elder recded that the 

flooding caused a depletion in both beaver and r n ~ s k r a t . ~ ~ ~  This environmentai darnage to 

the traditional harvesting activities of the Osnaburgh First Nation was never considered or 

accouoted for by Hydro or the Department of Indian Mairs. 

Several islands in Lake St. Joseph were submerged. These islands were used for 

gathering food, such as berries and wild rice. Birch trees, traditionaliy used for canoes and 

housing were also de~tro~ed.~"  Families could no longer easily obtain birch or cedar 

required for building camps.46L The flooding of the shorelioe meant that a considerable 

amount of timber had been 1 0 s t . ~ ~ ~  

Traplines, especiaily to the south of Reserve 63b, were flooded. Commercial 

fishing nets were swept away. Later, nets would get caught on submerged roots and tree 

tops. People could no longer set their nets off the shore, but had to float the nets 

o f f - s h ~ r e . ~ ~  Al1 dong the shore, trees were ~ u b m e r ~ e d . ~ ~ ~  The shoreline was 

permanently altered and becarne very diEcult to navigate because submerged trees would 

damage canoes. 

ShortIy d e r  the flooding, several aboriginal people began to work for Hydro 

458 "Report on A ~ u i t y  Payments in the James Bay Agency," NAC RG10, Vol. 
6890, File 486/28-3, pt. 12. 

459 Elder statement to Ontario Hydro, March 1993. 
460 Elder statement to Ontario Hydro, March 1993. 
46 1 Elder statement to Ontario Hydro, March 1993. 
462 see MNR land file 99,332. 
463 Elder intemiew, October 1997. 
464 Elder interview, 1996. 
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rather than trapping. By the mid-1940s many of  the men were working in the mines, 

others were commerciaily fishing, and others were employed by the Hudson's Bay 

Company to f?eight goods fkom Root Ponage to Cat ~ a k e ?  In fact, by 1947, the 

Hudson's Bay Company was unable to obtain aboriginal labour, as all the men were 

working for Hydro because of the scarcity of rats? Eventually these animals retumed to 

the area (though not in the same numbers), but the livelihood of the people who depended 

upon trapping in the areas was altered significantly. People who had depended upon the 

fish and wild nce on Lake St. Joseph, for example, simply could not make a living aRer the 

flood.467 

The effects of the flooding were not felt all at once, and they are difficult to 

quanti@. For example, there is no extant data showing the amount of fish caught on Lake 

St. Joseph before and after the hydro d e ~ e l o ~ r n e n t . ~ ~ ~  Nor do the Hudson's Bay 

Company journals provide a clear picture of the amount of fkrs traded before and aiter 

1934. This task was made al l  the more difficult because at the time of conducting 

interviews, the Misfikeegogamang First Nation was in negotiations with Ontario Hydro 

over compensation for past damages caused by the 1934 flooding. Consequently, this 

aspect of the hydro development was Iargely omitted from elder i n t e ~ e w s  1 conducted in 

1996 and 1997. 

Based upon existing oral testimony, however, one can state that generally that the 

465 
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flooding has had a devastating impact on the traditionai economy of the 

Mishkeegogarnang First Nation. The flooding was one part of the overall picture of how 

the First Nation was gradualiy driven into seasonal wage labour, or unemployment, and 

eventually left with little or no employment opportunities. By altering the natural 

environment, the Crown and the HEPC took one more step in the process of alienating the 

aboriginal peopIe fiom the land. 

When talking to the elders it is also evident that the hydro development had a 

significant psychological impact on the community. As stated, the flooding was a clear 

demonstration of the Crown's lack of concem for the aboriginal people and the land and, 

to the aboriginal people, a cIear breach of the Crown's Treaty promises. This is clearly 

expressed in a petition to the Department of Indian Mairs sent in 1954 which was "to 

remind our White brother of his fine promises of the past." The petition reads, 'Much of 

our good land has been submerged by flooding. We need not mention the loss of our 

timber, rice beds, graves etc. We feel that we wiil never be M y  compensated for these 

Z 10. The Road from Doghole Bay to the Mines 

The mining cornpanies were located approximately 25 miles irom the terminus of 

the water route at Doghole Bay. Freight was stored at Doghole Bay and transportcd in 

the winter over a rough road to the muling sites. In 2 93 6, the Dominion and provincial 

468 These figures began to be collected by the MNR in the 1940s. 
469 Letter by Osnaburgh Band, 5 July 1954, NAC RG10, File 4943 -8-3. 



governments entered into an agreement with the Lake St- Joseph Transportation 

Company, owned by Jack Hamineil, to construct a road dong the route fiom Doghole 

Bay to the mines. This road project was one of several fùnded by both governments in 

order to improve transportation into the mining communities in northern Ontario. 

In August 1936 the construction of the road ftom Doghole Bay to the Central 

Patricia and Pickle Crow Mines began.470 During the winter of that year Eeight was being 

hauled to the mining sites by truck."' Yet, the Mishkeegogamang First Nation had not 

even been consulted about the matter even though a portion of this road ran through 

reserve land. The Dominion government contributed $1 00 000 -00 dollars towards the 

total cost of $175 000.00. It was approved by order- in-~ounci l .~~ In November of that 

year, the Chief Surveyor of the Department of Indian AEairs informed Bury that the 

Osnaburgh Band would have to be informed of the nght-of-way required for that section 

of the road which passed through the r e ~ e r v e . ~ ~  Although construction of the road had 

aiready begun, the proper authonty to build on the reserve was not even discussed by the 

Province until November 1 937.474 

In JuIy 1937, T-R-L. MacImes, the Secretary of the Department of Indian Mairs, 

informed the Deputy Minister of the Department of Mines that a formal appIication for a 

right-of-way would have to be made. The Department of Indian Mairs onginaily 

470 C.M. Low, "Lake St. Joseph Transportation Company," Canadian Mining; 
Journal 1949 122. 

4 $ 1 ) C.M. Low 122. 
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473 Letter fkom Robertson to Bury, 28 November 193 6, MNR file 1 17,467. 
474 Letter 8 November 1937, MNR fiie 117,467. 
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intended to secure the necessary right-of-way by surrender. However, for a bnef period, 

they attempted to resolve the issue b y instmcting the Department of Highways to simply 

expropriate the Iand under the expropriation clause of the Indian Act. However, when the 

minhg companies insisted that they simultaneously obtain land at Doghole Bay, the 

Department chose instead to seek a surrender fiom the band, as the tenninal area codd 

not be deerned necessary for public purposes; a condition necessary for expropriation. 

Throughout this period, the Osnaburgh First Nation complained of the trespass on 

their reserve land and of the fact that the contractors constmcting the road were using 

timber fiom the reser~e.~" Yet, the Department of Indian Mairs took no action until July 

2938, when a surrender was made by the Osnaburgh Band for seventy acres of reserve 

land to be used for the roadway to the mines fkom the terminal site on Doghole Bay. The 

First Nation aiso surrendered the terminal area at Doghole Bay. In retum the band was to 

receive 140 acres of additional reserve land on the western portion of Reserve 63b. 

According to the report submitted to the Surveyor General by A.O. Gorman, Dominion 

Land Surveyor, aii those present for the vote were in favour of the surrender. 

Interestingly, the surrender vote was taken by a land surveyor rather than by the Indian 

Agent, who had been present on the reserve for Treaty payments five days earlier. 

Apparentiy, Gorman had been authonzed to obtain the surrender as he had already 

planned to conduct survey work at Doghole Bay at that time. Clearly the Department of 

Indian ABêirs planned to proceed with the project even if the surrender was not obtained. 

475 Report on Annuity Payment in the James Bay Agency, 1 93 7, NAC RGI O, Vol. 
6890, File 486/28-3, pt. 13, 
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The Province was to arrange for the land exchange. However, in 1939, f i e r  the 

surrender had been taken, the Province raised opposition to the provision of the surrender 

which stipulated that the First Nation was to receive 140 acres of land on the western 

boundary of the reserve. According to the Province, a fwe percent road dowance was 

reserved to the Province in all Treaty Nine re~erves.~'~ The Province argued, therefore, 

that it could properly take the right-of-way for the road without payiog compensation. 

The Department of trighways, in 1939, proposed that in light of this information, they 

provide a much smaiier area of land in exchange for land that was taken outside of the 

right-of-way, as weii as a 40-acre piece of land used for a p a r h g  lot at Doghole Bay. 

Consequently, the additional land was not granted until 1944. The piece of land 

eventually granted as reserve land is descnbed as being bounded on the west by a Line 

drawn parallel to the west boundary of the reserve, distant 3 c h a h  and 10 links, or 140 

477 acres. This strip of land was of far less value than the centrally located terminal site. 

Furthermore, the Mishkeegogarnang First Nation was never compensated for the timber, 

sand, and grave1 used to constmct the road. 

7.11. Conclusion 

The governments of Ontario and Canada negotiated Treaty Nine in large part in 

order to obtain title to the valuable waterpower north o f  the height of land. Once this title 

476 Indeed, in the Order-in-Council ratifyrng the resenres a five percent road 
dowance is reserved to the Province, afthough this provision was not negotiated with the 
Department of Indian H a i r s .  

477 P.C. 2049,23 March 1944 
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was legdy sewed,  the process of accumulation continued as naturd resources were 

exploited within the traditionai territory of the aboriginal peoples and on their resenres. 

It is clear fiom the correspondence that the Department of uidian Mairs  consistently 

allowed the mining companies to occupy whatever reserve land they required, despite 

cornplaints expressed by the First Nation. It is aiso clear that the Department was not able 

to monitor the activities of the companies in a way that would guard the aboriginal 

interest. Because there was no agent or official in charge of Osnaburgh, the Department 

had to rely on information received once a year by the Treaw-paying officer. 

Even when the Department of Indian Mai r s  was aware of unjust or improper 

activities on the reserve, however, agents failed to fûlfii their fiduciary obligation through 

intervention. The Department consistently yielded to the imperatives of the 

Hydro-Electric Power Commission and to the private mining interests in the region. 

The E P C  and the govemment of Ontario aggressively pursued their own 

agendas: to assist private mining interests in the region and to proceed even if the proper 

legd authonty had not been secured. The needs of the aboriginal people were singularly 

ignored, or at best, considered the responsibility of the Department of Indian Mairs  only. 

In keeping with the position first articulated by Blake in the 1 8 8 0s before the JCPC, 

Ontario failed to acknowledge any fiduciary responsibility towards aboriginal peoples. 

Taken in the broader context, the legal instruments dealing with resewe lands, 

such as the Indian Act, permitted the expropriation of reserve land under certain 

circumstances. The fiduciary role of the Department of Indian Anairs was interpreted by 



state actors to be confined to that of properly managing the surrender of reserve land, and 

of arranging for the adequate compensation resulting fiom development. There was no 

question that development would take place. In other words, aboriginal interests would 

only be protected inasmuch as they did not conflict with the broader imperatives of non- 

aboriginal capitalist development. The hydro development at Rat Rapids was one further 

step towards the overail dissolution of the traditional lifestyle of the Mishkeegogamang 

First Nation. In the following chapter subsequent Hydro development at Osnaburgh will 

be  examined. In this chapter, it will be shown that sirnilar economic imperatives continued 

to shape events in the 1950s and 1960s. 



Chqter Eight 

Hy&o Development at Osnaburgh: 1950 -1960 

8.1. In&oakction 

Thus fx we have seen that the interests of the Misbkeegogamang First Nation were 

subverted to the interests of the mining companies to the north of the reserve, as weil as the to 

the profit motÏves of the Ontario Hydro-Electric Power Commission This had a devastating 

efféct upon members of the First Nation, particuiarly upon those who depended upon food 

fishing in the fd and summer months. This chapter wili explore how M e r  hydro 

development at Osnaburgh caused additional damages, and wili demonstrate that in more 

contemporaxy times, the interests of the First Nation continued to be ignored by the state in 

favour of commercial interests Again, this chapter will also show that the state was willing to 

bypass legal requirements in orcier to expedite its own interests as weii as those of industry. 

By the late 1 %Os, the mines at Pickie Crow and Central Patncia were beginning to 

slow production while demand for power rapidly increased in Manitoba. Ontario Hydro 

responded to the needs of capital in Manitoba, again at the expense of aboriginal people at 

Mishkeegogamang. Crown appropriation of the waters surrounding the Osnaburgh reserves 

meant that the Mishkeegogamâng people were unable to prevent fûrther hydro development or 

to protect their traditional Livelihood. Moreover, had native people been able to retain control 

of their water resources, they could have benefited ftom revenues generated 60m hydro 

development. The state can be seen to be f o d y  mediating between various groups, 

although the interests of the aboriginal people were subverted in the long m. The state also 



employed contradictory economic policies during the 1950s and 1960 with regard to native 

peoples. As discussed in Chapter Six, the Department ofIndian Mairs was actively seeking to 

establish Osnaburgh as a central fish-processing area for the commercial Eisheries throughout 

northern Ontario. The Depariment was also considering purchashg a packing plant at 

Doghole Bay to assist the commercial fishery at Osnaburgh. However, while one branch of the 

state was actively engaged in a strategy to encourage a commercial fishery at Osnaburgh, other 

government branches promoted resource use which potentially threatened this. Though the 

state officiaify sanctioned economic development as an answer to the '?ndian problem," this 

development would not impede the non-abonginai use and benefit of resources abonginal 

peoples depended upon and c d d  not contemplate aboriginal ownership of these resources. In 

other words, any development codd only take place within the confines of existing property 

relations. 

The Department of Indian Affairs attempted various economic development schemes 

on northem reserves to combat the unemployment problem. At Osnaburgh, the Department 

began ïncreasingiy to support the commercial fishery, and to intervene on behalfof abonginal 

people seeking employment in the mines north of the reserve- During this period generally, the 

Department of Indian Mairs established an "economic development branch," which sought to 

"assist Indians to develop larger scde and more efficient operations in the primary fields of 

production"478 Secondly, the Department attempted to place younger aboriginal workers in 

secondary and processhg industries in urban  centre^."^ By eliminating poverty among 

478 Circular £tom J.M. Jones, 
Department of Indian M i r s ,  to the 
Vol. 8419, File 401/21-1, pt. 1. 
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aborigiual peopies and encouraging 

off- reserve migration, it was hoped that aborigimi people might be more easily assimilated into 

the modern non-native ~ o c i e t ~ . ' ~ ~  Together, these various economic development schemes 

were the most recent method of deaihg with the '%dian Problem." Indian people were to fit 

into the economy either as primaiy producers or as wage labourers. At Osnaburgh, these 

economic deveiopment schemes were employed at the same time that new large-sde hydro 

development was being once again contemplated in the area, and the relevant government 

agencies had no ability to assess the impact of this development on the comunity. 

This chapter will examine the establishment of the Root River Diversion scheme near 

Lake St. Joseph, It will be demonstrated that the diversion was constructed solely to meet the 

needs of the power interests in Manitoba and Ontario, with virtirdy no regard for the negative 

impact such a scherne would have upon the First Nations in the area. The iegal instruments, 

ostensibly designed to protect abon@ peoples, were ofien considered only after the 

deveiopment had taken place. 

8.2. Circumsfances at Osnaburgh 

In the Z930s, the Ontario Hydro-EIectric Power Commission took an interest in the 

possibilities of diverting the waters of Lake St. Joseph into Lac Seul. 1.R Strome, a Hydro 

Engineer, examined the possibility of such a diversion Strome concluded that it would be an 

cceasy  natter."^^' Strome also concluded that the proposed diversion would require the 

480 Fleras and Jean Leonard Elliot, The Nations Within: Aboriginal State Relations 
in Canada the United States, and New Zealand (Oxford: Oxford University Press, 
1992) 79. 

48 1 1.R Strome, 'Xeport for the Records of the Lake of the Woods control Board," 10 
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construction of two control dams at each ofthe natural outlets of Lake St. Joseph, and at the 

head of the diversion chamel. He also remarked that &en the location of the two Osnaburgh 

Indian resenres, an alternative proposai would be to construct a dam in the narrow about îke 

miles west of Osnaburgh Indian Reserve 63a If this were done there wouid be no damage to 

the reserve, although a 'trery smaü portion of the drainage area7' would not be effective. 

Despite this alternative, Hydro eventually followed the original plan, aside fiom the fact that it 

would cause greater damage to reserve lands. (See Map 5). 

Throughout the 1 9 4 0 ~ ~  demand for power in the Pickle Lake area had significantly 

decreased because output fiom the mines had decreased. Ontario Hydro, it wiU be recalled, 

decided not to reinstd a damaged generator at the Rat Rapids plant after considering the 

power loads in the di~trict.~" It was felt that a second plant, which had been installeci in the 

1940s, together with power fiom the Ear Falls plant, would adequately meet the power needs 

of the area.483 The mines in the area were experiencing an acute labour shortage because of the 

Second World War, and relied upon native ernployees to keep the mines operatingPS4 

Moreover, the mines had almost exhausted the amount of gold to be found on the properties 

and in 1952, the Centrai Patricia Gold Mine closed completely.485 

At Osnaburgh during this period, the people seemed to be faring economicaliy better 

than other northern ]Fi Nations were. 

- - 
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Map 5 
Map of Root River Diversion 
NAC RG89/ file 195-1 1 



Indian Agent Swartman made the following observations in 1956: 

The Osnaburgh Indians are much more fortunate than most of the Bands in 
the Sioux Lookout Agency. Most of the men who wish to work can obtain 
employment at the Pickle Lake Mines some twenty miles up the road. 
Many of the men are engaged in commercial fishing. There is a fish dealer 
close to the reserve and since the new highway was built it  costs very little 
to get their catch to market. Until 1954, ail the fish had to be flown out. 

486 The same applies to supplies going in [. ..] . 

At this tirne, then, it appears that abonginal people Iiving at Osnaburgh were able to 

earn wages and maintain traditional economic activities at various times of the year. 

In the mid-1950s, the govemment of Ontario actively supported, and in some cases 

fùlly participated in, massive resource development schemes. In northem Ontario and 

Manitobq the immediate post-war era was characterized by mining booms with the 

concomitant need for increased hydro power. Demands for p ower in no rth-western Ontario 

and Manitoba had increased substantiaily in part due to the development of the Sherritt- 

Gordon Mining Company at Lynn Lake and the lnco Nickel deposit at ~ h o r n ~ s o n ~ "  

Although Ontario Hydro constnicted plants at Manitou Falls, Caribou Fds, and White Dog 

Falls on the English River, it was still unable to meet the need for additional power. The Lake 

of the Woods Control Board, which had been eçtablished in 1922 to control and regulate water 

levels on Lac Seul, began cutting the outflow of Lac Seul in the summers to ensure sufficient 

storage capacity in the high demand -ter rn~nths .~~ '  

486 Letter f7om G. Swartman to Department of Indian Mairs, NAC KG1 0, Vol. 
1 1,43 5, File 494/30-3-8-3. 

487 Moms ZasIow, The Northward Expansion of Canada: 19 14- 1967 (Toronto: 
McLefland and Stewart, 1988) 240. 

488 Letter from J.D. McLeod, member of the Lake of the Woods Control Board, to 
J.H. Davidson, Chief Engineer, Ontario Minnesota Pulp and Paper Company, 17 June 1955, 
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The Root River Diversion was constnicted to deviate this problem by diverting the 

waters of Lake St. Joseph into Lac Seul and fiom there into the English and Winnipeg Rivers. 

The diversion increased the output of Hydro's three developments on the Eoglish River and 

provided additional water to six deveIopments on the Winnipeg River in Manitoba The 

interests of the ab0rigi.d people king at Osnaburgh, while ccofficialiy" considered, were 

dwarfed in the Eice of these large-sale resource development schemes. 

Plans to divert Lake St. Joseph came to f i t i o n  during a penod in Canadian hiçtory 

when the federal govemment believed that mega-projects such as the development of the St. 

Lawrence Seaway, would fiel economic g r o ~ t h ~ ~ ~  The post-war definition of the "national 

interest" required an interventionist state to provide large amounts of funding for natural 

resource extraction projects intended to bring econornic expansion. 490 W e  the federal 

govemment's officiai poiicy was ostensibly to promote economic development on-reserve, in 

reality any economic development measures would only take place within the c o h e s  of the 

existing property relations. The state was not about to recognize aboriginal water rights, 

despite its stated objective of economic development for aboriginal comrnunities. 

For Ontario Hydro, the diversion of the Root River would not oniy mean increased 

revenues, it also meant that Ontario Hydro would serve an important new market in Manitoba. 

During this penod, Hydro was keen to expand whenever possible, even Xat the expense of 

profit. In 1958 the Trans-Canada pipeline was completed, bringing with it cheap natural gas to 

Ontario. Ontario Hydro, according to Wayne Skeene, simply panicked and promoted cheap 

NAC RG89, Vol. 26, File 743 5-3. 
489 Bothweii, Dmmmond, and English, Canada Since 1945: Power. Politics and 

Provinciaiisrn (Toronto: University of Toronto Press, 198 1) 158. 
490 See for example, Michael Howlett and M. Ramesh 220. 
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electric power in the face of this c ~ r n ~ e t i t i o ~ ~ ~ ~  

During this era, the Ontario public viewed Ontario Hydro as almost iinimR>eachable. It 

was believed to be a public agency responsible for f i e h g  the provincial economy and b ~ g i n g  

cheap electncity to the province.4" In the words of Skeene, "Hydro and its seMces becarne 

the embodiment of progressy'. Wïthh this politicai milieu, the inanagement of Orniario Hydro 

was remarkably arrogant when it came to expansion in a northem native commtmity. 

The right of Ontario Hydro to divert the waters of Lake St. Joseph was never seriously 

questioned within the state itseif The most debated issue between the federai governent  and 

Ontario Hydro was how the costs of the diversion scheme would be divided betwceen Manitoba 

and Ontario. The main benefactors of the diversion were the Manitoba power interests, 

Ontario Hydro, and the rnining industry in northem Manitoba that required the additional 

power. The people at Osnaburgh, who were beginning to protest that they ownedl the waters 

surroundhg their reseme, bad nothing to gain fiom f'urther hydro development as nong as ail 

revenues continued to flow to governments. Within sixty years of signing Treaty, any water 

rights enjoyed by the First Nation were utteriy ignored by state officiais. 

8.3. The Root River Divesion 

By the mid-1950s, Ontario Hydro had caiculated that the best, or most prorfitable, use 

ofthe water flowing f?om Lake St. Joseph into James Bay would be to divert it south westerly 

through the Root River and into Winnipeg. Studies had indicated that it was uneconomic for 

Hydro to develop the potentid waterpowers sites dong the Albany River, thus the only profit 

49 1 Wayne Skeene, Delusions of Power (Vancouver: Douglas and Mchtyre  Ltd., 
1997) 78. 



that would be obtained fkom the headwaters at Lake St. Joseph would be iïmited to the rentals 

obtained fkom the Rat Rapids Generating Station ifthe diversion were not con~tructed.~~~ 

Zn Jdy 1956, the Minister of Northem Affairs and Naturd Resources, Jean Lesage, 

wrote to Premier Frost about the proposed diversion scheme. Lesage outlined the federd 

govemment's interest in the project, noting that he assumeci that the govemments of Ontario 

and Manitoba wodd make whatever "just compensation" was required to aboriginal peop1es if 

their lands and livelihood were darn~i~ed.~ '~ 

That fall, the Hydro-Electxic Power Commission canied out an investigation of the 

effects of the diversion scheme upon the Albany River. K Salisbury, an employee of Hydro, 

travelied along the Albany River for ten days and interviewed non-aboriginal peopie at 

Osnaburgh, but fâiied to make any enquines of the Mishkeegogarnang Fust Nation. When 

Salisbury attempted to ascertain the effects ofthe diversion upon travel along the Aibany River, 

he relied solely upon information given by the Department of Lands and Forests, a trader at 

Doghole Bay, and I o d  hydro operators. Of course, in October, when Salisbury visited the 

area, most of the abonginai inhabitants would have lefi for their hunting grounds. Based upon 

information given to him from these sources, he enoneously concluded that travel dong the 

Albany River was ''very light."495 

Salisbury reported that one of the main purposes for travel to Osnaburgh Lake was 

-- - - 

492 Wayne Skeene 77. 
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Vol. 1. 
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fishing, however, he also noted that "it would appear that the number of M a n s  engaged in this 

work is probably l e s  than a dozen at a time." In the year 1955, the Department of Lands and 

Forests reported that ten men fished for the Osnaburgh Band. Apparently, the fact that only a 

few families used the fishery was jus6cation for the deniai ofany abonmn;li rights to the 

waters. 

Salisbury aIso noted that there were only "a couple" of trappers who travelled through 

Osnaburgh Lake to get to their traplines.496 

He then examined the route fiom Cedars Dam to Doghole Bay via Osnaburgh Lake. 

He observed that this route was more heavily travelied than the other, although he was unable 

to provide an accurate assessrnent of the extent of usage, as he was given conflicting reports. 

He merely stated that "it would appear, however, that convoys of up to a dozen canoes pass 

over Rat Rapids and that the trafnc is fairy steady." 

Salisbury then considered how many people lived on Osnaburgh Lake and concluded 

that no serious inconvenience wodd be expenenced by fowering the iake level since the lake 

was inhabited by one "eccentric Indian matriarch" and a free trader who planned to leave the 

area. He also noted that some triippers' cabins were scattered dong the lake, as well as some 

shacks which were used by fishermen in the summer. Based upon this evidence he concludeci: 

It may be said, therefore, that with the exception of Alex Landing and 
Fedukis camp, who would be obliged to extend or relocate their docks, no 
serious inconvenience would be offered to anyone on the lake by the 
lowering of the water level. 

Although Salisbury attempted to examine the effect the low water levels that wodd 

have resulted from the diversion scheme, he was unable to detemiuie this because there was 

496 Letter fiom Sinclair to J.B. Bryce, 1956, HEPC HG410.1-15.092, p. 4. 
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signÏficant spillage from the Cedars Dam at the time. Not ody were Salisbury's hdings 

suspect, he did not consider the effects of fluctuating water Ievels over time. 

The HEPC admitted that information pertaining to the effects such a diversion would 

have on the Albany River was meagre.497 Because there were no gauges downstream fiom 

Rat Rapids, the HEPC had to rely upon caldations of the maximum, meaq and minimum 

flows after the diversion at Mïminiska Lake and the Albany River where it mets the Ogoki 

River. In September 1956, the Director of Planning suggested that the hydro station at Rat 

Rapids be shut down for several days in order that the effects of the diversion on "navigation 

and wild Me on the Albany" might be assessed. jg8 

In a letter written by M.H. Mackenzie, Director of Planning for Hydro, in September 

1956, the effects of the diversion upon the Albany River were summarized simply, as follows: 

Navigation of the Albany wouId appear to be related primarily to Indian 
Modes of Transportation. 

a) The Engineering division has been requested to study the Albany River 
in the area of Indian reservations 63A and 63B in the area of Rat Rapids 
Dam to determine ifit would be necessary to divert some of the Lake St. 
Joseph water eastward, or whether some control works at Triple Falls with 
the Pashkogogan inflow is a better solution. We should aIso investigate 
whether the Pashkokogan should be diverted into Lake St. Joseph with 
some of it diverted into the Albany for Navigation and some westward for 
power. 

The 'ïndian situation" was dso discussed. Mackenzie writes: 

1 have asked Mr. Natress to make an appraisal of the Indian situation near 
Rat Rapids from information from his staff-how many, means of livelihood, 
settlements, habits?4gg 

- - - - - - - - - - -- - - 

497 Letter from M.H. Mackenzie, Director of Pla-g, to J.D. McLeod, 19 
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499 Letier from Mackenzie to G.D. Floyd, 17 September 1956, HEPC File O.R. 
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In summation, Mackenzie stated that "somethbg more definite than we now have on 

the type and location of sbructures of the dam will have to be howq and some solution to the 

Indians-Navigation problem wiIl have to be evolved." Such a solution was never again 

considered. Clearly Ontario Hydro had no intentions of letting the ''Indian problem" stand in 

its way. 

In September of that year, the RegionaI Supervisor of Indian Agencies &O illustrated 

the Iack of information about the effects of the diversion on the aboriginaI population He 

informed headquarters that: 

Uniess the dams of Indian reserves 63A and 63B are raised, I do not think 
the diversion wiil affect these reserves. Nor will it affect the trapping 
grounds in the area. 

At first glance it would not appear that rnany trapping grounds would be 
affected. Those near the proposed canai and part of the Root River w2.i be 
Sected as the water level is bound to be raised. 

We c m  therefore Say that the Indians are going to be affiected to some degree. 
This will depend upon the water levels that are to be established. Ifthese are 
ailowed to Vary to any grkat de ee, then beaver and muskrat habitat fiom the 
Canal to Ear F a k  d M e r .  5oF 

This is in fact what happened. The local Indian Agent., G. Swartman, also warned of 

the likelihood of damages. Swartman reported that the project would affect the aboriginal 

people that used the Albany River below Osnaburgh as well as the people at Fort Hope and 

Marten ~alls. '~' Despite this knowledge, no action was taken to ensure that the people whose 

410.1-1 16. 
500 Letter fiom F. Matters, Regional Supervisor of Indian Mairs, to the Indian 
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livelihood would be af5ected would be compensated. 

The Hydro-Electric Power Commission appiied for approval of the diversion project 

under the Navigable Waters Protection Act in November 1956. According to Hydro's Director 

of Planning, the necessity of having to consider the aboriginal people living at Osnaburgh did 

not become an issue ~11ti.i 1 9 5 6 . ~ ~ ~  Construction of the diversion began that summer. 

Obviously little time was spent considering the native interest. 

In October 1956, W.C. Bethune of the Department of Indian AfFairs, wrote to HEPC 

about the proposed diversion. Bethune made it quite clear that his department was unable to 

assess the damages that wouId be suffered by the people of Osnaburgh, He therefore 

requested that intonnation be provided by the HEPC. Meanwile, Hydro had already begun to 

transport equiprnent to Lake St. Joseph before discussions with the Indian Agent at Sioux 

Lookout had even taken place.5" Construction of the diversion began in the summer of 1956, 

at an estimateci cost of $1 550 000.00. A canal was constructed which linked the southern tip 

of Lake St. Joseph to the Root River, eventudy directing the water into the Engirsh ~iver. ' '~ 

In December of that year, the HEPC applied to the Department of Lands and Forests 

for a lease to several parcels of land to be affected by the diversion dam, including lands at 

Osnaburgh to be flooded. In May 1957, the Deputy Minister of the Department of Lands and 

Forests agreed to issue a License of Occupation for the area to be floode~i.'~~ Apparently, 

however, this was never actudy doce. In fact, due to administrative emor, the necessary 

- 
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License of Occupation was not issued until 1976. 

While Hydro was busy making plans to divert the waters of Lake St. Joseph, the 

Mishkeegogamang First Nation attempted to regain control of their commercial fishery by 

claimùig exclusive rights to the waters of Osnaburgh Lake and the terminal area at Doghole 

Bay which was being used by non-abonginai commercial fishermen Contrary to the views of 

Salisbury, Osnaburgh Lake was very important to the band. In 1957, as was sîated in Chapter 

S& the Superintendent of Reserves and Trusts spedated that the Fist Nation might obtain 

exclusive fishing rights by applying the headland-to-headand principle contained in the 1894 

agreement respecting Indian Lands. However, no m e r  action had been taken on the matter. 

In facf that same day the Province of Ontario agreed to issue a Licence of Occupation to 

Hydro to proceed with the diversion dam. It is most iikely that the headland argument wodd 

not have been considered by the Province, since this would have had the effect of making the 

waters to be directly af5ected by the diversion scheme part of the Indian reserve. Any legal 

claim that may have been advanced of the First Nation was simply ignored by state officids 

charged with the fiducimy responsibility of acting in the best interests of the native people. 

This was also the period that the 0snaburg.h Band had raised concems about the lack 

of compensation they had received for previous hydro development. In 1953, the Chief and 

Councd ofthe Osnaburgh Band sent the foilowing petition to the Muuster of Indian Mairs: 

First, we have no cornplaint about our Indian Agent, Mr. G. Swartman, but 
there are always certain subjects at Treaty payments that are not entirely 
clear to us because we have no one sufficiently competent to interpret for 
US. 

First on our list is about our flooded lands, nce beds, timber and the graves of 
our beloved. We feel we have not been sufficiendy compensated for these and 

505 Letter fiom? to?, 13 May 1957, MNR file 92,343. 
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Indian Agent Swartman provided M e r  background information to the Department of 

Indian Mair s  in Ottawa on the matter, noting "As 1 recall, we were advised in eEect that aIl 

claims for damages had previously been dealt with" He then added, "personally, 1 have always 

thought the award was i~de~uate."'~' Despite the obvious concm expressed by the 

Mishkeegogamang First Nation regarding ownership and control of the waters adjacent to the 

reserve, neither the Department of Indian Mairs nor the Hydro-Electric Power Commission 

bothered to discuss the diversion project with the First Nation 

In May 1957, the Engineer employed by the HEPC submitted a report on a geological 

reconnaissance survey of a proposed diversion of Pashkogogan Lake. In it he noted that in 

order to complete the diversion, a block dam and a diversion canal wouid have to be 

constmcted. It was also suggested that additional shidies be made for a suitable dam site.508 

That summer, a prospector f?om Sioux Lookout discovered Iarge ore bodies in the eastem end 

of Lake St. Joseph These claims were optioned by Steep Rock Iron Mines that wintersog 

This minera1 discovery complicated plans to divert the waters of Pashkokogan Lake, since the 

construction of such a diversion would interfere with the mineral stakings made by the 

Company. In 1958, pIans of the proposed Pashkokogan Diversion were altered because of 

506 Letter fiom the Chief and Council to the Minister of Indian AfFairs, 3 January 
1953, NAC RG10, Vol. 1 1435, File 494/3-8-3. 
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mining claims at The& ~ a k e . ~ ' O  Not surprisingly, the HEPC was willing to alter its diversion 

plan so as not to interfkre with a rnining company, but gave no such consideration to the 

interests of the First Nation. The agenda was clear: econornic deveIopment would only take 

place ifit served the needs of capital. 

Just prior to the construction of the Lake St. Joseph Diversion, WJ.K Hxlaiess, the 

Chief of the Fish and Wildlife Division of the Department of Lands and Forests, advised the 

District Forester, G.A Hamilton, that he had j us t  leamed of the diversion  chern ne.^'' H[arrkness 

requested that the district biologist examine the effects that the diversion would have on the 

fishenes in the waters of Lake St. Joseph and surrounding waters. Hamilton responded some 

seven rnonths later. This response reveals the utter lack of consideration of the adverse effects 

such a diversion m . t  have on the people living at Osnaburgh. After apologizing for the 

Iateness of his response he states: 

with the contùsion here of District biologists coming and going, Mr. 
Simkin did not know about this project at ali until mid February. 

Mr. Sirnkin still has not seen Lake St. Joseph fiom the ground but believes 
eorn lookïng at the map that this project will not influence the fisheries in the 
ùnmediate waters or adjacent waters to any extent. The reason for this is that 
the Albany watershed adjacent to this project are not important Eom a fisheries 
standpoint and it is felt that as one goes farther east the infiuence of the 
diversion dam wiii not be of much importance due to flow in fiom the many 
rivers and streams in this watershed. 

West of the diversion dam the increased flow in the English river watershed 
should not make much difference as previous flooding in the area probably has 
done aii of the harm or good that can be done. 

For the above reasons the district biologist does not thuik the presence of the 

510 S ee the Northem Ontario Water Kesource Studies, "Upper Albany Diversion," 23. 
51 1 Letter Harkness to Forester, 1 5 August 2 957, MNR land f3e 99,3 22, Vol- 2. 
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diversion control dam on Root River wili be of any consequence to the fkheries 
inthearea 

This theg was the fùll extent to which the provincial Governent examined the effects 

the diversion would have upon the Osnabwgh fishery which, at that time, was an important 

element of the aboriginal econorny. Since the Department of Indian Affairs chose to rely on 

the Hydro-Electnc Power Commission to assess damages to the Indian reserves adjacent to the 

diversion, no additional information was gathered.512 

Far greater effort was placed upon analyzing the effects of raishg the minimum 

elevation of Lac Seul four feet to meet the needs of the Anglo-Newfoundland Development 

Company that needed higher elevation levels for booming gromds and the storage of 

pulpwood.513 The Mïnister of Lands and Forests first requested that the minimum level be 

altered in 1956 to meet the Company's needs, and discussions were stili undemay in 1960.~" 

On September 15, 1957, an Order-in-Council was passed by Ontario authorizing the 

Hydro-Electric Power Commission to store water in Lake St. Joseph, to divert the water into 

the English and Winnipeg Rivers, and to raise and lower the water levels of Lake St. Joseph as 

needed. The authority to constmct the diversion was granted despite the fact that 

arrangements had not been made to protect the aboriginal interest. In October 1957, counsel 

for the Hydro-Electric Power Commission of Ontario noted that the waters were being 

diverted with the understanding that "the operations of the Lake of the Woods Control Board 

would not be adversely afEected and that our treatment with respect to Indians would be 

5 12 Memorandum to cabinet prepared by Jean Lesage, Minister of Northern Affairs 
and Natural Resources, 3 October 1956, NAC RG89, Vol. 16, File 7453-3. 

5 13 Letter from Clare E. Mapledoram, Minister of Lands and Forests, to J.S. 
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c-ed out [. . .] .'15 Shortly therafter, the Assistant Deputy Minister of Northern AfEiks 

acknowledged that arrangements had not yet been made with the Department of Indian Mairs 

to protect the a b o r ï g ,  interest, though it was presumed that this would be pursued.516 

Meanwhde, excavation of the control dam was being finali~ed.~~' In September 1 957, water 

began to be diverted.'18 Hydro proceeded with the diversion kuowing fully that it had not yet 

f,,lized arrangements with the Department of Indian Mkirs. It proceeded, however based on 

the logic that it was more profitable to go ahead without approval than to wait severd months. 

G.D. Floyd, the Assistant Gened Manager for the project outlined the reasoning as follows: 

There are other discussions to be held with the Indian Agent for the district 
among others, and it will no doubt take severai montfis to have this matter 
finalized . 

M e r  discussion with Mr. AW. Manby, we agreed that the risks we are taking 
in incurring the expense of transporting equipment to the side before receiving 
approval f?om Ottawa, were nominal risks and worth the gamble, hawig in 
mind that there is a substantial increase in revenue for every rnonth we can 
advance the in service date, due to the increased energy provided by the 
diversion of the waters of the Albany ~iver. ' '~ 

State officials were far more concemed with proposed amendments to the composition 

of the Lake of the Woods Control Board to include a representative £iom Manitoba. No 

5 14 See Ontario Hydro File 41 0.1-1 16, Acc. 9 1,029. 
5 15 Letter fkom Lorne Macdonald, Counsel, HEPC, to E.A Cote, Assistant Depuq 

Minister, 3 1 October 2957, NAC RG89, Box 38, File 7435-7, pt. 1. 
5 16 Letter Eom E.A. Cote to Lorne McDondd, 12 November 1957, NAC RG89, 

Box 38, File 743 5-7. 
5 17 Letter fkom O.E. Johnston, Generation Engineer, Ontario Hydro, to the 

Engineer, Lake of the Woods Control Board, 2 7 September 1 957, NAC RG 8 9, Box 3 8, 
File 7435-7. 

5 18 Letter fkom T.M. Patterson, Director, Indian AEairs to E.A. Cote, 8 October 
1957, NAC RG89, Vol. 33, File 7435-7, Vol. 1, 
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thought was given to ensuring that aborigiaal people also had representation on the Board. 

On September 24, 1958, the govemments of Ontario and Manitoba, together with 

Manitoba Hydro and the HEPC entered into an agreement regarding the Root River Diversion. 

The Province of Ontario authorized the HEPC to divert the water fkom Lake St. Joseph to 

Lac Seul and the Engiish River, while Manitoba agreed to accept the water. The Lake of the 

Woods Control Board aiso agreed to "maint& and control the diversion works in such a 

manner as to secure severally and at all h e s  the most dependable fiow and the rnost 

advantageous and beneficial use of the diverted water for the purposes of the gen-eration of 

power within the Provinces o f  Ontario and Manitoba" Clearly any aboriginal interest would 

be secondary to these power interests. 

Since its completion, the diversion has caused water levels on Lake St. Joseph to 

fluctuate considerably. These fluctuating water levels have had long-term deletexrious e f f ~  

on the fishery at Mishkeegogamang although the damage appears not to have been noticed 

immediately. Fluctuating water levels, for example, adversely affect the whitefish population. 

These fish lay their eggs along the shoreline in the f d  when water levels are highi, but the eggs 

fieeze in the winter when water levels drop.520 For a time it appears that the muskrat 

population declined substantially. Water levels dong the Albany River to the east of Lake St. 

Joseph decreased substantially. This rneant that fishing along the Albany River as far as Fort 

Hope and Marten Fds were damaged. It will be recalled that several important fishing 

grounds were located dong this stretch of the Albany River. The biologist cite& above 

520 See for example, cornplaints made about the effect of the storage dam upon the 
whitefish population at Lac Seul in 1967, NAC RG89, Vol. 32, File 743 5-3 - 
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however, maintaineci that these fisheries would not be affected because other rivers flowing 

into the Albany wouid ençure a steady flow. This expert opinion ignored the fact, however, 

that in the 1930s these other rivers were dso diverted southward, causing M e r  depletion of 

water fiom the Aibany. Additionally, shorehe dong Osnaburgh Lake was permanently 

draineci due to the diversion, 

It appears also that the diversion played some roIe in the relocation of the community 

of Osnaburgh to the village of New Osnaburgh, away fiom the shores of Osnaburgh Lake, 

though several factors seem to have been involved in this move. 

The history of the diversion of the waters of Lake S t. Joseph reveals Ontario Hydro's 

agenda during this period. Despite repeated cornplaints fiom tourist outfitters and lumber 

companies on Lac Seul, whose operations were adversely aEected by the diversion and the 

regulation of Lac Seul water levels, Ontario Hydro elected to meet the requirements of the 

Wuinipeg power interests. Presumably, the profits that Ontario Hydro would rnake fiom the 

diversion outweigheci the benefits to the private interests at Lac Seul and Lake St. Joseph. 

The diversion also reveaied that at this tirne, the Hydro-Electric Power Commission 

barely noticed the abonginai people living at Lake St. Joseph. If aboriginal peoples were 

considered at ail, it was usualiy as a mere fonnality. The law served to legitimate actions that 

were already in progress, rather than represent serious recognition of aboriginal or Treaty 

rights. Given the state's appropriation of waterpowers, the problem of aboriginal poverty 

could only be met with efforts to relocate the young people at Osnaburgh in nearby towns 

where employrnent possibilities existed. 

Because of the partlcdar nature of the process of accumulation, which lefl aboriginal 



peopies with no authority over the lands and resources they inhabited, the state could act Eeely, 

iinhindered by potential backlash £tom the people to be most affected by the state's actions. 

When a company's interests were involved, or the interests of another govemment, these 

concems were taken seriously and factored into the costlbenefit anaIysis of state policy. 

The paternalistic and passive attitude taken by government officiais evidenced in this 

case underscores the specifk brand of margidimtion experïenced by aboriginal people. The 

Mishkeegogamaug First Nation was almost entirely ignored by govemment agencies and 

business interests seeking profit. Because of the unique status of native peopIes, they were 

subject to blatant expropriation that wodd otheINCriSe not have taken place had non-natives 

been the subject. While state policy and the law are criticai components ofthe mar-tion 

process in this case, one must also consider the broader economic context that shaped events. 



Chapter Nine: Conclusion 

This anaiysis points to the fact the problem of native marginalization is the result of 

a long-term histoncal process. The deplorable situation at Osnaburgh described by Sonia 

Verma in the Toronto Star, therefore should not be seen as a given, natural state of affairs, 

but must be viewed within a historicai context. Our reconstruction of the historical political 

economy of primary accumulation in Mishkeegogammg permits us to see that the 

contemporary situation has been both historicaiiy and socidy consbucted. 

This case study has also revealed that one must take race senously as an 

explanatory variable of native marginalization. Wotherspoon and Satzewictch question 

the degree to which race has detemuied the class position of aboriginal peoples, since 

aboriginal people occupy a range of class positions today. They challenge the notion that 

the social position of aboriginal people has been determined solely by their 

ab~ r i~ ina l i t y~~ ' .  It is of course me, as Wotherspoon and Satzewitch argue, that native 

peoples occupy a variety of class positions today, and therefore that attempts to subsume 

them under categories such as "race" or "underclass" will not help explain their 

contemporary life situations. But from the perspective of historical political economy it is 

important not to confuse the effects of marginalization with its causes. Although 

aboriginal people occupy a variety of class positions today, we cannot underestimate the 

significance of race in the histoncal process that brought them to their present 

circumstances. Moreover, as long as aboriginal people, as a coiiectivity, constitute a 

challenge to contemporary property relations, these factors will continue to bave 

52' Wotherspoon and Satzewich 43. 
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particular salience. This type of analysis also ignores the fact that aboriginal people have 

a special relationship to the land as its original inhabitants. This chapter in the prehistory 

of capital in Canada is an important one, and continues to shape the way in which 

aboriginal peoples CO-exist with non-abonginal settiers. The interplay between race and 

class is a complex one. This study suggests that one cannot easily privilege one factor 

over another since together they are inextricably bound together as part of the total socid 

formation. 

It has also been demonstrated that aboriginal people have been subject to a 

particular brand of extra-economic coercion, and have experienced capitalist 

development in a distinctive way. Whereas Wotherspoon and Satzewich argue that 

aboriginal peoples are not unique in being subject to  state control, this study suggests that 

they have experienced a degree and type of coercion not experienced by other Canadians, 

primarily because of their unique property relations. These property relations, and the 

legal instruments required to transfer land and wealth required special efforts on behalf of 

the state. By suggesting that aboriginal peoples have experienced state control and 

domination like other marginalized groups in Canada, Wotherspaon and Satzewich risk 

dismissing the especially destructive nature of the primary accumulation process in 

Canada. We also do an injustice to the s toq of aboriginal peoples if, for example, we 

suggest that the problem of aboriginal marginalization is no different than the problern of 

marginalization experienced by immigrants to Canada. Such an approach would deny the 

fact that abonginai peoples were subject to particularly brutal array of forces meant to 

separate them fYom the land and resources they used and traditionally occupied fiom time 

immemorial. 
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The construction of race has also shaped the ways in which scholars have 

approached the issue of native marginalization. Because the issue has been articulated as a 

single " Indian problem" b y non -natives, scholars have tended to deal with aboriginal 

marginaiization as a single uniform process. Such a generalization oversimplifies the variety 

of experiences and outcornes for native communities across Canada The particular history 

of the community of Osnaburgh and the ways that the Mishkeegogamang F i  Nation 

experienced marginalization underscores the need to take the specific history of each 

community seriously. 

After reviewing the predominant approaches to the problem of native 

marginaiization, it was demonstrated that these had serious limitations because each 

approach abstracted one facet of the overail complex social structure without considering 

the broader socio-economic and political context- While underdevelopment theory and 

the intemal colonialism mode1 moved beyond the narrow focus of the legal and 

administrative approaches by attempting to look to extemal factors, these dternative 

approaches could not explain significant internal dynamics. An alternative mancian 

political economy approach was proposed because it was capable of considering a broad 

range of factors, and could treat the problem of marginalization as a complex historical 

one. 

Next, an analysis of the major court cases invoiving aboriginal title and beneficial 

interest in surrendered reserve lands preceding the making of Treaty Nine revealed that 

the federai and provincial governments fought to secure the benefits of land and water 

once aboriginal titie had been removed. Though these intergovemmental battles are 

typically depicteci as constitutional struggles, each government had signifrcant materid 
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considerations at stake. This analysis also demonstrated that the law regarding native 

peoples was based upon the racist notion that abonginal peoples were serior ,  and mere 

beneficiaries of Crown land. Treaty Nine can best be seen as a continuation of the process 

of primary accumulation. In particuIar, in the case of Treaty Nine, Crown officiais were 

eager to obtain access to the valuable water resources in northern Octario. This legai 

background also explains why the government of Ontario became, for the first time a 

signatory to a Treaty within the Province. Ontario's participation ~ i g ~ c a n t l y  shaped the 

terms of the Treaty as weU as subsequent economic development schemes in the area. 

It was also clear that the state was eager to ensure that the Crown retain land for non- 

aboriginal use if it appeared to have development potential. Once treaties were signed, 

reserve lands were located in areas that contained little economic potentid- Not only did 

primary accumulation involve separating the people from the land, it also involved 

physically locating people away fkom areas deemed to have commercial value to others. 

The treaty process also entailed dissolving the communal relationship between abonginal 

people and the land and waters beyond reserve boundaries, and negated the relationship of 

aboriginal people as "keepers" or proprietors of the temtory they traditionally relied upon 

for subsistence. The Treaty represented a legal instrument that formaiized the process of 

separating the aboriginal people fkom the temtory fùndamental to their identity, and 

transforming this territory into capital. The St. Catherine's m n g  case in particular was 

significant since it affirmed the belief that one level of government held the tmst 

responsibility for Indians, while another (the Province) had jurisdiction over surrendered 

lands, even if these lands were subject to Treaty harvesting rights. The logic of primary 



accumulation had a direct and concrete institutionai manifestation in the division of powers 

and the court's interpretation of the respective roles of each branch of the state. 

An analysis of the history of crown appropriation of the aboriginal fishery 

illustrates that the Crown's fishery policy favoured the interests of non-aboriginal 

commercial fishing interests over abonginal interests. Over time, waters traditionally relied 

upon by natives for sustenance were leased to non-natives and those areas granted to 

aboriginal people were diminished. When competing demands were placed upon the 

resource, any "exclusive" f i s h g  rights granted aboriginal people were often retracted, 

despite beaty promises that aboriginal people could continue to hunt and fish as they and 

their forefathers had done. The reallocation ofthe fishery was premised upon the liberal 

ideoiogy that ali individuals enjoy equal nghts in the marketplace and no one group could 

benefit fiom special access to resources. 

The history of the fishery at Osnaburgh demonstrated that the aboriginal cornmunity 

experïenced marginaiization in a way that fust semi-proletarianized them, and eventually 

deprived them of the fishery altogether, leaving them with M e  if any opportunity to make a 

living during the summer. The role of aboriginal people in the fishery at Osnaburgh was 

shaped by the ovemding principle that aboriginal people should not enjoy a cornpetitive 

advantage by virtue of treaty or aboriginal rights and that the state should in no way interfere 

with "private" cornpetition. As with the fisheries in southern Ontario, non-aboriginal 

peoples would not tolerate state intervention in the fiee market if this meant that aboriginal 

peoples would be able to compete commerciaiiy. Tentative measures taken by the state to 

assist aboriginal people as owners and competitors were strongly resisted. Faced with this 

resistance, claims to aboriginal or Treaty fishing rights, or titie to water lying between 
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headlands, were rejected by the govemment of Ontario and only partially advocated by the 

Department of Indian Affairs. 

Once aboriginal title to the land was legally removed, the process of accumulation 

continued as natural resources were expioited within abonginal traditional temtory and 

on their reserves. The state pursued its own agenda during this phase of accumulation, 

even if this meant proceeding without proper legal authority. There was no question that 

deveIopment would take place. In other words, 2boriginal interests would only be 

protected inasmuch as they did not conflict with the broader imperatives of non- 

aboriginal capitalist development. The history of the hydro development at Rat Rapids 

reveals it as one firrther step towards the o v e r d  dissolution of the traditional lifestyle of 

the Mistikeegogamang 

Not only were aboriginal peoples separated from their traditional land and water, 

they were then aImost entirdy ignored by government agencies and business interests 

seeking to profit from these resources. Because of the unique status of native peoples, they 

were subject to blatant expropriation and little real protection By the mid 1950s, native 

peoples had been so effectively marginalized they were simply dismissed by state officials, 

both in Ontario hydro and within the federal government, who were seeking greater profit 

and influence. 

The law can be seen as an arena of class struggle and embodied the interests of non- 

natives, capital, and the state while also offering a degree of protection for native peoples. 

However, these protections were often ineffective when the state and capital needed to 

expedite resource development. In practice abonginal interests were repeatedly 

subordinated to a variety of  competing interests, despite the fiduciary responsibility of the 
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Crown and the various legal safeguards rneant to protect Indian lands or to compensate 

aboriginal people for damages. 

SchoIars who focus on the law relating to native peoples to explain marginalkation fail to 

account for this political and economic reaLity since they do not attempt to measure the 

effects that occur when legal responsibilities to native peoples are ovemdden in the name of 

economic growth- 

This same political reality exists today. For example, in 1 993 the federal 

govemment passed new fisheries regulations under the Fisheries Act known as Aborigind 

Communal Fishing Licence Regulations. In 1994, the federal govemment delegated 

authority to enter into agreements and issue Aboriginal Communal Fishing Licenses to the 

Ontario Minister of Natural Resources with the express understanding that this authorîty 

wodd only be applied to the w ' i ams  Treaty First Nations in southeni Ontario. The 

wording of the amended regulations, however, did not speci£jr this Et, and made 

aboriginal communal fishing licenses applicable throughout Ontario. Ail communications 

between Ontario and the Federal goverment, however, indicated it would ody be used to 

enter into harvesting agreements with the Williams Treaty First Nations. In the end, the 

aboriginal communal fishing Licenses were not applied to the Williams Treaty First Nations 

at d, but arbitrarily applied to other First Nations within Ontario without their consent. 

This represents a breach of the f iduc iq  responsibility of the Crown since the agreements 

themselves specified that consultation would take place. 

Although the law contains some protection for aboriginal peoples, this study points 

to the fact that the Courts are incapable of addressing the fundamental issues that lie at the 

root of aboriginal dispossession because they cannot move beyond the common law premise 
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that the Crown has underlybg title to the land based upon discovery. The d e s  applied to 

issues of aboriginal titie are based on common law principles and cannot accommodate 

aboriginal legal or property systems in existence prier to European setdement They are 

fùndamentally incapable therefore, of reflectuig the aboriginal perspective in any 

meaninml way. 

This anaiysis also indicates that any solution to the problem of native 

marghalization must address the fundamental problem of resource ownership while also 

looking to legal and administrative improvements. Even fundamental changes to the cment 

role of the state, such as the introduction of abonginai selfgovernment, WU not provide 

long term meaninfil change if not coupled with the capacity to maintain a healthy 

livelihood, whether based upon subsistence harvesting practices or upon non -traditionai 

pursuits. This sentiment is echoed by Peter ELias when he States " self-government is 

meaningfd only in a context of economic and cultural stability and self rel ian~e" '~~ which 

means, in part, the recognition of tenitonal rights. Similady, a solution prernised upon the 

notion that aboriginal marginalization has resulted primarily fiom inequalities in the law, 

such as the one proposed in the Trudeau White paper in 1969, which sought to abolish the 

Indian Act, would not address the special historical circumstances of native peoples, nor 

would this type of solution alter the material realities facing aboriginal communities today. 

Directions for Future Research: 

This case study has focussed the connections between aboriginal water rights and 

aboriginal marginalization in one native community. It suggests that the process of 

marginalization is unique to each community, depending in part upon the nature of non- 
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native resource development in the area, the specific Treaty rights of the First Nation, and 

the extent to which native communïties experienced non-native encroachment. It is 

necessary to pay serious attention to both the historical particularities of specific First 

Nations and to the more general process of expropriation, accumulation and 

marginalization More case studies are needed. A cornparison of this case to others that 

involve both water and other native resources wouId permit us to understand how the 

process has varied in space and time and also aflow us to develop and better sense of the 

different ways that expropriation and capitd accumulation have affected the development of 

native communities across the country. 
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