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Abstract 

The thesis examines three rneans of creating 

jurisdictional space for aboriginal governments in the 

Canadian Constitution, A constitutional amendment 

recognizing an inherent aboriginal right of self-government 

would establish aboriginal governments as a third order of 

government within Canada. Aboriginals possess limited 

leverage at the bargaining table, however, and it is 

unlikely that aboriginal grievances will be addressed by a 

constitutional amendment in the immediate future. It has 

also been suggested that judicial interpretation of 

aboriginal and treaty rights will extend l i ~ t e d  

jurisdiction to aboriginal governments. However, the narrow 

interpretive approach to aboriginal rights adopted by the 

Supreme Court of Canada prevents judges from reading a 

broadly defined aboriginal right of self-government into the 

Constitution Act, 1982, and any gains in the adjudicative 

forum will be of limited application. Political negotiation 

of self-government as part of constitutionally protected 

treaties and land claims agreements is most likely to 

succeed in elevating aboriginal governments to the status of 

constitutional actors. The treaty process does not offer an 

absolute guarantee, but it does promise flexible and secure 

self-government for Canada's native peoples. 
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-TER ONE 

INTRODUCTION 

~iscussions of aboriginal government typically focus on the 

distinction between rtdelegatedtl and "inherentn jurisdiction. 

The traditional legal interpretation of the Constitution 

treats  jurisdiction as the exclusive property of the  federal 

and provincial legislatures. It follows that any 

legislative authority exercised by aboriginal governments is 

delegated to them by the federal or provincial legislatures, 

and that aboriginal governments are subordinate bodies with 

lesser powers. However, some Indian governments contend 

that they exercise inherent jurisdiction over their 

traditional lands; that their authority is grounded in 

native sp ir i tua l i ty  and history; and that it does not depend 

for its existence on federal or provincial legislative 

power. Taken to their logical conclusion, claims of 

inherent jurisdiction lead to claims of sovereign 

jurisdiction: an independent and unchallenged right to make 

laws for aboriginal people and their territories.' 

The distinction between inherent and delegated 

jurisdiction refers to the source of aboriginal governmental 

authority. To describe the form that aboriginal government 

will take in practice, however, conceptual clarification is 

'see Frank Cassidy and Robert L . ~ i s h ,  Indian Govemment : 
Its Meaninq in Practice (Halifax: The Institute for Research 
on Public Policy, 1989) , pp. 29-50. 



necessary. In legal terms most aboriginal governments 

exercise delegated federal authority. Band governments can 

legislate according to the tems of the Indian Act, and a 

limited number are subject to legislated self-government 

arrangements. Band govemments also administer federal and 

provincial services and programs . 

Assertions of inherent jurisdiction are meant as an 

alternative to traditional Indian Act aboriginal government. 

But what practical form might such an alternative take? A 

minority of First Nations asserts sovereign independence 

from Canada, but mainstream aboriginal discourse admits that 

international statehood is not a plausible option for most 

First Nations. The usual objective is a compromise 

arrangement, in which aboriginal governments can enjoy a 

measure of sovereignty within Canada. The obvious analogy 

is to Canadian federalisrn, a connection that is not lost on 

native leaders. 

We donrt want to scare Canadians with Our 
terminology. No one is scared in this country by 
the fact that Ontario or Manitoba can make laws in 
education and not a single power in the world can 
do anything about it. They are sovereign in their 
areas of juriçdiction. We, likewise, want to have 
clear powers over our territories. 

Canada is already set up for it, because we have a 
confederation that lends itself very easily to 
what our people are asking for. We have the 
federal government, we have federal powers. We 
have provinces, we have provincial powers. We 
have some areas where the two overlap. We could 
easily have a third list of First ~ations 



powers . 2 
The specific question of the thesis is, how can 

aboriginal governments be accommodated within the framework 

of the Canadian Constitution? The thesis is not meant to 

provide a normative justification of aboriginal self- 

governmentr3 although an effort will be made to identify 

potential complications as they arise. It begins with the 

assumption that constitutional status for aboriginal 

governments is a worthwhile objective, and assesses 

different approaches that might be used in creating 

constitutionaï space for First ~ations governments. 

For clarity, wConstitutionu does not refer exclusively 

to the written Constitution Acts, 1867 and 1982 (as 

amended). The Canadian Constitution also consists of 

informal ru les  or conventions, judicial decisions relating 

to the executive, judicial and legislative branches, and 

British and Canadian statutes and orders-in-council. It 

also includes land claims and treaty agreements between the 

Crown and F i r s t  Nations. This means that constitutional 

recognition c m  take many forms, and three of these will be 

'~eorges Erasmus and Joe Sanders, "Canadian ~istory: An 
Aboriginal Perspective,It in Nation to Nation: Aborisinal 
Sovereisntv and the Future of Canada, eds . Diane ~ngelstad and 
John Bird (Concord, Ontario: House of Anansi Press Ltd., 
1992) , p. 11. 

3 ~ ~ r  a critical overview of arguments for aboriginal 
self-government see Patrick Macklem, Normative Dimensions of 
the Risht of Aborisinal Self-Oovernment (Ottawa: Minister of 
Supply and Services, 1995) . 
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considered at length in this thesis: formal amendment of the 

Constitution, judicial interpretation, and treaties. 

A distinction should be made between aboriginal 

government and aboriginal self-government or self- 

determination. Aboriginal governrnent refers to political 

institutions, legislative powers and interna1 structures. 

Self-government is a more general concept that refers to the 

political, economic and cultural well-being of aboriginal 

peoples. Aboriginal self-government incorporates the 

concept of aboriginal government, but is not exhausted by 

it. Both will be discussed in this thesis, but the narrower 

focus is on aboriginal government. 

The term flaboriginaln (or flFirst Nations, or "native 

peoplestt) includes three legal categories of persons: 

Indians, Inuit, and Metis. The category '<Indian" includes 

two sub-categories : s tatus Indians and non-s t a t u s  Indians. 

The distinction is a legal construct, to identify who 

qualifies as an Indian for the purposes of the Indian Act. 

None of these categories is culturally or linguistically 

homogeneous, and the category %tatus IndianfT includes more 

than six hundred bands occupying more than two thousand 

reserves in al1 parts of Canada. Aboriginal government (as 

defined by the Indian Act) was traditionally available only 

to status Indians. Recent agreements have extended self- 

government to Metis and Inuit groups, however, including 

political and economic arrangements. 



The thesis is organized in the following manner, 

Chapter Two provides an overview of aboriginal 

constitutional demands in the 197Os, 1980s and 199Os, and 

offers a brief assessrnent of aboriginal political discourse. 

While some Indian bands assert independence from Canada, 

aboriginal efforts have been directed primarily towards 

recognition of a constitutionally distinct third order of 

government. Aboriginal proposals would create a 

constitutional space within which aboriginal governments 

could assert sovereign jurisdiction in respect of a broad 

range of matters. 

The chapter moves on to identify the limitations of the 

constitutional forum, and assesses the likelihood of a final 

constitutional settlement for aboriginals. It is suggested 

that aboriginal negotiators possess limited leverage at the 

bargaining table, and that aboriginal grievances cannot be 

settled as part of a general compromise agreement. 

Aboriginal reaction to the Charlottetown Accord also 

suggests that F i r s t  Nations are internally divided on the 

question of self-government, and that aboriginal 

organizations do not necessarily speak on behalf of al1 

native people. This interna1 complexity must be taken 

seriously in any negotiations (political or constitutional) 

between aboriginals and Canadian governments. 

Chapter Three begins with a discussion of the status of 

aboriginal  and treaty rights in Canada prior to 1982. 



Canadian courts held on occasion that ~irst ~ations 

possessed title to their ancestral lands, which continued as 

a burden on the underlying title of the Crown until 

surrendered or otherwise extinguished. It was not clear 

what aboriginal title meant in legal terms, or whether 

claims of unextinguished aboriginal title were enforceable 

against the Crown. ~ritish and Canadian governments did 

adopt a policy of voluntary extinguishment, however, whereby 

aboriginals surrendered title to specified lands in return 

for cash payments, annuities and treaty-based hunting and 

fishing rights. Treaty agreements were generally held to be 

unenforceable against the Crown, and were not recognized by 

the courts as imposing restraints on sovereign legislative 

power . 

The current doctrine of aboriginal rights in Canada is 

based on a more secure foundation. The Constitution Act, 

1982 modifies the doctrine of legislative supremacy to 

provide positive protection for aboriginal arid treaty 

rights. Some commentators have suggested that one of these 

rights is an inherent aboriginal right of self-government. 

It is argued here that the Suprerne Court will not endorse 

blanket recognition of aboriginal self-government, and that 

gains in the judicial arena will be minimal. Aboriginals 

will be encouraged to pursue a settlement through political 

negotiation, not adjudication. 

Chapter Four consists of two parts. The first section 



discusses the legal status and political powers of 

aboriginal governments in Canada. Aboriginal governments 

are generally understood as exercising delegated federal 

authority, but this does not mean that they are ineffective 

in practice. ~dministrative arrangements with the federal 

and provincial governments have afforded aboriginal 

govemments a measure of effective local control in many 

communities, and legislated self-government agreements can 

increase aboriginalst political power while reducing outside 

interference. 

The second section discusses current federal policy on 

aboriginal self-government. The federal government has 

demonstrated a willingness to negotiate self-government 

agreements as part of treaties or land clairns. It is 

suggested that this approach provides an attractive and 

plausible solution to the challenge of expanding the 

constitutional framework to include aboriginal governments. 

The advantages and disadvantages of a pragmatic 

approach to aboriginal government are considered at greater 

length in a brief concluding chapter. Potential 

complications are identified, and it is argued that current 

federal policy offers a realistic and practical approach to 

implementing change that is sensitive to the interna1 

complexity of aboriginal nations. 



CEAPTER TWO 

ABORIGINAL GOVERNMENT AND CONSTf TUTZONA& REFORM 

Since the late 1970s aboriginals have taken an active 

interest in constitutional refom. Originally aboriginal 

organizations fought for entrenchment of aboriginal and 

treaty rights, and they succeeded. In the 1980s demands 

escalated to include constitutional recognition of an 

inherent aboriginal right of self-government and an 

aboriginal veto over constitutional amendments affecting 

aboriginal rights. Political and popular support for the 

aboriginal agenda increased in the period 1982-1992, but 

efforts to amend the Constitution failed. The Charlottetown 

Accord of 1992, which offered remarkable concessions to 

aboriginal peoples, came closest to entrenching an 

aboriginal order of government in the Constitution. It was 

def eated in a nation-wide ref erendum, however, and is 

unlikely to be duplicated in the immediate fu tu re .  

This chapter offers a general overview of aboriginal 

participation in constitutional negotiations since the late 

1 9 7 0 ~ ~  and an explanation of why aboriginal leaders should 

not expect a constitutional amendment in fu tu re .  It is 

suggested that aboriginal negotiators possess limited 

leverage at the bargaining table, and that aboriginal 

grievances cannot be settled apart from the "Quebec 

Question." Aboriginals will only secure a constitutional 



amendment through a minimalist process t h a t  avoids 

Charlottetown-style compromise agreements. Aboriginal 

reaction to the Charlottetown Accord also suggests that 

First Nations are divided on the question of self- 

government, and t h a t  aboriginal organizations should not be 

assumed to speak on behalf of al1 native people. This 

interna1 complexity must be taken seriously in any 

negotiations (political or constitutional) between 

aboriginals and Canadian governments. 

Aboriginal Political Discourse 

Aboriginal political discourse has developed unevenly 

since the 1970s, but discussion typically centres on two 

related concepts: aboriginal t'nati~rih~odrw and aboriginal 

lrsovereignty . 

Aboriginal nationhood is meant to describe "a socio- 

cultural (usually tribal) group, sharing a comrnon language, 

history, territory and identity. This does not 

necessarily lead to claims of sovereign independence from 

Canada, although some bands (particularly Mohawk) have made 

that assertion. The more common view among ~irst Nations is 

that aboriginal nationhood necessitates a measure of 

 adha ha Jhappan, Ynherency, Three Nations and Collective 
Rights: The Evolution of Aboriginal Constitutional Discourse 
from 1982 t o  the Charlottetown Accordttl International Journal 
of Canadian Studies 7-8 (1993), p.232. 



political autonomy within Canada.' A classic statement of 

this position is the " D e n e  ~eclaration" (1975) : 

We the D e n e  of the Northwest Territories insist on 
the right to be regarded by ourselves and the 
world as a nation, . . . 
Our plea to the world is to help us in our 
struggle to find a place in the world community 
where we cari exercise Our right of self- 
determination as a distinct people and as a 
nation. 

What we seek then is independence and self- 
determination within the country of canada? 

Aboriginal sovereignty is generally discussed in terms 

of the historical observation, that aboriginal communities 

existed as self-governing and independent nations prior to 

the arrival of Europeans in North America. Treaties, the 

Royal  rocl la mat ion of 1763 and general ~ritish policy in the 

eighteenth and early nineteenth centuries recognized 

aboriginal nations as autonomous political units, and 

aboriginals maintain that they never surrendered their self- 

governing statusw7 Some bands equate aboriginal 

'~ee Menno Boldt , tf Intellectual Orientations and 
~ationaiism Among Leaders in an Interna1 Colony: A Theoretical 
and Comparative Perspective, The ~ritish Journal of Socioloqr 
33 (1982), pp. 484-510. Also see Jhappan, Vnherency, Three 
Nations, If pp. 232-238. 

6~eprinted in Michael Asch, Home and Native Land: 
nboriqinal ~ishts and the Canadian Constitution (Vancouver: 
U.B.C. Press, 1984, 1993), p.127. Emphasis added. 

7 ~ e e  Jhappan, IIInherency, Three Nations, " p. 233. This 
view is supported by historical studies. See for exam~le  the 
Royal Commission on Aboriginal Peoples, ~artnêrs in 
Confederation: Aborisinal P e o ~ l e s ,  Self-Government, and the 
Constitution (Ottawa: Minister of Supply and Services, 1993), 



sovereignty with aboriginal statehood, or argue that this 

gives them the right to decide whether or not they wish to 

participate in Confederation. In mainstream aboriginal 

discourse, however, assertions of nationhood and sovereignty 

lead to demands for political autonomy within Confederation, 

not a return to the absolute autonomy of the pre-contact 

period. For the Inuit this means the creation of a new 

province or territory in the Canadian north, in which 

aboriginal peoples constitute a clear majority. Outside the 

territories aboriginals cal1 for recognition of a 

constitutionally distinct "third order of government, " where 

aboriginal governments would exercise a wide range of 

federal-, municipal- and provincial-type powers.8 The 

latter demand has dominated the aboriginal constitutional 

agenda since the dd-1980s. 

Constitutional ~egotiations (1978-1992) 

The aboriginal movement in Canada lacked unified 

national leadership in the 1970s, but late in the decade 

aboriginal organizations began to take an active interest in 

pp. 5-19. 

8 ~ e e  Jhappan, Ir Inherency , Three Nat ions, pp . 23 3 -234. 
The complexity and diversity of aboriginal political views can 
be gauged from edited collections. See for example Nation to 
Nation: Aboriqinal Sovereisntv and the Future of Canada, eds. 
Diane Engelstad and John Bird (Concord, Ontario: House of 
Anansi Press Ltd., 1992) ; Pathwavs to Self-Determination: 
Canadian Indians and the Canadian State, eds. Leroy Little 
Bear et al (Toronto: University of ~oronto Press, 1984). 



the Constitution. Prairie Indians traditionally argued that 

the treaties should be seen as constitutional documents that 

should be incorporated within and protected by the 

Constitution, In 1978 the National Indian Brotherhood 

(NIB) , f orerunner to the Assembly of First ~ations (AFN) , 

identified the Constitution as an aboriginal issue, 

transcending treaty and non-treaty divisions within the 

organization. Indians pressed for recognition of their 

unique constitutional status, and in 1978 Noel Starblanket, 

president of the NIB, declared that "We are now prepared to 

consider the negotiation of the terms and conditions upon 

which we will develop our relationship with Canada.l19 

When the Liberal government reopened constitutional 

negotiations in 1978 it seemed unlikely that Indians, Inuit 

and Metis would play a substantial role in the Canadian 

constitutional reform process. After ail, as Douglas 

Sanders explains, 

constitutional refom was basically a response to 
Quebec; the actors in the reform process were the 
first ministers, and no interest group 
participation was envisaged. Most politicians and 
bureaucrats assumed that aboriginal issues could 
be handled by legislation, and were not of a 
constitutional order; and they regarded the 
aboriginal group as factionalized and politically 
unsophisticated. 'O 

'III Douglas E . Sanders, "The Indian Lobby, in And No One 
Cheered : Federalism. Democracv and the Constitution Act ,  eds . 
~eith Banting and Richard Simeon (Toronto : Methuen 

'O~bid., pp. 3O2-3O3. 



Nevertheless there was token support for aboriginal 

inclusion in a constitutional settiement. The Trudeau 

governmentfs constitutional amendment bill, introduced in 

June of 1978, included a provision to insure that its 

Charter of Rights and Freedoms did not erase Indian rights 

based on the Royal Proclamation of 1763." In August the 

NIB announced its intention to participate in discussions 

relating to the Constitution, and soon afterward the Prime 

Minister invited representatives of three national 

aboriginal organizations - the National Indian Brotherhood, 

the Native Council of Canada, and the Inuit Committee on 

National Issues - to attend meetings of the First Ministers 

in October, 1978 and February, 1979. Their participation 

was limited to observer status, however, and over the next 

few years aboriginals participated most effectively through 

informal channels: intensive lobbying, public 

demonstrations, and high profile visits to London and the 

United Nations. By focusing public attention on native 

issues aboriginal organizations were able to put pressure on 

the First Ministers to respond to native demands. 

When the National Indian Brotherhood outlinea its 

objectives in 1978 the organization pushed for two 

concessions: aboriginal participation in constitutional 

negotiations, and recognition of aboriginal and treaty 



rights in the new Constit~tion.'~ The aboriginal 

leadership was not unified in its objectives, but by 1980 a 

general set of demands had emerged. First, aboriginal and 

treaty rights should be entrenched in the Constitution. 

Second, the Constitution should be amended to include 

recognition of an aboriginal right of self-government. 

Third, aboriginal consent should be necessary t o  

constitutional amendrnents directly affecting aboriginal 

rights . l3 

Self-government was widely seen as a non-starter at the 

time, as was the aboriginal veto. The Constitution Act, 

1982 did recognize other aboriginal demands, however. 

Section 35(1) provides that "the existing aboriginal and 

treaty rights of the aboriginal peoples of Canada are hereby 

recognized and af f irmed; section 35 (2) specif ies that "In 

this Act, 'aboriginal peoples of Canadaf includes the 

Indian, Inuit and Metis peoples of Canada;ll and section 25 

states that nothing in the Canadian Charter of Rights and 

Freedoms abrogates or derogates from aboriginal, treaty or 

other rights o r  freedoms that pertain to the aboriginal 

peoples of Canada, including rights or freedoms recognized 

by the Royal Proclamation of 1763 or acquired by way of land 

claims agreements. 

It was not entirely clear what recognition and 

121bid., pp. 303-304. 

I31bid., pp. 313-314. 



affirmation of aboriginal and treaty rights would mean in 

practical terms, and the ~irst Ministers resolved to clarify 

the matter in subsequent neg~tiations.'~ To this end they 

included provisions for a constitutional conference on t h e  

subject in the Constitution Act, 1982: 

37. (1) A constitutional con£ erence composed of the 
Prime Minister of Canada and the Eirst ministers 
of the provinces shall be convened by the Prime 
Minister of Canada within one year after this Part 
cornes into force. 

37. (2) The conference convened under subsection 
(1) shall have included in its agenda an item 
respecting constitutional matters that directly 
affect the aboriginal peoples of Canada, includinq 
t h e  identification and definition of the rishts of 
those peoples to be included in the Constitution 
of Canada, and the Prime Minister of Canada shall 
invite representatives of those peoples to 
participate in the discussions on that item. 
(enphas is added) 

The conference was held in 1983, and resulted in a number of 

changes to the Constitution Act, 1982. These include 

section 35 (3) , which provides that "in subsection (1) 

'treaty rights' includes rights t h a t  now exist by way of 

land claims agreements or may be so acquired;" section 

35(4), which guarantees section 35(i) rights equally to male 

and female persons; and section 35.1, which c o h t s  the 

F i r s t  ~inisters t o  consultations with aboriginal groups 

before changes to constitutional provisions affecting 

aboriginal people are made. Section 37 was also rewritten 

to provide for at least two more conferences on aboriginal 

14see Asch, Home and Native Land, p.1. 



rights. It was in these conferences that aboriginal 

organizations attempted to convince the First Ministers to 

address the issues that were left out of the Constitution 

Act, 1982, namely, aboriginal self -government and an 

aboriginal veto. 

Between 1984 and 1987 three First Ministers Conferences 

(FMCs) were convened on the subject of aboriginal rights,I5 

and by the final session the participant aboriginal 

organizations - the Assembly of First Nations (representing 

status Indians), the Inuit Codttee on National Issues 

(representing the I n u i t  and northern residents), the Native 

Council of Canada (representing non-status Indians and 

Metis), and the Metis National Council (representing the 

Metis as historically def ined) - were unanimous in rejecting 

the claim that self-government should take the form of 

delegated federal authority, and they demanded 

constitutional recognition of an inherent aboriginal right 

of self-government within Canada. The Royal Conunission on 

Aboriginal Peoples later described the importance of the 

term "inherent IV as f ollows : 

By clearly identifying the source and na tu re  of 
the right, it gives courts and other interested 
parties a strong mandate to implement the right 
and significant guidance on how to interpret it. 
The tehn indicates that the right does not consist 
of something "grantedrf by the Federal and 

I50n the cons t itut ional conf erences see generally David 
C. Hawkes, ~borisinal Peo~les and constitutional Reform: What 
Have We Learned? (Kingston, Ontario : Institute of 
Intergovernmental Relations, 1989). 



provincial governments; as such it minimizes the 
significance of governmental intentions as a guide 
to interpretation. It also highlights the fact 
that the right of self-government should be 
understood in the light of living cultures and 
traditions of Aboriginal peoples, as well as their 
contemporary outlooks . Since these traditions are 
multiple and diverse, the right may well assume 
different shapes in the various aboriginal 
nations . l6 

Whereas the NIB did not press the issue in the 1970s, these 

organizations also insisted on a veto over constitutional 

amendments affecting aboriginal rights, even if they 

af fected these rights indirectly. '' 
Constitutionally protected self-government was not 

without supporters in Ottawa, and a House of Commons Special 

Committee on lndian Self-Government had corne out in favour 

of the idea in 1983. The Conmittee recommended recognition 

of an inherent aboriginal right of self-government, and of 

First Nations governments as constituting a flthird order of 

governmenttl with its jurisdiction clearly defined.18 

Canadian politicians were uncomfortable with the  idea, 

however. The First Ministers did not want to entrench an 

inherent right of self-government that might be interpreted 

16~oyal Cornmission on Aboriginal Peoples, The R i c t h t  of 
~borisinal Self-Government and the Constitution: A Commentarv 
(Ottawa: ~inister of Supply and Services, 19921, p.19. 

17~athy L. Brock, IfThe Politics of Aboriqinal Self - 
Governme~t: A Canadian Paradox, " canadi& Public 
~dministration 34 (1991) , pp. 274-275. 

jacanada, Indian Self -Government in Canada : Renort of the 
S~ecial Committee (Ottawa: Queenr s Pr in te r ,  1983) . 



as sovereignty, and they worried that judicial 

interpretation would expand the powers of aboriginal 

governments so as to interfere with federal and provincial 

jurisdictions or with the rights of other Canadians. 

Aboriginal participants were not willing t o  define the 

inherent right, and this ambiguity combined with a lack of 

political will to derail the talks.19 

The FMCs nevertheless had a significant impact on the 

aboriginal movement i n  Canada. First, the process forced 

native leaders to coalesce and define their goals in public. 

This encouraged cooperation between aboriginal 

organizations, and strengthened communication within the 

movement - a feature that was absent in the early 1 9 8 0 s . ~ ~  

Second, the conferences increased public and political 

awareness of native issues, and by 1987 polling research had 

found that more than 60 per cent of Canadians supported 

entrenching an inherent aboriginal right of self-government 

in the Constitution. Third, publicity surrounding the 

conferences forced the federal government to formulate a 

response to aboriginal grievances. It did, by extending 

offers of increased local control through 

government agreements. 21 

legislated self- 

'9~rock, ll~olitics of Aboriginal Self -Government , " pp . 
276-279, 

'Osee Sanders, "The Indian LobbyIN generally. 

"sec  rock, NPolitics of Aboriginal Self -Government , pp . 
281-283. 



Alan Cairns has added a fourth observation, that the 

FMCs provided symbolic affirmation of aboriginals' 

legitimate role in reforming the Constitution. 

Although they failed to reach agreement on the 
main Aboriginal goal of self-government, they 
confirmed that Aboriginal peoples were not as 
other Canadians, that they had a unique status 
that justified bargaining almost as equals, 
nation-to-nation, with the governing elites of 
Canadian federalism. 22 

This was part of an ongoing process in which aboriginal 

leaders challenged conventional understandings of the 

compact of Confederation. Since the 1950s Quebec 

nationalists had cast the province as one of two founding 

nations in Canada, and on that basis demanded additional 

legislative powers, a veto on constitutional amendments that 

affected the provincers interests, and constitutional 

recognition of Quebects distinctive status? Aboriginals 

attacked the Wual nationsH theory. As early as 1979 the 

National Indian Brotherhood informed the Task Force on 

Canadian Unity that The rnyth suggesting that the French and 

English are founding peoples of Canada ..As historically 

*'~ian C. Cairns, Vi.boriginal Canadians, Citizenship, and 
the Con~titution,~~ in ~econfiqurations: Canadian Citizenshir, 
and Constitutional Chanae, ed. Douglas E. Williams (Toronto: 
McClelland & Stewart I~c., 1985), p.245. 

%or a classic (if somewhat outdated) statement of Quebec 
nationalism see The Tremblav Reoort, ed. David Kwavnick 
(Toronto : McClelland and Stewart, 1973 ) . For a good 
historical overview see Kenneth McRoberts, llLiving with 
~ualisrn and ~ulticulturalisrn,~~ in New Trends in Canadian 
Federalism, eds . Francois Rocher and Miriam Smith 
(Peterborough, Ontario: Broadview Press, 1995) , pp. 109-132. 
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inaccurate and an insult to the Indian people of Canada.11~~ 

In the First Ministers Conferences aboriginals cast 

themselves as a third founding people, and demanded 

inclusion in the Confederation bargain as an equal 

member? By 1991-1992 "so powerful was the displacement 

of the two nations concept that even central Canadian 

academics, who had long accepted it, began to make space in 

their constitutional discourse for aboriginal peop1es.1~~~ 

The Meech Lake Accord, which was concluded by the First 

~inisters shortly after the final FMC in 1987, was not 

suggestive of recognition of aboriginals as a third founding 

people. The Accord was designed to meet Quebec's "minimum 

demandsft for acceptance of the Constitution Act,-1982, 

including expanded compensation for provinces choosing to 

opt out of constitutional amendments and recognition of 

Quebec as a distinct society. Ironically, reaction to the 

exclusion of aboriginals from the Meech Lake Accord affirmed 

the need for aboriginal input in future talks. Native 

leaders in ~anitoba, with the assistance of MLA Elijah 

Harper, succeeded in blocking passage of the Meech Lake 

Accord in the Manitoba legislature. One native leader l a t e r  

described the moment as "a humbling experience for the First 

24~n Jhappan, Inherency, Three Nations, p. 23 8. 

'%ee Brock, lr~olitics of ~boriginal Self -Government, l1 
p.276. 

%happan, Vnherency, Three Nations, p. 23 9. 



~inisters[,] because it created an acute awareness that 

~irst Nationsf concerns in the constitutional process were 

serious and legitimate.uz7 

Pressure came from other sources. A ninety-day 

standoff between Mohawk warriors and the Canadian army at 

Oka, Quebec, in the summer of 1990 suggested that further 

confrontations (possibly violent) would ensue if aboriginal 

peoples' political and socio-economic positions were not 

remedied. The Supreme Court of Canada also gave the First 

Ministers reason for concem. In a series of landmark 

rulings beginning in the 1980s the Court affirmed that 

aboriginal and treaty rights had survived more than two 

hundred years of British and Canadian sovereignty. The 

Canadian govemment traditionally argued that any aboriginal 

and treaty rights that may have existed had been 

extinguished by Imperia1 or Canadian legislation. The 

Court's findings lent credibility to the view that section 

35 protected aboriginal rights, including an inherent 

aboriginal right of self-g~vernrnent.~~ 

27~hief Louis Stevenson of the Peguis Band in Manitoba, 
quoted in Assembly of First Nations, To the Source: First 
Nations Circle on the Constitution. Commissionerfs Report 
(Ottawa: Assembly of First Nations, 1992), p.25. 

* * ~ h a ~ ~ a n ,  "Inherency, Three Nations, Ir p. 231. The 
argument that section 3 5 (1) lfaboriginal and treaty rights l1 
include an aboriginal right of self-government was not 
uncommon at the tirne. See Brian Slattery, IlThe Hidden 
Constitution: Aboriginal Rights in Canada,lf in The Ouest for 
~ustice: Aborisinal Peooles and Aborisinal Rishts, eds. Menno 
Boldt and J. Anthony Long (Toronto: University of Toronto 
Press, 1985) , pp. 114-138; Bruce Clark, Native Liberty, Crown 



By the early 1990s political support was growing for 

native self-government. In February 1992 a Special Joint 

Codttee of the Senate and House of ~ommons~~ came out in 

favour of entrenching an inherent right of self-government, 

as did the recently appointed Royal Commission on Aboriginal 

~eoples When Joe Clark, minister responsible for 

constitutional affairs, reopened negotiations in March of 

1992, the agenda was to canvass h i s  provincial counterparts 

for their views on a possible accommodation for Quebec. As 

a result of intensive lobbying by aboriginal organizations 

he also invited native leaders to participate in formulating 

a constitutional proposal, and over the next several months 

aboriginals took part in al1 meetings on the Constitution at 

every level, with the exception of conferences at Harrington 

Lake relating to Senate ref~rm.~' 

Native leadersf central objective, as it had been at 

the FMCs, was to secure entrenchment of an inherent 

aboriginal right of self-government. Inherency continued to 

Sovereisnty: The Existing Aboriginal R i q h t  of Self-Government 
in Canada (Montreal and Kingston : ~cGill -Queenf s University 
Press, 1990) . 

29~anada, ReDort of the S~ecial Joint Codttee on a 
Renewed Canada (Ottawa: Queenfs Printer, 1992), p.29. 

30~oyal Conunission on Aboriginal Peoples, The Risht of 
Aboriginal Self-Government, p.19. 

3'~ary Ellen Turpel, "The Charlottetown Discord and 
Aboriginal Peoplesr Struggle for Fundamental Political 
Change,« in The Charlottetown Accord. the Referendum and the 
Future of Canada, eds. Kenneth McRoberts and Patrick Monahan 
(Toronto: University of Toronto Press, 1993), pp. 121-122. 
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block for the First Ministers, however, who 

inherent right of self-government might be 

a right of sovereign independence from 

Canada. The federal government was willing to make 

jurisdictional space for aboriginal governments, but not if 

it rneant compromising the integrity of the Canadian state. 

Joe Clark explained the govemmentts position to a meeting 

of the Native Council of Canada in November, 1991. 

We believe that the word ["inherent tt 1 - undef ined 
or unmodified - could be used as the basis for a 
claim to international sovereignty or as the 
justification of a unilateral approach to deciding 
what laws did or did not apply to Aboriginal 
peoples . . . .  If Aboriginal Canadians can help 
define what inherency would mean in practical 
terms - in terms of authorities and jurisdictions 
and powers - in such a way that the integrity of 
this federation is not put in question, w e  would 
welcome that. We are not opposed to inheren~y.~' 

Aboriginal organizations insisted that self-government was 

not intended to lead to ~eparation,'~ but the First 

Ministers continued to push for clarification. Aboriginal 

negotiators eventually agreed to accept limitations on the 

right of self-government. First, it would be an inherent 

right of self-government within Canada. Second, it would be 

subject to federal and provincial legislation for the peace, 

order and good government of Canada. Third, no new land 

rights would be created by the provision. Fourth, federal 

3 2 ~ n  Jhappan, Vnherency, Three ~ations, pp . 236 -23 7 .  

3 3 ~ e e  Royal Commission on Aboriginal Peoples, The Risht 
of Aborisinal Self-Government, pp. 5-6. 



and provincial laws of general application would continue to 

apply until supplanted by laws passed by duly constituted 

aboriginal authorities." In this form the inherent right 

of self-government appeared in the draft legal text of the 

Charlottetown Accord. 

The constitutional accord of August 2 8 ,  1992 offered 

unprecedented concessions to aboriginals. Natives would be 

guaranteed representation in a reformed Senate and House of 

Commons, a veto (the details to be worked out later) over 

constitutional amendments affecting aboriginal rights, and 

informal access to the Supreme Court of Canada. Most 

significant, however, were provisions relating to aboriginal 

self-government: 

35.1 (1) The Aboriginal peoples of Canada have the 
inherent right of self-government within Canada. 

(2) The right referred to in subsection (1) shall 
be interpreted in a marner consistent with the 
recognition of the governments of the Aboriginal 
peoples of Canada as constituting one of three 
orders of government in Canada. 

(3) The exercise of the right includes the 
authority of duly constituted legislative bodies 
of the Aboriginal peoples, each within its own 
jurisdiction, 

(a) to safeguard and develop their languages, 
cultures, economies, identities, institutions and 
traditions, and 

(b) to develop, maintain and strengthen their 
relationship with their lands, waters and 
environment, so as to determine and control their 
development as peoples according to their own 
values and priorities and to ensure the integrity 

3 4 ~ e e  Jhappan, Inherency, Three Nations, Ir p. 23 7. 



of their societies. 

The self-government provisions were deliberately vague. 

Like section 35 of the Constitution Act, 1982, section 35.1 

was intended to establish a framework within which 

aboriginal rights would be clarified through subsequent 

negotiations relating to jurisdictions, lands, resources and 

fiscal arrangementsD3' As Mary Ellen Turpel explains, the 

section 

. . . p  rovided a frarnework for the negotiation of 
agreements on self-government with particular 
Aboriginal peoples that could be sensitive to 
their situation. This was a key challenge in 
designing provisions that would meet the varied 
needs of Aboriginal peoples without restricting 
the rights of some Aboriginal peoples at the 
expense of others. A mechanism for flexibilitv 
wag required, yet complete open-endedness in the 
recognition of the right was not politically 
possible. 36 

The Charlottetown proposal required at least four biennial 

conferences on aboriginal issues, starting no later than 

1996," and delayed justiciability of the inherent right 

for a five year period. If accepted the Charlottetown 

Accord would have committed the federal and provincial 

governments to a negotiated settlement for aboriginal 

peoples. Constitutional recognition was not intended as 

panacea to aboriginal constitutional grievances; rather, 

35~bid . , p. 229. Also see Turpel, "Charlottetown Discord, 
127-128. 

37~happan, ltInherency, Three ~ations,~ pp. 229-230. 



would initiate a constitutionally mandated process that 

would eventually lead to aboriginal self-government through 

treaty agreements enacted at the regional, provincial or 

local level, or further amendments that would specify the 

jurisdiction of aboriginal govemments. 

Prospects for Change 

The Charlottetown Accord suggests mixed possibilities 

for a future settlement for aboriginals. The experience 

showed that there is political support in Canada for 

aboriginal constitutional demands, including recognition of 

an inherent aboriginal right of self-government. Ten 

premiers, the Prime Minister of Canada and representatives 

of four aboriginal organizations were able to agree on 

entrenching an inherent right in the Constitution. and 

sunrey research found that popular support for the 

aboriginal provisions was strong throughout the country. In 

fact, majorities in every province (Quebec included) 

favoured the self-government provisions.38 Paradoxically, 

the apparent consensus did not translate into a positive 

vote for the Charlottetown Accord; it was defeated 

(decisively) in a nation-wide referendum. 26 October 1992. 

Why did the Accord fail? And what does this suggest for 

"~ichard Johnston et al, "The People and the 
Charlottetown Accord. " in Canada: The  State of the Federation, 
1993, eds. Ronald L. Watts and Douglas M. Brown (~ incrs ton :  - 
Institute of Intergovernmental ~ela<ions, 1993) , p. 2 4 .  



aboriginals who seek forma1 constitutional change? 

In a 1991 article Kathy Brock identified the obstacles 

confronting aboriginals in the constitutional forum, some of 

which also apply to provincial governments. First, 

aboriginals are dependent on the provinces and O t t a w a  for 

access to the amending formula, which means that aboriginal 

demands can be treated with more flexibility than those of 

federal or provincial govemments. Aboriginals have the 

most to lose if an amendment does (or does not) go through, 

and so have the greatest incentive to compromise or make 

concessions. Second, aboriginal participation is limited to 

a small range of subjects (section 91.24 of the Constitution 

Act, 1867, and sections 25 and 35 of the Constitution Act, 

1982) . As a result aboriginal negotiators cannot threaten 

obstruction or make concessions on issues like Senate reform 

to obtain concessions on self-government or the amending 

formula. Political leverage may corne from other sources - 

for instance Supreme Court rulings, or public opinion - but 

aboriginal negotiators have little formal power at the 

bargaining table. Third, any amendment relating to 

aboriginal rights w o u l d  take ef fect under the lf 7/50" rule, 

which requires the agreement of Parliament and seven 

provincial legislatures representing at least fifty per cent 

of the population of the provinces. This is less stringent 

than unanimity, but it still means that aboriginal 

negotiators have to convince the Prime Minister and at least 
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seven premiers and their respective legislatures to agree to 

a constitutional amendment. This can prove an overwhelming 

task in itself, as past Canadian experience has ~ h o w n . ~ ~  

These structural constraints were evident in the 

Charlottetown negotiations. aboriginals (and Quebec, which 

had a unique set of constitutional demands) were dependent 

on the provinces for access to the amending formula, and the 

provinces used their bargaining strength to their advantage. 

The First Ministers were in a position to force concessions, 

which they did (for instance the requirement that 

recognition of an inherent right of self-government would 

not create new land claimç) . More significantly, the 

premiers used their leverage to force other concerns ont0 

the agenda, which was originally intended to accommodate 

Quebec, and later expanded to include aboriginals. This 

meant that there would be no settlement of aboriginal 

grievances apart f rom Quebec' s % i n i m u m  demands rr and 

provincial aspirations for Senate reform. Those items were 

largely responsible for the Accord's rejection by provincial 

electorates. 

Outside Quebec, survey research has found that the 

decisive provisions in the Charlottetown Accord were 

recognition of Quebec as a distinct society, and the 

guarantee that Quebec would holà twenty five per cent of the 

39~ro~k, lrThe Politics of Aboriginal Self -Government , " 
p.278. 



seats in the House of Cornons regardless of changes in 

population. These concessions were regarded as grossly 

unfair outside the province, but in Quebec there was a sense 

that they did not go far enough. Part of the problem was 

the reformed Senate, in which Quebec would have the same 

number of representatives as the other provinces. More 

generally, while the Charlottetown Accord was a bonanza for 

the provinces and for aboriginals, it had little to offer 

Quebec beyond Meech ~ake.~O Neither party was pleased with 

the deal, and majorities in Quebec and the rest of Canada 

voted to reject the Charlottetown Accord. 

None of this bodes well for constitutional recognition 

of an aboriginal right of self-government in future. ~irst, 

in the absence of constitutionally-mandated conferences . 

relating t o  aboriginal rights (the requirements of section 

37 were satisfied ten years ago), the First Ministers are 

not compelled to invite First Nations to the negotiating 

table. They do not seem interested in opening up 

discussions on anv issue at present. Second, supposing that 

aboriginals are invited to participate in constitutional 

negotiations, it is unlikely that any settlement could be 

reached without addressing the concerns of Quebec first and 

40~ee Kenneth McRoberts, "~isagreeing on Fundamentals: 
English Canada and Quebecffr in The Charlottetown Accord, t he  
Ref erendum and the Future of Canada, eds . Kenneth McRoberts 
and Patrick Monahan (Toronto: ~niversity of Toronto Press, 
1993), pp. 249-263; Johnston et al, "The People and the 
Charlottetown A~cord,~! generally. 
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foremost, and maybe the other provinces. The Charlottetown 

Accord was a compromise arrangement, and it should not be 

assumed that the First Ministers would have agreed to 

recognize aboriginal self-government in 1992 without the 

I1Triple Etr  Senate or the distinct society clause. 

A further complication is added by the possibility that 

the October 26 referendum created a precedent of the 

requirement of popular consent to fundamental constitutional 

 change^.^' The Canadian people seem to take a less 

flexible approach to the Constitution than do politicians. 

For example, while the premiers were willing to offer to 

Quebec guaranteed representation in the House of Commons in 

return for Senate reform, Canadians have not given any 

indication that they will accept these sorts of trade-offs. 

Hostility to special constitutional status for Quebec is 

well known, and a recent poll suggests that majorities in 

every province oppose amending the Constitution to recognize 

Quebec as a distinct society, even if the only alternative 

is sovereign independence. As the distinct society clause 

has been one of Quebec's minimum demands since the i980s, it 

not clear that any compromise between Quebec and the rest of 

%ee Peter W. Russell, Constitutional Odvssev: Can 
Canadians Become a Sovereign Peo~le?, 2nd ed. (Toronto: 
University of Toronto Press, 1993), p.234.  Also see Jeffrey 
Simpson, "The Referendum and its Aftermath, in The 
Charlottetown Accord, The Referendum and the Future of Canada, 
eds. Kenneth McRoberts and Patrick Monahan (Toronto: 
University of Toronto Press, 1993), p.193. 



Canada is likely in the immediate future.42 If a 

settlement for aboriginals is contingent upon a successful 

settlement for Quebec, then perhaps aboriginals had better 

look elsewhere. 

The preceding discussion suggests that the primary 

obstacle to a constitutional amendment for aboriginals is 

its connection to other changes. If aboriginals are to 

succeed in obtaining a constitutional amendment, the likely 

scenario would involve constitutional negotiations dealing 

primarily or exclusively with native issues. In the absence 

of constitutionally-mandated conferences on the subject this 

seems unlikely. The ~irst Ministers might be willing to 

embrace an aboriginal agenda in the event of some crisis 

that requires immediate and decisive political action 

(another Oka, or concern about epidemic social problems in 

aboriginal cowrmnities), but even then success is not 

guaranteed. The First ~inisters have traditionally been 

reluctant to entrench aboriginal self-government, and there 

are indications that popular enthusiasm for the idea is 

waning, given the potential costs in terms of financing and 

4%oronto Globe and Mail, "Hard line on separation popular 
outside Quebec," November 16, 1996, p.Al. If there was no 
referendum the changes would still require legislative 
approval under the current amending formula. Opponents of the 
Meech Lake Accord were able to make effective use of the 
ratification process to make their criticisms of the deal 
known, and aboriginals in Manitoba took advantage of a 
procedural loophole to stall passage of the Accord in that 
province. Recognition for Quebec might face similar 
obstacles. 



land claims .43 

To this point the discussion has failed to mention that 

the aboriginal vote was not uniformly in favour of the 

Charlottetown Accord. In f act, while 1nuit communities 

generally favoured the proposal, more than 60 per cent of 

status Indians voted to reject the Accord, and voter turnout 

on reserves was less than 8 per cent." ~ h i s  high level of 

opposition has been explained in a number of ways. The 

aboriginal provisions were admittedly vague, particularly in 

respect of financing. Federal and provincial 

representatives were unwilling to offer aboriginal 

governments constitutionalized levels of funding, which 

aboriginal negotiators had hoped would be modelled along the 

lines of section 36 of the Constitution Act, 1982 

(equalization payments) .45 That led to uncertainty about 

the economic viability of aboriginal self-government. The 

compressed tirne frame of the referendum was also a factor. 

Aboriginal peoples only received information about the 

Accord (especially translated into their own languages) a 

few weeks before the vote, and a number of bands boycotted 

4%4acleanf s , lt~isunity f inds f resh roots , It Ju ly  22, 1996, 
pp. 44-45. Opinion polls found that four out of ten 
respondents believe aboriginals have only themselves to blame 
for their problems, and a majority f eels aboriginals are being 
unreasonable with their land claims. 

4 4 ~ u r p e l ,  IlCharlottetown Discord, rf  pp . 142-144. The votes 
of non-status Indians and Metis could not be counted because 
of their residence outside identifiable communities. 

45~bid., pp. 126-127. 



the referendum as a result ,46 

The "non vote and the process surrounding the Accord 

point to deeper tensions within the aboriginal community. 

In demographic terms aboriginals are divided into four legal 

categories - status ~ndians, non-status Indians, Inuit, and 

Metis. The largest grouping, status Indians, encompasses 

more than six hundred bands on two thousand reserves,47 a 

fact that leads to obvious problems of representation at the 

national level. For example, the Assembly of First Nations 

was a key player in constitutional' negotiations in the 1980s 

and 1990s, but a number of aboriginal groups argued that the 

AFN did not represent them or their inter est^.^^ Part of 

the problem is that the AFN leadership is selected by the 

band council chiefs. Band councils lack legitimacy in many 

communities, where real decisions are made in traditional 

political structures (councils of elders or hereditary 

chiefs). Not surprisingly there are signs that the 

leadership of the aboriginal movement has shifted from 

national to regional and provincial organizations like the 

Assembly of Manitoba ~hiefs . 49 

47~ugie Fleras and Jean Leonard Eliot, The 'Nations 
~ithin' : nborisinal-State Relations in Canada, the United 
States, and New Zealand (Toronto: Oxford University Press, 
1992), pp. 13-14. 

48~happan, IIInherency, Three Nations, p. 247. 

49~acleanfs, nDisunity finds fresh rootsIN pp. 44-45. 
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nboriginals were also divided along gender lines. In 

the discussions that led to the Charlottetown Accord 

aboriginal participants sought to limit application of the 

Charter to aboriginal governments. If the Charter continued 

to apply, they argued, it would leave aboriginal comrmuiities 

vulnerable to two types of challenges. F i r s t ,  non-natives 

who could not vote or stand for election in aboriginal 

communities would be able to appeal outside those 

communities to Canadian courts. That would place non- 

aboriginal judges in the position of having to balance the 

individual right to vote (section 3 of the Charter) with the 

protection afforded aboriginal rights by section 25. 

Important decisions relating to the political make-up of 

aboriginal communities would be made outside those 

communities, which contradicts the principle of self- 

government. Second, members of an aboriginal community 

dissatisfied with the particular course of action their 

government has taken would be encouraged to appeal to the 

formal courts for redress instead of to traditional 

authorities. This could threaten traditional mechanisms of 

dispute resolution, and damage the integrity of aboriginal 

societies . s0 

The Native Women's Association of Canada (NWAC) 

'%ee Mary Ellen Turpel , %boriginal Peoples and the 
Canadian Charter: Interpretive Monopolies, Cultural 
 if f erences , f f  Canadian Human Rishts Yearbook 6 (1989 -1990) , 
pp. 41-42. 



35 

countered these arguments by suggesting that the national 

aboriginal organizations and band councils were dominated by 

men, and did not represent the interests of aboriginal 

women. ~uring constitutional negotiations in 1992 the NWAC 

made three demands. ~irst, it should receive guaranteed 

funding and representation at al1 conferences relating to 

aboriginal self-government. Second, the Charter should 

apply to aboriginal governments without exception, and 

section 33 should not be available to them. Third, a clear 

and unequivocal gender equality clause should apply to al1 

aboriginal and treaty rights, including the right of self- 

government.51 Following a lawsuit and widely publicized 

protests by the NWAC, aboriginal negotiators eventually 

agreed to a gender equality clause, and the M A C  announced 

that it was supporting the Charlottetown Accord prior to the 

ref erendum, 52 

The gender gap repeats itself in tensions between 

status Indians and non-status Indians and Metis. Wtatusu 

is a legal category, to identify who qualifies as an Indian 

for the purposes of the Indian Act. Traditionally Indians 

could lose status (become "enf ranchisedIf ) by leaving a 

reservation to work or by enroling in the military. Status 

was determined by patrilineal descent, which also meant that 

a non-status woman who married a 

"iJhappan, Inherency , Three 

status Indian man 

Nations, p.249. 



automatically gained status, while a status ~ndian woman who 

married a non-status man automatically lost  stat~s?~ 

The federal government had considered repealing 

sexually discriminatory provisions of the Indian Act as 

early as 1973. Aboriginal organizations opposed the 

measure, however, and the government abandoned its plan? 

In 1985 the federal government announced its intention to 

repeal the measures, and again aboriginal organizations 

(including the AFN, which also opposed entrenchment of a 

gender equality clause in the Constitution Act, 1982~') 

protested. Native leaders made two arguments in favour of 

the status quo. First, reinstatement would lead to an 

influx of population into reserve communities, which lacked 

the resources to accommodate newcomers. Second, non- 

aboriginal men married t o  Indian women might attempt to take 

over control of communities through the band councils. 56 

The federal government realized that the provisions 

would not survive a challenge under the Charter  of Rights 

and Freedoms, and repealed them despite opposition in 1985. 

Bill C-31 removed the discriminatory provisions from the 

S 3 ~ e e  Douglas Sanders,  r ri or Claims : Aboriginal People 
in the constitution of Canada, 't in Canada and the New 
Constitution: The Unfinished Asenda, Volume 1, eds. Stanley M. 
Beck and Ivan ~ernier  (Montreal : The Institute for Research on 
Public Policy, 1983). pp. 252-256. 

54~happan, Vnherency, Three ~ations , tf p. 248 . 



Indian Act and reinstated women who had lost status through 

intermarriage and their ~hildren?~ However, most Indians 

who had their status reinstated (more than ninety five per 

cent by some estimates) have not been accepted into their 

previous communities, and those who have often f ind that 

they camot obtain services from the band council~.~~ In 

fact, a frequently cited reason for status Indiansf 

re jec t ion  of the Charlottetown Accord was  the fear that it 

would guarantee equality of access to the right of self- 

government for non-status Indians and ~etis,'~ which would 

lead to an influx of population into reserve communities. 

The preceding discussion leads to more questions than 

it does answers. If national aboriginal organizations are 

unrepresentative, who should be invited to the negotiating 

table? If aboriginals do not speak with a united voice, is 

a single constitutional settlement (no matter how flexible) 

appropriate for native people? If the rights of some 

aboriginals (women, non-status Indians) are at stake, should 

aboriginal communities be Eorced to submit to external 

review? Or do the rights of the community override the 

rights of individuals? There is no easy answer to these 

questions, but serious students of aboriginal self- 

S7~innipeg Free Press, "Treaty status at stake? ", March 
31, 1994, p.Al. 

Free Press, I1Donft put self-government before 
rights, natives warn," March 31, 1994, p.Al. 

" ~ h a ~ p a n ,  "Inherency, Three Nations, " p. 247. 
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governrnent cannot pretend that these problems do not existe 

If any just settlement for al1 aboriginals is to occur the 

interna1 complexity of First Nations cannot be overlooked or 

underestimated. 

This chapter has shown that constitutional reform 

offers mixed possibilities for First Nations. Aboriginal 

leaders were able to rally political and popular support for 

their constitutional agenda between 1978 and 1992. Despite 

symbolic gains, however, the constitutional forum was 

incapable of accomrnodating aboriginal demands. Aboriginals 

could not convince the First Ministers to accept an inherent 

right of self-government until 1992, and that concession was 

hampered by i t s  connection with Senate reform and with 

controversial concessions to Quebec. A moderate approach to 

constitutional reform is necessary for real and effective 

change to take place, although theere is no clear indication 

that provincial governments are willing to endorse 

constitutional minimalism aboriginal self-government. 



CHAPTER THREE 

ABORLOINAL GûVERNaENT AND ABORIGINAL RIGETS 

A number of commentators have suggested that section 35(i) 

of the Constitution Act, 1982 implicitly recognizes an 

inherent aboriginal right of self-government. On this basis 

they suggest that aboriginal governments may assert 

jurisdiction in respect of certain matters and that Canadian 

courts will uphold these claims. This chapter provides an 

ovenriew of traditional legal understandings of aboriginal 

rights in Canada, and considers the possibility that the 

courts will read an inherent aboriginal right of self- 

government into the Constitution Act. 

Aboriginal and treaty rights were traditionally 

recognized by law in Canada, subject to the overriding 

sovereignty of the Crown. The Constitution Act, 1982 

limited the scope of federal and provincial authority in 

respect of aboriginals, however, and placed certain 

activities beyond regulation by either level of government. 

It is argued in this chapter that the courts are unlikely to 

include broadly defined self-government rights within this 

legal fortress. The Supreme Court is reluctant to adopt a 

liberal approach to section 35, and has endorsed an 

interpretive paradigm that eliminates the possibility of 

blanket pronouncements on aboriginal rights. Any judicial 

findings of aboriginal jurisdiction will be minimal in scope 



and limited in application, 

Aboriginal Title 

While aboriginal rights were not granted constitutional 

recognition until 1982, judicial interpretation did 

recognize the existence of aboriginal or Indian title at the 

comrnon law? In the 1888 St. Catherine's Millinq 

decision16' the Judicial Conmittee of the Privy Council 

(JCPC) defined aboriginal title as a "personal and 

usufructuary right." Its existence, however, was stated to 

be "dependent upon the good w i l l  of the So~ereign.~~~ 

Indeed, while the Judicial Committee w a s  willing to 

recognize the aboriginals' right it was also insistent that 

I1Their possession, such as it was, can only be ascribed to 

the general provisions made by the royal proclamation [of 

17631 in favour of al1 Indian tribes then living under the 

sovereignty and protection of the British Crown.~!~~ Indian 

title continued until it was surrendered by treaty or 

otherwise e~tinguished.~ 

60~ee patrick Macklem, lr First Nat ions Self -Government and 
the Borders of the Canadian Legal ~magination, ~c~i.11 Law 
Journal 36 (l99O-l99l), pp. 396-414. 

%t. Catherinef s Miïlinq and Lumber Comanv v. The Oueen 
(1888) 14 A.C. 46. 



The next significant ruling on aboriginal title, the 

Supreme Court's calder6' decision (1973)' was something of 

a retreat from St. Catherine's Millinq. The Court was asked 

by the Nisgara tribe of northwestern British Columbia to 

make a pronouncement to the effect that the band continued 

to possess unextinguished aboriginal title to its 

traditional lands. Three justices supported the ~isga'a 

c l a i m ,  three opposed it, and one refused to answer the 

question for technical reasons. Remarkably, however, both 

the majority and dissenting opinions recognized the 

existence of Indian title at cornmon law, and both agreed 

that the existence of Indian title did not depend on treaty, 

executive order or legislative enactment.66 Moreover, the 

majority offered a prescient if not entirely clear 

elaboration of the concept's meaning: 

the fact is that when the settlers came, the 
Indians were there, organized in societies and 
occupying the land as their forefathers had done 
for centuries. This is what Indian title means 
and it does not help one in the solution of this 
problem to cal1 it a 'personal or usufructuary 
right.' What they [the Nisgaral are asserting in 
this action is that they had a right to continue 
to l ive on their lands as their forefathers had 
lived and that this right has never been lawfully 
exthguished. There can be no question that this 
right was 'dependent on the goodwill of the 
sovereign . 67 

%alder v. Attornev General of British ~olumbia [1973] 
S . C . R .  313; 3 4  D . L . R .  (3d) 145 (cited to D.L.R.) . 



While the Supreme Court rejected the Judicial 

committeers view that aboriginal title originated in the 

Royal Proclamation of 1763, it also assumed that the Crown 

possessed underlying title to the lands in question, and 

that it reserved the right to extinguish the aboriginal 

title at will. The coram could not agree on how 

extinguishment might be shown to have occurred, however. 

The majority held that the Sovereign elected to extinguish 

aboriginal  title by exercising legislative authority over 

the contested lands and by opening them up for 

settlement? Hall, J., writing in dissent, held that 

Indian title was not extinguished absent ltclear and plainu 

intent on the part of the Crown to do S O . ~ ~  The latter 

position has found favour with the Court in recent decisions 

relating to aboriginal rights and aboriginal title. 

Neither Calder nor St. Catherine's Millinq suggest t h a t  

Indian title limits the Crown's ability to legislate in 

respect of Indians and lands reserved for Indians. while 

the JCPC did recognize the existence of a "personal or 

usufructuary rightrt it  did not indicate what this meant 

exactly, or whether it was enforceable against the 

Sovereign. And in Calder the majority indicated that, even 

if the ~isga'a did possess unexthguished title to their 

traditional lands, the Court lacked the authority to issue a 



declaration to that effect. In the absence of a legislative 

directive the courts could not question the legitimate 

exercise of sovereign authority on the part of the ~ r o w n . ~ ~  

The Court provided further indication of the 

significance of aboriginal title in G~erin.~' That case 

involved an Indian band from British Columbia that brought 

an action against the federal govemment, seeking damages 

for breach of trust. The claim dated to 1955, when 

officiais of the Department of ~ndian ~ffairs leased part of 

the band's reserve lands in Vancouver to a neighbouring golf 

club. The band members consented to the action, but la ter  

found that the govemment had misinformed them as to the 

terms of the lease. They were not made aware of its full 

contents until 1970, and launched a suit against the Crown 

in 1975. The Court upheld the Indian claim, and the 

government was held liable for damages. 

The Courtts ruling in this case introduced the concept 

of a fiduciary (or trust) obligation on the part of the 

Crown towards aboriginal peoples. The nature of a fiduciary 

relat ionship was described thusly : 

... where by statute, agreement, or perhaps by 
unilateral undertaking, one party has an 
obligation to act for the benefit of another, and 
that obligation carries with it a discretionary 
power, the party thus empowered becomes a 
fiduciary. Equity will then supervise the 

7t~uerin et al v. the Oueen 119841 2 S.C.R. 335; (1985) 
13 D.L.R. (4th) 321 (cited to D.L.R.) . 



relationship by holding him to the fiduciary's 
strict standard of cond~ct.~ 

In the present case the Court held that the government was 

under a fiduciary obligation to aboriginal peoples that 

stemmed from provisions of the lndian Act. The relevant 

sections provide that reserve lands shall be held by the 

Crown for the use of the Indians for whorn they are set apart 

(section 18 (1) ) ; that reserve lands s h a l l  not be sold, 

alienated, leased or otherwise disposed of until they have 

been surrendered to the Crown by the band for whose benefit 

the land was set aside (section 37); and that  in order to be 

valid a surrender must be made to the Crown, assented to by 

a majority of the electors of the band, and accepted by the 

Governor in Council (section 39(1)) .73 

The governmentfs fiduciary obligation was attributed to 

another source. 

The fiduciary relationship between the Crowr, and 
the Indians has its root in the concept of 
aboriginal, native or Indian title. The fact that 
Indian bands have a certain interest in lands does 
not, however, in itself give rise to a fiduciary 
relationship between the Indians and the Crown. 
The conclusion that the Crown is a fiduciary 
depends upon the further proposition that the 
Indian interest in the land is inalienable except 
upon surrender to the C r ~ w n . ~ ~  

Taken together, the peculiar nature of Indian title and the 



regulatory scheme established by the Indian Act for 

disposing of Indian lands >'places upon the Crown an 

equitable obligation, enforceable by the courts, to deal 

with the land for the benefit of the ~ n d i a n s . ~ ~ ~ ~  

The fiduciary concept has been a source of confusion 

for lawyers, governments and legal scholars. The Court's 

pronouncements on the subject are notoriously vague, but it 

is possible to isolate a number of points that emerge from 

Guerin and subsequent rulings. A fiduciary relationship is 

shown to exist where one party is in a position to act for 

the benefit of another. The concept originates in part from 

Indian title, in part from legislative enactments (such as 

the Indian Act), but also from treaty agreements. Fiduciary 

obligations impose limits on the exercise of sovereign 

legislative power, usually on the federal government but 

also on provincial governments. While this relationship 

incorporates the alienation of Indian lands, it also extends 

to other aspects of the relationship between the Crown and 

aboriginal pe~ples.~~ As will be noted later, the 

fiduciary obligation plays a significant role in judicial 

assessments of the constitutional protection afforded 

aboriginal rights by the Constitution Act, 1982. 

"sec Renee Dupuis and Kent ~cNeil, Canadat s Fiduciarv 
Oblisation to Aboriqinal Peo~les in the Context of Accession 
to Sovereisnty by Ouebec, Volume 2: Domestic ~imensions 
(Ottawa: Minister of Supply and Services, i995), pp. 1-2. 



Treaty Rights 

In land claims disputes with aboriginals the Canadian 

government consistently held that the assertion of legal 

authority over aboriginal lands is sufficient to demonstrate 

the Sovereign's intent to extinguish Indian t i t l e  to those 

lands." But a tradition of voluntary surrender also 

developed, first in imperial and later Canadian practice. 

The eaxliest treaties between the British Crown and 

First Nations are not related to land. The ~aritime 

treaties of the early-to-mid 1700s are pacts of peace and 

friendship, intended by the British to secure native support 

in their wars against the French. The terms of individual 

treaties differ, but they generally include provisions 

whereby the Indian signatories acknowledge their submission 

to the British Crown and forebear hostilities against 

British settlers. They usually involve a reciprocal 

obligation on the part of the Crown to allow the natives to 

hunt and fish as they did prior to contact. No treaty from 

this period involves the transfer or surrender of Indian 

lands . 78 

When New France was surrendered to Britain in 1763, the 

British govemment was faced with two challenges. First, it 

n ~ .  1. C.  inn nie, IlThe Sparrow Doctrine: Beginning of the 
End or End of the Beginning? , Queeng s Law Journal 15 (1990) , 
p .  226. 

%ee Daniel J. Kuhlen, A Lawersonts Guide to Treaty 
Rishts in Canada, ed. Anne Skarsgard (Saskatoon: University of 
Saskatchewan Native Law Centre, 1985), pp. 3 - 6 .  



had to ensure the allegiance of France's former ~ndian 

allies. Second, it had to calm dissension among its own 

allies over the taking of Indian lands by British 

settlers? Accordingly the government issued a Royal 

Proclamation (1763) to assure the Indians that their land 

would not be taken without consent. Colonial governments 

were forbidden to grant unceded ~ndian lands, private 

individuals were forbidden to purchase them, and British 

subjects were forbidden to settle on them. Moreover the 

Proclamation established a system of public purchases as an 

official mode of extinguishing aboriginal t i t l e .80  

Significantly ~ritish policy did not purport to interfere 

with aboriginal political structures. As the Royal 

Commission on Aboriginal Peoples explained, 

... the Proclamation portrays Aboriginal nations as 
autonomous political units living under the 
Crown's protection, holding inherent authority 
over their interna1 affairs and the power to deal 
with the Crown by w a y  of treaty and agreement. It 
views the links between Aboriginal peoples and the 
Crown as broadly ' conf ederal . 

The process established by the Royal  rocl la mat ion was 

followed with varying con~istency.~~ Between 1780 and 

79~oyal Conmiission on Aboriginal Peoples, Partners in 
Confederation, p.15. 

'%lattery, "The  idd den Constituti~n,~~ pp. 119-123. 

8 1 ~ o y a ï  Codssion on Aboriginal Peoples, Partners in 
Confederation, p.17. 

82~ee Darlene Johnston, The Takinq of Indian Lands in 
Canada: Consent or Coercion? (Saskatoon: University of 
Saskatchewan Native Law Centre, 1989). 



1850, land conveyance treaties covering most of southwestern 

Ontario were signed with First Nations. These generally 

involved small, one-time cash payments on the part of the 

Crown, and occasionally the provision of reserve lands? 

Similar agreements signed in the 1850s and 1860s covered 

parts of Vancouver Island and land around Lake Huron and 

Lake Superior. These treaties also recognized aboriginal 

hunting and fishing rights? 

The post-Confederation treaties followed a slightly 

different pattern. The eleven numbered treaties (1871-1922) 

and the williams treaties of 1923 purported to extinguish 

aboriginal t i t l e  to vast tracts of land from the Quebec- 

Ontario border to the northwest edge of the country.85 As 

in the pre-~onfederation treaties the Indians are said to 

surrender traditional lands in return for cash payments, 

annuities, reserve lands, and hunting and fishing rights. 

Moreover, each of these treaties contains an identically 

worded extinguishment clause: 

(the said) Indians . . . cede, release, surrender and 
yie ld  up to the Government of the Dominion of 
Canada, for Her Majesty the Queen, and Her 
successors forever, al1 their rights, titles and 
privileges whatsoever, to the lands 

83~uhien,  Lawersonfs Guide, pp. 9-11. 

%bid., pp. 9-16. 

8s~acklem, Wirst ~ations Self-Government, pp. 426-427.  



included .... 86 

The treaty process ceased temporarily after 1930, 

leaving most of British Columbia. the Maritimes, Quebec and 

the Territories uncovered by land-cession treaties. 

Canadian governments generally refused to recognize Indian 

title in this period, and in the controversial "White Papertf 

on Indian policy (1969) the Liberal administration stated 

that aboriginal land claims had no basis in The 

Calder ruling forced the federal government to reconsider 

its position, and since 1973 Canada has followed a policy of 

negotiating two kinds of claims with aboriginal peoples. 

"Specific daimstt arise from unfulfilled legal obligations 

of the federal government, such as treaty obligations. 

Settlements usually involve compensation in the form of cash 

or land. "Comprehensive claimsw involve the assertion of 

unextinguished aboriginal title to vast tracts of land. 

Settlements include extensive compensation in the f o m  of 

cash and land, as well as aboriginal control over local 

authorities like school boards and regulatory regintes. 

may also involve promises on the part of the federal 

They 

86~eprinted in Michael Asch and Patrick Macklem. 
VAboriginal Rights and Canadian Sovereignty : An EsSay on R. v. 
Sparrow, li Alberta Law Review 29 (1991) , pp. 512-513. 

87~anada, Statement of the Government of Canada on Indian 
Policy, 1969 (Ottawa: Queen's Printer, 19691, pli. 



government to negotiate self-government arrangements? 

Canadian and British courts failed to provide a 

consistent definition of the legal status of treaty 

agreements .89 The predominant view, until recently, held 

that the treaties are tantamount to contracts between the 

Crown and aboriginal peoples. In practical terms this meant 

that the agreements were unenforceable except in the event 

of Crown inaction, for instance failure to live up to treaty 

obligations. On occasion British courts held the federal 

governrnent liable for failure to pay amuities to treaty 

1ndiansIW although in cases like these a limitations 

period applied for maintaining cause for breach of contract. 

This meant that redress was available only in the event of 

recent Crown inaction. Moreover, contracts are subject to 

acts of the legislature passed after the contract has taken 

effect, regardless of whether those enactments conflict with 

the terms of the ~ontract.~' 

A similar view held that treaties are a form of 

subordinate legislation, and Canadian courts consistently 

upheld federal laws that infringed on treaty-protected 

%endy Moss and Peter Niemczak, Aboriqinal Land Claims 
Issues (Ottawa: Minister of Supply and Services, 1991) pp. 1- 
2. 

89~anders, fr   ri or Claims , tt pp . 244 -249.  

9 ' ~ e e  Macklem, ltFirst Nations Self-GovernmentIW pp. 434- 
435. 



hunting and fishing rightsOp2 In R. v. Sikvea, for 

example, the Northwest Territories Court of Appeal upheld 

the conviction of a treaty Indian who killed a duck out of 

season, contrary to the Migratory Birds Convention Act. The 

Court's reasons for judgement, given by Johnston J., are 

worth quoting at length: 

It is, 1 think, clear that the r ights given to the 
Indians by their treaties as they apply to 
migratory birds have been taken away by this Act 
and its Regulations. How are we to explain this 
apparent breach of f aith on the part of the 
Government, for 1 cannot think it cari be described 
in any other te=? This cannot be described as a 
minor or insignificant curtailment of these treaty 
rights, for game birds have always been a most 
plentiful, a most reliable and a readily 
obtainable food in large areas of Canada. 1 
cannot believe that the Government of Canada 
realized that in implementing the Convention they 
were at the same time breaching the treaties that 
they had made with the Indians. It is much more 
likely that these obligations under the treaties 
were overlooked - a case of the left hand having 
forgotten what the right hand had d ~ n e . ~ ~  

Significantly the Court had no thought of invalidating the 

Act in relation to treaty Indians. The underlying attitude 

is consistent with the ~ritish tradition of legislative 

supremacy, in which view fundamental documents like the 

Magna Carta can be repealed by ordinary acts of 

Parliament. 94 

9 3 ~ .  V. Sikyea (1964) 43 D.L.R. (2nd) 150 at 158. ~ h e  
decision was upheld in the Supreme Court of Canada. 

94~oyal Commission on Aboriginal Peoples, Partners in 
Confederation, pp. 25-26. 



This does not mean that treaties are not protected from 

provincial legislation. As the Supreme Court noted in 

simon," llit has been held to be within the exclusive power 

of Parliament under S .  91(24) of the  Constitution Act. 1867, 

to derogate from rights recognized in a treaty agreement 

made with the 1 n d i a n s . ~ ~ ~  Two rulings in the Supreme Court 

of Canada illustrate this point. Simon addressed the claims 

of a Micmac Indian charged with possession of a hunting 

rifle and shot-gun cartridges during closed hunting season. 

The defendant invoked a treaty between the Micmac and the 

British Crown,  which guaranteed the signatories the liberty 

of hunting and fishing as usual. I n  its ruling, the Supreme 

Court declared that the treaty of 1752 constituted 

. . .  a positive source of protection against 
infringements on hunting r i g h t s .  The fact that 
the right to hunt already existed at the time the 
treaty was entered into by virtue of the Micmac's 
general aboriginal right to hunt does not negate 
or minimize the significance of the protection of 
hunting rights expressly included in the 
treaty. 97 

In finding for the defendant the Court concluded that the 

Nova Scotia Lands and Forests Act, which placed a 

prohibition on hunting activities, interfered with the 

Micmac treaty right and was of no force or effect in 

95~imon v. The Queen 119851 2 S.C.R. 387; (1986) 24 D . L . R .  
(4th) 390 (cited to D.L.R.) . 



relation to Indians covered by the treaty. 

The second case, R. v. sioui, 98 involved members of 

the Huron Band in Quebec who were accused of cutting dom 

trees, camping and making fires in a provincial park 

contrary to the Quebec Parks A c t .  The defendants pointed to 

a treaty from 1760, w h i c h  guarantees the Huron " the  free 

Exercise of their Religion, their Customs, and ~iberty of 

trading with the Engli~h."~ Again the Court held that the 

treaty provided a positive source of protection for the 

signatories, and the defendantsr activities were exempted 

£rom provisions of the Act. 

Both these decisions were rendered after the 

Constitution Act, 1982 recognized existing aboriginal and 

treaty rights. However, the treaties in question were 

upheld against the provincial legislation by virtue of 

section 88 of the Indian Act, which provides that provincial 

laws of general application w i l l  apply to Indians and land 

reserved for Indians unless they are inconsistent with Acts 

of Parliament (including the Indian Act), legislation 

enacted pursuant to t h e  Indian Act, and treaties between the 

Crown and First Nations. The Court has yet to consider the 

effects of recognition of treaty rights in section 35(1) of 

the Constitution Act, 1982, although treaty rights are 

9 8 ~ .  V. Sioui [1990] 1 S.C.R. 1025; 70 D.L.R.  ( 4 t h )  427 
(cited to D . L . R . )  . 



protected independently of section 35. In both Simon and 

Sioui the Court rejected the claim that the agreements were 

not "treatiesn for the purposes of section 88 of the Indian 

Act because they did not involve the cession of land. The 

Court held that the term I1treatyIr covers al1 agreements 

entered into between the Crown and ~ i r s t  ~ations, whether 

they relate to land or not.'OO The Court also suggested 

that the federal government could not alter the terms of 

treaty agreements of its own accord. "The very definition 

of a treaty ... makes it impossible to avoid the conclusion 
that a treaty cannot be extinguished without the consent of 

the Indians concerned . 

The Constitution A c t ,  1982 

A dominant principle of Canadian governrnent prior to 

1982 was the ~ritish notion of parliamentary or legislative 

supremacy. In its classic formulation this view consisted 

of two closely related hypotheses. First, the British 

Parliament has the legal right to make or unmake any l a w  

whatever. Second, no body or person is recognized by the 

law of England as having a right to set aside an Act of 

~arliarnent.'~~ In Canada the idea was modified by the 

'Oosirnon at 409-410; Sioui at 441. 

lol~ioui at 456. 

Io2see A. V. Dicey, Introduction to the Studv of the Law 
of the Constitution, 8th ed. (London: ~acmilïan and Co., 
1915) , p.41. 



courts in accordance with the federal Constitution. 

Legislative power was distributed between the federal and 

provincial legislatures, each of which was nsovereignw 

within its jurisdiction. 'O3 While courts could still 

strike dom federal and provincial laws that were 

inconsistent with the federal division of powers, they could 

not question the validity of legislation that was passed by 

the appropriate legislative authority. 

The doctrine of legislative supremacy was further 

qualified by the colonial tradition, and by the presence of 

a written Constitution. AS part of t h e  Empire Canadian 

legislatures were subject to the overriding supremacy of the 

~ritish parliament, and Canadian laws that conflicted with 

Imperia1 legislation could be invalidated according to the 

Colonial Laws Validity Act (1865). Moreover certain 

legislative powers in Canada, most notably t h a t  of amending 

the Constitution, were reserved by the United Kingdom. 1 04 

The British North America A c t  also imposed limits on federal 

and provincial legislative power in respect of 

denominational education rights (section 931, the use of 

English or French in certain institutions (section 133), and 

(arguably) the rights implicit in an independent judiciary 

lo3see Hodqe v. The Oueen (1883) , 9 A.C. 117; ~imidators 
of the ~aritime Bank v. ~eceiver General of New ~runswick 
(1892) A.C. 437. 

'04see Kent McNeil , If Envisaging Constitutional Space for 
Aboriginal Governments , IT 9ueenf s Law Journal 19 (1993 ) , pp . 
116 -117. 



(section 99) . 'O5 The Diefenbaker Bill of Rights (1961) 

placed additional limitations on federal legislative power, 

but the Bill could be set aside by ordinary federal 

legislation and was not binding on provincial legislatures. 

In any event the courts were reluctant to override Acts of 

Parliament, and only one law - a section of the Indian Act 

relating to the sale of liquor - was struck down by the 

courts as inconsistent with the statutory Bill. 

Traditional understandings of legislative supremacy 

were challenged by the patriated Constitution Act, 1982. 

The Act contains a Charter of Rights and Freedoms that is 

broader scope and in application (it is binding on both the 

federal and provincial legislatures) than the statutory Bill 

of Rights. Moreover section 24.(1) of the Act authorizes 

the courts to strike down laws that are inconsistent with 

provisions of the Charter. 

24.(1) Anyone whose rights or freedoms, as 
guaranteed by this Charter, have been infringed or 
denied may apply to a court of competent 
jurisdiction to obtain such remedy as the court 
considers appropriate and just in the 
circumstances. 

With the blessing of the Constitution Act the courts have 

taken an active role in checking federal and provincial 

legislative power, and routinely strike d o m  laws that 

infringe on individual and collective rights and freedoms. 

'05peter H. Russell, Rainer Knopff and Ted Morton, 
~ederalism and the Charter: Leadins constitutional Decisions 
(Ottawa: Carleton University Press, 19931, p . 4 .  
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The Constitution Act, 1982 also imports restraints on 

the sovereign power in respect of aboriginal peoples. 

Specifically, section 35(1) of the Act provides that "the 

existing aboriginal and treaty rights of the aboriginal 

peoples of Canada are hereby recognized and af f irmed, " and 

section 35(3) extends protection to lfrights that now exist 

by way of land claims agreements or may be so acq~ired.~~ 

The First Ministers were unable to agree on the content of 

aboriginal and treaty rights, ho~ever,'~~ and a series of 

constitutional conferences with aboriginal leaders failed to 

achieve clarity on the matter. It was left to the courts to 

breathe meaning into fhese provisions. 

The Supreme Court first interpreted section 35(1) of 

the Constitution Act, 1982 in R. v. SDarrow (1990) . ' O 7  The 

case involved a member of the  Musqueam band i n  British 

Columbia, who was charged with illegally fishing with a 

drift net longer than permitted by an Indian food fishing 

licence that had been issued to the band of which he was a 

member. The accused claimed that the regulations were 

invalid because the band had an aboriginal right to fish for 

food in the area, and that the regulations were of no force 

or effect. The Court was forced to provide answers to three 

important questions. First, did the Musqueam enjoy an 

lo6~sch, Home and ~ative Land, p . 1 .  

'07~. V. S~arrow [1990] 1 S.C.R. 1075; 70 D.L.R. (4th) 385 
(cited to D . L . R . )  . 
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aboriginal right to fish? Second, was the aboriginal right 

to fish an existinq aboriginal right for the purposes of 

section 35 (1) ? Third, were the limitations imposed on the 

aboriginal right to fish in the present case justifiable? 

The Court accepted that the Musqueam possessed an 

aboriginal right to fish, though it carefully avoided the 

question of whether the Musqueam had a right to fish for 

food. No systematic explanation was provided, but the 

Court's reasoning is similar to that in Calder. The Court 

held, per LaForest J. and Dickson C. J. (as then he was) , 

that 

... the salmon fishery has always constituted an 
integral part of their distinctive culture. Its 
significant role involved not only consumption for 
subsistence purposes, but also consumption of 
salmon on ceremonial and social occasions. The 
Musqueam have always f ished for reasons comected 
to their cultural and physical sumival. 'O8 

Consistent with Calder the Court held that aboriginal rights 

(aboriginal title is a sub-category of aboriginal rights 

relating to the use of land) inhere in aboriginal 

comrnunities, and do not find their origin in legislative 

enactment or royal proclamation. Moreover the Court 

indicated that the aboriginal right to fish of the Musqueam 

was not an individual right, though only individuals who 

belongeà to the Musqueam band could exercise it. IIFishing 

rights are not traditional property rights. They are rights 

held by a collective and are in keeping with the culture and 



existence of that g r o ~ p . ~ ' ~  

This led to a second question. Did the right of the 

Musqueam to fish continue into the present? Section 35(1) 

recognizes and affirms "existingN aboriginal and treaty 

rights. The Court interpreted this phrase as singling out 

for protection rights that were in existence when the 

Constitution Act, 1982, came into effect. Conversely, this 

means that extinguished rights are not revived by the 

Constitution ~ct."' 

The federal government argued that any aboriginal 

rights or title possessed by the aboriginal peoples of 

Canada had been extinguished by Imperia1 and Canadian 

legislation, or by treaty agreements between the Crown and 

First Nations. In S ~ a r r o w  the Court rejected the claim, 

suggesting that such an argument Mconfuses regulation with 

extinguishment. That the right is controlled in great 

detail by the regulations does not mean that the right is 

thereby e~tinguished.~"' Instead the Court adopted the 

"clear and plaint1 test suggested by Hall J. in Calder, and 

concluded that nothing in the Fisheries Act or its 

regulations demonstrated clear and plain intent on the part 

of the Crown to extinguish the aboriginal right to fish.'12 

'091bid. at 411. 

"O~bid. at 395. 

" ' ~ b i d .  at 400. 

"2~bid, at 401. 



The Musqueam right therefore qualified as an existing 

aboriginal right for the purposes of section 35. 

A question the Court did not address in S~arrow led to 

some confusion. Can the Crown unilaterally extinguish 

aboriginal rights, notwithstanding section 35(1) of the 

Constitution Act? Section 35(3) (lvrights that now exist by 

way of land claims agreements or may be so acquiredw) 

supports the view that extinguishment of aboriginal rights 

is acceptable so long as it is done with aboriginal consent. 

If aboriginals can surrender their rights voluntarily, 

however, then it follows that extinguishment does not offend 

the principles of section 35 (1) per se. This view receives 

support in SDarrow, where the Court indicated that 

expropriation of aboriginal land might be acceptable if 

llf air compensationtf is available . "3 That passage led 

commentators to suggest that the Crown might extinguish 

aboriginal rights unilaterally, notwithstanding section 

35. "4 In the recent Van der ~eet'" ruling, however, the 

Court repudiated this claim. vlSubsequent to S .  35(i) 

aboriginal rights cannot be extinguished and can only be 

regulated or infringed consistent with the justificatory 

114~ee Radha Jhappan , vlNatural Rights vs. Legal 
Positivism: Indians, the Courts, and the New Discourse of 
Aboriginal Rights in Canada,! British Journal of Canadian 
Studies 6 (1991), pp. 87-88; Bimie, IlThe Sparrow DoctrineIn 
pp. 238-239. 

v 5 ~ .  V. Van der Peet (1996) S.C.C. 23803 (unreported) . 



test laid out by this Court in S~arrow. l r W 6  

This left a final question. What is the extent of 

constitutional protection afforded the existing aboriginal 

right to fish? The force of section 35(1) is not clear front 

the text of the Constitution Act, 1982, and the location of 

section 35 relative to other rights and freedoms has been 

read by some observers to mean that aboriginal and treaty 

rights are infrangible. They note that section 1 of the 

Charter (justifiable limits) does not apply to aboriginal 

and treaty rights, and that section 35 is not subject to the 

so-called llnotwithstandingll clause (section 33, which allows 

provincial legislatures to override certain Charter rights 

for renewable f ive year periods) . 
On the other hand, as the Supreme Court noted in 

Sparrow, I1There is no explicit language in the provision 

that authorizes this court or any court to assess the 

legitimacy of any govemment legislation that restricts 

aboriginal rights. 1t118 In the Courtf s view this should not 

be taken to mean that section 35 affords no positive 

constitutional protection to aboriginal peoples. Rather, 

the words 'recognition and affirmationt 
incorporate the fiduciary relation [between the 
Crown and aboriginal peoples] . . .  and so import some 
restraint on the exercise of sovereign power. 

"%ee McNeil, "Envisaging Constitutional Space, pp. 104  - 
105. 



Rights that are recognized and affimed are not 
absolute. Federal legislative powers continue, 
including, of course, the right to legislate with 
respect to Indians pursuant to S. 91(24) of the 
Constitution Act. 1867. These powers must, 
however, now be read together with S .  35(i). In 
other words, federal power must be reconciled with 
federal duty and the best way to achieve that 
reconciliation is to demand the justification of 
any govemment regulation that infringes upon or 
denies aboriginal right~."~ 

To detedne whether the relationship has been upheld the 

Court outlined a nlimitationsw test, to guide courts in 

assessing the validity of federal legislation that infringes 

on aboriginal rights. The first  step in the inquiry is to 

ask whether the legislation in question has the effect of 

interfering with an existing aboriginal right. If it does, 

the law constitutes a prima facie rights violation. This 

stage involves a number of considerations: 

First , is the limitation unreasonable? Secondly, 
does the regulation impose undue hardship? 
Thirdly, does the regulation deny to the holders 
of the right their preferred means of exercising 
that right? The onus of proving a prima facie 
infringement lies on the individual or group 
challenging the legi~lation.'~~ 

~f the plaintiffs can establish that a prima facie rights 

violation has occurred, the onus falls on the Crown to 

justify the offending legislation. First, the government 

must demonstrate that the legislation 

to a valid legislative objective. If 

questions follow. These may include: 

" 9 ~ b i d .  at 409. 

1201bid. at 411.  

was enacted according 

that is 

whether 

shown other 

there has been 



as little infringement as possible of the right in question; 

whether, in the event of expropriation, fair compensation is 

available; and whether in the case of conservation measures 

the aboriginal group claiming the right has been consulted 

with respect to the measures implemented.'21 As an 

additional consideration the Court insists that l'the honour 

of the Crown is at stake in dealings with aboriginal 

peoples. The special trust relationship and the 

responsibility of the govemment vis-a-vis aboriginals m s t  

be the first consideration in determining whether the 

legislation or action in question can be j ~ s t i f i e d . ~ ~ ~ ~ ~  

What al1 of this means is not entirely clear. As one 

commentator on Swarrow noted, 

The 'compelling and substantial legislative 
objectivef test is very general, as no doubt it 
was intended to be, and makes it extremely 
difficult for legal advisors to govemments as 
well as to Aboriginal groups to advise their 
clients about what level of justification is 
likely to be acce ted by the-court in any 
particular case. &' 

Uncertainty is multiplied by the fact that the Court has yet 

to apply the limitations test. In SDarrow the Court held 

that there was insufficient evidence to determine whether 

the ~isheries Regulations could be justified and ordered a 

new trial. Since Sparrow the Court has not recognized any 

' = ~ i ~ i e ,  lrThe Sparrow Doctrine," p.232. 



aboriginal rights claims, thereby mooting the limitations 

test, 

A question that was not addressed in Suarrow relates 

the test's applicability in respect of provincial 

legislation. The general consensus holds that the 

limitations test can be used to uphold provincial laws that 

have been incorporated through section 88 of the Indian Act 

(laws of "general applicationt1) . It has also been suggested 

that the limitations test cannot be used to justify 

legislation that infringes on treaty rights, because treaty 

agreements directly involve the honour of the Crown. Lower 

courts have applied the S~arrow test to treaty-based 

rights, however, and the Supreme Court has yet to decide 

the matter. 

Aboriginal S e l f  -Goverment 

The S ~ a r r o w  ruling confirmed that section 35(1) affords 

positive constitutional protection against federal and 

provincial legislative power. This places certain (as yet 

undefined) activities beyond the reach of government 

regulation, unless such regulations conform to the strict 

standard of justification outlined in R. v. S~arrow. Some 

commentators have argued that one of those activities is an 

' 2 4 ~ ~ p ~ i s  and ~ c ~ e i ï ,  Canada s Fiduciarv Obliqation, pp . 
45-47. 



inherent aboriginal right of self-government,'" and their 

views find support in Soarrow and other rulings. 

In conceptual terms the Supreme Court has shown that it 

could recognize aboriginal self-government rights. Self- 

government is by definition a collective right, a suggestion 

that would have been incoherent to the Judicial Committee 

(the JCPC characterized aboriginal title as "personal and 

usufr~ctuary~~). In Snarrow, however, the Supreme Court of 

Canada stated that the aboriginal right of the Musqueam to 

fish was a right held in common by the Musqueam band. If 

section 35(i) rights are collective in nature then one of 

those rights could be an inherent aboriginal right of self- 

govemment. 

Self-government rights are also characterized as 

"inherent," another c l a i m  that the Judicial Committee would 

not have understood. In St. Catherine's Millinq the JCPC 

attributed aboriginal title to the Royal Proclamation of 

1763, and held that its existence was dependent upon the 

goodwill of the Sovereign. The Supreme Court rejected that 

approach in Calder, and since that time has argued that 

aboriginal rights are located in the traditional practices 

and customs of aboriginal communities. Taken together these 

findings suggest that claims of an inherent aboriginal right 

of self-government are cognizable to the Canadian legal 

125~lark,  Native Liberty. Crown Sovereiqntv; Royal 
Commission on Aboriginal Peoples, Partners in Confederation; 
Slattery, "The Hidden Constitution," 



system, and that courts might read such a right into section 

35 (1) of the Constitution Act, 1982. 

The Supreme Court gave reason to believe that it might 

recognize an aboriginal right of self-government in R. v. 

Sioui (1991) . At one point in the ruling Lamer J. (as then 

he was) quoted the following passage from the United States 

Supreme Court ruling Worcester v. Georsia. On British 

attitudes towards the Indians in the mid-eighteenth century 

the American Court wrote: 

Such was the policy of Great Britain towards the 
Indian nations inhabiting the territory from which 
she excluded al1 other Europeans; such her d a i m s ,  
and such her practical exposition of the charters 
she had granted; she considered them as nations 
capable of maintainins the relations of Deace and 
war; of sovemins themselves, under her 
protection: and she made treaties with them, the 
obliqation of which she ackno~ledqed.~~~ 

On the same subject Lamer J. contributes his own 

observations: 

The British Crown recognized that the Indians had 
certain ownership rights over their land, it 
sought to establish trade with them which would 
rise above the level of exploitation and give them 
a fair return. It also allowed them autonomv in 
their interna1 affairs, intervenins in this area 
as little as ~ossibïe.'~~ 

These passages accept that First Nations were self-governing 

political units prior to the arriva1 of Europeans, and that 

British policy implicitly recognized their self-governing 

126~orcester v. Georcria (1832) 6 Pet. 515 at 548-549. 
Cited in Sioui at 449. Emphasis added. 

127~io~i at 450. ~mphasis added. 



status. ït follows logically from this observation that 

aboriginals at one time enjoyed an inherent right to govern 

themselves, and that this right, like aboriginal title, 

existed at the comrnon law. 

This does not necessarily mean that such a right is an 

"exis t ing aboriginal right " for  the purposes section 

35(1). The Indian Act (1876). which supplanted traditional 

aboriginal governments in favour of the band council system, 

is suggestive of clear and plain intent on the part of the 

Crown to extinguish any rights of self-government that may 

have been enjoyed by aboriginal peoples in 1876. On the 

other hand the SDarrow ruling erected a high (if not 

insurmountable) burden of proof of extinguishment in 

aboriginal rights cases. In that instance the Court drew a 

distinction between extinguishment and regulation, but if 

one looks at the actual details of the case it is not clear 

how the legislation in question could be viewed as mere 

regulation. One commentator on S~arrow has pointed out that 

the Fisheries Regulations actually imposed a prohibition on 

fishing in the absence of a licence issued pursuant to 

statutory authority. W. 1. C. Bimie explains the 

significance of this fact. 

. . .  the S~arrow doctrine now suggests that in 
Canada, contrary to the United States position, a 
prohibition ('no person shall fishr) is 
insufficient to extinguish an inconsistent 
Aboriginal right in relation to the subject matter 
of prohibition (f ishing) . If so, the conclusion 
may be inescapable that many rights characterized 
as Aboriginal rights will be happy survivors of 



almost 400 years of European sovereignty. There 
are few statutes or regulations that so clearly 
conflict with the survival of Aboriginal rights as 
t h e  express prohibition against fishing contained 
in the ~isheries Regulations that (at least prior 
to 1982) could be relieved against only by a 
statutory ïicense. 128 

If this is the case then the Indian Act might not be 

sufficiently clear and plain to extinguish aboriginal self- 

government rights. Moreover, if the right of self- 

govemment is an existing right for the purposes of section 

35(1), it is not limited to the form in which it was 

regulated by the Indian Act. As the Court held in S~arrow, 

"an existing aboriginal right cannot be read so as to 

incorporate the specific manner in which it was regulated 

before 1982. The notion of freezing existing rights would 

incorporate into the Constitution a crazy patchwork of 

regulations . 
Aspects of the Soarrow ruling therefore lend 

credibility to the view t h a t  the Court might read an 

inherent aboriginal right of self-government into section 

3 5 ( U  of the Constitution Act, 1982. However, there are 

reasons to believe t h a t  the Court is inclined to interpret 

section 35 with caution. In S~arrow the Court was 

straightforward about its understanding of the political 

purposes behind aboriginal and treaty rights. 

Section 35 (i), a t  the least, provides a solid 
- -  - 

128~innie, "The Sparrow Doctrine, " p. 227. 



constitutional base upon which subseauent 
neqotiations can take   lace. It also affords 
aboriginal peoples protection against provinc 
legislative power.' 

ial 

This blunt statement suggests that the Court would prefer a 

political settlement of aboriginal grievances to extensive 

litigat ion. 

The Court8s reticence might be attributed to the 

potential complications that would arise front an expansive 

reading of section 35(1). Positive findings lead the Court 

into a complicated process of assessing the relative claims 

of government legislation and aboriginal traditional or 

ancestral rights, according to the limitations test set out 

explains, 

The Court will have to balance airports against 
gathering rights, jobs against caribou, oil self- 
sufficiency against qualitative changes in a 
traditional way of life. These will inevitably be 
rather subjective assessments on the part of 
judges. There are no manageable standards to 
apply. It is difficult to 'balance the interests8 
when the equities do not occur on the same 
plane. 13' 

When extended to encompass the idea of aboriginal self- 

government, the problem is the sarne. 

The SDarrow tests are essentially negative in 
nature, designed to protect sui aeneris rights 
£ r o m  overbearing and insensitive non-morioinal 
levels of government. S~arrow does not portray 
section 35 as an enabling provision. Questions of 
paramountcy involving three levels of 
constitutionally entrenched governments would be 

l3O1bid. at 406. Emphasis added. 

13'~imie, IlThe Sparrow Doctrine, " p. 232. 



mind-boggling in complexity, given one federal 
power, at least 10 provincial powers, and a myriad 
of ~irst ~ation governments, each 'sovereignt 
within its own sphere. 13' 

On this basis ~irrnie predicted that the  Court would favour a 

narrow interpretation of aboriginal rights in future cases, 

and that the Court would not read an aboriginal right of 

self-government into section 35(i) of the Constitution Act, 

1982.'~~ Subsequent rulings on aboriginal rights in the 

Supreme Court of Canada tend to support this claim. 

The Supreme Court's Van der Peet decision, released 

August 21, 1996, outlines a systematic approach to 

identifying activities t h a t  qualify as aboriginal rights for 

the purposes of section 35. The case at hand involved a 

native woman who was charged with selling ten salmon caught 

under t he  authority of an Indian food fishing licence 

contrary to provisions of the British Columbia Fisheries 

Regulations. She claimed that her band possessed an 

aboriginal right to sel1 fish, and that the Fisheries 

~eguiations were inconsistent with the exercise of that 

right. Lamer C . J .  (writing for the majority) dismissed t h e  

argument on the grounds that the evidence produced at trial 

did not demonstrate that the exchange of salmon was a 

"significant, integral or defining feature' of the 



aboriginal society in question. lu A second ruling, R. v. 

N.T.C. ~mokehouse,'~~ came t o  the sarne conclusion in 

respect of a claim of aboriginal commercial fishing 

rights . 136 

In both cases t h e  Supreme Court applied the test, 

outlined in Van der Peet, for identifying an aboriginal 

right. Lamer C.J., writing for the majority, explained the 

rationale f o r  the test as follows. 

In  my view, t h e  doctrine of aboriginal rights 
exists, and is recognized and affirmed by S. 
35(i), because of one simple fact: when Europeans 
arrived in North America, aboriginal peoples were 
alreadv here, living in communities on the land, 
and participating in distinctive cultures, as they 
had done for centuries. It is this fact, and this 
fact above al1 others, which separates aboriginal 
peoples 
society 
and now 

from al1 other minoritypgroups in Canadian 
and which mandates t h e i r  special legal, 
constitutional, status. 

More specif ically, w h a t  S .  35 (1) does is provide 
the constitutional framework through which the 
fact t h a t  aboriginals lived on the land in 
distinctive societies, with their own practices, 
traditions and cultures, is acknowledged and 
reconciled with the sovereignty of the Crown. The 
substantive rights which fa11 within the provision 
rnust be defined in light of this purpose; the 
aboriginal rights recognized and affimed by S .  
35(l) must be directed towards the reconciliation 
of the pre-existence of abori inal societies with 
the sovereignty of the Crown. a 7  

IUvan der Peet at 50. 

135~. V. N.T.C. Smokehouse Ltd. (1996) S.C.C. 23800 
(unreported) . 

'37~an der Peet at 17. Emphasis in original. 



Accordingly, the Court's central objective is to devise 

a test that will enable the courts to identify and protect 

the sorts of activities that originally characterized 

aboriginal societies. T t  must, in other words, aim at 

identifying the practices, traditions and customs central to 

aboriginal societies that existed in North America prior to 

contact with Europeans . ld3* 

Consistent with this approach Lamer C.J. identifies the 

defining characteristic of an aboriginal right for the 

purpoçes of section 35(1) of the Constitution Act: 

... in order to be an aboriginal right an activity 
must be an element of a practice, custom or 
tradition integral to the distinctive culture of 
the aboriginal group claiming the right.139 

But what does it mean for an activity to be I1integraln to a 

distinctive aboriginal culture? Lamer C . J .  explains that in 

order to demonstrate that a practice, tradition or custom is 

integral, a claimant rnust show that the activity was 'a 

central and significant part of the society's distinctive 

culture;" 'Ithat it was one of the things that truly made the 

societv what it was . 

The Van der Peet test entails additional requirements. 

To qualify as an aboriginal right the claimant must show 

that the relevant practice existed prior to contact with 

'40~bid. at 33. Emphasis in original. 



Europeans, and that it is rooted in the 'pre-contact 

societies of the aboriginal community in question.ft141 

This does not mean that an unbroken chah of continuity 

needs be established between practices, traditions and 

customs that existed prior to contact and those that exist 

at present. It is possible, for example, that a practice 

existing before contact ceased for some time and was resumed 

at a later date.142 N o r  does it mean that an aboriginal 

right cannot develop over time. 143 However, where a 

practice, tradition or custom did not exist prior to 

contact, or resulted Qolely as a response to European 

influencesIfl that practice, tradition or custom will not 

receive protection as an aboriginal right under section 

35.1L4 For a practice, tradition or custom to constitute 

an aboriginal right it must also be of independent 

significance to the aboriginal culture in which it is 

exercised. In other words, lrWhere two customs exist, but 

one is merely incidental to the other, the custom w h i c h  is 

integral to the aboriginal community in question will 

qualify as an aboriginal right, but the custom that is 

merely incidental will not . ld4' 



The Court s f indings in Van der Peet and N. T . C. 

Smokehouse do not offer a clear predictive guide for future 

aboriginal rights cases. For one thing the Van der Peet 

test is very general: as Mc~achlin J. notes in her 

dissenting opinion, tt8integralr is a wide concept, capable 

of embracing virtually everything that an aboriginal people 

cus tomarily did . Ir 146 This coula confer protection on a 

broad range of activities, from the trivial to the vital. 

Moreover, generality means that the subjective views of 

individual judges will be significant in deciding the 

outcome of aboriginal rights cases. As McLachlin J. points 

out again, "different people may entertain different ideas 

of what is distinctive, specific or The 

likelihood that non-aboriginal judges will be deciding what 

sorts of activities are "integraltl to aboriginal culture 

will add controversy to constitutional interpretati~n.'~~ 

However, beyond this it is premature to draw any conclusions 

about how specific cases will be adjudicated. 

The main obstacle to any predictive approach is the 

particularity of the van der Peet test. In Van der Peet 

Lamer C.J .  is emphatic that "the existence of an aboriginal 

right will depend on the traditions, customç and practices 

'46Mc~achlin J., R. v. Van der Peet at 16. 

I4'see for example Turpel, liAboriginal Peoples and the 
Canadian Charter," pp. 3 - 4 5 .  



of the particular aboriginal 

He continues: 

The fact that one group 

75 

community claiming the right." 

of aboriginal people has 
an aboriginal right to-do a particular thing will 
not be, without something more, sufficient to 
demonstrate that another-aboriginal community 
the same aboriginal right. The existence of 
right will be specific to each aboriginal 
communi ty . 149 

. has 
the 

The significance of this position cannot be underestimated. 

For one thing, it is clear that the Supreme Court of Canada 

will not endorse blanket findings of aboriginal rights, 

including aboriginal rights of self-government. Moreover, 

by eliminating this possibility the Court pushes aboriginals 

to press their claimç outside the adjudicative forum. The 

effect, as Jeffrey Simpson explains, will be an increased 

emphasis on political negotiation. >'The court ruling will 

hardly stop aboriginals claiming the most expansive 

interpretations possible for aboriginal rights, but their 

fight now will have to be fought even more in the arenas of 

politics and public opinion than in the legal one.v150 

Another ruling confirms this view. In R .  v. Pamaiewon, 

also released 21 August 1996, the Supreme Court was asked to 

address the existence of an aboriginal right of self-  

government. The claim involved two bands, the Shawanaga and 

Eagle Lake First Nations, both of which had passed by-laws 

14%an der Peet at 40-41. 

"O~effrey Simpson, ffAboriginal rights are different 
things to j udges and politicians, lf Toronto Globe and Mail, 
September 4 ,  1996, p.~20. 
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dealing with lotteries. ~either by-law was passed pursuant 

to the Indian Act, and neither band held a provincial 

licence authorizing gambling operations. The Shawanaga 

asserted an inherent right of self-government, and the Eagle 

Lake First Nation asserted the right to be self-regulating 

in its economic activities. Lamer C . J . ,  writing for the 

majority, held that the appellants had cast the Court's 

inquiry at an excessive level of generality. "[Tlhe most 

accurate characterization of the appellantsr claimrW he 

suggested, "is that they are asserting that S. 35 (1) 

recognizes and affirms the rights of the Shawanaga and Eagle 

Lake First Nations to participate in, and to regulate, 

gambling activities on their respective  land^.^^^^ 

In keeping with the approach set out in Van der Peet, 

Lamer C . J .  emphasized that "Aboriginal rights, including any 

asserted right to self-government, must be looked at in 

light of the specific circumstanceç of each case and, in 

particular, in light of the specific history and culture of 

the aboriginal group claiming the right.~~'~* He held that 

the evidence presented at trial did not demonstrate that 

gambling, or the regulation of gambling, had ever been an 

integral part of the "distinctive culturesw of the Shawanaga 

or E a g h  Lake First ~ations. ls3 It was therefore 

15'~. V. Pamaiewon 

'S'~bid. at 10. 

153~bid. at 11. 

(1996) S .C.C. 24596 at 10 (unreported) . 



unnecessary to address the further claim of a right to 

regulate gambling activities. 

The remarkable aspect of the Pamaiewon ruling is the 

particularity of the Court's inquiry. Instead of posing the 

aboriginal right of self-government at a general level, as 

comentators on the subject invariably do, the approach 

adopted in V a n  der Peet and applied in Pamaiewon limits the 

applicability of positive findings to the band claiming the 

aboriginal right. While findings relating to one band might 

act as a precedent for other bands sharing similar customs 

(in Pamaiewon the Court considered the daims of the Eagle 

Lake and Shawanaga First Nations together, as it could see 

no significant cultural differences between them), the 

Supreme Court has al1 but eliminated any possibility of a 

blanket statement concerning an inherent aboriginal right of 

self-government. The Court also resisted the invitation to 

address the existence of an aboriginal right of self- 

govemment in toto, opting instead to discuss the claim in 

terms of a single activity - participating in and regulating 

gambling activities on reserve lands. This suggests that 

aboriginals will have to claim self-government rights on a 

band by band, iurisdiction bv iurisdiction basis. 

None of this means that the courts will refuse to read 

rights of self-government into section 35(i) of the 

Constitution Act, 1982. For example, the claim that 

traditional aboriginal political structures were an 



l1integralrT or "def iningtr characteristic of aboriginal 

societies prior to the arriva1 of Europeans in North America 

makes intuitive sense. Any such rights that are found by 

the courts will be of limited scope and application, 

however, which is enough to suggest that the courts will not 

serve as the vehicle for fundamental political change t h a t  

some aboriginals hope they will. 

Prior to 1982 the doctrine of legislative supremacy 

meant that federal legislative power in respect of 

aboriginals was unlimited in scope and unchallenged by the 

courts. This meant that aboriginal t i t l e  could be 

extinguished at any time, and that treaty-based hunting and 

fishing rights were subject to federal regulations. Section 

35(1) of the Constitution Act, 1982 modified the sovereign 

power by placing limits on the  exercise of federal and 

provincial legislative authority, and S ~ a r r o w  established 

that federal or provincial legislation that infringes on 

aboriginal and treaty rights will be declared 

unconstitutional unless it meets a rigorous standard of 

justification. Section 35(i) will not be read to protect 

broad self-government rights, however. As this chapter has 

shown the interpretive approach adopted by the Supreme Court 

in Van der Peet and applied in Pamaiewon limits the courts8 

ability to make general pronouncements in support of 

aboriginal rights, even while such claims a re  consistent 

with past judicial pronouncements and are cognizable to the 



Canadian legal system. The effect will be to encourage a 

negotiated settlement of aboriginal grievances, through 

political not legal charnels. 



CHAPTER FOUR 

ABORIGINAL GOVERNHEWT AND THE TREATY PROCESS 

This chapter discusses aboriginal government as it exists in 

Canada at present. The traditional understanding of 

Canadian federalism holds that jurisdiction is the exclusive 

property of the federal and provincial legislatures. This 

means that aboriginal governments exercise delegated federal 

authority, as specified in the Indian Act and legislated 

self-government agreements. However, recent federal policy 

suggests a means of elevating aboriginal governments to the 

status of constitutional actors. By negotiating political 

and institutional arrangements as part of constitutionally 

protected treaties and land claims agreements it is possible 

to extend jurisdictional authority to aboriginal 

governments. Whether current federal policy heralds the 

coming of a third order of govemment in Canada is uriclear 

at present, but political negotiation can yield significant 

gains for aboriginals in terms of legislative power and 

constitutional security. 

The Division of Powers 

Prior to 1982 the traditional view held that the 

Constitution exhaustively distributes al1 the powers of 

government between the federal and provincial 



legi~latures.'~~ As the Judicial Cornmittee of the Privy 

Council remarked in the Ref erence A D D ~ ~ I ,  ls5 

In 1867 the desire of Canada for a definite 
Constitution embracing the entire Dominion was 
embodied in the British North America Act. Now, 
there can be no doubt that under this organic 
instrument the powers distributed between the 
Dominion on the one hand and the provinces on the 
other hand cover the whole area of self-government 
within the whole area of Canada. It would be 
subversive of the ent i re  scheme and policy of the 
A c t  to assume that any point of interna1 self- 
govemntent was withheld f rom canada. ''' 

The only mention of aboriginals in the Constitution Act, 

1867 is in section 91.24, which recognizes federal 

jurisdiction in respect of "Indians, and Lands reserved for 

the in di an^.^' Canadian courts have interpreted the section 

as granting to Parliament plenary authority in respect of 

Indians and Indian lands. 157 

Federal authority under section 91.24 had two 

consequences. First, parliament could enact laws that 

single out ~ndians for differential treatment. The most 

notable example of this type of legislation is the Indian 

Act (18761, which supplanted traditional Indian govemments 

with band councils and eçtablished rules of membership for 

lS4~ruce Ryder, "The Demise and ~ i s e  of the Classical 
~aradigm: Promoting Autonomy for the Provinces and First 
~ations, tr McGill Law Journal 36 (l990-199l) , p .  310. 

'57~yder, "Demise and Rise of the Classical Paradigmrtr 
p.316. 



aboriginal communities. Second, legislation enacted 

pursuant to other  federal heads of power included Indians. 

This meant that federal laws regulating hunting and fishing 

activities applied t o  Indians without exception, whether or 

not they were t he  beneficiaries of treaty-based hunting and 

f ishing rights . 
Federal jurisdiction also allowed the federal 

governrnent t o  delegate legislative power in respect of 

Indians and Indian lands to the provinces. Section 88 of 

the Indian Act  specifies that provincial laws of "general 

applicationff apply in respect of Indians so long as they do 

not conflict with treaty rights, Acts of Parliament 

(including the Indian Act), or legislation enacted pursuant 

t o  the Indian Act. The courts have ruled t h a t  the phrase 

ftlaws of general applicationff does not include provincial 

laws touching on matters that are ' i nheren t ly  Indian," or 

that "regulate Indians m a  in di an^."'^^ They have also 

held that provincial laws apply on reserves if they do not 

discriminate against or directly affect the use of Indian 

land. lS9 Neither approach has been applied consistently, 

but judicial interpretation has found that provincial laws 

in respect of rent control, minimum wage, automobile 

insurance, taxation of non-Indians, labour relations, 

Nations Self -Government, pp . 419-421. 

Claims," p.257. 
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adoption, and traffic regulation will apply on reserves.16a 

Matters not subject to provincial regulation include zoning 

and building requirernents on reserves, hunting, the division 

of marital property, and property taxes. 16' 

Provincial governments also provide services to 

aboriginal communities. Since the 1960s the federal 

government has entered into cooperative arrangements with 

provincial govemments, whereby the provinces are reimbursed 

for delivering services to Indians in areas like health 

care, education, and child welf are. 162 ~ h i s  approach has 

led to problems. First, many provinces have taken the view 

that, since Indians are exempted £rom income tax if they 

live and work on reserveç, they should not be included in 

the same distribution schemes as non-natives. Second, the 

provinces are not constitutionally required to provide 

social and other services to reserve-based Indians, and the 

federal government does not have to reimburse provinces for 

providing these services. This means that funding levels 

are precarious, and services provided Indians are typically 

160~yder, I1Demise and R i s e  of the Classical ~aradigm, 
p.370. 

'61~ouglas Sanders, IlThe Constitution, the Provinces. and 
Aboriginal People~,~~ in Governments in Conflict? Provinces 
and Indian Nations in Canada, eds. J. Anthony Long and Menno 
Boldt (Toronto: University of Toronto Press, 1988), p.155. 

162~atherine Dunkley, 1ndian Self -Government (Ottawa : 
~inister of Supply and Services, 19881, p . 4 .  



inferior to those afforded other  anad di ans.'^^ 

The traditional approach to section 91.24 of the 

Constitution Act, 1867 assumes Canadian sovereignty over 

P i r s t  ~ati0ns.l~~ This view is infomed by the fdiscovery' 

doctrine, a principle of international law developed in the 

colonial era to reconcile competing claims over territory by 

European nations. The discoverer of unoccupied lands, or 

terra nullius, enjoyed territorial sovereignty over such 

lands as against subsequent arrivais. Occupied land could 

generally be taken only by conquest or by cession, but it 

was also rrdiscoverablem despite the presence of an 

indigenous population when those inhabitants did not possess 

a certain degree of political sophi~tication.'~~ 

Legal scholars have pointed out that section 91.24 is 

consistent with the claim that aboriginals never surrendered 

their sovereignty to the British (or Canadian) Crown. The 

provision States that Parliament has an exclusive right to 

legislate in respect of ~ndians and Indian lands, which is 

consistent with the view that section 91.24 grants to the 

federal government exclusive authority to administer the 

responsibilities assumed by Britain in the treaties, and 

lQ~adha Jhappan, The Federal -Provincial Power -grid and 
Aboriginal Self -Government , Ir in New Trends in Canadian 
Federalism, eds . Francois Rocher and Miriam Smith 
(Peterborough, Ontario: Broadview Press, 1995), pp. 166-169. 

164~acklem, "First ~ations Self -Government , p. 415. 

I6'1bid. , pp . 3 99 -400 ; Jhappan, ll~ederal-Provincial Power- 
grid, " pp. 157-158. 



exclusive jurisdiction to enter into further negotiations 

and agreements with First Nations on behalf of the 

~rown . 
Based on this interpretation Bruce Ryder has argued for 

a revisionist approach to section 9 1 - 2 4 ,  that would limit 

the application of federal and provincial laws to 

aboriginals and create a constitutional space that could be 

filled by aboriginal governments. First, the federal 

government would not be able to enact laws in respect 

~ndians and Indian lands absent the consent of First 

Nations. Second, provincial laws would not apply on 

reserves, and would not apply off reserves in respect 

matters that touch at the heart of First Nationst 

identities. Third, provincial laws would not apply where 

federal or aboriginal laws have already "covered the field." 

Fourth, the federal govemment would not be able to delegate 

legislative authority in respect of Indians and Indian lands 

to the provinces absent the consent of aboriginal 

peoples . 167 

The revisionist approach to section 91.24 is unlikely 

to be adopted by the Supreme Court of Canada, which 

continues to uphold federal authority in respect of Indians 

'66~yder, r l D e m i s e  and Rise of the Classical Paradigm, l1 
p.315. 

'"1bid. , p. 315. For a similar argument see Macklem, 
t f F i r s t  Nations Self -Government, ft especiaïly pp. 414-425; Asch 
and Macklem, ft  Aboriginal Right s and Canadian Sovereignty ; 1t 
~ c ~ e i l ,  tt~nvisaging Constitutional Space.'l 
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and Indian lands. Section 35 of the Constitution Act, 1982 

imports some limitations on the exercise of legislative 

power, however, and allows aboriginal peoples to engage in 

certain activities free from unjustifiable govemment 

interference. The courts may also expand the content of 

section 35 to include limited rights of self-government, in 

which case Ryderrs approach to section 91.24 would be 

adopted in respect of the relevant aboriginal jurisdictions. 

Legislated Self-Government 

Although the federal legislature commands full 

jurisdiction in respect of Indians and Indian lands 

aboriginal governments do exist, and some exercise 

considerable authority at the local level. Any legislative 

powers held by these governments have generally taken the 

form of delegated federal authority, however, and the terms 

upon which aboriginal governments can legislate are 

specified in Acts of Parliament. 

The primary vehicle for native self-government in 

Canada has been the ~ndian Act (18761, although it does not 

apply to non-status ~ndians, ~etis and most Inuit. The Act 

supplanted traditional native govemments and instigated a 

form of direct rule coordinated by the Department of Indian 

Affairs. Under this system real power in aboriginal 

communities was exercised by the federally appointed Indian 

agents, who called meetings of the band councils, prepared 



the agenda, and presided over meetings.168 B e g i ~ i n g  in 

the 1950s, however, the Indian agents were removed from 

native communities, and Indians assumed control over the 

band councils. 

The Indian Act affords aboriginal govemments a limited 

but effective range of powers. Band councils are authorized 

to legislate in relation to community health, buildings, 

public works, the regulation of commerce, land use and other 

local matters.169 Arnendments to the Act in 1985 and 1988 

gave band govemments expanded control over membership, 

residency on reserves, and development on reserve lands.170 

Since the 1960s arrangements between Indian bands and 

Canadian governments have also enabled aboriginals to 

exercise an expanded role in administering federal and 

provincial programç, and in delivering services to native 

communities . 17' Many bands have used creat ive legislat ion 

and administrative cooperation to achieve a measure of self- 

government at the local le~el.'~ 

The Indian Act provides room for creativity, but the 

system is generally derided as paternalistic by aboriginals. 

'%ee Sanders, "Prior Claims , pp. 261-263. 

169~ee generally Cassidy and Bish, Indian Government , pp . 
39-46. 

'71~bid., pp. 11-13. 

'%ee Dan Smith, The Seventh Fire: The Struqqle for 
Ahoriqinal Government (Toronto: K e y  Porter Books, 1993). 



Criticisms of the Act relate to the scope of its provisions 

and the formal limitations it imposes on Indian governments. 

For one thing, the powers exercised by the band councils are 

less than those exercised by municipalities. Band councils 

are not legal entities and cannot hold or acquire property, 

which limits their ability to engage in normal business and 

economic development activi ties . l n  Moreover, the 

activities of Indian governments are closely monitored by 

the federal Cabinet and by the Department of Indian Affairs 

and Northern Development (DIAND) . By-laws passed under the 

Act must be consistent with the Act itself, and with 

regulations enacted by the Minister or Governor-in-Council. 

The Minister of Indian Affairs also retains the right to 

disallow any by-law passed under the Act within a forty day 

period, and band moneys and revenues can be released only 

upon ministerial approval. The Department of ~ndian Affairs 

and Northern Development administers band ele~tions.'~~ 

In recent years the federal government has taken steps 

t o  increase the legislative capacity of aboriginal 

governments through legislated self-government agreements. 

The most comprehensive statement of this approach is the 

'%il1 Wherrett and Jane ~llain, Aboriqinal Self- 
Government (Ottawa : ~inister of Supply and Services, 1995) , - 

'"sec generally Cassidy and ~ish, Indian Government , pp . 
46-50. Also see Simon McInnes and Ferry Biliingsley, 
"Canadar s ~ndians : Noms of Respons ible Government Under 
Federalism,lf Canadian Public Administration 35 (1992), pp. 
221-222. 
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federal govemmentrs Comrminity-Based Self-Govemment policy, 

announced in 1986 and reaffirmed in 1988. Under the plan 

interested First Nations had the option of negotiating some 

sixteen federal- or provincial-type powers, including 

health, education, environmental protection and taxation, 

and the agreements reached would be given Iegality through 

federal legi~lation.'~~ Bands were required to specify 

which parts of the Indian Act would continue to apply to 

them, and to provide detailed descriptions of intemal 

structures and procedures of government, rules of 

membership, and taxation powers.176 

The federal proposa1 sparked a great deal of interest 

in aboriginal communities, and hundreds of bands announced 

their intention to enter into negotiations. The process was 

not conducive to success, however, and few agreements of 

note were concluded under the policy- Roughly two-thirds of 

the areas under negotiation f e l l  within provincial 

jurisdiction, which meant t ha t  aboriginals were largely 

dependent on the provincesf willingness to evacuate certain 

fields . I V  It also meant having to coordinate discussions 

between a number of federal and provincial departments, 

which proved impossible within the limited time frame set by 

%ee Mc Innes and Bi 1 lings ley , Canada ' s ~ n d i a n s  , l1 pp . 
223 -224. 

'76~mith, The Seventh Fire, pp. 100-101. 

ln~happan, ltFederal -Provincial Power-grid, pp . 174 -175 ; 
Cassidy and B i s h ,  Indian Government , pp . 22 -23 . 



the DIAND. 178 

The most far-reaching example of legislated self- 

government in Canada is the Sechelt ~ndian Band Self- 

Govemment A c t ,  which came into effect in 1986 following a 

band referendum and parliamentary ratification. The Act 

specifies the law-making and election procedures of the 

Sechelt government, and establishes the band as a legal 

entity that can hold property, spend, borrow or invest 

money, and sue or be sued. The Indian Act no longer applies 

to the Sechelt band in most instances, and is of no force or 

effect where it conflicts with the band constitution. Under 

the Act the Sechelt government can legislate in respect of a 

wide range of matters, including education, child custody, 

and social services. 

Self-government under the Sechelt Act is different than 

aboriginal government under the band council system. For 

one thing the powers of the Sechelt government are greater, 

especially in relation to taxation, child welfare and 

natural resources. 180 Moreover, in the exercise of these 

powers the government is no longer subject to ministerial 

oversight, or to regulations enacted by the Governor-in- 

Council. Nevertheless, aboriginals criticized the deal. 

The Seventh  ire, 

1790n the Sechelt legislation see generally Cassidy and 
Bish, Indian Government, pp. 135-144. 

'80~bid., pp. 137-138. 



Native Indian leaders fought the Sechelt 
legislation every step of the way. They bitterly 
accused [the DIAND] of pushing the one deal in 
Canada that would establish Indian govemrnent as a 
glorified municipality. They said the Sechelt 
mode1 was in keeping with the failed federal 
schemes to limit band government in the past, that 
it would blunt the demands for a genuine third 
order of government at the constitutional 
table. 18' 

These criticisms aside, legislated self-government 

agreements do promise expanded legis lative powers to 

aboriginal governments, and greater freedom in the exercise 

of those powers. Moreover, given the lack of progress in 

the constitutional forum, it appears that negotiated self- 

government agreements may be the only alternative to the 

Indian Act system. This does not mean that these agreements 

should not receive constitutional protection, however. 

Treaty-based Self-government 

By negotiating self-government through the treaty 

process, it is possible to afford aboriginal governments 

recognition as constitutional actors without the need for a 

formal amendment. The federal governrnent recently endorsed 

this approach to aboriginal self-government in Canada. 

During the 1993 federal election campaign the Liberal 

Party promised that, if elected, it would negotiate with 

aboriginals on the assumption that the inherent right of 

self-government is an existing aboriginal right under 

181~mith, The Seventh F i r e ,  p. 91. 



section 35 of the Constitution Act, 1982.182 In a recent 

p o l i c y  statement the L i b e r a l  government clarified its 

approach to implementing the inherent right. Under the plan 

interested F i r s t  ~ations can negotiate tailor-made 

agreements with the federal and relevant provincial 

governments that will adàress their particular economic, 

historical and political circumstances. The federal 

government is willing to negotiate these agreements in the 

form of constitutionally protected treaties or land claims, 

and has indicated that it would add self-government 

provisions to existing treaties with aboriginal consent. 1 83 

Classes of legislation open for negotiation include band 

membership, adoption, child welfare, language, culture, 

religion and education. The federal government is also 

willing to consider partial jurisdiction for aboriginal 

govemments in respect of gaming, environmental protection, 

and emergency preparati~n.'~~ 

A framework agreement signed December 7, 1994, between 

the Canadian government and the Assembly of Manitoba Chiefs 

illustrates the new approach. The agreement will restore to 

'*%iberal Party of Canada, ~reatin~ Ogportunity: The 
Liberal Plan for Canada (Ottawa: Liberal Party of Canada, 

'=canada, Aboricrinal Self-Govemment: The Government of 
Canada's Amroach to the Implernentation of the Inherent R i q h t  
and the ~esotiation of Aborrisinal Self-Government (Ottawa: 
~inister of Public Works and Government Services, 19951, pp. 
8-10. 

'%bid., pp. 5-7. 



First Nations in Manitoba al1 jurisdictions consistent with 

the inherent right of self-g~vernrnent,'~~ and will lead to 

the eventual dismantling of the Department of Indian nffairs 

in that province. Control over education, health, and fire 

fighting will be transferred first, followed by other 

pertinent legislative, executive and judicial functions. 

Bands that do not want to make a complete transition to 

self-government or want to progress at their own Pace can 

opt to remain under federal jurisdiction, and cooperation 

with the federal government is not precluded by the tems of 

the deal? 

The remarkable feature of the Manitoba frarnework is the 

governmentfs willingness to negotiate these agreements in 

the form of treaties that will receive constitutional 

protection. 187 As Jef f rey Simpson explains, 

That agreement represents the most radical 
departure ever from traditional federal policy 
toward aboriginals .... [Tlhe agreement provides 
that this new relationship will be shaped into a 
treaty that will, in turn, receive constitutional 
recognition through an existing section (35) of 
the Constitution Act, 1982, Manitoba first 
nations will thereby receive the self-governing 
constitutional status they were denied by 

185~i~ipeg Free Press, ltOttawa mends historic wrong, It 
December 8, 1994, p.Al. 

'"Winnipeg Free Press, "Agreement aims to establish 
native institutions, authoritie~,~~ December 8, 1994, p.Al. 

187~oronto Globe and Mail, V!eremony to alter Canada's 
course," December 7 ,  1994, p.A5 .  



exclusion from Meech take.la8 

One other settlement has been concluded since the 

policy was announced. In February 1996 the federal 

government, the province of ~ritish ~olumbia and the Nisgara 

Tribal Council reached tentative agreement on a land claims 

settlement that will transfer ownership of two thousand 

square kilometres of land in northwestern ~ritish Columbia 

to the Nisgara band. The ~greement-in-~rinciple (AIP) 

specifies extensive timber, resource and fishing rights in 

the settlement area, and should afford the Nisgara a measure 

of economic self-sufficiency. The  ina al Agreement will also 

contain provisions relating to Nisgara self-government. The 

AIP States that Nisgara lands will cease to be reserve 

lands, that the Indian Act will no longer apply, and that 

the band will adopt a constitution outlining the structure 

and procedures of the Nisga'a government. The Nisgara 

Council will exercise exclusive or concurrent jurisdiction 

in respect of matters like culture, language, health care, 

and public works, and the Final Agreement will specify 

electoral regulations, protections for non-rnembers residing 

on Nisgara lands, and the scope of Charter appli~ation.'~~ 

Is8iTef f rey Simpson, "Native people donf t need 
constitutional change to get what they want , Toronto Globe 
and Mail, January 26, 1995, p . A 2 2 .  

la9see generally ~issa'a Treaty ~eqotiations: Asreement- 
in-Princi~le, issued jointly bythe Government of Canada, the 
Province of ~ritish Columbia, and the Nisgata Tribal Council, 
February 15, 1996. 
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~rovisions relating to the ~isga'a government will receive 

protection as treaty rights under section 35 of the 

Constitution Act ,  1982, subject to the constitutional 

standards of justification outlined by the Supreme Court in 

R. v. SParrow. 

The Nisgara Treaty is without precedent in Canada, with 

the possible exception of arrangements negotiated between 

the federal government and Indian bands in Quebec i n  the  

1970s and early 1980s. Two land claims from that period, 

the James Bay and Northern Quebec Agreement (1975) and the 

Northeast Quebec Agreement (1978), obligated the federal 

government to negotiate self-government with one Naskapi and 

eight Cree Indian bands. These arrangements were outlined 

in the Cree-Naskapi (of Quebec) Act (19841, a self- 

government agreement which resembles the Sechelt Indian Band 

Self-Government ~ct.'~O In the eyes of some observers, 

however, the Cree-Naskapi Act is a much stronger piece of 

legislation, since it was intended to fulfil requirements of 

the 1975 and 1978 land claims agreements. Cree lawyers 

maintain that Parliament cannot unilaterally amend the Act 

in a marner unacceptable to the aboriginal signatories 

without violating a constitutional ~bligation,'~' and l o w e r  

I9O~or a general comparison see McImes and Billingsley, 
llCanadars ~ndians ;"  Cassidy and ~ish, Indian Government, pp. 
135-154. 

'9'~assidy and Bish, Indian Government, p.147. 



court rulings in Quebec confirm this  vie^.'^^ 

It is significant that the Quebec Agreements came into 

effect in the 1970s, before land claim were entrenched in 

the Constitution Act, 1982. Since the mid-1980s. and until 

the Nisgara AIP in 1996, the Canadian government refused to 

include self-government provisions in comprehensive land 

claims settlements. Otherwise, it was argued, bands 

negotiating through the treaty process would have an unfair 

advantage over those participating in the Cornmunity-Based 

Self-Government p01icy.'~~ The few self-government 

agreements concluded in this period (such as the Sechelt 

Indian Band Self -Government Act, in 1986, and the Yukon 

First Nations Self-Government Act in 1994) take the form of 

federal enabling legislation, and do not receive 

constitutional pr~tection.'~~ Current policy, which 

promises to include provisions relating to aboriginal self- 

government in treaties and comprehensive land claims 

agreements, is therefore an advance on earlier practice. 

lg2~ane Allain and Elaine Gardner-OfToole, Aborisinal 
Rishts (Ottawa: Minister of Supply and Services), p.10. 

lg3wherrett and Allain, ~borisinal Self -Government , pp . 6 - 

' 9 4 ~ e e  Tony Penikett , !%and Claims and Self -Government 
Agreements in Yukon, Canadian Parliamentam Review 16 (1993). 
p.16; Kirk Cameron and Graham White, Northern Governments in 
Transition: Political and Constitutional Develo~ment in the 
Yukon. Nunavut and the Western Northwest ~erritories 
(Montreal: The Institute for Research on Public Policy, 1995), 
p.31. 



An Emerging Third Order of Goverament? 

A noticeable omission front the federal governmentfs 

policy guide is any mention of a I1third order of 

government." Indeed, while the New Democratic Party 

included the idea in its 1993 election platform, the 

Liberals simply promised to negotiate on the assumption that 

self-government is an existing aboriginal right for the 

purposes of section 35.'" But is there any real 

difference? Part of the Liberal plan involves identifying 

and protecting a clear list of matters over which First 

Nations governments can assert exclusive or concurrent 

jurisdiction - a list that includes powers currently 

exercised by the federal and provincial legislatures. It is 

possible that federal recognition of an inherent right of 

self-government heralds the coming of a constitutionally 

distinct "third orderrit and Jeffrey Simpsonfs comments on 

the Manitoba initiative are well worth keeping in mind. 

"Itrs another examplefl, he writes, "of Canadian federalism 

changing more dramatically outside formal constitutional 

negotiations than within them, and the result in this arena, 

as in others, will be a smaller federal governrnent.~'~~ 

This emerging aboriginal order of government, if the 

term is appropriate, will be much unlike the provincial 

195~oronto Globe and Mail, ~~~lection ' 93 : Positions on 
self-rule for natives," October 12, 1993, p.Alo. 
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order. First, it will be characterized by radical internal 

asymmetry. There will be no provisions in the Constitution 

Act, like sections 91 and 92 (federal and provincial powers 

respectively) , to identify the jurisdictions that can be 

occupied by aboriginal governments. These will Vary 

according to the individual needs of First Nations. 

Moreover, the terms upon which these governments relate to 

the federal and provincial governments will be specified 

sometimes in land claimç, sometimes in treaties, and 

sometimes in federal enabling legislation. This will also 

afford First Nations a rneasure of flexibility in amending or 

renewing these agreements. Unlike the provinces, which 

depend on the amending formula to make formal adjustments to 

the division of powers, treaties and land claims can be 

altered with the consent of the signatory First Nations and 

the federal government. 

The most significant departure from traditional 

Canadian practice relates to the internal composition of 

self-governing aboriginal communities. The provinces are 

models of what K i r k  Cameron and Graham White cal1 IVpublic 

governmentrtl which means government I1with authority over and 

involvement by al1 residents.~~'~~ The obvious analogy is 

to Quebec, where Confederation was promoted as a means of 

af f ording francophones a measure of control over matters 

'97~ameron and White, N o r t h e r n  Governments in Transition, 
p.42. 



central to t h e i r  language and culture. Quebec would remain 

an open society, but French Canadians would achieve self- 

government through effective control of political 

institutions in a province in which they constitute a clear 

majority. similarly, the creation of a third territory in 

the Canadian north, to be known as Nunavut, is widely 

promoted as a practical mode1 for Inuit self - 

determinati~n.'~~ This is not because Nunavut will be a 

society of Inuit people, but because the Inuit presently 

make up 85 per cent of the population in that part of the 

Northwest Territories. It will be de facto self-government 

by force of numbers . '* 
Aboriginal government, on the other hand, "applies only 

to and includes only Aboriginal people.n200 This 

description captures the essence of the Sechelt and Nisgata 

self-government agreements. The Sechelt Act was a novelty 

in 1986, in that it afforded the Sechelt government 

considerable legislative authority in respect of non-members 

residing on Sechelt lands. Roughly half the population in 

the area was ineligible for membership, and could not vote 

or run for office. The British Columbia government created 

' 9 8 ~ e e  Jhappan, Wederal -Provincial Power -grid, Ir p. 177. 
A territorial government will be established in 1999, and 
should assume full powers by 2008. 

lPP~oronto Globe and Mail, <'Inuit to sign deal for Our 
Land, May 25, 1993, p .Al. 

'Oocarneron and White, Northern Government s in Transit ion, 
p.42. 
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an advisory council to work in conjunction with the regional 

authority, which offsets the lack of representation for non- 

members , 201 

The Nisgata Treaty takes a similar approach. 

Determination of Nisgata membership will be left to the 

Nisgata band, and residents who are not Nisgata citizens 

will not be eligible to vote or run for office. For non- 

members the AIP States that consultation is required in 

respect of "decisions which directly and significantly 

affect them, It and means of participation Ilin subordinate 

elected bodiesw will be provided.202 Indeed, Liberal 

policy acknowledges that aboriginal governments will be 

maintained on an exclusionary basis. The federal policy 

guide affims that IrNegotiations with Aboriginal groups 

residing on a land base must address the rights and 

interests of non-members residing on Aboriginal lands, rt and 

that Ilagreements must provide for the establishment of 

mechanisms through which non-members may have input into 

decisions that will affect their rights and inter est^.^^^^^ 

Whether informal participation is an appropriate or wholly 

satisfying resolution of the tension between individual and 

collective rights in aboriginal communities remains to be 

seen. 

20kassidy and Bish, Indian Government, pp. 138-139. 

202~isqa'a Treatv, p.70. 

203~anada, Aboriqinal Self-Government, pp. 11-12. 
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In any event, the preceding discussion indicates that 

the federal government is now willing to rnove from a 

delegated to a constitutional form of aboriginal govemment. 

This does not mean that the transformation is complete; the 

protection afforded treaty agreements is not absolute, and 

they may still be overridden by federal and provincial laws 

that meet the justificatory standard outlined by the Supreme 

Court in S~arrow. The federal and provincial legislatures 

also retain formal control of the amending formula, 

including changes to section 35. It is neverthelesç 

conceivable that current federal policy heralds the coming 

of a constitutionally distinct third order of government 

within Confederation. This third order (should it arrive) 

will differ from the provincial order, and it might 

challenge Canadiansf traditional self-understandings. But 

it will afford aboriginal communities a greater degree of 

constitutional protection and legislative authority within 

Canada. The advantages and disadvantages of the treaty 

approach are discussed in a brief concluding chapter, 



-TER FI- 

CONCLUSIONS 

It is now evident that aboriginal efforts to secure 

recognition of a constitutionally distinct third order of 

government will be most successful in the political arena, 

at least for the imrnediate future. Constitutional reform 

holds limited promise for aboriginals. The provinces have 

been reluctant to support native self-government in the 

past, and popular support for the idea may be lower than it 

was in 1992. Judicial interpretation of the Constitution 

Act, 1982, is also unlikely to yield sweeping recognition of 

aboriginal rights. The courts might recognize aboriginal 

jurisdiction in respect of some matters, but any gains will 

be minimized by the interpretive approach adopted by the 

Supreme Court of Canada. The most promising Canadian 

initiative involves negotiated self-government through the 

treaty process, which promises to incorporate aboriginal 

governments in the Constitution without the need for a 

formal amendment. This chapter will discuss the benefits 

and offer criticisms of such an approach, and will identify 

the complexities that confront any serious study of 

aboriginal self-government in Canada. 

Self-government under current federal policy is limited 

primarily by its dependence on the initiative of Canadian 

governments. The present ~iberal administration has 



demonstrated a willingness to negotiate self-government 

through treaties and land claims agreements, but it is under 

no obligation to do so, and succeeding governments will not 

necessarily uphold the policy. The federal (and to a lesser 

extent provincial) governments also decide which items are 

negotiable and which are not, and they control the time- 

table for negotiations. It is clear that the federal and 

provincial governments hold the advantage in any discussions 

relating to the practical implementation of aboriginal self- 

government. 

Aboriginals would also note that the protection 

afforded aboriginal governments by the treaty process is not 

absolute. First, treaty agreements are subject to federal 

and provincial legislation that meets the justificatory 

standard set out in S~arrow. This means that treaty rights 

are not infrangible. Second, constitutional provisions 

relating to aboriginal and treaty rights are subject to the 

current amending formula. Aboriginal leaders have to be 

consulted about any changes to these provisions, but the 

federal and provincial legislatures can make alterations or 

repeal those provisions without aboriginal consent. Native 

leaders will continue to push for an aboriginal veto on 

constitutional changes to solidify the protection offered by 

section 35 of the Constitution Act, 1982. Until then 

security for aboriginal self-government agreements will not 

be complete. 
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These limitations are offset by obvious advantages of 

the treaty process. Self-government agreements will be 

afforded constitutional protection, and federal and 

provincial legislation that abrogates or derogates from 

those agreements will not be upheld in most cases. 

Moreover, relevant changes to the Constitution Act, 1982 

still require the support of Parliament and at least seven 

provincial legislatures representing fifty per cent of the 

population of the provinces. This is a formidable barrier 

at any tirne, and the broad base of political support needed 

would enable aboriginal leaders to rally political and 

popular opinion against unwanted changes. The security 

afforded treaty agreements is not absolute, but it is 

significant. 

It should also be noted that current federal policy is 

sufficiently flexible to accommodate the distinctive 

political, socio-economic and cultural needs of First 

Nations. This was a primary concern of aboriginal 

organizations in constitutional negotiations throughout the 

1980s and early 1990s. Native leaders generally preferred 

recognition of a general aboriginal right of self-government 

to a comprehensive list of aboriginal powers, and it was 

assumed that the content of the right would be clarified in 

subsequent amendments or treaty agreements enacted at the 

local or regional level. Constitutional recognition of an 

inherent aboriginal right of self-government would not have 



brought an end to discussions. In fact, it would have 

mandated the process currently endorsed by the federal 

government, with the qualification that the judiciary could 

force a settlement in the absence of a political agreement. 

These observations suggest that a pragmatic approach to 

aboriginal self-government is necessary and desirable in the 

future, given the limitations of the constitutional reform 

process, and the judiciaryrs reluctarice to issue broad 

statements in favour of aboriginal rights. In any event a 

formal amendment would simply initiate a process that has in 

many ways already begun, and that is necessary to clarify 

the competing jurisdictions of one federal, ten provincial 

and hundreds of aboriginal governments. Ironically, an 

emphasis on a constitutional amendment to the exclusion of 

other concerns might allow Canadian governments to avoid 

responsibility for practical implementation of aboriginal 

self-government. The federal and provincial governments 

could argue that they had done their part by entrenching an 

inherent right of self-government in the Constitution, and 

leave it to the courts to implement the right at the local 

level. Canadian judges are not suited to the task, and it 

is not clear that aboriginal communities would benefit as a 

resul t . 
This does not mean that constitutional recognition of 

aboriginal governments will not yield positive gains. 

Constitutional change (formal or informal) offers aboriginal 



goverriments a broader range of powers than is currently 

available under the  Indian Act, and greater freedom in the 

exercise of those powers. This should enable band councils 

to develop and deliver programs that are responsive to local 

needs, and give aboriginal comrnunities the resources 

necessary to address the widely documented social and 

economic problems that afflict aboriginal communities. The 

distinction between constitutional and delegated authority 

should not blind students to the underlying problems that 

aboriginal self-government is meant to address. Legislated 

self-government agreements should not be dismissed because 

they are not constitutional if they can provide real 

benefits to aboriginal communities. 

Indeed, this study has focused primarily on the 

creation of jurisdictional space for First Nations 

governments. Aboriginal self-government also incorporates 

demands for economic self -suf f iciency, however, and 

successful proposals for political and constitutional change 

will have to meet that objective. For many aboriginals the 

Charlottetown Accord was crippled by a lack of clear 

financial arrangements, which they hoped would take the form 

of equalization payments. This is often cited as a reason 

for status Indians' rejection of the Accord. Section 35(1) 

has also been used by aboriginals to push for economic 

rights, but without much success. S~arrow, Van der Peet, 

N.T.C. Smokehouse and Pamaiewon concerned, respectively, an 



107 

aboriginal right to fish for food, an aboriginal right to 

sel1 fish, an aboriginal right to sel1 fish commercially, 

and an aboriginal right to engage in and regulate gambling 

activities. There is obvious appeal, therefore, in linking 

self-government to the land daims process. Land clairns 

provide an economic and resource base for aboriginal 

governments, and guarantee a measure of economic self- 

sufficiency to native peoples. Aboriginal jurisdiction is 

important, then, but it is only part of the broader struggle 

for aboriginal self-determination. 

Enthusiasm for the principle of self-government should 

not blind students to additional normative challenges 

presented by the concept. It is evident, for example, that 

many (if not most) self-governing communities will be closed 

to outside participation. This will likely result in the 

exclusion of both aboriginal and non-aboriginal Canadians 

residing on aboriginal lands. It is not clear how the 

exclusionary basis of aboriginal governments can be 

reconciled with the rights of politically marginalized 

groups, or with Canada's liberal-democratic traditions. But 

some form of accommodation is needed. 

Significantly, natives in many communities have called 

for a temporary moratorium on self-government talks. In 

some instances this reticence results from concerns about 

the political and economic viability of transitions to self- 
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r ~ l e . ~ "  In others it cornes from politically marginalized 

groups, especially Bill C-31 Indians and Indian women, who 

argue that they are refused equal treatment by the band 

c o ~ n c i l s . ~ ~ ~  The rights of non-status Indians and native 

women were also an issue in 1992, and it is up to aboriginal 

and Canadian governments to recognize and address their 

concerns. 

The movement towards self-government has also led to 

full-fledged power struggles in many aboriginal communities. 

As a result of administrative agreements band councils 

deliver most federal and provincial services to aboriginals. 

Control of the band councils therefore allows groups to 

distribute benefits to supporters and withhold services from 

opponents. This has led to struggles between factions for 

control of the band councils, and the Department of Indian 

Affairs is reluctant to intervene in al1 but the most 

extreme cases. M a n y  aboriginals have asked the federal 

government to take decisive action, and outside 

interference may be necessary in some cases before clear 

lines of political authority can be drawn. A community 

camot be self-governing when it is divided against itself. 

'030ttawa Citizen, IrChiefs cool to self-government, r1 May 
12, 1994, p.Al. 

* 0 4 w i ~ i p e g  
right~,~ P.AI. 

205~oronto 
challenges from 

Free Press, "Donf t put self-government bef ore 

Globe and Mail, "Native councils facing 
within,lr May 15, 1996, p.A6. 
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None of this means that constitutional recognition of 

aboriginal governments is impractical or undesirable. 

However, if well-meaning academics or politicians want to 

aid aboriginals in securing constitutional recognition of an 

aboriginal order of government, they shoulà make an effort 

to avoid generalities and pay attention to aboriginal 

politics at the conmnuiity level. Little research has been 

done on the subject, but it is clear that many aboriginal 

communities are divided on the meaning and implications of 

native self-rule. 

Ignorance of aboriginal diversity on the part of 

Canadian governrnents could lead to untenable solutions. For 

example, negotiating political arrangements without adequate 

concern for marginalized groups living on reserves could 

legitimate their exclusion from aboriginal communities. The 

federal government has insisted that the Charter of Rights 

and Freedoms will apply to aboriginal governments, and that 

non-members should be afforded informal means of 

representation. Whether these measures are adequate 

safeguards remains to be seen. 

The federal and provincial governments may also play an 

inadvertent role in local power struggles. By negotiating 

with one party rather than another, or by entering into 

agreements with corrupt band councils, Canadian governments 

might legitimate unrepresentative political structures. 

This can only lead to political chaos, and Canadian 
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governments should not negotiate with communities that do 

not speak with a common volce, Efforts should be directed 

towards addressing and mediating interna1 conflicts where 

appropriate, so that stability can be established and self- 

rule can take effect. 

These observations are not meant to debunk aboriginal 

self-government. Rather, they are intended avoid over- 

simplification of the issue, by identifying the complexities 

that characterize aboriginal self-government in practice. 

In fact, political diversity reinforces the need for a 

pragmatic approach to implementing aboriginal self- 

govemment. A general settlement (constitutional 

recognition of an inherent aboriginal right of self- 

government, for example) would force Canadian governments to 

negotiate with First Nations, but it would not address 

practical problems of implementation. Current federal 

policy on aboriginal self-government provides a means of 

addressing these complexities at the regional or local 

level, and it may be the best alternative presently 

available to aboriginal and Canadian governments. 
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