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ABSTRACT 

MICROPOLITICS AND PROPERTY 

Karen L.F. Houle 
University of Guelph, 200 1 

Advisor: 
Professor Jay Lampert 

This thesis is an investigation of the feasibility of a micropolitical analysis as an 
evaluative scheme for the analysis of property. The limitations of historical and 
normative fiameworks are discussed. The ontological features of power as understood by 
Filmer and Locke are compared, and these, to a Foucauldian view of power. The 
Foucauldian view of power is a better tool of analysis since it reveals and explains more 
features of "property", including the way that a Lockean conception of property and 
power, as a point of authority, affects the discourse of property itself. Using a personal 
and an historical example of the private/public distinction, 1 establish that these are 
relational terms built up by various d e s  of inclusion and exclusion, not upon any pnor 
ground. In particular, I highlight how the production of knowledge functions as one of the 
conduits in or out of domains; that is, the public and the private are domains of expertise 
or authonty on property. Individuals occupy subjectivities available within the discourse 
of property which position them, or allow them to positior? &ers, as having legitimate or 
illegitirnate relations to property. I show how these subjectivities are the central 
functional feature of the possibility of normativity. That is to Say, whether and how forms 
of property relations can be evaluated depends on the production of forms of judgment 
which a subject position makes possible, in fonn and in content. 1 ask how present subject 
positions within the domains of tangible and intangible property work to extend or 
delimit these domains as moral, politicai or economic ones. The possibilities of judgment 
and of fieedom fiom judgment as forrnal strategies of 4 distinct regimes of power are 
enumerated, offerhg an evaluative framework. 1 ask what, in the domain of property, 
these 4 regimes offer as formal possibilities for fieedorn, fairness, and equality. Lastly, 1 
explore Deleuze's concepts of the rhizome and the arborescent with a similar view to 
reading property as a question of one kind of Iine rather than another. Finally, 1 generate 
fiom this critical cartography, and bearing in c?ind the examples of pregnancy and 
potlatch, a number of responsible strategies one could make from the subject positions 
identified. 



ACKNO WLEDGEMENTS 

1 would like to thank the members of my advisory cornmittee, Dr. James Wong and Dr. 
Ailison Weir, and my extemal examiner, Dr. Gary Genosko for their tirne and efforts. 
This thesis would not have seen it through to defence without the hard work and deep 
fiiendship of my advisor, Dr. Jay Lampert. Thank you also to Dr. Elizabeth Boetzkes for 
her support early on in the process, and to Dr. Barry Allen who read a very rough, early 
ciraft and provided some helpful comrnents. Dr. Theresa Man Ming Lee's faith in my 
teaching skills gave me the opportunïty to focus on some key texts and themes. Mani 
Haghighi gets full credit for putting me onto Deleuze. Doug Minett gets credit for a 
special, timely brand of fkïendship. And 1 am grateful to Mani, Cézanne and Kuusta for 
punctuating my years of writing with Iove and fûn. 



........................... Chapter One: Method .. ..................... . - -  1 
Introduction ............................................................ - 1 

................................. The significance of the institution of property - 2  
The variance of "property": conceptuai and actual types ........................ . 4  
Options for scholarship: historicdanthropologicd (descriptive and explanatory), or 
normative (comparative and justificatory) ................................... 
Descriptive Analyses: Histones and Anthropologies of Property ................ -.- 1 1 

.......................................... Strengths of Descriptive Analysis - 1 1 
Shortcomings of Descriptive Analysis; How Critical Ontology Compensates ........ - 17 

....................................... Foucault on Kant on Enlightenrnent - 3 0  - 
Summary of Descriptive Method as Evaluative Scheme for Property ............. - 3 5  - 
Normative Analyses: Ethics and Politics of Property .......................... - 35  - 

.......................................... Strengths of Normative Analysis .% 
Shortcomings of Normative Analysis; How Cnticai Ontology Compensates ......... 
NormativityandPlumlity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - 
Normativity and the Manifold Installation of Value ........................... -48 
Fust bias: The view that normative analysis is fiee of metaphysicai "trappings" ..... - 49  - 
Second bias: Privileging institutions of knowledge as truth-bearers and sites of 
intervention ......................................................... ..- 54 

............................................... Summary of Chapter One .- 57 

ChapterTwo:Power . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 9  - 
A Foucauldian Microphysics of Power: General Elements of Discursive Production . . fi 
Property is a Discursive Regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - 

...................... Filmer and Locke on Power, and the Creation of Property. 
............................................ Filmer's Theory of Property ..- 80 

........................................ Locke's Notion of Despotic power .a 
......................................... Locke's notion of Paternal Power . 84  - 

...................................... Locke's version of Political Power .87 - 
Locke'sTheoiyofProperty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 1  - 
SummaryofChapterTwo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 7  - 
Chapter Three: The Public and The Private ................................. .- 99 
Introduction: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . - . - . . . . . . - - . 9 9  - 
The Public and the Pnvate: Politics, Property and Dividing Practices ............. - 104 

............................................. Part One: The Natalist Series - 106 
A: "Public" and "Private" Do Not Designate Distinct Spaces ........-......... .JJQ 
B: Public and Private Do not Designate Distinct Relations between Persons. . . . . . .  .m 
C: Bodily Attributes Do not Designate the Pnvate or the Public ................. -2 
The Body is the House of the Soui, which is therefore Most Private .............. - 123 

................................ The Private inheres in Bodily Cornportment - 126 
nie Public and the Private Cannot be Distinguished according to Distinct Sets of 
Activities ............................................................. 131 



................................. G. Are There Essentially Public Activities? 136 
Speculations: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . . . . . . . - . . 1 4 2  - 

............................................ Part Two: The Potlatch Senes - 146 
................................. Six General Features of Potlatch Economies - 1 52 

........................................ The Arriva1 of a Parallel Economy - 159 
................................ Shifts in the Features of Potlatching Cultures 16 1 

Summary of Potlatch Economy Transition: The General Forces of Discursive 
Production . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
The Knowledge Condition: Subjectivity and Authority ........................ - 1 8 1 

........................................ The Female Body and Discursivity - 183 
........... A R e m  to Natality: Authority and The Visibly Pregnant Female Body 192 

..................................... Mothering as Expertise of the Private -202 
............................................. Summary of Chapter Three .206 

One Last Nate about the Relationship of Liberal Theory to The Public/Private Divide 

................................... Chapter Four: The Subject and Property - 2  - 12 
....................................... The Three Functions of the Subject .2 13 

An Expanded Role for the Subject Suggested by the Limits of Traditional Justificatory 
Frameworks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 1 5  
First Function of the Subject: Normative personae which organize and rank persons 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . . . . . . - . . . . . . . . - . . 2 2 8  - 
The production of sovereign subjects of tangible property. Their significations and 
techniques for identification or attribution ................................. -234 - 
The Sovereign Subjects of Intangible Property: Signification and Techniques for 
IdentificationorAttribution..........................-.......-........-..249 - 
A). Some Background on Patent andcopyright ............................. .- 252 
B). The set of economic-utility assurnptions, their sovereign subject ............. -258 - 
C). Ontological presuppositions behinâ copyright ........................... -260 - 
D). The Expression of the Idea vs. The Idea itself ............................ -263 - 

.............................. E). What Can and Cannot be Privately Owned. -266 
...... Second Function of the Subject: Moral concems and their sovereign subjects .m 

....................................... A). The Integrity of Artistic Work ..- 275 

......................................... B). Work, Writing, Narne, Author - 280 
SummaryofChapterFour ...............................................283 

............................................ Chapter Five: Cartography .287 - 
.................................................. Cartographie analysis .289 

................... Third Function of the Subject: The Subject and Cartography .291 
........................................ Containment and Uncontainment -296 - 

..................................... Discourse, Containment and Freedom -299 
.......................................... Form, Discourse and Judgment .- 307 

Freedom From and Freedom To: Resistance and Subjectivity .................. - 3  - 10 



Cartographie Analysis of the Formal Features of Foucault's Regimes of Power ..... - 3 13 
...................... Early power regime formation: The Temtoriai Segment - 3  - 17 

..................................... The Sovereign, or Juridico Regime 32 1 
TheNonnaliPngRegime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 2 4  - 
TheRegimeofBiopower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . - . 3 2 8  - 

.......................... Forms of Power and intellectual Property: Analysis - 3 3 9  - 
........... Primitive Territorial Segment: Uncoded (Non-Property) Transmission .= 

................................. Sovereign Power and Intellechmi Property .= 
The Normalizing Regime and Copyright .................................. .- 3 54 

................................................ Biopower and Property . 3  - 58 
Tentative Conclusion from Foucauldian Cartographie Analysis .................. - 360 
Deleuze as Critical Cartographer: Rhizome and Arborescent Lines .............. - 3 6  - 1 

.................................................... Arborescent Lines .- 362 
Rhizomes .............................-........-..........-..........365 - 
Deleuze's EthicoOntological Evaluation: Rhizome and Becoming .............. -368  - 

................................... Intellectual Property Schemes as Lines ..- 370 
The Specific tntellectual, the Philosopher: Arborescent Theory and Practices. ..... -373 

................................................. Our Relations to Truth -374 
OurRelationstoOurJobs ...................................-......-.-..375 - 
How to move the intellechial toward rhizomehecoming: what methods and practices of 
property? ............................................................ 
Deleuze's cautions and what they mean here .............................. ..- 378 

......................................... Fust Danger: Fear and its Roots .m 
................................. Second Danger: Fascicles and their Clarity .- 380 

........................................ Fourth Danger: the Great Disgust - 3  - 82 
.................................. Free Thinking: Intellectuals at a Potlatch? .= 

Conclusion: What cartographie analysis has gained for our understanding and 
..................................... responsibility to intellectual property : - 3  84 

Bibliography . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 8 9  - 



Chapter One: Meltrod: 

1. Introduction 

In this chapter, 1 seek to establish an evaluative scheme appropriate to the concept 

of property. What kinds of methodologies have been used? What kinds of methodologies 

have not yet been tried? Which ones ought to be adopted for this task? 

Orthodox descriptive accounts sometimes fail to directly address the ethical and 

political questions which property asks. Descriptive analysis sometimes fails to grapple 

with how its own values inform its descriptions. This can uncouple a scholar's 

understanding of how her own intellechial work extends or disrupis a narrative fiom the 

narrative that she is producing. A schism between scholarly activities and what she would 

be prepared to commit to in her "real1ife"rnay be fostered. Some kind of normative 

account is needed, but traditional normative tiameworks can fail for the same sorts of 

reasons. Both traditional approaches can leave a gap between what one thinks about 

property and what one does about property because both fail to adequately involve the 

one who is doing the thinking or describing. More pointedly, they do not adequately 

(conceptually and methodologically) integrate activities like thinking or describing with 

activities like owning or selling. 1 write this fiom my experience of years of surveying 

historical and normative accounts of property. 

One way to remedy this is by using a Foucauldian-inspired "micropolitics of 



property".' Micropolitics suggests that property is a central feature of social life, human 

and non-human, because it is linked with power. Power is involved not only in the 

creation and distribution of property, but also the conceptual grid which undergirds 

theories and practices involving property. This kind of critical work uncovers ontological 

comrnitments - "the fact generating prac tices" - supporting particular conceptions and 

forms of property. It is also self-reflexive; that is, it sees a diaiectical relation between the 

one who writes about or studies property fiom a particular subject position, the values 

(personal and cultural) which authorize those observations, and the kinds of objects and 

probtems which can be seen as property-related, from such a position. 

2. The simificame of the institution of ~ r o ~ e r t v  

Property is central to society and culture. It is a fiuidamentally social institution. It 

is endemic to al1 human and to many non-human cultures .r Variations in practices of 

property -- creation, marking, acquisition, possession, destruction and transfèr -- are 

Another fniitfbl remedy would be to use feminist work on subjectivity and situated knowledge which 
responds to many of the same concems that I express in this chapter. See for instance Lorraine Code's Rhetorical 
S~aces: Essavs on Gendered Locations, New York, Routledge, 1995. The main difkulty with making direct use of 
feminist work in the area of property is that situating women as historical and normatively authoritative subjects 
from where wornen speak gains for projects of epistemology but not necessarily for projects of property. This is 
because, on the one hand, stronger conceptual links behveen power/knowledge/owning have not yet been forged, let 
alone fair socioeconomic distribution of orthodox ownership relations across gender accomplished, but. on the other 
hand (as 1 show in chapter three) the uptakes of certain key female situated subjectivities may have an unfortunate 
role in extending the relations of power which keep those links and distributions fiom happening. 

Konrad Lorenz. On Amression. Trans. Marjorie Kerr Wilson. New York: Harcourt, Brace and World, 
1966; Eibl-Eibesfeldt, Irenaus. Ethnologv. Trans. Erich Klinghammer. New York: Holt, Reinhart and Winston. 
1975; Gilles Deleuze and Felix Guattari, " 1837: Of the Refrain." A Thousand Plateaus. Trans. Brian Massurni. 
Minneapolis: University of Minnesota Press, 1987: 3 10-350. 



manifest. Not merely a sequence of automatic, n a t d  behavi~rs,~ these property 

practices are undergirded by some conception of oro~erh, and stabilized by some 

normative or value h e w o r k ,  either explicitly held or implicitly displayed in those 

practices. This happens in the following way: Normative frameworks prescribe and 

stabilize one variant among others. One property variant expresses and makes available to 

a culture desired values or state of &airs, or represses and prevents the circulation of 

undesirable values or States of &airs. Actual property practices prescribe and stabiiize 

certain variants among a wide range of possibilities in a given society.' That there is some 

evidence of choice among, change over time, and critical reflection across, variants in 

property practices suggests that property is deeply social. 

Further, property is linked to power; it is perhaps even a form of power. Property 

3 

Many have posited that property practices, communal or private, are the upshot of some "natural" 
cause or base premise, such as: willfbl self-preservation (Letourneau, 1892); an instinct for gathering or 
possessiveness (Macpherson, 1962); the instinct for violence against others expressed as the& destruction and 
usurpation (Hobbes, 165 1 ; Lafargue, 1975); a human instinct toward creativity and industriousness (Locke, 1690); a 
naturally established Iink between bodily effort and exclusive possession (Smith, 1853); a natural right of ownerzhip 
in one's body (Locke). However, the expression of any of these is precipitated by the social, by being among others 
with (presumably) similar "natural" needs and motives. 

Cf. Karl Marx: "In the social production of their life, men enter into definite relations that are 
indispensable and independent of their wili, relations of production which correspond to a definite stage of 
development of their material productive forces. The sum total of these relations of production constitutes the...real 
foundation, on which rises a legal and political superstructure and to which correspond definite forms of social 
consciousness. The mode of production of material life conditions the social, political, and intellectual life process in 
general. It is not the consciousness of men that determines theù being, but, on the contrary, their social being that 
determines their consciousness."in "Author's Preface to A Contribution to the Critique of Political Economy. " Karl 
Marx: Selected Writings. Ed. David McLellan. Oxford: Oxford University Press, 1977589. However, Marx's general 
historical overview of primitive communism to private property, and (aller the communist revolution) back to a 
cornmon property system once again, is not easily squared with his materialist account (above) where modes of 
production (rather than "natural" causes) "detemine" or "condition" social possibility, including the sustainability of 
particulas work and ownership relations or their propensity for change. Andrew Reeve and Jack LiveIy. Modem 
Political Theorv fiom Hobbes to Marx: Key Debates. New York: Routledge, 1989; Andrew Reeve. Proriertv. Atlantic 
Highlands, N.J.: Humanities Press International, 1986. 



and power are ofien interchangeable: those with the power to amass, create relations of 

debt and exchange around, or dispose OP property are often the ones who hmc more 

power. The distribution of power (the power or lack thereof to create, appropriate, mark, 

hold or transfer) is at the core of what we understand by the political and political 

economy. There are also nch connections between property and the personal or personal 

identity.b Real property systems are interwoven with political, personal and philosophical 

systems. Al1 touch on the very important issues of power, survival, identity and social 

j ustice. Pro perty is '@ndamentaf to social life. whatever furm [ .  takes. ..providing links 

between an economic system, a Zegal systern. and a political system!- 

3. The variance of "~ro~ertv": conce~tual and actual tvves 

The forms, purposes, objects, forces and codes (legal, administrative, moral, 

linguistic) of property are remarkably varied. This is true both of anthropological and 

historical variance. What is readily recognized and "handled" in a North Arnerican 

capitalist democracy as a familiar form of "property" is not necessarily the sarne object, 

The variants in property systems are so remarkabie that positions in systems which appear to us be 
polar opposite, can be said to be positions of equal status. In Western capitalisrn, amassed personal wealth and 
power are CO-indexed, while among some of the North American West Coast Indian tribes (Kwakiutl, Salish, 
Tshimshian, Haida), the most powertiil position is held by the one who has squandered or leveled the most amount 
of personal wealth. HeIen Codere, Fiehting with Propetty. University of Washington Press: Seattle, 1966: 75-76. 

Reeve (19865) reminds us that there is an emotional and psychological dimension to ownership - 
something akin to belonging and attachment, self-knowledge and personality - which are terribly important to 
many people's sense of well-being. Sometimes, this only becomes visible as a dimension of the meaning(s) of 
property when one's belongings are stolen or defiled. 
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Reeve ( 1986:7). 



event, or set of conditions recognized as "property" in another c~lture.~ In reference to the 

Samoans, Marcel Mauss writes, 

... what they exchange is wt solely property or wealth, movable 
and immovable goods, and things economically useful ...[ but] acts 
of politeness, banquets, rituals, military services, women, children, 
dances, festivals, and faùs ...' 

This variance is apparent not simply across the two primary forms of property, "private" 

or "public". There is extensive variance intemal to each of these two as ~ e l l . ' ~  Similady, 

even within a relatively well-demarcated cultural tradition, the obiects properly 

considered to be property - acquirable, possessible and transferable -- have shified over 

time, sometimes quite rapidly." This is true as well of the subiects within systems of 

property: those persons or offices considered to be legitimate, to warrant socially 

recognized and supported roles in marking, acquisition, possession and transfer. Subject 

positions include the claimant and the parties against whom property exclusions and 

liabilities could be ~ la imed .~  

Renée Hirschon, ed. Women and Propertv - Women as Pro~ertv . London: Croom Helm, 1984. 

Marcel Mauss. The Gift: The Form and Reason for Exchange in Archaic Societies. Trans. W.D. Halls. 
New York: Norton, 1990. 

Reeve (1986:44) suggests that these categories are so rich, and their forms so subtle that on occasion, 
foms of property could be said to occupy a conceptual position which is neither private nor communal. 

M.I. Finley. Ancient Slaverv and Modern Ideoloa. Penguin, 1980; Lee Hotcombe. Wives and 
Pro~ertv: Reform of the Married Women's Pro~ertv Law in Nineteenth-Centuw England. Oxford: Martin 
Robertson, 1 983. 

S. F. C. Milsom. Historical Foundations of the Common Law. London: Butterworths, 1969. 

5 



Presumably, the forms, objects, subjects and codes of property will continue to 

shift. In the modem Western tradition, the three most stable" kinds of property inhere in 

the tangible: in land (temtory), in movable things (material belongings) and in the body 

(physical self). Newer, surprising and category-resistant forms of ownership continue to 

emerge. One example is intellectual property - ownership of ideas and their innovations. 

This is an intangible form of property. It has in fact been recognized as property-related 

in many cultures for the better part of the 1 s t  millenium.M But, perhaps by virtue of the 

exponential growth of information technology, it has recently gained a much more 

prominent position in the global discourse on property. "Intellectual property" is a prime 

element in the establishment of rightful claims to indigenous knowledge. These claims 

are and will continue to be a major factor in the use of plant, animal and human species: 

the patenting of living beings who carry treasured information, and the economic rights of 

those who have this kind of knowledge, or access to the means to register this knowledge 

as private, not public domain. Our positions as intellectuals in universities is complicit in 

a system of rights and responsibilities regarding this kind of property. However, the 

prominence of intellectud property as a mode and as a set of questions about property is 

Even the word "stable" is culturally specific and needs careful qualification. Where we might tend to 
cal1 "fixed property" that which physically stays in one place, or which doesn't switch hands frequently, (if at 
all),and having a quasi-permanent owner-owned relation, the Samoans cal1 "fixed property" that whose destination 
doesnlt change, even though it changes hands ("owners") frequently. A child can be given, interfamilially, yet not as 
a possession, but as a bearer of a stable property (the matemal or paternal name) which needs this rearrangement in 
order to allow the fixed belonging to flow properly toward its destination. (Mauss, 1990:9) 

RonaId V. Bettig. Covyrightin~ Culture: The Political Economv of Intellectual Provertv. Boulder, Co.: 
Westview Press, I996: 9-32. 



more than sïmply a spinoff of technologies which can access and spread knowledge 

quickly and massively around the globe; that is, it is more than merely an accident of 

technical means and cornpetence. Its emergence is related to shifting ethicopolitical codes 

and forces. 1 will return to this point. 

A second and related "new" form of property which is increasingly feasible for 

trac and profit is the non-lethal removal and sale of human body parts. Among 

populations of the world's poorest people, from the Persian Gulf to China, the sale of 

comeas and kidneys has become a feasible and not uncornmon money-rnaking choice.15 

Again, the sale of human body parts is more than the benign extension of new medical 

technology which can accomplish the removal and safe transportation of human organs. It 

is supported by recent shifts in tkùikuig about such ventures, the intersection of material 

and conceptual opportunity. 

A third and final example of ernerging variance in real property suggests itself 

€rom the "space program": Within the last two decades, outer space and other planets, 

especially Mars, have joined Earth as potential locales of the not-yef-oppropriafed.'" 

Charles P. Wallace, "For Sale: The Poor's Body Parts." Los Angeles Times 27 Aug. 1992: A 1 ; Dimitri 
Chubashenko, "Iilegal Sales Abound in Moldova." Globe and Mail 28 Oct. 2000: A25. 

In 17th and 18th centuries sophisticated property theories (including those of Locke and Pufendorf) 
there was an ontological status accorded to the not-yet-appropriated . The not-yet-appropriuted (therefore the 
stiff-for-the-raking) played a pivotal justificatory role distinguishing legitimate from illegitimate private property 
acquisition via the notion of "original acquisition". Clearly, this legitimation only "applies" where the acquisition is 
original, that is, of non-settled (or what is taken to be non-settled) territocy. Space exploration as property venture 
(in light of global overpopulation) appropriates this same notion. John A. Simmons, "Original-Acquisition 
Justifications of Private Property." Social Philoso~hv and Policv 1 1:2 (Summer t 994):63-84. Simmons specifically 
invokes the spectre of humankind's future on Mars. 



This is not just an hypothesis of science fiction. These new foms  of property are 

interesting; however, they are more than curiosities, inevitabilities, or benign foms  of 

human existence realized technologically. 

This is because in addition to the enormous multiplicity that property illustrates at 

the level of the actual, (past, present and future), there is enonnous variety in the 

conce~tual (linguistic, valuational, ideationaly and theoretical) dimension of property. 

The conceptual domain involves that which is known, said, thought, desired, feared, 

understood and imagined about a given set of ideas, such as ideas about ownership. What 

that domain is composed of at any given time and place can be brought to bear, formally 

or inforrnaily, on aspects of property in order to descnbe, challenge, endorse or justiw 

certain forms, purposes and relations of property over others. The range of conceptual 

possibilities regarding property is one place where culture and personality are expressed. 

The conceptual bases which undergird the varied practices of property across time 

and culture are as polyvalent as its actualizations. They, too, have shified historicalIy and 

anthropologically, and there is no reason to believe that they won't continue to do so. To 

take just one example: one prominent 16th and 17th century political view on property, 

which Robert Filmer defended in his farnous work Patnarcha (l680), argued for the 

continuance of exclusive aristocratie holding and royal primogeniture entail: the 

"indivisible beam of majesty" from God, through Adam's sons and the sons of Noah, to 

the heads of the feudal kingdoms of the world." This view was being challenged by a 

Robert Filmer. Patriarcha and Other Political Works. Ed. Peter Laslett. Oxford: Blackwell, 1949: 57-8; 
187-191. 



radically reconceptualized notion of property which held that the tme establishment of 

pnvate property occurred through the labor of the non-enhnchised individual, rather 

than by blood right? The Filmerian conception of ownership in land lost footing to these 

latter (Lockean) views, especially in the "New World", roughly in concert with broader 

social and political changes in the direction of democratic liberalism. However archaic 

Filmer's arguments appear to my middle-class, North American, 2 1''-century viewpoint, 

Filmerian-type arguments may still be successfül among cultures presently organized 

according to feudai, monarchical or aristocratie rule, and may even take up position again 

in Western culture, depending upon how funw politics, economics and law play 

themselves out. It is not easy to imagine a democracy reverting to feudal holdings, but it 

isn't an impossibility. Democracies revert to military nile, and these often reinstate old 

lines of patriarchai power. 

To sum up: conceptual and the actual domains of property are marked by fluidity 

and multiplicity. Real changes in cultural property practices are accompanied by changes 

in the imaginational, theoretical, and linguistic systems which undergird those actual 

changes. Many have argued that it is the conscious and the imagination which drive 

changes in the material real practices of property, while others have argued that changes 

in the materiai real drive changes in the categories of thought and belief. Still others have 

argued that neither is prior to the other, but that the society is norhing other than the 
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system of conceiving, desiring, rnarking, acquiring and circulating." A study of property, 

then, must examine the interplay of these domains. 

O~t ions  for schoiarshi~: historicdanthro~ologicd (descn~tive and ex~ianatorv). or  
normative (com~arative and iustificatorv) 

My two preliminary claims: 1) that property is crucial to social function, central to 

power and social justice insofar as it is an indispensable condition of social iife; and 2) 

that property, conceptually and actually, is polyvalent, pose this challenge: What should 

scholarship in property consist of? Which sort of approach takes account of both its 

significance and its polyvalence; that is, is evaluative and yet non-reductive? What kind 

of scholarship is equipped to address property's conceptual and matenai polyvalence; that 

is, does not privilege the theoretical over the materiai, the historical over the present, or 

vice-versa? A study of property is typically undertaken either as scientifically-modeled 

research and documentation, in the f o m  of history, sociology and anthropology of 

property, or, as normative evaluation, in the form of politicai or ethical theories. 1 will 

look at each of  these disciplinary possibilities in tum, in order to see whether, and to what 

extent they are able to satisfl the challenges identified. After this, 1 will identiQ a third 

possible approach to property -- micropolitical analysis, (discursive analysis, genealogy 

and critical ontology) -- which seems to avoid the limitations of these two main kinds of 

study while retaining their positive aspects. 
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Descrivtive Analyses: Histones and Anthro~olo~ies of Pro~ertv 

One viable option for scholarship on property is to research and document its 

material variance. This is classic descriptive work: the "histories", "sociologies" and 

"anthropologies" of property. 

There are two main strengths or appeals to studying property fiom disciplines like 

history, sociology, and anthropology. The first appeal lies in the positioned primacy of 

material reality. The second appeal lies in a purported cornmitment to value-neutrality, to 

working against (or in the absence of) investigative bias. This second strength, on doser 

examination, proves to be, at best, a naive one. And the direction for critical scholarship 

that the first leads us toward is countered by the principles inhering in the second. 

One of the most compelling reason for working on property fiom a descriptive 

"scientific" base lies in the potential for non-theoretized subject matter to rnake any study 

a rich one. Since the domain of property is already multifaceted, then perhaps a study of 

property which attends tc the "what" and the "how" is not so much "richer" as "tmer" to 

its subject matter. However, there is more to this appeal than an aesthetic value 

("richness") and a good fit between method and subject. Documenting regional variance 

in property systems over time, over an almost unimaginable number of material 

possibilities and between real persons, promises to guard against reductionism. The 

particular, the singular, is less hospitable to totalizing narratives than the abstract is. A 

researcherts awareness of the historical (contingent) dimensions of hisher subject matter 

can cultivate an awareness of hisher own constrained placement wiihin history. This 

I l  



sometimes can mean less dogrnatic sch~larship.~~ 

1 believe, however, that there is something even more compelling than a 

promissary note about less dogmatism. The experience of a vast and complex subject 

matter's resistance to summary and contzinment can change the ternis of engagement 

between the researcher and his subject matter. Udurtunately, there probably is something 

about the "abstract" which makes "human beings not particularly involved in what they 

are."" For scholarship, the abstract is a "view from nowhere" about "nobody in 

particular", a positioning which can disengage the researcher fiom what they are, when 

they are a researcher, what they are doing when they are doing research and who, or 

what they are doing this to. Funher, it removes the very cortcrete individual from having 

to reflect upon the other concrete individuals whose non-abstract work makes that 

research activity possible."A close examination of the concrete and regional such as is 

typical of anthropological and historical research makes aossible a more politically 

sensitized understanding of the subjectivity of the investigator, the subjectivity of the 

Hirschon suggests that without an understanding of the historicai context which has framed "property" 
in the West in the particular forms we know it as, any arguments (economic, political, ethical) "in favour ofw or 
"against", Say, private ownership will be both arrogant and unhelptiil. C.B. Macpherson, Pro~ertv: Mainstream and 
Critical Positions. Toronto: University of Toronto Press, 1978. suggests that support for modem property is based 
upon "flawed assumptions" about human possessiveness. Reeve (1986) suggests that an appreciation of the 
variance of property schemes lays bare even the most rudirnentary assumptions to critical reflection, such as "why 
anyone should be thought to own anything at all, why property of any kind is desirable...?"( 1 984:4). 
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investigated, and the way these are inextricably linked. One's disciplinary or 

methodological commitments ought not to prevent this awareness and the sensitivity 

which can follow fiom it. Histories and anthropologies do not, content-wise, demand this 

self-reflexivity, but they dont forbid it. If anything, their forms of inquiry seem ideally 

conducive to it. The first appeal of working on property descnptively involves its 

material basis and the kinds of potential that this offers for politically sensitive work ." 

A second oft-cited appeal of studying fi-om an historical or an anthropologicai, 

rather than nom an expressly normative position, lies exactly in a purported neutrality. 

The belief that descriptive scholarship aione can produce the desirable quality of 

documenting the origins and displays - the facts - of actual property practices without 

imposing mord judgement about them, is a strong one. It is also considered by many to 

deliver political sensitivity. Indeed, it is both desirable and intellectually respectable to 

avoid using the plaâorm of knowledge-making to insert political or religious ideals under 

the guise of objective scientific research. Sociology ... as science ... was to be a way of 

escaping bondage to past and present 10yalties."~~ 

When 1 speak of the potential of the empirical to make scholarship "richer" and less "dogmatic" 1 mean 
philosophically richer: a) where the sensible is not necessarily reduced to the abstract, (or vice-versa); or, b) where 
one is not posited as necessarily primary and the other secondary (as, for instance, the primacy of "reason" over 
"experience"). This is the point of the degree of material plurality that one sees in the work of Deleuze and Guattari. 
For extended critical discussion of Deleuze and Guattari's "transcendental empiricism" see Bruce Baugh, "Deleuze 
and Empiricism." Journal of the British Society for Phenomenologv 24: 1 (January 1993): 15-3 1 ; Constantin V. 
Boundas, introduction to Gilles Deleuze.Em~in'cism and Subiectivitv: An Essav on Hume's Theorv of Human 
Nature. Trans. Constantin V. Boundas. New York: Columbia University Press. 199 1 ; John Mullarkey, "Deleuze and 
Materialism: One or Several Matters?" The South Atlantic Ouarterly 96:3 (Summer 1997):439-43. 

Douglas ( 1990:xii). 



There are two parts to address regarding the strength of this appeal: one part lies 

in the purported value or disvalue of objectivity, and one part lies in its very possibility. 

These are complex, deep questions which have been argued extensively elsewhere? I 

haven't the space to rehearse the arguments here. I will make just a couple of cornments 

in light of my question about property and method. 

First, even if it were the case that positivisitic, value-free science were possible, 

which I don't think could be confirmed or disputed once and for all, it isn't clear that this 

would be the most worthwhile form of study. A case can been made for the goodness of 

science lying in its ability to reflect, rather than to exclude or disavow, cognitive values 

such as "~bjectivity".~~ However, there hm been ample evidence of the fact that knowing 

has emotional and moral dimensions, and as much as it is intellectual work, it is always 

culturally embedded." Facts are often morally biased. This would more than likely be the 

case when studying a subject like property for the very reasons I discussed earlier: it is 

necessarily a social phenornenon and it is unlikely that the researcher has merely an 

intellectual curiosity in the subject. It has been argued that the researcher in the field or in 

See, for a small sample of the debate: Helen Longino. Science as Social Knowled~e. Princeton: 
Princeton University Press, 1990; The Social Production of Scientific KnowIedge. Eds. Everett Mendelson, Peter 
Weingart, and Richard Whitley. Dordrecht: Reidel. 1977; Alison Wylie, Kathleen Okruhlik, Sandra Morton, and 
Leslie Thielen-Wilson, "Feminist Critiques of Science: A Comprehensive Guide to the Literature." Resotirces for 
Feminist Research 90:2 (1990); Sandra Harding, Whose Science? Whose Knowledae? Ithaca: Cornell University 
Press, 199 1. 

Thomas Kuhn, "Objectivity, Value Judgment, and Theory Choice." The Essential Tension : Selected 
Studies in Scientific Tradition and Change. Chicago: University of Chicago Press, 1977. 

JUrgen Habermas. Knowledge and Human Interest. Boston: University of Boston Press, 1970: 9 1-99; 
Leeitirnation Crisis. Boston: Boston University Press, 1975: 95- 104. 



the laboratory is always more than a one-way neutral registering device: s h e  is an 

informing, thoroughly human collaborator in representation and classification. Fact 

presented as alrmdy-formed fact ffails to flag the fact-generating practices informed by 

cultural schemas. 

Facts are made, fabricated, constructed, that observations are not 
independent of theory .... the "explanations" invented as a fùnction of their 
notion of expectations ...? 

Pierre Bourdieu, confessing that it strikes him as discouraging and intellectually 

anachronistic to have to do so, argues that there remains in many disciplines (he is 

speaking specifically about ethnographical studies) a wide and seemingly tenacious gap 

between the cognitive register of cntical hermeneutics, and that sarne comprehension 

brought to bear on one's actual scholarly activity . In the area of property studies, one 

example is the "data"on property systems found in early 20th-century (largely American, 

French and German) anthropology. Complex practices of alienability and inalienability in 

indigenous cultures were categorized and recorded - if they even were recorded -- as 

"gift-givings"; i.e. as belonging to a different category of cultural phenomena than 

property. There were serious and real ramifications to this " fact-finding".2v 

Pierre Bourdieu. A/terword to Refiections of Fieldwork in Morocco. Paul Rabinow. Berkeley: 
University of California Press, 1977: 163- 165. 
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In the Pacific Nonhwest, that the Potlatch was "read" by anthropologists and government officiais as 
gift-giving and seasonal religious ceremony, rather than continuous recurrent commerce, contract and legal 
negotiation, meant that the Natives practicing these property-fonns were seen as pre-civilized, "lawless", 
"atrocious", irregular, "absurd, anti-accumulation (i.e. stupid and lazy), egotistical, fierce and mean (Le. 
anti-social). The potlatch was banned. These cultures no longer thrive. See: Halliday, Canadian [ndian Affairs 
Annual Report. 1890; 1906; 1909; H.G. Barnett, "The Nature of the Potlatch." American Anthro~olo~ist. 40 ( 1938): 
349-358; Margaret Mead, Coo~eration and Corn~etition among Primitive Peo~les (1" edition). New York: 
McGraw-Hill, 1937; Helen Codere,"The Amicable Side of Kwakiutl Life: The Potlatch and the Play Potlatch." 



Mauss, Bataille, Levinas, Demda and others30 have revisited the assumptions 

behind the notion of "gift", sometimes reconceiving the general phenomenon, sometimes 

showing how the above-mentioned categorizations were the product of the 

anthropologists' own cultural biases. If gift-giving is conceived of as natural, private, 

emotional, customary (as in etiquette), and, therefore, by definition, non-reciprocal," 

these activities will tend to be seen as insignificant to broader culhiral mechanisms, as 

largely incidental to power. 

If and where there in an endorsement of historical or anthropological studies of 

property over more overtly value-expressing studies like politica! or ethical theory on the 

grounds of a purported value neutrality this would be especially troubling, for, 

What is dangerous is not the presence of value judgments ... but only those 
judgments that remain beyond the reach of criticai reflection and are not 
subject to revision in the light of experience." 

I will suggest that what is often posited as a compelling reason for pursuing descriptive 

American Anthro~olopist. 58 (April, 1956):334-350. 
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analysis -- a "çcientific approach" - over other scholarly approaches perhaps should be 

treated with caution. 

Shortcomings of Descriptive Anal~sis: How Critical Ontolow Corn-pensates 

There are three potential shortcornings to adopting a primarily descriptive 

approach to property. These are: 1) silence on the ethicai, social and political dimensions 

of the real property systems it describes; 2) a methodological bias toward placing the 

researcher and theory "outside" the fieId of what is studied; and relatedly, 3) the 

naturalization of conceptuai biases, limiting how much we think about our thinking. 

These three "shortcomings" line up with the three key junctures where values enter 

scholarly work and where there is also political or ethical blindness. Those are: a) in our 

study methods: classification, description, comparisons; b) in the degree to which the 

subjectivity of the researcher as a kind of position is explored for its effects on the study, 

and the study for its affirmation of that subject position; and c) in our critical reflection of 

the choice to study our object as an objects of study. Not every descriptive endeavor is 

guilty of being ignorant of these aspects. However, critical ontology rnakes these aspects 

of study central. In giving an overview of his work, Foucault claimed he was guided by 

two questions in his projects: 

The fust: At any histoncal moment, what kinds of conditions come into 
play in determining that a particuiar subject is the legitimate executor of a 
certain kind of knowledge? The second: At any histoncd moment, what 
conditions come into play in determining that a particular object is the 
appropriate object of a particular kind of kn~wledge?~~  

James Faubion, "lntroduction" ro The Essential Works of Michel Foucault: 1954- 1 984, Volume Two: 
"Aesthetics. Method and E~istemoloev". Ed. James D. Faubion. Trans. Robert Hurley. New York: The New Press: 



In my elaborations of each of these three "shortcomings" 1 will try to show how and why 

they are so central. 

1. Fint, recalling that we initiaily descnbed the domain of property as both 

variable and critical , it seems less than ideal to be working from a vantage point which 

pexmits itself to opt out of  making evaiuations among, and suppling alternatives to, the 

practices it de scribe^.^ Although 1 don? think it's sirnply morally wrong for anyone to 

study property without taking a stand, 1 think that it is morally wrong not to reflect on the 

possible meanings of, or ramifications of a course of study, for oneself and for the world 

being descnbed. Scholarship on property ought to take 2 stand on its subject matter, or at 

the very least, put one in a better position to be able to make criticai cornparisons arnong 

variants. Although there are serious cautions to be made about taking a stand, this is not 

the same as saying that evaluation and critical judgement ought not to play some kind of 

important role. 1 believe it must. 

The variance we see and expenence in actual property systems is partly the result 

of the differences in the way values like "beauty" and "utility" are ptayed off against one 

another, when someone takes a stand. Identifj4ng where those values are being played out 

"in" scholarly activity identifies points for addressing these critical aspects of property. 

xiv. Faubion is commenting on the entry that Foucault wrote, for Dictionnaire des ~hiloso~hes under the 
pseudonym "Maurice Florence". The entry, translated by Robert Hurley, is in The Essential Works: 459463. 

A typical example can be found in F. H. Erbish. and K.M. Mareida. lntellectual Propert~ Rights in 
A~ricultural Biotechnology. New York: CAB International, 1998. ïhis recent book contains highly detailed 
descriptions of the laws and legislations about agricultural biopatenting around the world, without framing any of 
the socioethicai issues around biotechnology, except for some concerns about economic loss related to treaty 
non-cooperation, and legal means to recoup infiingement. 



There are two ways in which the subiect matter, the "actual" distribution of power 

(such as who owns or can own land, and who does not or cannot), c m  be afTected by 

academic work. The first, the more obvious way, is where such analysis is seen as for, or 

as quite possibly leading to, direct reconfiguration in the world. Exarnples include: 

research which could be used to identifjr and prioritize particular goup  interests, 

revisions of treatises, laws and codes, etc., any nunber of direct, practical interventions. 

Al1 too ofien, the scientific disciplines - history, comparative Law, anthropology and the 

like - are reticent about admitting these links, let alone directing the ways those links 

ought to be made. These disciplines often leave the responsibility for making 

recommendations fiom their findings to others. Indeed, the distinction between "pure" 

and "applied" sciences implies that it is perfectly acceptable, if not more desirable, that no 

concrete changes will emanate fiom the flndings. Where these practical changes are 

socially significant this sort of neutral disavowal seems unacceptable. Since things 

actually are done as a result of research, a bizarre schism between a scholar's 

cornmitment to her "work" and what she would never be prepared to commit to "out in 

the real world" is enabled." 

As 1 see it, the problem with these schisms is that they decrease the chance that researchers wiil reflect 
more critically and more broadly on the ramifications of heir work, and make adjustments accordingly, even if 
those "adjustments" amount to admitting such connections. They are the ones who are looked to for confidence or 
for cautions, about the work itself. This schism, then, only accelerates science and scientism; it never decelerates, 
polices, or radically cautions itself fiom within. A striking example (to my mind) is found in Francis S. Collins, the 
chief director of the Human Genome Project. Colin, in biographical rem&, daims that he is a strong Christian, 
finnly against abortion. Yet, it takes no imagination to see that increases in prenatal testing (the first diagnostic 
upshot of gene mapping) will directly lead to increases in prenatal abortion (the only presently available "therapy" 
which can respond to the medical information revealed by the prenatal testing). "Where Science and Religion 
Meet." Scientific American (Feb. 1998):28-29 . Hans Jonas (The Imperative of Responsibility. Chicago:University 
of Chicago Press, 1984: 120- 123; 166- 169) makes a very strong case for the value of, and yet the relative absence of, 
caution in scientific methodology. 



Besides policy or action-based intervention, there is another way in which 

scholarship, no matter how far removed fiom the possibility of social application, can be 

political. 

Actuai acts of research, writing, thinking are themselves the culmination of a 

specific array of vaiues (economic, class, gender ...) made real, at specific moments 

involving specific persons and as a certain kind and location of investigation and 

therefore compose nodes of resistance. 

Where there is power, there is resistance, and yet, or rather consequently, 
this resistance is never in a position of exteriority in relation to power." 

There is an initial distribution of power between nodes in which research takes place: the 

intellectual, and the "abjects" of research, the social. This is a power relationship. It is 

unequal. It is created and stabilized by the matenai conditions which put one in the 

position of watcher and one in the position of sweyed,  and by a lack of reflection about 

those relationship, a point of ptide for some academic work. But it is âlso formalized by 

the continuous affirmation of the researcher as the one closest to truth, an affirmation 

which is contained in the power of doing theory. 

... the intellectual discovered that the masses no longer need him to gain 
knowledge: they know perfectly well, without illusion; they know far 
better than he and they are certainly capable of expressing themselves. But 
there exists a system of power which blocks, prohibits, and invalidates 
this...which subtly penetrates an entire social network. Intellectuals are 
themselves agents of this system of power - the idea of theu 

Michel Foucault, The Historv of Sexualitv. Volume 1 .  Trans. Robert Hurley, New York: Vintage, 
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responsibility for "consciousness" and discourse forms part of the 
system .... the forms of  power that transfomi hirn into its object and 
instrument in the sphere of "l~nowledge".~~ 

Systems of power which position the intellectual in this way, as theory-makers 

independent of praxis make him a certain kind of agent. However, agency and self- 

interest are never organized in a simple manner such that we could Say whether this was 

or was not in his best interests: "...the relationship between desire, power and interest are 

more complex than we ordinarily think, and it is not necessarily those who exercise 

power who have an interest in its execution The ruses of value-neutrality of theory 

make aspects of power invisible to e v e r y ~ n e . ~ ~  In the fmal chapter, my analysis of the 

distributions of power that intellectual property protection promotes makes power visible. 

This does not change these relations but it makes them visible to us. 

3. Even scholarship which pays close attention to ways in which values are 

inserted or perpetuated between the researcher and the subject-matter researched, and 

Michel Foucault, "The Subject and Power." Afrerword to Michel Foucault: Bevond Structuralisrn and 
Hermeneutics. Pd edition. Eds. Hubert Dreyfis and Paul Rabinow. Chicago: University of Chicago Press, 1983: 
280-226. 

Deleuze,Gilles, and Michel Foucault, "Intellectuals and Power." Language. counter-memow. ~ractice. 
Ed. Donald F. Bouchard. Ithaca: Corne11 University Press, 1 W7:2 15. 

Unmasking the fact of positioning is not one and the same thing as identiQing yet another single agent 
responsible for the positioning of the intellectual. That is a view of power that, in fact, sees the intellectual, 
uitimately, as a pawn and fürther displaces the question of accountability. The view of power that we will expand 
upon further on in this chapter sees the intellectual as embedded in relations, some of which are surely his own 
making. IdentiQing the locations of agency has as its primary goal precisely that: to make the nodes of power 
visible so that a critical awareness of, and practices of, agency can actually take hold, so that ..." the intellectual [can 
start] to struggle against the forms of power that transform him into its object." (ibid:208). 



what those relative positions are," may never acknowledge or reflect upon how its own 

modes of study, its modes of thinking, are also junctures to be exarnined. This involves 

the power inherent in doing theory, in making concepts, narratives and arguments. These 

are other less obvious politico-ethico zones of scholarship, of insertion and of resistance. 

It isn't necessarily the case that normative scholarship does a better job of reflecting on 

this aspect of itself. Examining the deeper conceptual presuppositions, not just the 

coherence of arguments that are built from them, could be called "critical ontology". 

If "research", "concept-building", or "theory" strike us as Iess important political 

activities this is not necessarily due to the fact that these have less impact on distributions 

of power. It is likely because theoretical concepts have been naturalized, over a particular 

intellechial history, as "common sense". Among the kinds of things that "cornrnon sense" 

take as patently tme are that: "things" are more real than "ideas or theones", people more 

important than things," "physical acts" more causally eficacious than "beliefs", and 

"people" more dangerous than "concepts". The sornnabulic effect of the presupposition 

that the bases of descriptive theory are common sense is a pervasive (and erroneous) 

sense of clear-conscience among academicians who, because of this, are comfortably 

See the work of Joyce A. Ladner, Tomorrow's Tomorrow: The Black Woman. Garden City, 
N.J.:Doubleday, 1972. 
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Mauss suggests that the Western, secular belief that a person is the site of power. and the causal origin 
driving transactions, not the thing that they give (a thing becomes valuabte or potent because of the 
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the belief that prevented Western anthropologists fiom understanding "gift-giving" in non-westem societies as an 
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been received to be obligatorily reciprocated? What power resides in the object given that causes its recipient to pay 
it back?" (1990:3). 



apolitical about individual thin~s. acts or ~eople?Another kind of "unacceptable silence 

on crucial matters" then, is the kind when scholars perceive themselves to be and/or or are 

perceived to be, politically neutral with respect to their subject matter as regards their 

theoretical framework. This misperception cuts two ways: it dirninishes the force of 

accountability so that scholars can continue to claim exemption fkom it, and, it augments 

the gradient against those who see and do theoretical work (as opposed to praxis) as 

political. Michel Foucault, one who falls into the latter group, comments: 

..the idea that to devote oneself as we are doing now to properly 
theoretical and speculative activities is to turn awayjkrn potitics strikes 
me as completely false. It's not because we are tuming away fkom politics 
that we are occupied with such strictly and meticulously defined 
theoretical problems, but rather because we realize that every form of 
political action can only be articulated in the strictest way with a ngorous 
theoretical reflectior?.(emphasis added)" 

Effecting redistributions of power is a possibility embedded in al1 analysis. In this way, 

doing analysis on arnount to one and the same thing as effecting "political change", as 

beingpotitical. The genealogist, by putting into the mix an altemate account of property, 

can help to bnng about change. Anthropologies of property are descriptive accounts of 

the operant distributive, stabilizing and de-stabilizing practices of power; how these 

appear as variable practices ofproperty and ownership. And they are themselves 

prescriptive shunts within many actual and potential relationships ("self-enclosing 
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designsua), within an aiready existing matrix of power such that studies cari effect a 

redistribution within that matrix, more or less in alignment with any informing value: 

simplicity, utility or orderliness. Michel De Certeau claims that "wrïting both mirrors and 

incarnates a sense of historical order."" 

For instance, consider the concept of "history". What is obscured i f a  

historiographer is not required to reflect upon and give an account of her theory of 

history? Conventional usage of the term "history", much of its conceptual hrniture (like 

"penodicity'"), and conventional practices of historiography, tend to work as if 

"history"had an essential and simple rather than perpetually-assumed and complex 

nature. "History" itself is a concept. To paraphrase Foucault, it is a kind of thought, 

containing other kinds of thoughtd7 which creates the very possibility, and directs that 

possibility , of noting variances; i.e. for doing histories and anfhropologies of property . 

How effectively does classic historiography build-in the potential for critical 

analysis of its own underlying tenets about history? Longitudinal studies of variance are 

generally not unpacked for the ways in which it is the product of, an extension of, 
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underlying ontological presuppositions and co~nmitments.~~ 

important presuppositions include: the belief in origin or founding moments 

which are the key to the entire historical senes; the belief that history unfolds, and this 

unfolding is natural; the belief that history Lies under the surface of events and bodies, 

rather than is that surface (hence history as latency, as digging up what the body or the 

event "contains""); the belief that history is a continuous, smooth, linear progression 

rather than discrete clusters and asyrnmetrical saltatory events; the belief that time is a 

unidirectional series with regular periodicity; the notion that cause acts like a 

unidirectional vector; the aesthetic and cognitive preference for Iaws or law-like 

determinations over unlawful deterrninants (homogeneous over than heterogenous 

domain); the reading of signs (verbal and otherwise) as the deposited, the already-there 

rather than the "included", the "excluded" and the made ; the belief in a telos or 

progression in the movement of history (typically an incremental bettermentS0); the 

positioning of human consciousness as the motor of history, the central causal pivot for 

-- - 
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each and every phenornena; and the positing of its corollaries -meanhg and intention- 

as the centrai interpretive pivot for explaining each and every phenornenon." 

My point here is not to prove or disprove that time is unidirectional. Nor to make 

a case for how 'cause' actually works. My point is to suggest that any one of these 

ontological presuppositions has a profound impact on the way that a study of property is 

carried out let alone the "results" of such a study. It  is thus to suggest that considering 

how these concepts work themselves out as histones needs to be included as part of one's 

study. Let's examine one of these. 

Consider the conception of origin. This is a key idea which appears again and 

again in debates about property, both tangible and intangible forms. Nietzsche suggests 

that this idea is c o ~ e c t e d  to the Christian belief in original perfection preceding human 

history, the Fall. The search for an onginary moment, of thought or of work, to ground a 

daim to property is "a metaphysical extension which arises fiom the belief that things are 

most precious and essential at the moment of birth." 52 

The "original acquisition" premise in private-property justificatory arguments lies 

at the root of most arguments justifiing the ownership of land on the North American 

This Iist has been gathered fiom: Michel Foucault, "The Discourse of History.";"History, Discourse, 
Discontinuity." The Final Foucault. Eds. James Bernauer and D. Rasmussen. 1994: 19-50; "Nietzsche, Genealogy, 
History." The Foucault Reader. Ed. Paul Rabinow. New York: Pantheon, 1984: 76- 100; Gilles Deleuze, The Logic 
of Sense. Trans. Constantin V. Boudas. New York: Columbia University Press, 1990: especialiy series # 1; #2; #6; 
# 10; #16; Appendix 1, "The Simulacmm and Ancient Philosophy." 

Frederich Nietzsche, "The Wanderer and his Shadow: #3" Human. AI1 too Human. Trans. R. J. 
Hollingdale. Cambridge: Cambridge University Press, 1986:302. 



continent since 1800. The concept of "original acquisition" is parasitic upon the 

conception that there is a "State of Nature" which precedes the inauguration of the 

sociocultural, Iike property; the idea that history is strictly linear; and, also upon a 

particular set of signs for discovering the location of an ongin. Whether or not we believe 

in an original behest, or in the version of time with an ongin and a linearly-related now, 

or even in the hermeneutical integnty of the first white settlers (and subsequent jurists) 

with which they claimed that the land in North Arnerica was unoccupied (Le. that their 

arriva1 was a moment of origin), those very conceptions have benefitted us insofar as they 

laid the foundations for the real property that some of us  now "own". 

This is because even though the thinking about private property defended by 

Filmer lost footing to what appeared to be an entirely different set of (Lockean) 

arguments, the concepts of ongin (and of linear history progressing fiom this) was 

retained as an ontological cornmitment, by both sides. They differed in their accounts of 

where that origin lay and who had received or produced it. Since Lockean property 

arguments broaden the set of original acquirers to "the set of al1 possible first users of 

land", it seems as though his property framework should have been wide enough to 

include First Nations as owners. However, as James Tully has arg~ed,~' even that 

modifed Cramework operating in the Amencas did not accommodate (conceptually and 

actually) Abonginal peoples as property claimants. This is true for two reasons. 

- -  
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First, because many Aboriginal groups have different conceptions of origin and 

time which make it difficult to understand Wcir views about creation and property, and 

thus to be able to adequately "accornmodate" their claims. This is also true across present 

cultures, and between Paleolithic and more recent Neolithic Abonginais. 

... vimially al1 the evidence indicates that Paleolithic people had no 
conception of thne (or history) analogous to our own. Time was for them 
cyclical, and past, present and fùture were indisting~ishable..~ 

A different history of time helps to explain why Christians rather than First Nations 

conceived of themselves 3s recipients of the of act of Creation, and why First Nations did 

not necessady "challenge" that narrative.55 

Second, given that af5rmïng originary moments requires a set of signifiers it is 

quite possible that the signs of Aboriginal presence and (therefore) landholding authority 

were simply not recognized, actually or legaily, by the newcomers, as original acquistion. 

An excellent exarnple of this comes from the British expansion into New Zealand. By the 

end of the 1 7th century, in the British Empire, British landhoiders enclosed their holdings 

to help ensure exclusive use. "Enclosure kept the grazing animals of others away and alsa 

Max Oelschlaeger. The Idea of  Wilderness. New Haven: Yale University Press, 199 1; Eliade Mircea. 
The Sacred and the Profane: The Nature of Religion. New York: Harcourt Brace Jovanovitch, 1959; Lynn White Jr., 
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the Rise of Christimiiv. New York: Barnes and Noble, 1968; Charles M. Sherover, The Hurnan ExDerience of 
Time: The ûeveio~rnent of its Phiioso~hic Meaning. New York: New York University Press, 1995; Gerard Reed, 
"A Native American Environmental Ethic: A Hornily on Black Elk." Religion and Environmental Crisis, Ed. 
Eugene Hargrove; Franz Boas, "The Idea of a Future Life arnong Primitive Tribes." (1 940596-607). On circuIar vs. 
linear conceptions of  time, and the conceptions of  debt, time and gift which follow, see Mauss (1990). 

R. L Meek. Social Science and the Ignoble Savage. Cambridge: Cambridge University Press, 1976; 
Donald W. Large, "This Land is Whose Land?" Wisconsin Law Review ( 1973): 1039- 1 083. 



provided a sign of the landholder S presence and u~thority."'~ The British convention of 

fence building was the chief sign veriQing the efforts of acquisition, therefore of the 

status of land as owned. A lack of fences in the British Commonwealth, in Canada and in 

New Zealand, was taken as a sign of a lack of ptior ownership. Afier Locke and 

Jefferson, ploughed fields, f m  buildings and other "improvements" were added as 

marks of occupancy? To be sure, there already existed signs of prior, if not original, use: 

shell middens, worn footpaths, encampments, and even cultivated areas. But the 

Europeans could not or did not recognize these as valid or tnie historical records, given 

their particular conception of origin and its material indicator~.~' 

This second example highlights the link between a conceptual dimension of property as it 

functions within historiography, the sipnificance of this dimension to lived reality, and 

the importance of making the conceptual dimension explicit as part of one's study of 

these realities. 

There is one last point of discussion regarding the limitations of standard 

descriptive scholarship. It has to do with thinking. 

We have already noted that documentation-based researc h tends to (implicitl y) 

conceive of the subjectivity of the researcher in three ways: as separate fiom what is 

Eric Pawson, "The Land in Cultural Context. Two New Zealands: Maori and European." Inventing 
Places: Studies in Cultural Geography. Eds. Fay Gale and Kay Anderson. Cheshire: Halsted Press, 1992: i 7. 

Eugene Hargrove. Foundations o f  Environmental Ethics. Englewood Cliffs, N.J.: Prentice-Hall. 
1989:64. 

Elspeth Young, "Hunter-Gatherer Concepts of Land and its Ownership in remote Australia and North 
America." in Anderson and Gale ( 1992:256-272). 



researched or discovered. as value-neutral with respect to fmdings, as fkee and 

independent with respect to concepts and patterns of thinking used to corne to understand 

the objects of study. Chalienging these three assumptions suggests an even more complex 

conception of the researching self than value-infiector. It suggests that the actuality of a 

certain subjectivity (here, the researcher) depends upon, or is worked out through the 

actualization of thought. 

Since thinking about thinking c m  be made a part of one's study then new thinking 

is a potential product of study as well. Where thinking is included as an object of study, 

there is potential for generating a new set of thoughts about a subject like property, not 

just what the thoughts "are about". This is not an automatic result of research activity. But 

if and when they are "worked on", these new, eniightened thoughts, are no less politically 

efficacious than the "concrete results" of study, since they effectively alter the researching 

subject as such. 1 will use a discussion of this same topic by Foucault to help elaborate 

rny daim. 

Foucault on Kant on Enlightenment 

In " What is Enlighten~nent?",~~ Michel Foucault explicates Imrnanuel Kant's 

(1 784) answer to this same question. Kant's reply, according to Foucault, begins with an 

indictment of the common understanding of history, and how that understanding 

[relcreates a certain role for us. That role, according to Foucault, is an unenlightened one, 

Michel Foucault, "What is Enlightenment?" The Foucault Reader. Ed. Paul Rabinow. New York: 
Pantheon, 1984c:32-50. 



no matter whether or not one is situated in a so-called "enlightened" era. In contrast, 

Foucault sees Kant's role, in his reply to this question, as marking, both in its form and its 

content, a novel entrance into the history of thought. It also sketches a novel role for the 

scholar in ttiinking in truly novel ways. 

Foucault believes that Kant's entrance inaugurates a novel conception of the 

present and the Self s relation to it which has largely gone unappreciated and unpracticed 

in history and philosophy. Echoing Bourdieu, Foucault bemoans that it certainly has not 

disrupted the dominant practices of historiography. Foucault claims that Kant rejects 

"Eniightenment" as a collection of sociocultural markers like high art, rationaiism, and 

legal rights. He suggests, rather that enlightenment (AufkIaruna) is an ontological event, 

where thought is distinct fiom, but having relations to a past and a fûture. On Foucault's 

reading, Kant's response introduces and models a novel conception of the specific event 

with respect to 2s past and fùture which is a radically different conception of the present. 

Further, Foucault's daim is that this novel present is a better mode of thinking in the 

sense of being more productive, and hence more deserving of the title (thinking) than 

other activities which tend to be called "thinking"? 

Now the way Kant poses the question of AufkIdrung is entirely different: it 
is neither a world era to which one belongs, nor an event whose signs are 
perceived, nor the dawning of an accomplishment~ Kant defines 
aufkIÜrung in an almost entirely negative way, as an Ausgang, an "exit", a 
"way out" ..@Je is not seeking to understand the present on the basis of a 
totality ...[ hJe is looking for a difference: What difference does today 

Martin Heidegger. What is Called Thinking? Tram S. Glenn Gray. New York: Harper and Row, 
1968. 



introduce with respect to yesterdayT1 

Given that we have both the will and the ability to exercise creative reasoning, 

"eniightened thinking" is both a style and an historical moment in thought, an attitude of 

"breaking fiom". The results of this are a reconfiguration of the thinker and the thought 

(the researcher and the perceptions/conceptions regarding the object of study), a 

"modification of the preexisting relation linking will, authority and the use of that 

reason" -62 

Foucault has in mind here locales and formai relations of aufhorify. The authority 

generaliy granted to the one who spoke before to whom one defers is a species of the 

more general authority granted to priority itself such as the authority that "origin" and 

discoverers of origin, g a n ~ e r . ~ ~  He highlights the acquiescence with which today behaves 

toward yesterday. Foucault claims that there is a dominant and pernicious tendency to 

refuse to exercise independent reason and to appropriate others' (prior) reasoning, 

conceptual schemes, value presuppositions, as our own. Non-eniightenment is, 

A state of will ... that makes us accept someone else's authority to lead us in 
areas where the use of our own reason is called for." 
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Every moment of investigation, however, offers possibility for thinking; that is, the 

opportunity to actuullj think rather than to merely reproduce.* For Foucault, since one's 

purported objective regarding the subject matter is not to reproduce, faiffilly, exactly 

what has come before, then that objective can and should also be directed toward critical 

stance on al1 the underlying conceptual "givens" which are carried forward in one's 

thinking. We should investigate how it is that have even come to have a presumed 

relationship of inquiry. As Foucault reads it, it was Kant's radical reconceptualization of 

the present which created a space for him to reflect upon his own positioning within a 

momentum-filled progression caIled 'the truth', through this reflection that lais thinking 

became "a new O bject for knowledge or practice" ." This is a different kind of thinking 

than that which produces the thinker as the (continuous) subject for knowledge or 

practice. An orthodox conception of history privileges the human subject -- us,  the 

researcher and researched -- in the way it creates a "need to pass through the subject, 

through man as subject, in order to analyze the history of kn~wIedge''.~~ 
- - - - - - - 
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The suggestion about thinking, on the other hand, shifts and expands the realm of 

responsibility. "At the very moment of analysis each individual is responsible ... for the 

overall pro ces^".^ Thinking about his thinking, as he was "producing it" moderated the 

reproduction of the limits of  reproduction - of "dogrnatic, orthodox or moral imageww-- 

on bis own being. As a cntical exercise, it clarified and developed a (potential yet rarely 

exercised) capacity within the wider, general capacity for understanding that 

knowledge-making activities see themselves as producing. 

No doubt it was not the first time that a philosopher has given his 
reasons for undertaking his work at a particular moment. But it seems to 
me that it is the first tirne that a philosopher has connected in this way, 
closely and fiom the inside, the significance of his work with respect to 
knowledge, a reflection on history, and a particular analysis of the specific 
moment at which he is writing and because of which he is ~r i t ing . '~  

Whether one a thinker when one conceives of oneself as is positioned as a thinker, 

whether one can develop a real taste for thinking about one 's thinking, what those new 

thoughts could be, and whether one lists these arnong the "findings", are some of the 

ways descriptive scholarship can be more or less politically, materially and 

philosophicalty robust. 

Klosterman, 19%: v. 69:30). 
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Swnmary of Descri~tive Method as Evaluative Scheme for Pro~ertv 

Studying property fiom the disciplines of economics, sociology, anthropology and 

history offers the opportunity to work with, rather than against, the variation exhibited in 

the ideas and arrangements of property. Because of this, it lends itself to a researcher 

understanding himself as a "situated knower". Classically, however, that role is seen as 

value-neutral. Further, disciplines which use a "scientific approach to assessing property 

tend not to generate critical reflection on some of the other ways in which research can be 

politically laden, and by extension, more politically accountable. These might involve: 

the desire to connect with how one's discipline impacts the world it describes; the ability 

to ask how a discipline understands itself "as" history OC "as" description; assessing 

methodologicd bias and conceptual comrnitments; and finally, analyzing the relations 

between the production of knowledge and the perpetuation of a set of effects, including a 

subject (researcher), who tends to "discover" his or her subject matter through the 

extension of pnor thoughts and expectations. To the extent that sociologies, histories or 

anthropologies of property take on any of these challenges, they increase their ability to 

meet the challenge posed by the subject matter, property. Critical ontology is the tool by 

which descriptive method can be extended. 

Normative Analvses: Ethics and Politics of Pro~erty 

Alternatively, we could approach the subject of property primady as a matter for 

normative analysis. Normative analysis in general seeks to describe situations and social 

movements in terms of the forces behind these, to critique or defend the legitimacy of 

these forces, or to critique or defend the kinds of ends that these forces achieve. Examples 
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of normative scholarship include: f e m ~ s m ,  marxism, and liberalism. Normative analysis 

of property entails demarcating a cultural or histoncal unit of property practices and 

arguing for their legitimacy or illegitimacy according to evaluative principles drawn fiom 

politics, moral philosophy or more recently, econornics. Ethical or political theory often 

comparatives actual property domains, cross-culturally or cross-temporally" as a way of 

illustrating the illegitimacy or desirability of one form over another. The variance in 

actual domains of property, then, are important to ethical and political analysis in at least 

this important respect. 

Strengths of Normative Analvsis 

There are two main strengths to normative rnethodology. First, since we have 

claimed that property is significant to matenal and social well-being, working from a 

perspective which sets itself the goal to articulate which, among the available variants, 

are better or worse (and to provide arguments for why that is the case) is at least trying to 

be responsive to this aspect of the subject. Second, having evaluation as an explicit goal 

means that the researcher and the users of the research, are aware that there are values 

framing the work. From the outset, normative analysis does not start fiom the pretext of 

neutrality; rather, it forefronts the value dimension. This is its second strength. These two 

invert the shortcomings of descriptive work 

Shortcomings - of Normative Analvsis: How Critical Ontologv Com~ensates 

This sometimes involves imagining a Future trajectory o f  some form o f  property or some set o f  
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It seems necessary to give o w  due attention to the ethicai and political dimensions 

of property. 

However, we learned that a second feature of property is its variance, its multiple 

brute facticity. There is no good reason to take its variance to be apriori a less significant 

feature of property than we take its ethico-political dimensions. Yet, when we attempt to 

give these equal treatment, we arrive at a difficulty. Interestingly, this tums out to be not 

only a difficulty for doing normative analysis of property, but for classic normative 

analysis in general. Two kinds of reservations present themselves. 

The first reservation concerns the general treatment of variance and plurality 

under normative directives. There are three different ways by which the plural is reduced. 

Each of these three ways is discussed. The second kind of reservation 1 have about 

normative projects is similar to one made about descriptive analysis: There are many 

ways in which normative theory, too, is capable of installing values above and beyond the 

ones it daims ownership of: in its hermeneutical practices; in the values carried fonvard 

by the parameters of the discipline itselt and in the configuration of its own particular 

authoritative subjectivity. A corollary question is: To what degree is normative theory 

capable of critically reflecting on this installation of value? As 1 claimed was the case 

with descriptive methodology, a lack of critical reflection in these areas increases the 

likelihood that normative work will be conservative; that is, will curb the growth of novel 

kinds of thinking, or new directions which thought might be taken on property. Further, a 

lack of critical reflection can perpetuate undesirables (whatever those might turn out to 

be) at the same time that it appears to be condemning them. This view of the dynamics of 
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normative theory is not generally available from its own vantage point, but can be seen 

fiom critical ontology. It isn't in the best interests of a researcher, having chosen to work 

within an evaluative h e w o r k  because of a cornmitment to some sort of goal, combined 

with an expectation that that fiamework can actually foster that goal in some measure, to 

have a partial, rnistaken view of the relations between her scholarship and those possible 

outcomes. In Chapters Two and Three, a micro-politics of property will reveal this wider 

view of relations, allowing me, in Chapters Four and Five to map values to outcomes. 

Nomativitv and Pluralitv 

Material plurality has a paradoxical relation to normative projects. On the one hand, 

having multiple options is among the conditions for the exercise of ethical and political 

choice. There must exist a moral agent with genuine agency -- one whose ratiocinations 

or willfül actions in the world are substantively distinct from the workings of necessity. 

The majority of debate in ethical theory, from Plato onwards, has concentrated on this 

necessary condition. But a genuine choice of emotions, logical pathways, intentional 

states, or states of &airs must be present to the moral agent. And, these must continue to 

be present, as an on-going condition for the ethical and the political, in three different 

ways: as that which initially presents an option and motivates concern and intxvention; 

as that among which he or she can exercise choice; and as that which promises to be 

amenable to and to display another arrangement as a result of intervention. Variance is an 

on-going condition for ethical and political proj ects. 

On the other hand, consider that the ethical enterprise itself privileges the critical 

over the variable. That ethics is a methodology for ranking among options suggests at the 
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sarne tirne a ranking of the normative over the descriptive. Ethical projects understand 

their objective to be not merely rearranging variance but ranking it. Ranking variance is 

often a means to reducing variance. 

Pechaps haunted by the spectre of ethical relativism, or, charged with being 

haunted by this ~ p e c t r e , ~  an unconscious aim of normative analysis may be to u n i e  and 

prioritize a One, thereby reducing the Many. This sort of treatment Foucault characterises 

as "the two-fold law of subdivision and lack."" While this treatment may or may not 

always be seen within a normative system, such as utilitarianism or feminism, it is often 

seen between them. It certainly is tme across examples of one kind of phenomenon. In 

the case of normative work on property, the aim is to promote one domain of property or  

one set of concepts grounding a certain system -- over the available others. 

Does normative analysis, no matter how minute or grand an instance of it -- an 

opinion voiced, a paper presented, a Manifesto -- not fùnction out of the premise that its 

exercise in the world not only ought to, but can, and does, reduce this variation towards a 

ranked set of realities, however circurnscnbed? This could be said equally of any of the 

key figures in normative property theory - M m ,  Locke, Rousseau, Nozick, Macpherson 

By this observation 1 want to suggest that contemporary ethical projects are, as a maner of fact, on the 
defensive against the charge that there is no position fiom which one could write a comprehensive theory of the 
good which is not in some way or another merely an articulation of local custom, Le. describes or prescribes a non- 
universal good whose goal or relevance is already highly circumscribed. 

Michel Foucault, pre/ae ro Gilles Deleuze and Felix Guattari, Anti-Oedipus: Capitalism and 
Schizo~hrenia. Tram. Robert Hurley, Mark Seem and Helen R- Lane. Minneapolis: University of Minnesota Press, 
1983b: xiii. 



-- regardless of the goals of their particular visions. 

The paradox is this: multiplicity is an on-going condition for the possibility of 

nonnativity, yet sustaining multiplicity is penerallv not the purported on-going goal of 

most theones of normativity." 

If normative analysis (toward an ideal) were sustained side by side with 

non-converging real, property practices, then we have the following possibilities: 

1 ) nonnative analysis can not and does not actually have, or lead to, impact on states of 

&airs, (a premise about causal efficacy which drives the choice to pursue normative over 

descriptive work in the first place); or, 2) normative analysis can and actually does have 

different. more com~lex kind of impact on states of &airs than that of promoting the One 

over the Many; or 3) multiplicity is an unarticulated deep goal of any normative analysis, 

and this has been accomplished alongside articulated others; or, 4) there are as many 

competing normative analyses, which & produce changes in states of &airs, but because 

of the multiplicity of ethical and political principles behind these analyses, these states 

affairs are precisely the nonsonvergent real property practices; or 5) normative work is 

itself built from a complex set of ontological presuppositions, which permits it to both 

use and override variance. 

1 cannot adequately reply to the first speculation or to the fourth. There is no 

position 1 could obtain that would allow me to trace and to codirm, with certainty, the 

causal chahs between theorizing about a better world, and the changes that that 

74 

There are exceptions to this in moral philosophy. W.D. Ross's "prima facie" moral duties, and feminist 
standpoint theory are two examples. 



eventually makes or doesn't make, in that world. That would be as hue of a single system, 

as of multi-dimensional input and its alleged converging or non-converging output. 

1 will make two smail points, though, in the spirit of those two speculations. First, 

that it is somewhat of an article of faith rather than any sort of demmstrable proof that 

normative theory says something t r ~ e , ' ~  or can be said to be a causal root of effects upon 

what it theorïzes. Yet this assumption is pivotal. But, second: to ask for a physical upshot 

or a logical demonstration as proof of the worth of thinking is to privilege outcome as the 

hallmark of, or  the locus of the e f f e c t i v e p o i t i a  or the truly ethical. That we tend to 

look toward these connections might be little more than a species of philosophical 

prejudice. Thinking itself, not even thinking differently, is not necessarily a locus 

removed fiom ethical action, but could just as well be considered a "locus for potential 

transformations"'" mental, material or  otherwise. 

If we ailow that "changes in thinking" can be one of the "goals" or one of the 

"impacts" of an ethicai project, a reply to the second and third speculations is suggested. 

This leaves us to discuss the fifth speculation, that the ideals of ethical analysis 

are convergence-inclined, and continue to be so alongside actual non-convergence, 

because built into normative arguments are a nurnber of methodological and conceptual 

John Stuart Mill. Utilitarianism. reprinted in Eth ics: Historv. Theow and Contem~orarv Issues. Eds. 
Steven Cahn and Peter Markie. Oxford: Oxford University Press, 1998: 345-346. 
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presuppositions which "ovemde" and "off-set" variance. I believe that this actuaily is the 

case. If this is so, then the following discussion will also help understand how the fact of 

variance of property is deprioritized by virtue of some of the methodological practices 

built into normative disciplines. These practices neutralize the original challenge: How 

best to study this thing calledproperty? 

1. The first way that normative theory neutralizes multiplicity is through the use 

of abstract terms." Ethically and politically significant distinctions are subsumed under 

the (assurned) ahistorical, generic: "personhood", "nghts", " State", "reasonable", 

"productive", "property", "harm", "thefi", as in the following statements: 

Institutions of common property impose costs of coordination and may 
du11 the incentives for production and trade that a system of pnvate 
property nur t~res .~~  

Getting money is a superficial reason for transferring a body part, at least 
when the seller has morally unproblematic ways of earning a decent living 
... selling a body part might be morally objectionable if the strength of the 
reason for selling is insufficient in relation to the nature of the part sold." 

A cross-disciplinary review by Reevego of these terms, as employed in normative analyses 

of property, confirms both this widespread use and this imprecision. This suggests that 

1 am not claiming that this is unique to normative theory, only that it is comrnon to it. 
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normative analysis works largely on the assumption that the abstract will do justice to the 

varied concrete; that there will be some kind an adequate relation (representational, 

mimetic, homologous) between things, actions, words and concepts. Whether and how 

the material could be represented by the abstract, and what the possibilities for relations 

between concrete and universal, are not questions which I am prepared to fullly explore 

here. I am pointing to these debates to suggest that a simple, straightforward conceptual 

adequacy ought not to be assumed. Wherever possible, the fact that this is a working 

assumption should be made explicit, and explored for the ways in which the universal or 

the abstract, which intends to subsume the multiple specific, may or may not be doing 

that, at the level of the actual. To assume that plurality of property is adequately broached 

by the conceptual schema we are working with, has the potential to mask precisely those 

areas which evaluative work should be scrutinizing. 

2. A second way that normative theory uses and yet contains mukiplicity involves 

the reduction of variance under binary cateeories: righmong, goodlevil, 

reasonable/mad, SelVOther, oppressor/oppressed. This installs the normative itself as 

necessarily dual rather than multiple. Insofar as this not only overrides multiplicity, but 

installs a hierarchical scheme of positioning allowing (only) or denunciation, 

this binarization itself can be a kind of violence: 

To instail the term as that which can be oniy affirmed or negated is to 
force it to occupy one position within a binary, and so to afim a logic of 
non-contradiction over and against some more generative s~heme-~l  

Judith Butler, "Contingent Foundations: Feminism and the Question o f  'Postrnodernism'." Feminist 
Contentions: A Philoso~hical Exchange. New York: Routledge, 1995:38. 



Frederic Iameson goes so far as to suggest, 

... ethical binaries ... are always noxious and need to be eradicated by 
another mode of thinking ("beyond good and evil"). [This] .. . does not 
mean, as the fainthearted or bourgeois liberals believe, that mords in 
general are to be done away with and henceforth everything is permitted, 
but rather that the very idea of the Other -aIways transmitted through 
concepts ofgaod und evil -- is to be done away ~ i t h . " ~ ~  

What Jameson is suggesting is that the apparent "responsibility" of classic ethico-political 

analysis in general, and of value binaries in particular (therefore their preference), are 

themselves the effects of their own longstanding advantageous placement in a binary 

which makes al1 non-binary ethical projects Other, or inferior. Consider this dynamic in 

some feminists' rejection of postmodeniism as an inadequate normative frmework for 

responding to gender oppressi~n.~' Nancy Hartsock, a Marxist feminist, first recants this 

politics of Other as dangerous for women, "the Other is always a Not, a lack, a void, as 

lacking in the valued qualities of the society She wants a feminist theory that can 

undermine the positioning of woman as Other. However, rather than noticing that this is 

precisely what is being offered by postmodem political theory in its challenge to the 

ontology of presence and absence (in the theory of power offered by Foucault, in the 

theory of textuality offered by Derrida, in the theory of desire offered by Deleuze and 
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Guattari), the collapse of binaries which follow fiom these postmodern challenges, and 

hence the release fiom the tyranny of Other, she chastises Foucault for not dealing 

adequately with the "binary opposition between d e r  and ruled". Hartsock, and others, 

demand that binary oppositions be fore fionted. But what Butler and Jameson are 

suggesting is that this methodological requirement reproduces the oppressing architecture 

of the Other/Self. A more fundamental oppression, then, is retained, at the heart of 

projects whose express intent is to overcome it at sociocultural levels. Foucault claims 

that this criticism can be made of any binarizing politic, no matter what the ideological 

structure these are meant to be hung on. n5 

Deleuze suggests that when "we are shown innumerable points of confrontation, 

focuses of instability ... instead of analogy, homology or univocality, we have [to create] a 

new kind of possible continuity."" This "new possibility" would require that we generate 

evaluative criteria from within workings of a discursive field, bearing in mind ? h e  

perplexity of real historians"," rather than impose "thick-skimed"" binaries upon it. In 

my second chapter, using a microphysics of power, 1 describe the general workings of the 

field of property. In Chapter Three, 1 use this account of power to do a specific genealogy 
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of property - "a study of the forces that produce the particular syrnptorn~"~ - in this 

instance, the particular symptoms of the publidprivate split, and intellectuai property 

itself. Then, using this, in Chapter Five, 1 explicate and use a non-binary evaluative 

scheme - cartographie analysis -- to assess intellechial property. 

The second way, then, that normative scholarship, on the surface, moves toward 

"a uniform regime"" while making use of diversity (here, positing and positioning it) in 

order to create, and endorse that apparent surface movement, is duough the use of binary 

terms. 

3. The third way that many normative projects reduce variance has to do with the 

kinds of ontological commitments held. Certain ontological assumptions allow us to 

"read" historical and cross-cultural variance as a condition calling for normative analysis, 

as requiring remedial political and ethicai intervention. These drive a second assumption 

that variance is the effect of some species of privation or lack. Those lacks might include: 

a lack of progress, a lack of properly open communicative practices, a lack of power, a 

lack of technological know-how, a lack of critical-thinking capacities, a lack of exposure 

to the truth, a lack of tolerance, a lack of phallus, a lack of wealth. Each would require 

remedy. "Scarcity" or "oppression" are seen as the pathological resuits of having deviated 

fkom a base standard, considered to plenitude or presence. In property, that is the state of 

Philip Goodchild. Deleuze and Guattari: An Introduction to the Politics o f  Desire. London:Sage, 
l996:2 18. 
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nature where "the h i t s  belonged to al1 and the earth to no one"? Deleuze and Guattari 

daim that Manùsm, as well, assumes this ontology. They write, 

... a Marxist philosophy cannot allow itself to introduce the notion of 
scarcity as its initial premise: "Such a scarcity antedating exploitation 
makes of the law of supply and demand a reality that wiIl remain forever 
independent, since it is situated at a primordial level. Hence it is no longer 
a question of including or deducing this law within Marxism, since it is 
immediately evident at a prior stage, at a level fiom which Marxism itself 
derives ..? 

Variance, then, is often understood as a secondary phenornenon, as a deviation. If this is 

the preswned ontology of any undesirable state, then this dictates that the proper reply is 

to remedy the privation by mobilizing a positivity. This positivity would be a principle or 

a method which reduces the multiple? Like the conception of history we looked at 

before, this particular ontological presumption authorizes a certain kind of moral theorist 

and a certain kind of moral agent. It authorizes the vocation of normative intervention, the 

installation of the authority which remedies the privation by ranking among the available 

options. 

This ranking creates a hierarchy, which States of affairs must move through, on 

their way to a higher unity. Typically, the highest unity reflects some attribute of the 

authority (such as rationaiity) who adjudicated arnong the options in the first place. This 

JeanJacques Rousseau, "Discourse on the Origins and the Foundations of Inequality among Men 
[ 17551." The First and Second Discourses, Ed. Roger D. Mastets. New York: St. Martin's Press. 1964: 14 1 - 142. 
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creates a positive feedback loop between the perception of the kinds of reconfiguration in 

States of affairs which is necessary, and the perception that there are specific persons 

capable of effecting it. This authonty which instails ranking, tends to not recognize itself 

nor criticize itself in the operation of norrnative assessment.* 

Norrnativi tv and the Manifold Installation o f  Value 

The first area of concem 1 had with normative methodology had to do with the treatment 

of plurality. I have just suggested that there is a link between this treatment, the 

installation of values or authority, and dso  the invisibility of this installation. In this 

section, 1 will pursue the questions: to what degree is classic normative theory capable of 

installing values other than the ones it explicitly daims to be working towurd? To what 

degree is it capable of critically reflecting on this installation of value? To what extent 

does it actuaiZy do that? As was the case with descriptive analysis here, too, a lack of 

critical reflection on these increases the likelihood that norrnative work will be dangerous 

or simply conservative. 

1 would like to make two finai points about the insertion of value into normative 

theory, and Say something bnefly about the conceptual frameworks which make these 

largely invisible. 1 would like to suggest how these biases constitute shortcomings for the 

discipline, and how critical ontology is needed to offset these. The first involves the view 
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that ethical and political philosophy is metaphysicaily neutral, and that it ought to be. The 

second involves the privilege that only ceriain institutions (Church, State or University) 

enjoy as sites of knowledge and sites of intervention within andfor the normative project. 

This is certainly true of the project of critiquing intellectual property. While this bias 

serves contemporary "moral authorities" well, it may not actually engage with the 

complex range of forces whkh produce and propagate social and political problems; that 

is, it may not serve the issue well. 

First bias: The view that normative analvsis is fiee of meta~hvsical "traooings". 

Ontological riddles are not the typical riddles which normative theory entertains. 

In fact, these kinds of questions are sometimes overtly declared either to be moot, to fa11 

outside the scope of political philosophy, or worse, to obscure the clarity of the real 

issues. A case in point is demonstrated in the title of John Rawls' article: "Justice as 

Fairness: Political, Not Metaphy~ical".~~ Sibyl Schwartenbach echoes this assumption: 

Rawls' conception of the person is indeed a "political" one and makes no 
specific metaphysical claims in regard to the nature of persons or personai 
identity beyond this."" 

To oppose the "political" to the "metaphysical", as if these were independent categories 

of reality (rather than norninally independent categories within the discipline of 

philosophy), is false. One could not fùnction in any kind of capacity without making 

John Rawls, "Justice as Faimess: Political Not Metaphysical." Philoso~hv and Public Affairs 14 
(1 985):223-25 1. 
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metaphysical claims, or relying on a set of ontological presuppositions. This is equallly 

true whether one is working in classical critical framework, or in a postmodem 

framework. Certainly, Rawls's social contract device (the "Original Position") does not 

need to assume universalities about the nature of "humant' intention or deep "human" 

character (for instance, that ail humans are fimdamentaily selfish, or that al1 humans are 

fundamentally social) in order to function effectively as an heuristic for the distribution of 

pnrnary and secondary goods. However, he does assume (and needs to assume for the 

device to hc t i on )  a number of other tniths about the kinds of things that reality, not just 

"political reality", is made up of, and how these fit together. These include: some 

conception of personhood (that this is an individual more than a universal, an integrated, 

rather than a dispersed thing, and primarily soul, then body); some conception of 

causality and power (that people c m  and do want things and pursue certain means to 

effect these); some conception of the social (that a rnedian-dnven socius is better than a 

limit-dnven socius); and some conception of temporality (even if he uses "origin" and 

"projection" as abstract devices). It is tnie that the goal of political philosophy may not be 

to solve metaphysical puzzles such as the nature of time, or whether a person is composed 

of body, sou1 or some combination of these. To set these to the side seems perfectly 

reasonable. 

However, the express goal of normative projects should not be to "minimize 

obfuscating matters like ontologynbut to be clear about which specific metaphysical 

claims one is taking for one's "givens". For example, a dominant metaphysical given 

which is taken, consistently, across al1 kinds of ethical and political work, and which 
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makes a vast difference in that work, is the assumption that a human being is made up of 

two parts, an outer body and an inner soul (or mind), and that the latter is the most 

essential part of the human being. This claim, which is being made whether explicity 

stated or not, has a corollary in the inattention ofien paid to concrete matenal realities of 

one's subject matter against the extensive indulgence regarding the state of the mind, or 

the soul of (for instance) the patient, the criminal, the voter, the rapist. To be silent on 

these matters, to pretend that they play no part in one's work, veils one's choices, 

especially to oneself. Where these choices make a big difference to ones political projects 

(as we showed is exactly the case with the base assumption of presence), it is at some 

level in one's own interest to explore these ontological biases, because they might offer an 

entirely different angle on the very work that one is committed to. 

Michel Foucaultk Discipline and Punish is the kind of study which does exactly 

this in the area of pend reform. His methodology combines the descriptive and the 

evaluative. It inquires after the ontological presuppositions which support practice. 

Foucault focuses our attention on the ontological asswnptions driving events in modem 

pend reform, specifically, how the production of "the soul" of the criminal, as the chief 

object of juridical intervention (judgement, salvation, reparation, extraction of debt) is 

carried out through the infliction of surface brutalities on the body of the criminal, under 

the auspices of the need to extract or to reprimand that deeper reality, 

. ... the body is ... directly involved in a political field; power relations have 
an immediate hold upon it; they invest it, mark it, train it, torture it, force 



it to carry out tasks, to perform cerernonies, to emit signs." 

The soul of the criminal is saved via what Foucault calls elsewhere a bodily "process of 

destruction" 

Whether there is a soul even !O be saved is entirely hypothetical. But, this pnmary 

hypothesis, this ontologicd cornmitment is masked because the body, in al1 of its possible 

reactions to destruction, cannot help but to afirm the postulate of soul. Lt is this positing, 

rather than any independent fact of the matter, which allows the body to affirm the fact 

called the soul. This has aiso been said about the human body as a kind of postdate, 

rather than a given? 

A very similar case can be made about the moral principles which frame modem 

normative projects. Take the principle of autonomy. The realignment of power that Locke 

argued for, into chahs of private (democratized) property, was the promise to extend the 

possibilities for genuine human autonomy; that is, make man an actor in his own Iife 

rather than a pawn within a larger, wholly determined lifeworld. Morally or politicaily 

sound projects continue to be identified by the degree to which they foreground this 

pnnciple. Yet we can approach this principle not as a given, but as something 

Michel Foucault. ûisci~iine and Punish: The Birth of the Prison. Trans. Alan Sheridan. New York: 
Vintage, 1979:25. 
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foregrounded through the rnechanics of ontological cornmitment and the proofs available 

in its enactment. Genealogical analysis doesn't have, as its aim, to do away with 

autonorny but rather to understand its importance as an historicai and cultural factor 

undergirding and extending moral and political projects. Judith Butler, in her genealogy 

of autonomy, reads the dynamics involved with the entenng into, administration of, 

media coverage of, and actual combat tactics of the Gulf War. That war, allegedly a 

fight for human fieedom, Butler reads as having been highly successfiil not in terms of a 

measurable increase in autonomy for Kuwaitis, but in terms of having created a space, a 

theater, for the successful performance of the principle of autonomy, per se. She writes of 

smart bombs and opticai relay, that they "secure a fantasy of transcendence ... of sanitized 

agency in the ~o r ld . " . ' ~  The human subject as autonomous king is reconstituted, while 

... this constitution is concealed by the effect of autonomy. In this sense, 
autonomy is the logical consequence of a disavowed dependency, which is 
to Say that the autonomous subject c m  maintah the illusion of its 
autonomy insofar as it covers over the break out of which it is 
constituted. Io' 

Genealogy shows us that what is "given" can be said to be an interaction between one's 

ontological commitments and how those are affïrmed or disconfirmed in one's 

interpretations. It is to suggest that there is a kind of deeper and very significant, 

generative relation (where what 1 am calling "values" are inserted), which precedes even 

the facts of the matter. An adequate normative theory must have a framework complex 
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enough to be able to notice these generative relations. In order to do this, it needs a 

comprehensive theory of forces. In Chapter Two, 1 show how that theory of forces is 

available in a microphysics of power. In Chapter Five, I adapt this W e r  to include the 

formal features of these forces, features which I believe offer a fiarnework for seeing and 

assessing these deeper, generative relations between ontology and the reality that is being 

assessed. 

Second bias: Privileging institutions of knowledae as truth-bearers and sites of 
intervention. 

The last point 1 would like to make regarding the junctures where dangerous, 

conservation or simply self-serving values are inserted into normative projects involves 

the way in which particular sites are privileged, culturally, as loci of transformation. At 

this point in history, it is the institutions of highec; formal education - the University - 

which occupy this loci. That this is so is the result of a particular history of "tmth" which 

has promoted rationality over non-linear, non-expedient thinking, fonnal codifications of 

knowing over informal ones, written over oral statements, men over women, and the 

intellectual over the corporeal (including the social body). This set of biases is significant 

to any study in two ways. 

First, it obviously affirms the vocation of the intellectual without necessarily 

alerting him to the fact that this vocation is individuated as a genenc subject position 

before he comes to occupy it. Intellectuals in this way help to propagate the myth of sui 

generis. As we will see in Chapter 4, this myth is essentid to the stability of a system of 

intellectual property. Relatedly, this placement decreases the likelihood that the moral 



expert, the ethicist, will reflect upon the function that her judgment plays in the wider 

politics of knowledge. It diverts attention away tiom other epistemic agents. In the 

domain of intellectual property, this can mean on the one hand, failing to credit an 

intellechial heritage adequately; on the other hand, restricting the scope of epistemic 

responsibility. The bias of location that academics enjoy fails to notice the broader 

dimensions of epistemic authority. 

As a way of multiplying our attention away from a single foci such as a 

University, Foucault distinguishes between two kinds of domains in which the epistemic 

dimensions of a given subject-matter are built-up and circulated in a society. These are la 

connaissance and le savoir.'02 

By the term connaissance, Foucault is refemng to what we might cal1 "classical 

knowledge", the 'bodies of learning that one can find in scientific books, philosophical 

treatises, mythological and religious edicts ... the knowledge of institutions and their 

practi~es."'~' For any given society, we can investigate and discover the comaissances of 

property. For the most part, these will inhere in legal statutes and moral codes charged 

with identieing ownership or theft. The ethicist has authority here. This locale of 

authority, the "corset identitaireWtM [identi&ing corset] which an intellectual takes up7 
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isolates and desingularises ("s'appauvrir et s'affaibliil') rather than cultivates him as an 

individual. What is significant about this is that of the entire complex of values which an 

individual might bring to her critical assessrnent of the domain of property; those which 

reflect the position of the eerhicist take prionty when he speaks from that position. This 

alrnost ensures that ethico-political issuances remain sirnplistic and oppo~itional. '~~ 

In addition to connaissances, however, Foucault insists that we explore the 

distinct yet isomorphic domain of savoir. This refers to a wider, not-yet-entirely 

articulated or demarcated, yet implicit and confïguring sub-soi1 of knowing. This sub-soi1 

is no less vital and efficacious. It might include: everyday opinions, minor techniques of 

evasion or punishment, emerging unpopular ideas, commercial and police intents, fiction 

and non-fiction, local mores, mythologies, grammars and diaiects, regional interpretive 

codes, ternporary experts, tools, or meaning-giving spaces. This savoir conditions the 

possibilities for institutionalization of knowledge as connaissance. To unearth and 

understand the variance which exists at the conceptual level in a culture about something 

like property, we must, according to Foucault, study not only the general or dominant 

history of ideas on property, but "al1 that contains [such] thought ... of al1 in which there is 

t h o ~ g h t " ' ~ ~  about property. This will include both les savoirs and les connaissances. Both 

For an account o f  how the subject position "feminist", within an oppositional ethico-political 
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these bear upon the evaluation of property in that, together, they order, describe, 

challenge, endorse or justi& certain forms, purposes, objects and administrative codes 

over otherç. They are as much a part of the normative fabric as ethicists and their 

principles, but they tend to be excluded by institutionally-focused normative projects. 

Part of the reason for this lies in the fact that the uptake of the identity of a "moral expert" 

increases the likelihood that she will be subject to what Guattari identifies as, "une 

profonde ' logophobie', une volonté farouche de maitrise ... demère la logophilie". 'O7 This 

"logophobia" would decrease the likelihood that institutionally-located normative 

projects, even if they wanted to, rnight not be able to access these broader domains of 

knowledge, or enter it as an equal among e q u a l ~ . ' ~ ~  

Surnmarv of Cha~te r  One 

Working through the options of normative and descriptive scholarship, I have 

highlighted what 1 take to be the iimits and the assets of each of these. For each limitation 

I have suggested ways in which these might be overcome or compensated for. The tools 

for doing this are available fiorn a h e w o r k  of critical ontology. Cntical ontology 

improves upon classical normative or descriptive theory in that it does not ignore the past, 

the facts or the projects which follow; that is, the assets of each of these methodologies. 

Rather, it expands the boundaries of each of these by investigating the ontological 
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assumptions which support each of these as possibilities or as effects. Critical ontology is 

not just a critique of other rnethods: it is a distinct means for seeing a phenomenon. One 

of the "maps" that critical ontology uses to show us the dynarnic interactions between 

conceptual possibility, facticity, description and evaluation which make up a field of 

research is a microphysics ofpower. Making this map alrnost guarantees that the one 

doing the analysis must reflect upon the role that she plays in her descriptions or her 

judgrnents, both as a kind of position of authonty and as a kind of "holder" of ontoIogicaI 

assurnptions. Making explicit that the point of departure of investigation is our own 

actuality, requires me to have a greater degree of self-consciousness about the way in 

which my questions and answers are in the service of a complex of intentions, not 

independent of these. As an intellectual, writing about intellectual property, my 

fiamework must include @ut not end with) an attempt to Say how I am empowered or 

disempowered by a regime of property in ideas. Moreover, it must include reflection 

about how and why it is that at this point in history, the conditions are such that my 

thoughts are both subject and the object within a certain discursive field. This is a more 

complicated account of situatedness than merely identiQing the location from which 1 am 

speaking. 1 have claimed that while critical ontology doesn't make analysis "value-fiee", 

it promises to make its range of values and its value-complexity more apparent. 1 have 

also claimed that incorporating this value-complexity enables us to replace one evaluative 

scheme with another. 

In the next chapter, then, 1 begin to use the tools of critical ontology to "read" the 

domain of property. The chief tool is a microphysics o f  power. 
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Chapter Two: Power 

Introduction to Cha~ter  - Two 

In the Iast chapter, having examined the limitations of traditional descriptive and 

normative approaches, 1 argued for the importance of an alternative critical framework 

which could compensate for these limitations by making apparent the ontological 

presuppositions which underlie either methodology. 1 also insisted that this alternative 

critical fiamework must be able to work with material and historicai variance, and be able 

to work toward or generate evaluative principles. 1 clairned that critical ontology was this 

better framework. 1 also claimed that a microphysics of power was an excellent tool for 

making visible the complex of  underlying "forces" which organize phenornena like 

ProPew - 

In this chapter, 1 examine property using a Foucauldian microphysics of  power. 

Foucault did not treat property as a subject of study; however, it is amenable to 

Foucauldian anaiysis. One of my aims in this thesis is simply to show what a Foucauldian 

analysis of property wouid look like, since, to the best of my knowledge, this hasn't yet 

been done. 1 begin with an account of Foucault's notion of power, which helps us to 

identify the axes of force through which discursive fields are constructed and maintained. 

1 claim that property is a discursive field, and hence can be analyzed in terms of  these 

axes of  force. This chapter concentrates on theories of power as a kind of constructive 



axis for a domain.' 

One of the axes which are constitutive of a domain like property is theory. 

Theories about properiy have a significant role in the production of concrete 

manifestations of the phenomenon itself. Two distinct and politically important theorists 

of property were those of Robert Filmer, a patriarchalist, and John Locke, a liberal 

reformer. The role that these theories played in the historical development of property is 

cornplex, both in relation to the actual forms of property which have arisen since Filmer 

and Locke, and also in relation to the way these theories themselves intersect. Critical 

ontology directs our comparative analysis of theory to a different level, to that of the 

ontological "mechanics" of power which underlie a theory. 1 make explicit the theories 

of power which underlie Filmer and Locke's positions on property. One of my specific 

aims in this chapter is to show that Foucault's theory of power improves upon2 these 

previous accounts of power in its complexity and thus in its explanatory capacity 

regarding how property, as a whole, works.' 

The next chapter looks at specific conceptual terms (the binary of the public/private) in the 
construction of the domain of property. Chapter Four examines the roles of subjectivities. Chapter Five examines 
forma1 features of the domain. 

2 

There is nothing in micropolitics which asks that we choose between theories of power. Micropolitics 
augments and complexifies macro views of power. It also critiques some of the operational shortcomings of macro 
views of power. The first of Foucault's regimes of power - Juridico or Sovereign -- corresponds roughly to the 
liberal view of power. But Foucault identifies two more forms of power which are not historically bound (Le. that 
Iiberal power has evolved from it or will evolve into it); they may coexist within any given historical moment. 

3 

In subsequent chapters, 1 will show that Foucault's theory of power also improves upon Locke's with 
respect to its evaluative capacities; therefore meeting both criteria for an adequate methodology. 



Interestingly enough, looking at these mechanics reveals commonalities and 

continuities where we might presume there to be none. However much Filmer stood for 

everything that the radical whigs like Locke protested against, at the ontological level, 

certain aspects of his position have been retained as part of the liberal position. Critical 

ontology shows how it is possible that liberalism is comrnitted to a theory of power 

which sometimes works against the achievement of the goals it claims as its proper ends. 

Systems of property and ownership which developed afier Filmer and Locke do not 

strictly exhibit or conserve the kinds and forms of power each of these theorists claimed 

to have been endorsing. Kinds and forms of property are generally understood to be 

manifestations of power. However, there is not a perfect isomorphism between the theory 

of power oftered and the actual systems of property which existed or which came into 

existence, because (among other reasons) the kinds and forms of power described by 

Filmer and Locke did not exhaust the kinds and forms of power operating in, or rather as 

the regime of property. This is especially true where "property" itself is conceived as 

"thing-like" rather than as a kind of "relation". It is partly due to the fact that these deeper 

conceptual cornmitrnents of Filmer & Locke's theories are carried forward in new forms 

and conceptual modes of property that the variance identified in Chapter 1 is propagated. 

My second intention in this chapter, then, is to make apparent that the notion of 

power as it presently appears in comrnon parlance and property debate (as one of its 

features), is actually an amalgam of Filmerian and Lockean aspects. The view of power 

which liberaiism draws upon -- that "common sense" Filmerian/L.ockean amalgam -- is 

indispensible to the liberal project in the sense that it is a key power/knowledge node in 
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the matrix of power that Foucault describes. A critical ontology reveais that that node 

simultaneously "produces a problem" and the opinion that liberalisrn (theory and 

practice) is the best position to reply to that problem. It is indispensible, then, not because 

it can actually lead to the securing of individual and social projects Like equality and 

autonomy, but because, as a set of ontological commitments, it sustains and empowers 

the liberal position itself. 

Showing the operation of power in property is of critical importance to our ability 

to understand, to make accurate assessments of the reasons behind the relative successes 

or the failures of various groups to become empowered through the kinds of ownership 

legitimated by the liberal framework, moral and political." Clearly, understanding these 

deeper continuities is of critical importance to our ability to make good recommendations 

for future strategies for overcoming disempowerrnent or achieving goals like equality or 

autonomy through present and future property practices. In the next chapter, 1 use a 

microphysics of power to try to understand two very different kinds of examples of this: 

one historical (the interactions of Aboriginals and European colonists), one experientiai 

(the interactions of pregnancy with the publiclprivate distinction). 

In a similar vein, Catherine A. MacKinnon (Toward a Ferninist Theorv of the State. Cambridge, 
Mass.: Harvard University Press, 1989) outlines the complex relations between feminism, the liberal state and 
marxism as an alternative to the liberal paradigm. She urges women to be wary of the gap between what liberalisrn 
promises and what it delivers to women, specifically, in matters such as rape jurisprudence. My analysis of the 
deeper analogous forms of power which two apparently distinct positions on property draw upon help to explain this 
gap. My analysis here also vindicates Foucault warning that revolutionary politics which subsumes the principle of 
sovereignty cannot help but to extend rather than overcome domination. ( PowerKnowled~e. Ed. Colin Gordon. 
Tram. Colin Gordon et al. New York: Pantheon, 198Ob. see especiully "Two Lectures": 105- 108; "Truth and 
Power": 12 1 - 122). 



A Foucauldian Micro~hvsics of Power: General Elements of Discursive Production 

Michel Foucault's intellectual project was to provide a methodology for 

understanding how the sociopolitical works, its tendencies, its processes. The total social 

field, in Foucault's view, is an on-going complex matrix, subject to a kind of general 

mechanics. Foucault called these "rules of discursive practice",' and their engine; 

"power/knowledge". Within this total social field, Foucault does not privilege the 

knowledge of institutions and their practices as knowledge, but envisions 

powerhowledge as productive of al1 theoretical and practical forms of knowing, of 

comaissances and savoirs. 

Limits: Inside and Outside 

A chief effect of the general mechanics of power/knowledge is the production of 

boundaries or lirnits within that general field. These boundaries are neither solid nor 

permanent, nor do they inhere at one level, such as in the codified distinctions which 

make up "the Law". What is contained within a limit-set, and what is excluded from a 

limit-set at any given moment in time actualizes a "strata or an historicai formation",' a 

particular phenornenon. Phenornena are roughly recognizable as areas of the social: 

Michel Foucault. The Archeolo~v of Knowledge. Trans. A.M. Sheridan. New York: Harper Colophon, 
l 9 7 X  16. 

6 

See Colin Gordon's account of the positive function of power/knowledge (as engine rather than 
blockage) as Foucault's unique contribution to theories of power in the "Afterword" to PowerlKnowledee 
( l98Ob:229-X9). 

7 

Giiles Deleuze, Foucault. Trans. Sean Hand. Minneapolis: University of Minnesota Press, 1988:84. 



"property", "heaith", "education", "family". Specific feanires of the historical formations 

are the objects and statements which, "gather on that ~tratum".~ The combinations of what 

can be said and what can be seen - "visibilities" and "sayabilities" - cohere as new zones 

of social regularities (like "racism"), while others diminish in heft and clarity (like "the 

Commonwealth"). 

Normal and Abnorrnal 

What is excluded fiom a set (abnormalities and deviations, what cannot be said or 

brought into Iight) and what is included in a set (normalities and exemplars. what must be 

said and seen) are differentiated fiom one another, yet mutually dependent. We cannot 

know or work with the meaning of "normal" independent of demarcating the "abnormal". 

This is true of any pair: rational and irrational, efficient and wasteful, private and public, 

ownership and thefi. These binarizations, which give form to al1 social phenomena, gain 

their momentum and general approbation by virtue of their alleged epistemic function: 

knowledge about "normal" and "abnomal" is gained through study; study warrants 

approbation by virtue of its ability to produce the distinctions of normal and abnormal. 

The ability to produce any kind of distinction, not simply what a distinction is about, is an 

expression of power. This localizes knowledge to certain places, persons and forms of 

expression. In the modem world, knowledge is Good. And thus knowledge functions with 

the kind of force that Sovereignty once used to. This is not a scientific-based sovereignty, 

however. Recall that for Foucault, "studies", "truths" and "knowledges" (or what can 

8 

Gilles Deleuze and Felix Guattari, "10,000 B.C.: The Geology of Morals." A Thousand Plateaus. 
Trans. Brian Massumi. Minneapolis: University o f  Minnesota Press, 1987: 39-74. 



operates as these) are not restricted to scientific realms but flow through al1 levels of 

human thought. Two of Foucault's observations, that whether something fails into a zone 

of authority or outside it, changes constantly; and that "the normal" always have authority 

(voice, judgment, rights) over "the abnormal", led him to posit that power relations can be 

found wherever these so-called knowledge relations are being established. Foucault 

called these general rnovements, the combination of power/knowledge which organizes 

domains and phenomena: "discursive productions": 

Now these groups of regularities [discursive practices] do not coincide 
with individual works. Even if they appear through them, even if they 
happen to become evident for the first time in one of them, they extend 
substantially beyond them and often unite a considerable nuniber of 
previously unrelated phenomena. But they do not necessarily coincide 
either with what we habitually cail sciences or disciplines, although their 
boundaries can sometimes provisionally be the same." 

Individuation 

This organization of units of regularity fiorn a whole, and the expropriation of 

coherent units to general phenomena, is a general formal process of individuation and 

deindividuation. Individuation and deindividuation also happens at the level of the 

human, as internai to each of these domains, sub-iect ositions, characteristics, personae, 

become visible and productive as modalities of power: "intellectuals", "perverts", 

"authors", "mothers". Each of these subject positions will be regulated by the general 

categories of inclusion and exclusion, normality and abnormality. An "original thinker" is 
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Michel Foucault. Resumé des Cours: 1970- 1982. Paris: Julliard, 1989: 10. 



never found independent of a "copyist" or an "idea thief '.Io  A "mother" is never without a 

"non-mother" whenever she appears in the social field. It is through the continual 

appearance and inflection of the non-mother as non-mother that the mother can even be 

named and seen." Foucault called these "subjectifications". Unlike the classic liberal view 

of subjects and autonomy, Foucault denies that there can even be an independent subject 

position, since one's position is always defined against another's; more precisely, that 

one's position is constituted as a possibility by virtue of another'~.~~ Subject positions are 

closer to what Foucault called "abjects" than to "statements", although they have a 

relation to statements as the subject of the statement. But, again chailenging the liberal 

view of "equality of opportunity", not everyone occupies, can occupy, can refuse, or can 

Félix Guattari, "1 am an Idea-Thief." Chaoso~hv. Ed. Sylvere Lotringer. New York: Semiotext(e), 
1995: 37-50. 

See Sarah Blaffer Hrdy. Mother Nature: A Histow of Mothers. Infants. and Natural Selection, New 
York: Pantheon, 2000. Hrdy discusses the concept of "rnother-child bonding". This idea is an excellent instance of 
the modulation and extension of the personae hurnan "non-rnother" and "mother" from "scientific evidence" which 
does not, in fact, make the case strongly enough to explain the uptake of the concept (bonded or unbonded rnothers) 
as a basic truth about rnothering aptitude, and the ways in which this idea has modified mothering practices. Hrdy 
discusses the changes in post-partum practices on American obstetrics wards which corne on the heels of this notion 
of adequate rnothering as immediate bonding. 

Here, on the role of the Other in ethics and epistemology, Foucault can be aligned with Emmanuel 
Levinas, Totalitv and Infinitv: An Essav on Exterioritv. Trans. Alphonso Lingis. Pittsburgh:Duquesne University 
Press, 1969; JUrgen Habermas, "A Theory of Communicative Competence." Recent Socioloev No.2. Ed. 
H.P.Dreitzel. New York: Macmillan, 1970; also Drucilla Comell, "What is Ethical Feminism?" Ferninist 
Contentions, New York: Routledge, 1995:75-106, and "Feminism, Negativity, Inter-subjectivity." (CO-authored with 
Adam Thurschwell) in Feminism as Criti~ue. Eds. Benhabib and Comell. Minnesota: Polity Press, 1987; Altison 
Weir, Sacrificial Loeics. New York: Routledge, 1996; on the rote of the Other in formation of an individuated 
consciousness of self see Jessica Benjamin. The Bonds of Love. New York: Pantheon, 1988 (after G.W.F. Hegel, 
The Phenomenologv of Svirit, B, IV, A: "Independence and Dependence of Self-Consciousness: Relations of 
Master and Servant." J.L.H. Thomas, trans. in Hegel: Selections. New York: Macmillan, 1989). 



even see these subject-positions let alone takes up enunciations and identities in relation 

Relations. dvnamic 

Neither discursive formation nor subject formation is prior to the other, but these 

are linked in a circular relation of induction and extensionI4 and these, transversally, 

across many potential fields and styles of synthesis. However, the field is prior to the 

effects; that is, there is a pnmacy of power over knowledge.15 The emergence of a senes 

of effects is always local and specific; it is "not that anything can be linked up with 

anything else."'" Deleuze likens the sequence of events to a Markov chah, where "the 

probability of each state is dependent only on the event immediately preceding."" 

Nothing is subject to an extemal rule of order, nor to an internai determination. What is 

tme, however, of ail "production, regulation, distribution, circulation and operation", of 

13 

Deleuze (1988a:63); see also Michel Foucault (Madness and Civilization: A Historv of Insanitv in the 
Age of Reason. Trans. Richard Howard. New York: Vintage, 1988a) on the relative capacities of the poor, the 
criminal, the marginai, to resist the identity of "mentally ili" compared with those o f  physicians, psychiatristç and 
prison wardens. 

Foucault, "Tmth and Power."(I 980: 133). 

Deleuze, (1988a:8 1-93). 

(ibid:86). 



things and words, phenornena and personae, is that they are inextricably linked to the 

production of tnith. 

Foucault's chef tool for explaining the constitution of discourses and 

subjectivities was his microphysics ofpower. In Foucault's story, power is a techniaue 

which makes individual subjects. 

There are two meanings of the word subject: subject to someone else by 
control and dependence, and tied to his own identity by a conscience or 
self-knowledge. Both meanings suggest a form of power which subjugates 
and makes subject to.18 

These techniques are always intenti~nal;'~ that is, they comprise a vector, although it may 

or may not be "exercised" by an intending individual. An "intending individual" is one 

among many possible levels or sites of exercise of technique. Nor is subjugation always 

in the interests of an individual, although it can be. 

Power 

Foucault insists that we must not restrict our understanding or our notion of power 

to something which can be gained, stockpiled or lost. For Foucault, power is not a sort of 

thing with inherent utility, localizable and moved about in order to achieve ends external 

to it. To see or to look for power as a kind of thing someone has or is, is to confuse power 

with something like money. Money is indeed a thing (or a set of interchangeable lexi fied 

Michel Foucault, "The Subject and Power."in Michel Foucault: Bevond Stmcturalism and 
Hermeneutics, Pd Edition. Eds. Hubert L. Dreyfus and Paul Rabinow. Chicago: University o f  Chicago Press, 
1983:212. 
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Michel FoucauIt, The Historv o f  Sexualitv. Volume One, New York: Vintage, 1980a:94. 



things) which can be acquired or lacking. Some people have a little, some have a lot. Or, 

they are identified as having in the sense of ready-at-hand or being able to access some 

supply. Yet the strength or perhaps even the power of money which makes it a thing 

which we are able to use the way(s) we can, lies not that thingness. The shape of paper, 

the smoothness or sheen of shells, the density of metai are qualities of a thing by virtue of 

which relations can be established which implicate and use a thing as an index of 

convention. Even the attribute "rarity", such as the American Buffalo nickel has, is on the 

one hand something about the thing (its number), but on the other hand, something about 

the relations it can enter: a calculable limitedness. None of these comments about money 

are new. Locke himself wrote that a treasured thing like gold - "a little piece of yellow 

metai"20 - is really treasured insofar as it works, in a recognized fonn, through a 

circulating agreement. It would not and could not act with the wide, variable 

effectiveness it does if its operation \vas put into play by a unilateral decree. Or if it was 

created, ex nihilo, by a single individual, as in Locke's version. Or even if it was strictly 

limited to a two-way exchange. What is in agreement is that gold or money stands in for. 

symbolizes, takes up the space of, a value which can inhere in or pass through it. This is 

about coding. The agreement regarding codification need not be actual. The ability to 

inhere in, or pass through, is the effect of a very particular fùnction of modem power -- a 

machinic fùnction -- which might be expressed as an actual agreement among persons. 

John Locke. The Second Treatise of Government, Ed. Peter Laslett. Cambridge University Press, 
1960:V:37. 



Deleuze and Guattari, echoing Foucault, do not identiQ the liberal State as the single 

body responsible for organizing the functions of money, but rather as a "concrete 

arrangement that puts a society's overcoding machine into effect."*' The system of money 

is a vast, tangible, infiitely codifiable system which supports an open set of 

not-strictly-material relations' of circulation. These relations include what are called 

"personal relations" between persons, moments, items of worth and immateriai 

equivalences; and what are called "public relations" which involve multiple would-be 

transactors. What also circulates is a cornmon intention and the sustained will that certain 

items, things and persons will stand for public and private values. Finally, these relations 

of circulation are orchestrated by an "abstract machine", 

... îhat organizes the dominant statements and the established order of a 
society ... the segments that win out over others. The abstract overcoding 
machine assures the homogenization of different segments, their 
convertability and translatability; it d e s  the passages between them and 
establishes the conditions of passage ...pl or example, the different 
monetary segments and the different kinds of currency have rules of 
convertability, both within the system and externally with goods, which 
refer to a central bank as State apparatus? 

To notice that money or gold's force lies in a set of operant ties rather than in an 

independent density or nature, is to give a nod to Foucault's account of power. Power, if it 

is to be located at d l ,  can be found in these relational ties: in a non-localizable 

Gilles Deleuze and Félix Guattari. On the Line. Trans. John Johnston. New York: Semiotext(e), 
1983a:79. 



betweenness. The more betweemess, the more eficacy. Deleuze and Guattari reiterate 

this idea when they claim that "the middle" or %e plateau" is the zone of zxximal 

intensity: "The middle is not at al1 average, far fiom it, but the area where things take on 

speed? 

"Power" is not something having independent Being which circulates between or 

across infiastructures of relations -- juridical. economic, sexual, afinal, parental or 

fraiemai. Power is nothing more than these relations. In his writings, the words "power 

relations" have often replaced the single word, "power". That there are relations 

discoverable -- two or ten points of transfer -- is to discover iduence or efficacy. Finding 

the power relations (two points, a consistently long line, a zone of identity where 

recognizable patterns occur), rather than analyzhg who uses power and for what ends is 

how a Foucauldian analysis of power differs methodologicaily fiom others. 

The idea of power as relational is not new, nor is it restricted to Foucauldian 

discourse. Frequently, "power relations" is used to describe what was once simply 

"power". Academia, for instance, is fiequentiy described as "hl1 of power relationsn.We 

might think that this semantic shift, which ties power to a context (the classroom) and to a 

set of subjectivities and human relations (the teacher, the student), indicates that the 

Foucauldian notion of power has entered the general conception. However, a closer look 

at how these "power relations" are understood, (such as how they are described as 

political obstacles, or as universally inhenng in a kind of person ("White", " Professor"), 



the oId idea of power as object-like, thing acquired and transferred, is revealed. What is 

meant then, by "power relationships" is a dyad made up of one person who "has" power 

and one who does not. These relationships are shaped like pyramids, ladden, or trees. On 

this model, nodes of affect and transfer are assumed to be only either superior or inferior. 

Al1 other positions of affect and transfer are assumed to be derivative of these ~WO. Each 

member below the apex has only one active neighbor. The positions are pnor to what 

passes between them, therefore power is "acted out" rather than more fkeely "performed". 

Charnels of transmission are pre-established therefore relations are "reproduced" rather 

than "tracedu? In Foucault's model, by contrast, there is no submission of the lines and 

spaces to the p ~ i n t . ~  An arborescent i m a g e  of power relations telIs us that there is a 

closed set of players and limited nodes of operation of power, already marked for relative 

worth. Foucault's model, on the other hand, suggests that the primacy of power operates 

more like a rhizome, opening up a series of propensities "to know transfor~nation".~~ Each 

of these descriptors suggests an aspect of a Foucauldian methodology. 

Resistance, transformation 

Deleuze and Guattari, " 1730: Becoming-Intense, Becoming-Animal." ( l987:293). 

Deleuze and Guattari, "Introduction: Rhizome."(1987: 16- 17). 

Frederic Jarneson, "Marxism and Dualism." A Deleuzian Centurv? The South Atlantic Quarterlv 96,3: 



Foucault writes that the possibilities for transformations are "already always 

everywhere", not merely in predetennined persons, histones or locales. Power is not 

created ex nihilo: power relations are extended and discovered as new linkages are 

recognized, irnagined and forged. This connects with my earlier discussion of 

"Enlightenment". Imagination, creative thinking, hims out to be one of those sites where 

change can be made or change can be restricted: it is caught up in relations of power. To 

"get fiee of ourselves ...th& differently than one thinks, and perceive differently than one 

sees, is absolutely necessary if one is to go on looking or reflecting at all.'lu Deleuze and 

Guattari claim that the arborescent, or tree-like mode1 of power is, by virtue of its solidity 

and formal features, antithetical to creativity. 

It is not easy to perceive things From the middle, neither from top to 
bottom or the reverse, nor from left to right or the reverse: try, and you 
will see that everything changes.. .." 

Ontolow 

The ontological features of a Foucauldian microphysics of power are: 1 ) it is relational, 

not substantive: power is nothine other than the relations of things and persons, 2) power 

is exercised not held: it is not something which people and things possess or do not 

possess (naturally or by inheritance), and then enter into relations of exchange, 

Michel Foucault. The Use o f  Pleasure: The Historv of Sexualitv. Volume Two. Vintage: New York, 
1990b:8. 
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obligation, rights with, it is nothing other than the entire locus of exercise of possibility; 

3) power is everywhere, which is to Say that it comprises a fabric or a matiix which & the 

social reality, it is not located in specific places, like a ladder or a bank within a reality 

that only certain people or certain things have access to; 4) power is neither. strictly 

speaking, "natural" or "conventional", but it is brought forward. It c m  be made to support 

"natural" and "artificial" as categories; 5) no one and nothing is "exterior" to power, or 

independent of it, but cm only change in degree of relation and intensity to other nodes 

within any given local region of power relations; 6) where there are relations of power, 

there are also the possibilities of resistance, which is to Say that resistance is not a 

position opposed to, and removed fiom, a position of power, but a mode of possibility 

arnong the many which inhere in the power relation itself. This is true too, of the question 

of power's "legitima~y".'~ 

Pro~ertv is a Discursive Regime - 

As a phenornenon, "property" is multiple, not singular nor didactic. It is histoncal, 

not ahistorical; yet its history is not necessarily linear or progressive. Its formation is 

discursive, 

...p assing fiorn one topic to another; ranging over a wide field; proceeding 
logically or coherently fiom topic to topic ... not flaming into meaning but a 
steady cornmentary in the course of which the meaning is systematically 
conveyed ...." 
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Its domain is the social, and this domain is complex, not clemly demarcated by 

the haves and the have nots. In al1 likelihood, property did not arrive to human culture 

once and for d l :  not ex-nihilo, nor in a Godly behest, nor in the turn of a spade, nor in one 

clean shift from savage (classless) to barbaric (early class) so~iety '~ nor in the 17th 

century, nor even, stnctly speaking, in any contract which agrees to it. "Property" is a 

discursive field which continues to be organized and propagated as a habituai set of 

sociocultural forms and their attendant effects. This habitua1 set is nothing other than the 

network of power-knowledge relations which have appeared as relatively stable effects of 

property-relations among individuals, families, nations and species. These stable effects 

happen with respect to property in the same general ways that al1 other discursive 

categories are formed and practiced; that is, through: I )  specific subject positions; 2) 

specific nodes of powerknowledge, or authority; 3) a given range of objects (matenal 

possessions, names, truths) which stand in for, and can display (perceptually, textually) 

relations as relations of property rather than relations of religion or health; 4) a set of 

dividing practices which individuate, and delimit visibilities and statements as intemal to 

the domain, while excluding others as foreign to it; 5) a set of specific capacities or 

mechanisms to resist or to take up property relations with a larger set of relations which is 

the whole. "How people see it is both effect and cause of what it is at any given time."33 

Frederkk Engels. The Origin o f  the Familv. Private Pro~ertv. and the State. New York: Pathfinder 
Press, 1972. 

C. B. Macpherson, ed. P r o ~ e w :  Mainstream and Critical Positions. Toronto: University o f  Toronto 
Press, 1978: 1 .  



" Property", like "sexuality" and like "madness", is constituted thmugh: 

...( 1) the formation of  sciences that refer to it, (2) the systems of power 
that regulate its practice, (3) the forms within which individuals are able, 
are obliged, to recognize themselves of subjects of this Ipr~perty].~ 

Since discursive productions are never static, they continuously penetrate new areas of 

the social field, but not necessarly at regular intervals, with a steady tempo, or in one 

direction. Nor do they apply continuously across a given set, such as the set of al1 women, 

or the set of al1 patent holders. Since power is exercised rather than possessed, thus we 

could not Say that al1 women have it or al1 women lack it: we could at best, assess who is 

able to exercise power relations within this discursive field. This relative capacity is the 

overail effect of strategic positions, which, regarding property as much as regarding 

sexuality or cnminality, will be manifest itself in each instance as a specificity of 

mechanism and modality. 

Power relations, penneating this discursive regime, appear largely in the form of 

the capacity to form and manifest the conditions recognized as ownership and 

non-ownership (theft). "Ownership" is a different kind of thing than "mere possession". 

C. B. Macpherson articulates this distinction. 1 will quote a senes of his comments since 

they support my claim that property is a discursive formation: 

In common usage, property is things; ...p roperty is not things but righfs, 
nghts in or to things .... 
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Foucault (1 990b:4). 



This holds both for products ... held in cornmon and for.individua1 
property. In both cases, to have a property is to have a right in the sense of 
an enforceable claim to some use or benefit of something ... 

What distinguishes property fiom rnere momentary possession is that 
property is a c l a h  that will be enforced by society or state, by custom, 
convention or law.)' 

Macpherson does not wish to h p l y  here that it is force which creates or justifies this 

right which is the right of property. His contention is that the will, ability or necessity to 

exclude or to include is invoked and supported as an instrument which guarantees a right 

which is more basic. That, for him, is the basic right of humankind to thriving, which 

requires security of persons and things, Le. property. For Macpherson, this more basic 

right precedes and drives the legal and cultural relations which appear as property. A 

Foucauldian ontology of power does not discard the view of power which Macpherson 

(and others) build their account of property upon: it can subsume that account. It expands 

the account of the mechanics of power to include the force that is provided by the clairn 

about human thnving, the force of approbation for property which derives from a certain 

account of what it rneans to be human. This force joins the other forces such as the 

acknowledged clairns to property that a cornmunity can convey to a particular kind of 

individual. While we can see, as Macpherson does, how those relations between persons 

known as property relations have been concentrated in and as a habitua1 state of relations 

-- private property, the State - we can also see how these rely upon and support a much 

more intricate and vast matrix of relations which is the whole of the political. 
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...p roperty is a political relation between persons. That property is 
political is evident. The idea of an enforceable claim ixnplies that there is 
some body to enforce it. The only body that is extensive enough to enforce 
it is a whole organized society itself or its specialized organization, the 
state. So property is a political phen0menon.3~ 

Signifïcantly, if we accept Macpherson's thesis that al1 property rights are rights (and 

therefore means) to exclude and include, then there is no essential difference between the 

two main forms of property - private and cornmon - though it is often assumed that these 

are ontologically distinct. Rather, any differences between these are the results of 

difierent mechanisms of licence and authority regarding who may exclude what: 

For any given system of property is a system of rights of each person in 
relation to other persons. This is the clearest in the case of modem private 
property, which is my right to exclude you fiom something, but it is 
equally true of any form of cornmon property, which is the nght of each 
individual not to be excluded fiom ~ornething.~~ 

The important point for Macpherson is that common property does not consist in an 

absence of individual rights, but in a unique arrangement of these. Similarly, State 

property, nom the point of view of its mechanics, cesembles private property. The 

important point for my purposes is that to say that property is a political phenornenon, in 

view of Foucault's theory of power, is to say that it is the net force of property's 

discursive relations which qualify property as one type or another, disqualie claims, 

tolerate illegalities, distribute licenses, and institute social controls between persons 



regarding use, alienability, transfer or access. This suggests that no one is entirely 

powemil or powerless. Since we are al1 embedded in multiple relations of power which 

have as their object or a h ,  "property", we cannot declare ourselves to be once and for al1 

"for" or "against", Say, private property. To investigate property means to investigate 

theoretical and practical aspects associated with the phenornena of "property" as they 

appear across fields of knowledge, types of normativity, and foms of subjectivity, and 

this will always include the normativities and subjectivities which we depend upon to 

give us the formal position fiom which we speak on the matter. There is a linkage 

between the theories of property enunciated in the 17"' and 18h centuries, and the 

production of a position to speak about these, and to evaluate these, fkom. That linkage 

can be uncovered by examining the ontological fimeworks of those early theories of 

ProPertY 

Filmer and Locke on Power. and the Creation of Pro~ertv. 

That private property has, since the 1 8  century, dominated the political and 

moral landscape of the West as the right and good form of property, that it has become 

identified with a set of things, relations and locales, should not confirm that private 

property is indeed the tmer and higher form of property relations. This trend confirms 

that between the late 16h century and today, identifiable changes took place in the power 

substrate which sustained a distinction between Public and Private; which facilitated the 

massive expansion of the Private, and its enforcement. This would have happened as 

different sciences referred to it (economic, political and moral), different systems of 

power regulated its practice, and different forms emerged within which individuals were 
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able, and were obliged, to recognize themselves as subjects of either private or public 

property* 

A major contribution to these eEects was made via the theories of property 

developed by Filmer and Locke. Locke was "the f h t  to make a case for property of 

unlimited amount as a natural rights of the individual, prior to governments and 

ovemding them." Locke's conception of property, and the effects which followed fiom it 

(including the two identified above), is a consequence of his theory of power. Its noveity 

was to suggest that power itself is thing-like, and limited only by the extent to which any 

given individual exercises his or her capacity to make power und properfy. A particular 

set of ontological assumptions of power and of property inserted by Locke have ensured 

that the domain of property itself since Locke is characterized by a particular kind of 

ontological "cornmitment". In what follows, 1 will examine in detail these theories of 

property, and point out the ontological assumptions contained in them. 

Filmer's Theorv of Pro~erty 

John Locke's (1690) Two Treatises of Government is a direct reply to Robert 

Filmer's (1 680) Patriarcha: The Natural Power of Ki r~gs .~~  Filmer's account de fends the 

continuation of the feudal land tenure and transfer practices of aristocratie holding and 

entail, pnmogeniture, and royal endowment. Rights of ownership in land were enjoyed 

exclusively by Kings, the sons of Kings, and whoever Kings looked well upon. For 

Filmer, this pattern of real property rights was true and good because it was. according to 
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Robert Filmer. Patriarcha and Other Political Works. Ed. Peter Laslett. Oxford: Blackweii, 1949. 



many, the earthly manifestation of the only true system of power: the power which 

mankind had received as an original endowment, fkom the "Foutain of al1 P~wer":~ God 

himself. For Filmer, "power" is not something which we hurnans have by nature, or can 

generate independently, according to our individual needs and purposes. 

More specifically though, Adam had received the gift of dominion fiom God, and 

hence only Adam's sons - the evenhial Sovereigns of the four kingdoms of the world - 

could receive and transmit power, this "indivisible beam of majesty". There is a 

normative relation between Filmer's ontology of power and the distribution of that power 

in the world. The ideal pattern of ownership and govemance should exactly reproduce the 

hierarchical lineage of sovereign power: in the political realm, as the absolute rule of 

Kings over subjects; in the private redm, as a total rule of fathen over their dependents; 

and in general, as the rule of men over women." The ontological features of Filmer's 

conception of power are: 1) it is substantive (thing-like: acquired, held, and transferred); 

2) it is specific: that only some cari be bearers of it, and only temporarily; Le. that it exists 

as a social hierarchy and as a unidirectional vector; 3) it has an origin and source outside 

of the hurnan dimension; it is used and transferred by humans but not created by them; 4) 

it and the rïghts associated with it, are natural, not conventi~nal;~ and 5) its legitimacy is 

39 

Locke (2nd Treatise Chapter 1:4). 

This, since Eve (women) who was created after Adam, & from him. 
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Some would argue that the relations of power, between God and God's sons, was indeed conventional: 
a covenant with his chosen ones. The original insertion of God's power into the line of humans perhaps can be 



determined by blood nght or fiaka* not by how it is exercised or to what ends it is applied. 

Since, fiom Filmer's perspective, al1 men were not equal, unequal distributions of 

power appeared natural. The real patterns of ownership and govemance in 17th-century 

England, in public and private reaims, did in fact, match this sovereign, patriarchal 

pattern; Filmer's account appeared to many to be tniest because of this "fit". To argue 

against this system, then, Locke needed more than just general political appeal. He would 

have to ground his theory of ownership in a theory of power which would challenge and 

supplant Filmer's story of social forces. This theory of power would have to articulate and 

support the long term democratic ide& of a Lockean theory of property -- "the humane 

kind where Man and Man is united into a fellowship of eq~als".'~ Thus, his challenge 

would have to have two structural parts: it would need to supply a different account of 

the source of power in order to back the pichire of individual hurnan autonomy his 

challenge focused on, it would need to show as convincing a fit between his story of 

power and the actual distributions of power which existed or were beginning to develop." 

understood as a kind of convention. Here, the contracting parties are by no means equal or requiring CO-operative 
reciprocity, thus we are cioser to a Hobbesian conception of contract than a Lockean one. 
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Similarly, some would argue that the legitimacy is a matter of the original fiat of God entrusting Adam 
with the dominion of the Earth. However, as with the origin in convention, al1 subsequent transfers of power occur 
through blood right (nature) rather than by fiat or convention. 
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Locke (2nd Treatise, Ch.XV: 10- 15). 
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This is exactly the point that Filmer challenged Locke on, saying something like: "clearly your story 
that everyone, by nature is free is absurd! look at those children there, look at those slaves!" Parents do have power 



Locke posited not one, but three different kinds of power: Pofiricd, Paternal and 

Despotic. Oniy the first of these two he considered legitimate for subjugation and rule; 

that is, only "politicai" and "patemal" were acceptable forms of power in a civil society. 

Locke claimed they were necessary for it. Property relations emerge between members of 

the political. 

Locke's Notion of Des~otic uower 

Despotic power, according to Locke, is the illegitimate form of absolute power of 

one Man over another, seized through tyranny, conquest, usurpation. The continuation of 

arbitrary power of one Man over another, over time, is also despotic no matter how long 

it has been "since" original usurpation. By "arbitrary", Locke was refemng to the 

accidental nature of the means select individuals had to their advantage, and through 

which they could exercise or inherit power. These accidents would include strength, 

family or favor. Despotic power comes not from some essential true human nature 

(contra Hobbes), but fiom "having quitted common reason". Locke's basis for rejecting 

despotic power as unnaturd lay in his fundamental premise that Men are equals, and 

that as eauals, they have a natural and non-arbitrary power in their own being, and cannot 

arbitrarily surrender this, even under violence45 or in piety. Nor can they exert that part of 

over their children, and it is not "contracted", but neither is it "illegitimate". Locke's concept of "patemal power", of - 
the natural powerlessness of children to their parents until the age of maturity, is Locke's reply. 
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Locke makes an exception for slaves "taken in just war", which, he daims, must be reinstated in their 
natural state of self-rule when the "despot enters into Conditions with his Captive". 



their being which is unequal (arbitrary) to take advantage over others. Legitirnate 

governance among humankind cannot arise fiom illegitimate (accidental, non-universal) 

means. 

Locke's notion of Patemal Power 

"Patemal power" is, in Locke's system, the legitirnate, non-absolute, non-arbitrary 

and natural form of power, of govemance, that parents have over their children, while the 

children are in a state of "nonage". In otherwords, they are governed by patemal power 

until they corne to the age of Reason when they c m  then enter into relations of Political 

power as fiee and equal adults. There were two intentions behind Locke's 

conceptualization of patemal power: First, because it was obvious to anyone that children 

were in no way equal to their parents, nor were they fiee: they were certainly embedded 

in relations of d e  and obligation, in relations of power. The obligations and rights of 

parents clearly could not have derived fiom any sort of Compact with their offspring. But 

Locke had thus-fa only identified contracted govemance as legitirnate, to distinguish it 

fiom the illegitimate forms of political power like Despotism and Monarchism. Thus, by 

positing this second form of power, Locke ensured that there would be a good fit between 

his overall theory of power and the different, actual forms of governance and rule that 

existed (in this case, those of the pnvate realm). Yet, he could speak about these private 

realm relations in terms which made these independent of Bible or King. Thus, this 

conception of power saved him from having to cal1 parental power over their children 

illegitimate, or to posit pnvate relations as substantively similar to political, public ones. 



Thus, with "parental power" Locke was able to complete a broad picture of power while 

distinguishing the pnvate nom the public realm on a substantive basis. This distinction 

was essential for the liberal depamire fiom patriarchaiism, which actually had not made a 

sharp distinction of public from private and thus was able to continue to draw upon kin 

and affective ties to legitimate political arrangements. The public/private distinction was 

less cleanly distinguishable before Locke. Locke substantiated these as distinct through 

this novel conception ofpower, and this distinction is now such an essential feature of 

liberdisma (in particular regarding rnatters of the Fmily vs. the State), that it appears 

natural rather than what it is: an historically-bound political conception. 

The second reason that Locke posited "Parental power9' as a fom of oower (and 

not, Say, of natural affection) came, 1 believe, fiom Locke's intuition that delimiting the 

private as private served public political goals well, but would not necessarily serve the 

interests of those who occupied the private realm (primarily landless wives, slaves and 

children). Locke's second intention seems to have been to delirnit the arbitrary and 

despotic nature of the paternal familias in the private realm: to indicate that here were 

relations not exuctly political nghts (which he resewed as the feature of the civic realm) 

but certainly of mutual support and obligation. 

The ontological features of patemal power are: 1) it is relational: established 
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One of the earliest and strongest arguments made on behalf o f  Liberalism against the intervention of 
the State into private matters can be found in J.S. Mill's On Libertv. Ed- Cumn V. Shields. New York: Liberal Arts 
Press, 1956. 



between a dependent child and her parents;" however, that relationship is not equal; 2) it 

is thing-like, or substantive, only to the extent that the parents "have" it; have the right to 

wield it, over their child at a t h e  when the child "has" none, and then, that the children, 

in tum "have" an obligation to reciprocate the same "Help, and Preservation" to their 

parents when the parents have "dispensed" with theirs entirely; 3) it is natural, not 

conventional; 4) it has its origin & the human dimension, in the creation of a dependency, 

a child; 5) it is specific: a specific individual can exercise it, and a specific charge is 

subject to it, and this, only temporarily, and 6) its legitimacy is founded not only by age 

and blood, but in a committment to the care of the dependentAt is important to note 

how, in key respects, Locke's conception of patemal power preserves some of the 

structure and intention of Filmer's "patriarchal power"." 

Some might Say that Filmerian power is relational , between God and his chosen sons. But a child born 
a king receives that power fiom his father (he has it, he inherits it). We don? know whether God is party to this, 
symbolically o r  actually. 

Locke does put some qualifiers on the terms of its exercise, for instance, saying that it is not within a 
parent's rïght to exercise threat o f  Life over a child, nor to dispense with a child's property as a parent sees fit. (Book 
Two, Ch.VI:65). 

Hargrove makes a supporting comment, too, that at least under Sovereign power the King had 
obligations to his subjects (positive duties), and could be held accountable for them, two links which could be said 
to fonn a t  least a minimal fabric ofsocial welfare between them. He points out that under democratic power, it is 
much more dificult to pin any responsibility on anyone (Hargrove is writing fiom an environmentalist perspective), 
and also, that the rights associated with individualized power are chiefly of negative and positive liberty, and 
include very few positive obligations for intervention (Foundations o f  Environmental Ethics. Englewood Cliffs, 
New Jersey: Prentice-Hall, 1989:62). 



Locke's version of Political Power 

1 tum now to Locke's conception of "Politicai Power". 'This notion represents 

Locke's most important break with Patriarchalism. It is considered to be the inaugurai 

moment for liberalism since it is this version of power which is used to build and to 

justiQ the unique modem institution, the democratic state. This conception of power is 

derived fiom Locke's primary premises: that A of Mankind in a S tate of Nature enjoy a 

State of perfect fieedom and of perfect equdity. Locke's view of what makes us human is 

an optimistic one: that we are a governed by Reason, and, 

Reason, which is that Law of Nature, teaches ail Mankind, who will but 
consult it, that k i n g  ail equal and independent, no one ought to harm 
another in his Life, Health, Liberty or Possessions.so 

According to Locke, we have a nafural ownership in our own being, in our bodies and 

minds: no one else, by nature, is our subordinate or supenor. We also have a du@ to 

preserve what is ours, by nature. This includes the preservation of body and of the Earth, 

which, Locke argues, is the gift fiom God to dl.  When we think of what "preservation", 

as a demand, means today, it is usually a matter of keeping something as close to its 

natutal (unused) state as possible. It is a conservative directive. However, the duty to 

"preserve" articulated by Locke had an entirely different meaning. Locke asserted that 

"the State of Nature1' both is inefficientSI and has no intrinsic value. In the same way that 

Locke (Book Two: Chapter k 6 )  

See Pete Daniels, "Technoiogy and Ethics in Agriculture." Journal o f  A~ricultural and Environmental 
Ethics (1993):52-59 on the conversion of  the impetus for production and efficiency from persons to machines. See 
also Amory Lovins, Wunter Lovins and Marty Bender, "Energy and Agriculture." Meeting the Ex~ectations of  the 
Land. Eds. Jackson, Berry and Coleman. Berkeley: North Point Press, 1984:68-86 on expanding our understanding - 



property is created, value, too, is created by human beings in the act of engaging with 

Nature and changing it, refuiing it, making it into something productive. He declared that, 

... Land that is left wholly to Nature, that hath no improvement of 
Pasturage, Tillage or Planting, is called, as indeed it is, waste and we shall 
fmd the benefit of it amount to linle more than n~thllig.~* 

If our productive engagement always only increases net value, and increases eficiencies, 

then there is a moral and an econornic obligation toward productivity: we are obliged to 

make use of what we have, for the bettement of dl. Both Lockean Provisos ('%si rnuch 

and as good" and "only as much as you can take without spoilage"), which seem to 

suggest Locke had in mind cautious and responsible use of resources, can be gotten 

around by econornic arguments which show that there is more economic value in use than 

in non-use or limited use. Another argument put forward is that "scarcity" can always be 

overcome by market mechanisms for distribution and increasing e f i c i e n ~ y . ~ ~  Generally 

then, Locke's underlying ontology of Nature and of value, does not support a 

conservative directive. Indeed, it is considered the mark of the wise, the reasonable and 

the civic minded to use rather than to conserve. The contemporary sense of the directive 

of "efficiency" fiom economic to biological, and what different this makes to environmental policy 
recommendation. 

Locke (Book II, Chapter V:42). 

Jan Narveson, "Resources and Environmental Policy." unpublished paper presented at Ontario 
Philosophical Society Annual Meeting, Ottawa, Ontario, 199 1. 



for "presewation" would count as disvalue: inefficiency, deliberate waste or sp~ i l age .~  

Now Locke, like Plato before l ~ i r n , ~ ~  wanted to argue for the legitimacy of some 

form of govemment and not for a complete Iack of it, for a State of Nature or Anarchy. 

But g form of government involves the subjugation of one man to another, even if now 

to d l  one's brothers rather than one's King. And any form of govemment involve rules 

and mechanisms for their administration, which constrain the natural license of 

humankind and builds relative inequalities into the social field. Locke, therefore, needs to 

have an account of power which can explain how such bonds of control are made 

between individuals, why they are made, and why they are legitimate. 

Briefly, according to Locke, men freely consent to civil society because as a civil 

society, as a single "Body Politik". they enjoy a greater security of person and property, 

and a greater range of personal possibilities than they would have enjoyed independent of 

a civic union. Political power is nothing other than these forged bonds. Locke claimed 

that no one is made woae off by entering into a social contract; that the limits to freedom 

imposed by civil society are more than compensated for by the increase in comrnon weal. 

In other words, contracting out of a State of Nature is a "positive-sum ga~ne".~" The spint 
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Locke (Book 1, Ch.XII:sec. 92:5-10). 
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Plato. The Collected Dialowes of Plato. Eds. Hamilton and Cairns. Pantheon, 196 1. 1 am especially 
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of bonding in civil society dictated the intent and limits of governance within it. 

... the main reason that society was formed, according to Locke's account, 
was to make it possible for individuals to enjoy their own property rights 
more safely and securely. Thus society's primary task was and allegedly 
still is to protect private property rights, not to infiinge on tl~ern.~' 

Locke insisted that it was a rational move for men to submit to the bonds of mutual 

govemance (the State). He believed that they themselves saw and understood the tems as 

in their best interest. Political power, then, in Locke, is a special form of power which is 

the power that each individual & in their own independent, natural being, converted, by 

the action of giving that power up, fieely and mutually among two individuals: the 

"social contract". The social contract that Locke begins with is between two members. 

This makes politicd power, it makes a society. We also Say that there is a social contract 

between an actud individual and the State itself, but this is a shorthand account of the 

relations which are the sum-total of al1 prior individual agreements. Under this account of 

political empowerment, besides the "public citizen", another category of persons is 

created: those individuals who do not enter into contracts with other individuals. These 

would be non-social individuals. A particular configuration of agency, license, and duty, 

defines and proscribes the power which cornes to be the democratic State. One first 

creates it, and then one subjects oneself to its authority. 

The ontological features of Locke's political Dower are: 1) it has its origin in the 

human realm, is created through contract, it is not natural; 2) it is substantive or 



thing-like, in that it f k t  resides in an individual, and then resides in the State, which is 

"made up" of the negotiated and transferred powers of individuals and has power over 

those individuals; however, 3) it is relational insofar as it is created between agents by 

virtue of their relations; 4) it is abstractly egalitarian: that potentially, giJ can exercise it, 

and giJ are subject to it; and lastly, 5) (a feature unique to this form of property) its 

legitimacy or illegitimacy resides in the procedures of enactrnent, not in blood, age or 

time. 

Locke's Theory of Pro~ertv 

Locke's theory of property mirrors his conception of political power. According 

to Locke, private property, too, is created by humans. It is the particular enactment of 

individuai power upon Nature whose product is pnvate ownership. His theory is known 

as "the Labour theory of Value". Property (or value) is created by the act of an individual, 

fieely mixing what is theirs by nature (their body and its energy) with Nature, thereby 

converting their property and rights in Self, to property and rights in land and things. 

Property is natural, since the opposite of natural- artificial or contractual - is not present 

in original aquisition. There is no rational negotiation between a famier and a field; it 

flows fkom an aspect of their essential being. The possibility of ownership in land and 

things is thus a n a t d  nght potentially enjoyed by d l .  

But, like political power, the institution of pnvate property is created unit by unit. 

This patterns political relations of obligation, pnvilege and trespass between persons, and 

between persons and the State. Arrays of wealth and obligation may not (in fact, do not) 



conserve the basic egditarianism among persons which Locke insisted was our Naturai 

state. Holdsworth descnbed the powea of ownership under a Lockean scheme as 

profoundly anti-social, anti-egalitarian. He pointed out the odd asymmetry built into the 

mechanism of original acquisition wherein the range of persons against whom an owner 

could hypothetically assert his proprietorial claim widens -30 eventually recognize that 

ownership was an absolute right against al1 the world."" In one move, then, in the 

appropriation of Nature to the Self, a former abstract equivaience between persons is 

transformed entirely. 

Locke's argument for pnvate property has dominated political thinking and the 

domain of property in the West since the I fh century . One hundred years d e r  its 

appearance in England, Locke's argument for private property made its presence 

indisputably known in long passages fiom Jefferson's Notes on the State of Virginia 

(1 780), and thus in the American Declaration of Independen~e.~~ Three hundred years 

after its first appearance, its terms continue to dorninate contemporary debates regarding 

property : "origin", "family", "autonomy", "equality", "procedural justice", and above al1 

the "naturd rights" of ownership workers have in their work -- which is chiefly a nght to 

exclude others from making unauthorized use of that work. Al1 of these are propped up 
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by 1 7th-centq ontologies of " power" . 

The contemporary view of "power", however, is not, strictly speaking, uny 

particular view of power offered by Locke or by Filmer. "Power" as it appears in present 

discourse is an amalgam which seems to have these general ontological features: 1) it is 

substantive (thing-like: acquired, held, stockpiled and transferred); 2) it is specific: 'rhat 

only some can be, and are, bearers of it: power infiorms hierarchies; 3) it has an origin and 

source outside of the individuai; it is used, expressed and transferred by humans but not 

created by any one of hem;" 4) it and the rights associated with it are sometimes natural, 

sometimes conventionaP1 sometimes private, sometimes collective; and 5) its Iegitimacy 

is variously determined: by sheer strength, by family or station, by how it is exercised, 

distributed, or to what ends it is applied. 

My analysis suggests that at the ontological level liberaiism does not actually 

represent a radical departure f?om patriarchalism. This helps to explain the lack of fit 

between Locke's "new" conception of power, his theory of property, and the actual 

patterns of property and foms of social power which have existed since the 17th century. 
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The only qualification here would be the idea of individual will and autonomy. It isn't the case that an 
individual creates this, and that al1 individuals can and do create this. It seems more accurate to say that some 
individuals make these individual expressions of power, although the "source" of this is open to debate. I f  an 
individual expression of power is voting, then we corne closest here to Locke's version of political power. 

6 1 

Some would argue that the relations of power, between God and God's sons, was indeed conventional: 
a covenant with his chosen ones. The original insertion of God's power into the line of humans perhaps c m  be 
understood as a kind of convention. Here, the contracting parties are by no means equal or requiring CO-operative 
reciprocity, thus we are closer to a Hobbesian conception of contract than a Lockean one. 



If we al1 have natural power and rationality, the conditions for the creation of political 

power and property rights, if by Nature, every human is equally Free and Rational (it is in 

everyone's interests to create property and political allegiances, and al1 know this), then 

how do we explain the stratifications in private ownership (in wealth, in means of 

production) and in power (in access, in politicai rights) - the hierarchical society - that 

has developed since Locke's political theory has been put into practice? Radical social 

and political inequaiities exist across gender, race, and nations. Does the liberal system 

condemn inequality, as Locke himself did, or does it contain within it, conditions which 

excuse and justi@ these facts? How, exactly, has it come to pass, that persons are subject 

to authorities which do not, in each and every case, serve their interests? How has it come 

to be that persons are authorized as owners having exclusive rights to use, who do not, in 

each and every case, come to have those rights through their own labor or through just 

procedures of distribution? 

Responses to these questions are legion. Some defend States of inequality as the 

natural, good and legitimate result of a basically just system of power, especially where 

its mechanisms appear to have been properly enacted. This is the chief view of 

libertarians and it is concentrated around the fiee market mechanisms. Where the 

legitimacy of the "social contract" is challenged, for instance, by persons who in no way 

played a direct role in the penning of the contract to which they are held, subtle revisions 

of the ternis of procedural legitimacy appear. A key question concems "tacit consent". 

Many committed liberals view the present facts of social and political inequality as a 



not-yet-perfected middle phase in the uptake of democratic power, and argue for better 

formal principles of distribution, and better policing of the Lawless. Some reject the 

structure aitogether as simply the wrone theory, because it has its premises wrong - not 

al1 Men are equal, in rationality, in motivation, in character, and hence, they argue, social 

inequality is acceptable. Others, radical femuiists and Mandsts among thern, reject 

liberalism as the most effective means to achieve a just and equal society, though they 

may share some of its premises and its ideals. From these two critical perspectives cornes 

the suggestion that there is a gap between the liberal theory of power and the "power 

distributions" such as inequalities in owneahip and access rights in a liberal society, 

because the liberal theory of power does not (can not) adequately account for certain 

relations of power -- gender and class - which are in play in every aspect of the social 

field. Many forms and more nuanced kinds of power and property than the Liberai 

paradigm "works with were already in place before democratic revolution, and have 

simply persisted alongside (hence undermined) the changes that Locke, and others since 

him, have argued for. A similar analysis has been oEered by feminists with respect to the 

failed emancipatory promises of Mancism; that is, that Marxist theory does not and can 

not adequately account for gendered axes of power as distinct fiom and independent of, 

class-based oppressionsP2 

My reply is an extension of these 1s t  replies. We need a more complex theory of 

See for instance, Heidi 1- Hartmann, "The Family as the Locus of Gender, Class and Political 
Struggle: The Example of Housework." in Feminism and Methodoloerv. Ed. Sandra Harding. Indiana University 
Press, 1987: 109-1 34. 



social forces within which to embed or contextuaiize oui- account of property, historical 

or otherwise. However, the Marxist or Feminist theory does not provide this since, at the 

same time as they critique Liberalism, they appropnate its ontological commitments 

about power. This is a very important observation to make regarding the descriptive 

accuracy and revolutionary capacity of what appear to be offering, on face value, critical 

aitemate viewpoints. Jayati Lal, an Asian feminist ethnographer, describes the limits that 

she encountered while trying to put a cntical alternative epistemology and methodology - 

- intenubjectivity and standpoint - into practice: 

... such constructions have the unintended effect of reinforcing the very 
distinctions that they are supposed to erase. This is because the 
construction(s) ... are al1 premised on maintaining the same 
borderlines ... they purport to question in the fiat place ...( S)imply reversing 
the hierarchy of the original categorïes ... the binary structure remains 
intact...."' 

If we start fiom an entirely novel conception of power than that which is offered in 

Filmer or in Locke, then we get an entirely dif5erent view of the production of inequality. 

Especially, we see how the thinking about oower: the view of power itselfis irnplicated in 

the production of inequalities. With a Foucauldian ontology of power we see something 

odd: liberal society has inequality built into it not only because it "sustained" rather than 

dismantled old inequaiities (like Monarchicai land holding), but because the system that 

"replaced" Filmer's system of power was only nominally distinct fiom Filmer's. In the 

private realrn, it retained most of the basic ontological features, and in the public reaim, 
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Jayati Lal, "Situating Locations: The Politics o f  Self, Identity and 'Other' in Living and Writing the 
Text." Feminist Amroaches to Theorv and M e t h o d o l o ~ .  Eds. S. Hesse-Biber, C. Gilmartin and R. Lydenberg. 
New York: Oxford, 1999: 1 14. 



its same features were now the inheritance of "individuals", not just Adam and his priwy. 

Moreover, in its tripartite account of power, Locke actuaüy contributed to the erection of 

the publidprivate distinction. As we will see in the next chapter, it is the public/private 

axis which plays a central mechanical role in the domain of property . It is this axis which 

anchors a set of dividing practices which individuate and delimit visibilities and 

staternents as interna1 to the domain of property, while excluding others as foreign to it, 

as non-subjects. In other words, the ontology of power which undergirded Lockean ideas 

about property was such that the discursive field of property could continue to be 

organized around a limit, even while it understood and promoted itself as leading toward 

the dismantling of such limits. 

summarv of Cha~te r  Two 

Liberalism and the systems of property which it promotes, promises, at the macro 

level, to work toward the equality of persons. Property is seen as one of those means. But, 

at the micro level, different patterns are put into place. nie pattern that is present social 

inequality can be explored as a matter of the way power relations are made possible and 

happen to be formaiized. The models of power built into liberalism are of critical 

importance. "Underneath" liberalism there are formal relations of power which have 

supported both the set of liberal promises and the extension of other possibilities which 

liberalism sees itself as having triurnphed over. In the next chapter we will see how the 

formal features of relations of power which undergird our modem system of property 

align menBrpublic and women&private. While liberalism affirms a political realm as the 



realm of political agency and of property, as a zone of comparable fieedom and 

actuaiization for dl,  open to d l ,  it also cornpetes with that sarne promise by positing a 

second, 'complementary' zone of power, the parental relation. Aithough in the theories of 

power he offered, Locke offered patemal power to men and women by virtue of their 

roles as bearers and guardians of children, in truth, this ""empowerment" has largely been 

reserved for female parents while the civic empowerment via property-holding has 

largely been reserved for males. Free men have been pattemed as public more than 

pnvate beings because recognizing and afhning women as the bearers of children, and 

men as the bearers of titles, fell more squarely "within the true" in the 1 7'h century and 

aftenvards in a way that the inverse did not. A genealogical analysis suggests that this is 

because the liberal framework itself played a key role in the domain of property as one of 

the sciences which began to "refer" to it, thus lend it its ontological cornmitrnents. 

* 



Chapter Three: The Public and The Private 

Introduction: 

This chapter focuses on the "PublicPrivate" distinction. These two categories 

serve as a ground zero for a nurnber of discursive domains including health, sexuality, 

work and property. They are a key bùiary (not uniilce Selmther) according to which 

domains can begin to be divided. While the public and the private are sometimes taken to 

be distinct foundational categories, they are in fact relational and produced by 

mechanisms of inclusion and exclusion. Yet this axis is more primary than other axes 

which other views of private and public are predicated upon. That is to Say that while 

they themselves serve as one of the basic axes for inclusion and exclusion, this capacity 

has been built up, and continues to be maintained, through a variety of dividing practices. 

These dividing practices organize daily life insofar as its particularities - ownership, 

health, sexuality, identity - can be rendered into either public or pnvate aspects. 

Naturally, a Foucauldian view of power explores these underlying constitutive 

mechanics. Practices of inclusion or exclusion always function through a matrix of power 

relations. Power is the condition of the possibility of excluding or including, marking or 

being marked. "Property" is nothing other than a particular f o m  of space and techniques 

of marking, nothing other than domain-specific forms and relations of power. Property is 

fust the thing marked and then what can be done to put this into other relations. Thus 

relations of division precede relations of hierarchy or  equality since something must be 

divisible before it can be arranged. A focus on the mechanics of the dividing practices 



which establish the pnvate or the public - the techniques and objects used to inaugurate 

and sustain a distinction - is the next step in our investigation of property. 

Land therefore, is not necessarily the most basic paradigm of property: whatever 

relations inscribe the land so that it c m  function as property are. In this chapter I wiIl 

focus on States of the body and on the potlatch, to show how they are more originary 

paradigms by virtue of their marks and spaces. Power is a specific, local on-going 

relational condition of making and holding property, not produced as a collateral, 

individuated AnyMan effect we heard in Locke's account. 

Practices of making the private and the public are historical, anthropologicaily 

diverse, and are made to apply to multiple kinds of property. If the public and the private 

could not be constituted fint and foremost as distinct, private property itself could not be 

derived as an apparently distinct sociocultural phenornenon. More specifically, it could 

not be constituted as one of the central values of the liberal, enlightenrnent project. In this 

chapter we will continue to consider the political and ethical significance of the public 

and the private fiom the point of view which suggests it is the Lockean/liberaI paradigm 

which has supplied and continues to supply those wider moral and epistemic relations and 

the means of differential masking. As we saw in Chapter Two, Locke articulated a private 

as distinct fiom a public form of power at a particular moment in a particular political 

debate; that is to Say that the public and the pnvate take on an identity as part of an 

historical event. Locke did not simply release an inevitable nahiral form "waiting to be 



expressed".' Private property (and the inequalities of distribution which are its 

inescapable problematic) is an on-going effect of a discourse which posits the private as 

fiindamental, and which justifies it by invoking those values which name private property 

as one institution capable of respecting the deepest tniths about humans, both as 

individuals and as a social body. 

The f m  part of this chapter argues against attempts to ground the public/private 

distinction in a feature of space and in particular activities of the body or the soul. 1 use 

my own experience of pregnancy, childbirth and rnotherhood to disrupt a foundationalist 

account of the public/private split. My transitions fiom not pregnant, to pregnant, to 

childbirth and early motherhood were thoroughly inflected with the public/private. 1 

explore how the many ways we tend to distinguish a private fiom a public admit of 

exceptions. 1 try to identifjr whar forces and in which ways these play the role of 

delimiting a public fiom a private, and extending the nature of the private. 

The second part attempts to establish the positive claim, by way of a second 

exarnple, that the public and the private are discursively produced. 1 will use the example 

of potlatch economies to illustrate an alternative way in which the public/private 

distinction is drawn and invested, and to show how that distinction shifted as those 

societies interacted with Europeans. The reader must bear in mind the following in order 

to understand why this example is introduced: Potlatching societies operated according 

Joan W. Scott, "The Evidence of Experience." Feminist A ~ ~ r o a c h e s  to Theorv and Methodolow. 
Eds. S. Hesse-Biber, C. Gilmartin and R. Lydenberg. New York: Oxford, 1999:92. 
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to a unique set of sociocdtural rules, and those d e s  did not appear to require or include 

the publiclprivate binary. This is particularly true of its commerce or economy, which in 

the West is considered the dejiniendum of public activity. Potlatch societies were rapidly 

transformed into capitalist Society with its particular publiclpnvate division. This offers 

us an historically bound, rather than a universal example. What we are looking for are the 

kinds of conditions and mechanisms which coincided with an absence of the 

public/private division as we know it, and then the kinds of conditions and mechanisms 

which coincided with the emergence of this division. 

While 1 offer specific historical and persona1 evidence in support of the more 

general claim that the publiclprivate distinction is discursively produced, I'm not 

suggesting that these specific expenences or events are replicated for al1 potlatch societies 

or for al1 expenences of pregnancy. The social responses to pregnancy and women's 

phenomenologies of pregnancy will Vary enormously fiom woman to woman. 1 do wish 

to illustrate by way of these examples, that problematizing the publiclprivate distinction 

is warranted, and that a microphysical analysis (however specific) can go quite a ways to 

explaining what is going on in these examples. In the potlatch practices of property, and 

in the experiences of pregnancy, this very distinction acts to divide spaces into inclusive 

and exclusive ones, and mark persons and behavior as legitimate and illegitimate. The 

differentiation of a unity into a binary operates according to certain identifiable 

microprinciples. Using historical and contemporary examples, we will at l e s t  be able to 

see how the possibility of making the publiclprivate division relies upon: 1) a wider set of 



moral and epistemic relations, and 2) specific means of marking, circulation and 

surveillance. I hope to establish that the public and the private are produced through these 

practices of exclusion, d e r  than k i n g  prior natutal categones which are honored by 

exclusion and inclusion. 

I also hope to make two other related points. First, that the assertion of the public 

or the pnvate has political effects whose gains and losses are not distributed evenly across 

the socius. This should not be lost sight of when we arrive at our evaluative questions 

about current property modes. Second, demonstrating the Foucauldian principle that the 

production of knowledge and the production of subjective authonties are eniailed by 

practices of inclusion and exclusion, 1 wish to draw attention, in both examples, to the 

ways that knowledge plays a key rote in the production of private and public. In 

particular, I want to highiight the complex possibilities of fieedom and oppression 

involved in the establishment of a personae of expertise. This is very important for 

coming to understand (among other things) women's relations to property and to the 

private domain. 1 will focus particularly on the power/knowledge relations of women to 

the truth of their pregnancies and to the realiries of mothering, to organize and offer 

maternakt narratives. These authonzations help to explain the uptake and expansion of 

the pnvate in the lives of women during and after pregnancy. There is a dynamic here 

which, 

...g ives itself credibility in the name of the reality which it is supposed to 
represent, but this authorized appearance of the "real" serves precisely to 
camouflage the practice which in fact determines it. Representation thus 



disguises the praxis that organizes it.' 

It appears that the subjectivities who can c l a h  expertise in the private domain are not 

necessarily the same ones who appear viable as public subjects. In the next chapter, 1 

examine this production of subjectivities of property in greater detail. 

The Public and the Pnvate: Politics. Pro~ertv and Dividing - Practices 

The 'public" and the "private" were Linked as a pair in ordinary language and 

within the Western political tradition well before they settled into a dyad as distinct forms 

of property. Since the public/private distinction can be closely aligned with legal and 

political enfkmchisement -- especially when this concerns the holding of property -- 

theorizing property usuaily means, one way or another, dealing with how the 

public/pnvate are invo lved in gaining or preventing equality . 

This subject -- the publidprivate distinction -- has been broached by most major 

20th-century ferninist political theonsts. This is because gendered legal and political 

enfianchisement -- including concerning the holding of property -- can be correlated to 

the relegation of gender to these so-called separate spheres. Gender and the public/private 

tend to fit together in a way which challenges the classic liberal promises regarding 

individuals and power. Joan Landes summarized the three central questions entertained 

by feminist theorists: 

Feminist theorists want to know whether the public/private distinction is 
universal, how it has emerged with singular force in certain times and 

7 - 
Michel de Certeau, "History: Science and Fiction." Heterolo~ies: Discourse on the Other. Trans. 

Brian Massumi. Minneapolis: University of Minnesota Press, 1986:203. 



places, and not least, what accounts for the stability and instability of the 
boudaries that separate these regions of social life."' 

In attempting to answer these three questions, this section queries the emergence of the 

public/pnvate distinction in specific "times and places" in my life. "The public/private 

distinction" has played a role in my own acnial experiences of having been relegated, or 

of relegating myself, physicaiiy or attitudinally, at dBerent moments and with different 

cues, to different social spaces. The "female experiences" that 1 am going to use as 

examples of "specific time and place", to read the play of the "public/privateW are pre- and 

post-pregnancy. A term that 1 will use for this set of experiences is "natality". 

The trends which tie the private to the ferninine need to be checked for whether 

the alliances is natural or  constructed. This applies not only to the gender terms, but to the 

location terms, as well as to the indexed relations between them. Moreover, this critical 

question must be applied to theoretical fiameworks that make use of this same alliance. 

Using micropolitical anaIysis, what we will discover in the example of pre- and 

post-pregnancy is that the public/private distinction is indeed not universal; that it 

emerges with "singular force" at certain times during my pregnancy and disappears at 

others, because of how "the female" and "the private" get paired in power relations. These 

shifting relations of power can account for the rapid instabilities of the publidprivate 

boundary across the pre- and pst-pregnant phases. 1 use this example therefore, to 

Joan Landes, Introduction to Feminism: The Public and the Private. Ed. Joan Landes. Oxford: Oxford 
University Press, 1998:3. 



illustrate the ways that these categones (in both experience and theory) are posited as 

foundational while being extended. Politically speaking, this extension has great 

signifcmce for women both in tenns of the expenences of pregnancy as well as 

Part One: The Natalist Series 

Although there have been volumes of excellent writing, both descriptive and 

theoretical, about the public/private distinction operating in three distinct phases of 

natality: 1) the temporary female embodiment called pregnancy; 2) the varied 

experiences around childbirth itself; and 3) pst-partum matemal relegation to the private, 

1 would Iike to focus on these as a series. There is a topography to this series which is not 

readily visible if we examine these phases of motherhood as isolated parts. When made 

visible, it throws into relief how natality cornes to be reconstituted as a unity through 

"continuous history", 

... the indispensable correlative of the founding h c t i o n  of the subject: the 
guarantee that everything that has eluded him may be restored to him; the 
certainty that time will disperse nothing without restoring it in 
reconstituted unity.' 

M e n  1 was known to be pregnant, and when 1 was visibly "with child", the strongest 

cultural and personai pressure on me (and which 1 took on or exerted on myself) was to 

remain within the home; the one notable exception being the necessity of going to a clinic 

for a series of carefùily scheduled visits with a medical professional (an obstetrician). 

4 

Foucault ( 1972: 12). 



This accords with what Rayna Rapp calls "the extreme privatization of the experience of 

reproductive choices."' However, as a woman in labor, there was the expectation that the 

responsible/ appropriate/efficient/wise thing to do would be to leave the home and have 

my baby in a public institution, a h~spital.~ Yet, next, as a new mother with newbom 

children 1 was expected irnmediately re-enter and thereafler remain for the most part and 

for a significant amount of tirne, within7 the private domain with my ~hildren.~ Again with 

Rayna Rapp, "The Power of "Positive" Diagnosis." Feminist A~uroaches to Theorv and 
Methodoloey. Eds. S. Hesse-Biber, C. Gilmartin and R Lydenberg. New York: Oxford. 1999290. 

This perceived personal expectation reflects broader social trends. Paula Treichler indicates, 
statistically, that in 1900 there were 5% of hospital births in North American, and in 198 1, there were 4.4% home 
births. ("Feminism, Medicine and the Meaning of C hildbirth." Bodv/Pol itics. Eds. Jacobus, Fox-Keller and 
Shuttleworth. New York: Routledge, 1990: 113). 1 should note that hospital births in Quebec, at that time, were paid 
for through Medicare, where home births were not. There were, therefore, economic factors in the decision as well. 

The allotted time and space for this necessary hospital birth is getting shorter and shorter. On the one 
hand, women are being urged to remain at home until later into labor (and this is being facilitated in Ontario by the 
increased use of midwife or labor-support services, who help the woman, at home, in early Iabor. On the other hand, 
women are being urged to return home sooner and sooner afier delivery. Whereas in the 1950's it was not unusual 
for a woman to remain in the hospital for a number of days, now that has been shrunk to, in many cases, a number 
of hours. What is it, of that public domain, which, in that experience, consists of an essential but necessary 
difference fiom the home environment? What do spaces offers the womankhiid such that a responsible woman 
must enter one space and leave another, sometime over a matter of hours, for the birth of that child? The most 
obvious empirical answer is the proxirnity to high-tech equipment and licenced professionals coincident with the 
need or the increasing probability of the need to use those professionals and that equipment during the experience of 
delivery. However, this answer shouldn't so easily satisQ us. Since most deliveries do not require high-tech 
equipment (only 2% are labeled high-risk early on in pregnancy, numbers which do not line up with the demand 
then to enter high-risk tech-availability zones) then perhaps the presence of delivering women is necessary for the 
machines (the fetal hem monitors, forceps, narcotics and oxygen) rather than the machines necessary for the 
deliveries. Similarly, since the pregnant woman has been delegated the primary caretaker of the infant during 
pregnancy, and then again immediately af'ter birth; that is, as the professional, perhaps the entry of the pregnant 
wornan into a medical situation and present to a gynecologist makes that second individual the profasionai, an 
ideological product rather than an historically real. Perhaps the gynecologist "does not precede the work(s); he is a 
certain îünctional principle by which, in Our culture, one Iimits, excludes, and chooses; in short, by which one 
impeded free circulation ... composition.." (To paraphrase Foucault on the author fiinction, "What is an Author?" 
Foucault Reader. Ed. Paul Rabinow. New York: Pantheon, 1984:118-119). Later in this chapter, 1 will explore what 
power relations are there in labor which establish and naturalize, however briefly, and according to what method, 
and what subject constmctions, the personae of the laboring woman & the gynecologicat professional, and the 
proximity to surveillance recording devices/medical paraphemalia as central to the drama of parturition. 



the one notable exception was that 1 was to b ~ g  the children to the medicai specialist 

(the pediatrician) for a senes o f  scheduied visits. 

The locational series was private-public-private. There was another series 

regarding the kinds of relations considered necessary/appropriate/efficient between the 

children, myself, and the rest of the world. As 1 indicated, during the pregnancy, there 

was a professional, public authority (either the doctor or the midwife) who mediated the 

relation between the developing babies and myself. During the labor, public figures took 

up an even more centrai position in mediating the expe~ience.~ And yet, immediatelv &er 

the birth of the children, these relations were instantly reconfigured. This tirne is a new, 

unmediated "critical period", where 

new mothers (whether they felt like it or not) are instructed to engage in 
set amounts of postpartum flesh-against-flesh intimacy ... to ensure that 
"bonding" takes piace.I0 
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One pregnancy, two babies: 1 had twins. 1 would like to eventually extend this analysis to include the 
broadest range of natalist experiences: the actual and potential States of pregnant and non-pregnant involving 
surrogate motherhood, fertility treatments, menopause, menstruation, abortion, adopting out, or miscamage. 

Treichler (1 990: 10) assembles medical textbook definitions of labor, most of which do not 
indicate the presence of the woman at all, but instead, describe the interaction between the overseeing obstetrician 
and the baby. See also Emily Martin, "Science and Women's Bodies: Fonns of Anthropological Knowledge." 
BodvIPolitic. Eds. Jacobus, Fox-Keller and Shuttleworth. New York: Routledge, 1990:69-82, for an account of the 
way language makes certain aspects of female bodily experience invisible and unknowable. 

Sarah Blaffer Hrdy. Mother Nature: A Historv of Mothers. Infants and Natural Selection. New York: 
Pantheon, 2000:486. 



As this post-partun period extended into full-fledged motherhood, these sarne pressures 

were extended to include the expectation that the responsible/appropriate/wise thing was 

to not have some other ptimary caretaker brought into the home." Nor that 1 would place 

my children in the hands of a public institution such as a licenced daycare facility. This 

series is public-public-privare. 

What can account for the radical, abrupt shifts in relational and spatial 

cornmendations 1 received, and acted out, during the three phases of natality? Are these 

substantively related? Are they related to a politics of the public/private distinction, even 

if they do not constmct an actual, simple public/private distinction?lZ 1 believe that they 

are. To try to make a supporting case for this, 1 enumerate and critique the ways in which 

the public/private is presumed to be distinguishable according to spatial and relational 

I am including the father in my case as a CO-primary caretaker. I believe that he was probably subject 
to the same kinds of pressures, in the same order. And that we both exerted these pressures on each other. 

I realize that there are many other significant sociological, psychological, material and symbolic 
criteria, differing across diflerent phases of pregnancy and childhood, which could help to account for these series, 
including: hygiene, technology, morality, family, education., wealth. I don't discount these, but want to investigate 
how these play a role in the designations of public and private themseives, and in sometimes abrupt, discontinuous, 
and irrational, rather than continuous ways. For instance, consider the principle of "hygiene". Asked to account for 
the approbation of hospital births over home birth in regard to the question of hveriene, the standard strong assertion 
is that a hospital birth is more sanitary than the average home, and therefore, since we want health and hygiene, for 
both the laboring mother and the newbom, the baby and mother should be in the hospital. This assumption, about 
the benefits of hospital births over home births, in terms of infant and matemal sepsis, has resisted empirical 
counter-arguments which demonstrate that there were in fact epidemics of matemal and infant death as a result of 
hospitalization for labor, prior to knowledge of germs. (See Alcoff and Dalmiya, in Alcoff and Potter. 222-223). 
However, even more interesting and notable to me than whether counter-arguments shifi the larger public 
perceptions about one particular aspect of the natalist series is the fact that, even in the same series (historically, 
personally), the question of hygiene rarely resurfaces with respect to the argument for daycare over home care. 
TechnicalIy, where day cares are licenced facilities we should be prepared to run it here, again. in favor of 
institutional settings for young children. What 1 am calling "odd" in the series is the way in which, when laying the 
phases back to back, the sarne arguments and principles surface here as primary, then are completely discarded in 
the next moment. It is this play which forces us to rethink that the public/private is enacted, rather than entered into. 



foundations. 

A: "Public" and "Private" Do Not Desimate Distinct S~aces  

The ternllnology used, both in common parlance and in political theory to indicate 

the "public" and "private" as two distinct categories, draw upon, above all, spatial 

irnagery. The "public" the "private" are indicated most fiequently by the terms: 

"spheres", "domains", "zones", " worlds", and "arenas" . More specifically, the adjective 

which precedes any of these is the word "separate". Think of an image of "separate 

spheres". It is a Vem Diagram, with two circularly demarcated sets, non-intersecting. 

overlapping. If they were overlapping, it would be inaccurate to use the designate 

"separate". These spatial metaphors help to naturalize these two concepts as distinct and 

as discrete, since two different things, which qualiQ the kinds of spaces themselves, 

cannot occupy, by defuiition, the exact same spaces. 

Susan Moller Okin, in her well-known essay, "Gender, the Public, and the 

Private", points out that although used as if unambiguous, even at the conceptual level, 

the term "public/private" designates two very different zones. On the one hand, 

"public/private" is used, especially within socioeconomic discourse, to indicate the split 

between the state and society, where, for instance, we would differentiate "private" fiom 

"public" (State) owneahip. On the other hand, the sarne set of terms is used to refer to the 

divide between domestic (home, family, intimacy) and non-domestic (outside-the-home, 

stranger, community, citizenry, publicity) zones of experience. Okin points out that, in 

both, it is the family or the home which is that which "is or forms the paradigmatic 



private zone".13 This seems true across cornmon and academic usages of the terms. As one 

part of a spatial dualism, the family, the home, therefore must be a particular physical 

location or a particular arrangement of particular bodies which is capable of excluding (to 

a cntical level), the entry of non-home, non-family spatial elements. 

1s it the case that experientially, the home or the family is that real locale which 

anchors "the private" and excludes "the public"? Speaking fiom my own experiences of 

my movement in and out of different spaces, it isn't the case that there is a strict, dual nor 

even spatially distinguished set which corresponds neatly to these terms. My home 

toggles between being more or less private, more or less pubic, depending on literally 

hundreds of factors, including my age, my financial situation, whether it is a weekend or 

not, the temperature outside, my moods, my health, whether 1 have a lover or not, the size 

of the roadway that it is built on, whether or not what 1 am doing inside my house is legal 

or illegai according to civil code. Many would argue, that despite its apparent openness, 

there remains a core to this zone called home, or that there was one before 1 decided to 

take Iiberties with it, or even that such a core exists symbolically that home: an 

essential space - usually rny bathroom or my bedroom which makes me, then and there, 

an essentially private being. What about the bank book that 1 keep in a special place in 

my bedroom? The bank book invokes the sphere of economic liberties, a sphere of 
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activity which Seyla Benhabib claims is the epitome of the private." But there is nothing 

in my bank book which wasn't fvst put there by someone or something absent fiom 

anything we would cail private: it is an entirely public object, keeping track of a set of 

possibilities which are distinctly non-intimate, non-familial." Merely habitually storing it 

in the top drawer of one's dresser doesn't change its nature to something private. Only if 

we stopped thinking of it, and treating it as a highly private object (by virtue of, and 

always against the gradient of its significance in the public world), would it come to 

simply be a neutral object in the home. But then it would have ceased to be a designating, 

essentiai object of a home, of a private individual. It could just as easily be a piece of 

paper slid, inconsequentiaily, between the socks. 

We could make a similar dissection of the location known as the bedroom, 

looking for its uncontingent, privacy-generating capacity. We would discover that, if 

taken independent of the set of public (religious, moral or legal) d e s  which qualifi a 

bedroom as a private-zone, then that room would be a neutral space, and no longer the 

private space which it is taken as paradigrnatic of. The private, conceptually, depends 

Seyla Benhabib, "Models of Public Space: Hannah Arendt, the Liberal Tradition, and JUrgen 
Habermas." Feminism and Politics, Ed. Anne Phillips. Oxford: Oxford University Press, lW8:85. 

Engels, in the preface to the First edition (1 884) of The Oriein of the Familv. Private Pro~ertv and the 
State. New York: Pathfinder Press, 1972:25-26, suggests that the familial and thus the non-familial, emerge - 
together, and only during the phase of  human development subject to the new forces of  surplus value. The 
institutions of  the private (self and family) are distinguished from the activities of trade by virtue the possible 
activities of trade. The bank book seems private but it is deeply public because it keeps track of my need for 
something other than myself. 



upon the invocation of the public. They always appear together, as a mutually exclusive, 

but mutually dependent pair. We cannot produce a value scheme in favour of the private 

or the public, therefore, which presumes that one is primary and the second, derivative, 

among human experience. A supporting observation is made by Treichler in her work on 

the meaning of childbirth. She notes that the kinds of efforts made to render hospital 

biahiag rooms "homey", the introduction of elements of "home" (comfort, soothing) into 

the birthing room -- wallpaper, cushions and ûamed pictures - neither represent "the 

home", nor could be made to at any substantial level within a room which is the space 

which functions in our present culture, precisely as non-home.'" 

Spaces are not by nature public or private. They can function as public or private. 

Any location can be made to warrant the respect for privacy (even independent of a 

definitive act or locale of privacy) or made to warrant its general disregard. This has 

nothing to do with the space itself, but everything to do with how it stands in 

sociocultural relations, including (but by no means limited to, or dominated by) race, 

class and gender. This seems to offer a reading the locational series for my natality: the 

movement fiom the home to the hospital to the home again. None of the specific places 1 

found myself in, provided, by nature, a private or a public place. My expenence of 

whether those were private places or not had more to do with extrinsic factors (my 

health and the health of the children, hospitai ward policy on breast-feeding, nurnber of 

Treichler ( 1990: 128). 1 think the deeper point is that nothing can be produced which brings "home" 
into a non-home space rince t h a i  two are constru&ed via conceptual op~osition, rather than a set o f  distinct things 
in the world. 



family members in town, size of my apartment, my marital status, pain level, the 

language spoken) than with the location. A striking, supporting example of the discursive 

production of privacy- or publicity-effects in homes is descnbed by Michel Foucault in 

The Historv of Sexuality. 

Foucault is interested in how the longstanding universal prohibition against 

incest came to be included among the typical degeneracies of the poor. The facts of 

"incest" can only be deduced, since sexual intercourse between kin takes place (by 

definition) among kin, not arnong strangers, or while they are in fiill view. What is really 

going on in private c m  only be inferred, since being privvy to something makes it public. 

Early social service agencies, backed by Church and State @articularly psychiatry), 

organized a campaign against incest. 

An intensive administrative and judicial grid was laid out to put an end to 
these practices. An entire politics for the protection of children or the 
placing of "endangered" minors under guardianship had as its partial 
objective their withdrawal fiom families that were suspected .... l7 

Evidently, this carnpaign would have important ramifications, both for the detectees and 

those whose suspicion was cleared. Foucault reports the "finding" that the poor were 

worthy of suspicion, therefore they were subject to inspection and intervention, but that 

the rich were not found deserving of suspicion therefore their privacy was left intact. The 

intelligibility of incest, in the absence of proof, was transferred to an indicator of its 

possibility. That indicative possibility was the number of related persons to a bedroom; 
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that is, the physical distance between sleeping members of a farnily.18 Clearly, that 

indicator alone cannot be said to provide evidence of incest. But Foucault claims that it 

does produce knowledge about incest Being already class-bound, it is infused with 

power/knowledge and produces as its results a spatial locale of incest (the bedrooms of 

the poor), a set of dubious persons who do not deserve rights of pxivacy any more in those 

spaces, and "the private" as whatever the rich do which is not inspected. 

So much for the "private space" of home. Consider now whether or not the public 

space provides us with some essential locale of publicness. Moving around in what is 

called public space rarely means one is automatically removed from the private. The 

private needs to be navigated as it ofien suddenly appears there, sometimes as a set of 

gestures specific to another cultural landscape, often some place not essentially zoned as 

private. When you happen upon a couple having an intense argument or making love, you 

give them some berth. Sometimes, a phone conversation within earshot changes its 

subject, not always to something sexual or emotional, but suddenly you are present to 

something, which, while there has been no geographical shifis, has changed the nature of 

that space temporarily. 1 c m  think of a number of extremely public-seeming. 

public-character institutions which procure and defend spheres of pnvacy with as much 

or more vigor as the privacy of the home is ever defended. 1 am thinking here of the 

voting booth, and the long-standing tradition of anonymous newspaper editorials. Like 

the example of the bankbook, the space inside a voting booth or reserved for public 

18 
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opinion in a newspaper is quintessentidly public: the touchstones of civic-mindedness, 

the places anyone, any member of the civic society (the abstract, rather than the private 

individual), can and must occupy. But "inside" these almost perfectly public zones we do 

something entirely private, exercise a set of possibilities which approach intimacy - 

indicating personal intention on a ballot - and are ofien distinctly familial, if not vaguely 

tribal." Conversely, the workplace as public sphere distinct fiom the home as non-public 

sphere is becoming less and less of a distinct spatial reality. With the advent of the 

decentralized modem workplace, with laptop cornputers, faxes and car phones the 

boundaries between the office (being "at work", being subject to federal or managerial 

rules of conduct) and home (being "away fiom work", being free fiom such interventive 

regdation, being able to "be oneself') are dissolving. The sureness with which Locke 

articulated a discontinuity in public and private power cannot be easily mapped ont0 a 

discontinuity between private and public spaces. In the exercise of voting, among Iiberals 

the act most assuredly in the spirit Locke's political power, this clarity is not evident. In 

the exercise of business or economics, there is not a spatial separation of a public fiom a 

private which is not already undergirded by a set of power relations which make those 

appear, in certain times and places, and with certain kinds of individuals, distinct 

activi ties. 

B: Public and Private Do not Desienate Distinct Relations between Persons. 

Charles Franklin, "Issue Preferences, Socialization, and the Evolution o f  Party Identification." 
Amencan Journal of Political Science 28 (August, 1984):459-78; Margaret C. Trevor, "Political Socialization, Party 
Identification, and the Gender Gap." Public Oriinion Ouarterlv (April, 1999):62-89. 
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Many would not be troubled by the inability to distinguish, as independent and 

fmed, public fiom pnvate physical locales. They would likely suggest that what is private 

and what is public can be discovered in the fùndamentally different nature of the relations 

between kinds of persons: that the presence of kin relations operate to comprise (and 

largely locate) the private, and that the presence of non-kin relations operate to make up 

(and locate) the public. This was likely what Locke had in mind when he declared 

"patemal power" an altogether distinct kind of power, unique to the private realm. Does 

this possibility help me to understand my pre- and post-pregnancy experiences? 

It doesn't seem so. Consider the arrangement of bodies (and genes) North 

Americans c d ,  the family. The family is not self. The incest-taboo demands that 

sexuality (a mechanism for biological family) must be outward tending (exogenous). 

Desire must be disjunctive. The family is not a stable, ahistorical phenornenon. Rather, it 

has its origins in non-sameness groupings, or non-familiarity.20 Evolutionary biology and 

genetics distorts "farnily" as a relatively unified locale when it rnaps degrees of genotypic 

relations as fantily trees. A genotype traces the vertical lineage and branchings of a series 

of cross-generational kin productions. Certainly, one's biological family can be comprised 

of these vertical lines of origin and filiality. Let us remember here that these are degrees 

of relatedness, not absolute relatedness, so even dong this axis, the self as a locus of the 

private cannot be neatly severed from al1 non-private selves, and smoothly joined to al1 

See Deleuze and Guattari, "Savages, Barbarians, Civilized Men." Anti-Oedi~us. Minneapolis, Minn.: 
University of Minnesota Press, 1977:139-273; Sigmund Freud, "The Savage Dread of Incest." Totem and Taboo 
New York: Vintage Edition, 1946:3-25. 



relatedly-private selves. If a baby's birth is a private event, it should ideally be closed to 

the parents and the child. But the father and the mother of any child are, biologically 

speaking, fifty percent stranger to that child. The child emerging fiom the body is fifty 

percent genetically unrecognizable. The parents are themselves perfect genetic strangers 

to one another. 

Not only are there multiple rather than single biological "originsWzt to "a family", 

but the messy, Iived (rather than ideological or symbolic) plurality of experiences of 

family involve more than these vertical lines. And in greater proportion, since the number 

of kin relations established horizontally, family alliances built among perfect strangers, 

outnumbers the vertical (generational) relations persons corne to identiQ and experience 

as "family". Moreover, there are fully non-biological d e f ~ t i o n s  of family working within 

North Amencan culture (lesbian-headed families of adoptive children, for instance), and 

in other culturesz. Thus, 

There is ... the definitional problem ofjust what sorts of relationship count 
as a "family". With some justification, perhaps ... cannot throw the 
honorable mantle "family" over every ad hoc collection of persons who 
happen to be under one roof at the same time. But where legitimately to 
throw the mantle is not clear ...g iven the great diversity of what have been 

2 1 

This, depending on whether one traces downward or upward, and whether one "counts" the materna1 
or patemal lines as m e .  The tendency to read downwards, fiom one origin, and along the patrilinear, is a vestige of 
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and continue to be taken in different cultures and eras as families? 

It is "identimg and experiencing as family" rather than a definitive form and content of 

farnily which is behind Locke having distinguished "parentai power" fiom " political 

power". Parental power is that kind of power which describes the relations of duty and 

privilege between non-equals: those dependent and those who are able to look d e r  

another. "These two powers are so perfèctiy distinct and separate; are built upon so 

different Foundations ...? Locke's best case is the natural inequality between a baby and 

her parents. From this, he gets the name "parental power". But it isn't the case that parents 

or children exhaust the possible parties who would qualifi as unequal and standing in 

relations of duty and privilege. Nor is it the case that al1 children and al1 parents stand in 

absolute non-reciprocal inequality to one another? "Childhood" and "parenthood" are not 

monolithic categories. Like " farnily", when these are view fiom different angles - 

anthropological, historical, gender, economic, race, sexuality -- very different accowits of 

Mary Dietz, "Citizenship with a Feminist Face." Feminism: The Public and the Private. Ed. loan 
Landes. Oxford: Oxford University Press, 199850. 
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each corne into f o c ~ s . ~  Unequal relations are ubiquitous. They aren't necessarily bad, nor 

can they simply be twisted and flattened into a relation of equalit~r.?~ What they do need is 

a conception of power which fits inequality, and which assigns responsibility to these. 

This is what Locke offers. 

Anyone who, on the one hand, satisfied Locke's conditions of capable (of taking 

on or creating a dependent) and raiional (able to guide, educate or train), and on the other 

hand, demonstrated the conditions of Nonage and Dependency, regardless of how that 

specific pairing came about, could be said to supply the Foundations upon which this 

version of power could operate. Locke was carefùl to express that this power did not fa11 

simply to the Father, by virtue of being a Father: he repeatedly underlined that the Mother 

could fûlfill this role. In fact, Locke explicitly downplayed the role that mere biology 

("Natural family") played in these relations of power: 

Nay, this power so little belongs to the Father by any peculiar right of 
Nature, but only as he is Guardian ... and it belongs as much to the 
Foster-Father of an exposed Child as to the Naturd Father of another: So 
little power does the bare act of begetting give a Man ...? 

The ontological features of patemal power, as we saw in the previous chapter, describe a 
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relationship well-illustrated by the parent-child dyad, by "the natural family". But this 

relationship could be satisfied by others: it is not essentially restricted to family and 

blood. It is common after Locke to read his distinction between patemal power and 

political power as confinning that the family is the private, and these are distinct fkom 

non-family and the public? This has been used to carve out the classic liberal position on 

the primacy of the biological family, its sanctity and independence fiom the State. Some 

have fiirther used this to argue that the family must ground politics?But, in Locke it is 

neither farnily nor blood which comprise the essence of the private. In Locke's view, the 

private is distinguishable fiom the public micropolitically; that is, with respect to the 

presence of a certain kind of relation: one which is unequal, but temporarily, and 

reversible; one which involves mutual support and obligation, but not necessarily 

articulated in legal contract; one which is initiated unilaterally but not arbitrarily. 

Relations built on terms of guardianship, as we know, are not restricted to the "private" 

realm nor to specific identity pairs. That they have becorne restricted to certain kinds of 

places or sedimented in habitua1 arrangements of persons, and that we experience these as 

a kind of expectation, is not a matter of what is cdled 'family' grounding this 

sedimentation, but a function of claims about the capacity to know what's best for 

children. It is this authority which divides a public fiom a private and also that which can 
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account for a disruption of this division during childbirth. 1 will pick this thought up 

again in the last section of this chapter. 

C: Bodilv Attributes Do not Desimate the Private or the Public 

M e r  locales and relations cornes the idea that the private is not something 

inhering in homes or families, in places or in kinds of persons, but that these are private 

or public by virtue of some other tmths about bodies: The body is that thing which is also 

a space, and which is entirely, essentially non-public. Bodily h c t i o n  and one's natural, 

exclusive property in one's own person is the fundamental locus of personhood and 

privacy." Obviously, since the body changes (as in the case of pregnancy, gender and 

age) and is portable, perhaps it is this which accounts for the apparent private nature of 

some experiences we have in public zones. Does the basic nature of bodily reality 

perform the roles of the disjunctive (according to which a fixed inner world and a fixed 

outer world can be separated), and of synthesizer (such that the experience of the body 

itself is one of a unified private subject, a Self, in clear contradistinction to public object, 

al1 Non-self)? 

First, the locus of privacy cannot be the total body in virtue of its mere physical 

facticity : bodies (our own and others) are not inviolable, but porous, receptive and largely 

funftionally neuâral. Sexual intercourse and digestion are two examples which highlight 

this. It must be some refined aspect of "bodyness", some unique capacity of the body to 
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receive and to sipi@, which isolates what is distinctly private, what is not generically 

public. There are two lines of thought that could be pursued in order to track down that 

locus in "bodyness". 

The first comes fiom the theological tradition of conceiving the human body as 

the receptacle for the inner human soul, where that soul as the true locus of Self and 

domain of pnvacy. This is the conception which recalls Benhabib's third characteristic 

sphere of privacy, that of moral and religious cons~ience.~~ The second reply is sirnply 

that "certain activities" of the body are, by nature pnvate, and must remain so, while other 

activities the body perfoms are, by nature, public, and equally, must remain so. 

Pregnancy is an example of the former while buying and selling are examples of the 

latter. Each of these three accounts of the centrality of the human body to pnvacy can be 

challenged on different grounds. We will examine the fvst two briefly, and the third reply 

in detail. 

D. The Bodv is the House of the Soul. which is therefore Most Private 

Let's begin with the claim that the body is private because it is the house of the 

soul, which is the tnily private. This is the fundamental locus of selfhood. On this 

account, anything which is not soul, including the body which houses it, is at a distance 

fiom this private being. This "distance" is ontological. However, the pnvate is oAen 

spoken of as a kind of spatial dimension, as that which is inner, which is exactly not at a 



distance fiom the Self. 

The true nature of the soui and its relations to the body isn't a mystery 1 intend to 

solve here. 1 would merely like to mention two recent replies to this "mystery~'. First is 

Foucault's. Foucault's work inverts that histoncal, functional relation of the body and the 

soul, as these concepts have been made to work within these discourses. According to 

Foucault, the soul is not imprisoned in the body, but, if anything, the body is imprisoned 

in the soul." By this he means that it is not the body which has some given and blank 

reality, yet carries an antenor, interior immaterial, more important entity (the soul). But 

that "the soul" is produced, made real and confirrned on the surface of the body 5y the 

exercise of power which compels that body to show that which it is purported to contain. 

The doctrine of the "innef' appears as a central prernise in discourses of psychoanalysis, 

histoncal method, sexuality, criminality, madness. Susan Bordo, making use of 

Foucault's inversion, claims a causai link between a culture of fernale neuroses 

(compromised will, absence of autonomy & self-control, self-loathing) and the real, ofien 

tortured shapes that young females take up as their bodies." 

Soul-showing proves the inferiority of the body (by producing the effect of a soul 

Michel Foucault. Disci~iine and Punish: The Birth o f  the Prison. Tram. Alan Sheridan. New York: 
Vintage, l979:3O. 
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which is more real) and its indispensibility to the demonstration. The body cannot show 

or be made to be what is imrnaterial. So, the body sufftea the constant violences of having 

to signify an absence, and in signiQing what is supposed to not be present, being trapped 

by that signification as requiring more enforcement. This enforcement cornes fiom 

without and fiom within. Judith Butler suggests that the fleshy body is not made to 

signi@ a sou1 but that it too is a kind of on-going discursive figuration, a created surface 

which can be made or used to produce certain M e r  effects. For Butler, this includes the 

performances and activities such as pregnancy, which is the body being made to show a 

deeper, huer "femaleness"." Regardless of whether we agree with Butler on the question 

of female or male souVbody discursivity, given the fact that the ontoIogica.1 status of the 

soul and the body, and the relation between these, is not yet a settled question, we should 

not accept at face value the claim that the sou1 is the locus of the self and is located the 

body. 

Al1 this talk of sou1 will strike secular minds as beside the point. However, 

everything that 1 have said about the relation of the body to the soul, and the dynarnic of 

this in the production of a discourse of the inner self, can be applied to the relation of the 

body to the so-called mind. My task in this thesis is not to prove or to disprove the 

ontology of the mind in relation to the body, and these, in relation to the production of a 

self which could be said to be private, or separate fiom al1 else. What 1 would like to do is 

Judith Butler, Gender Trouble. New York: Routledge 1990. See also Jana Sawicki, Disci~lininq 
Foucault: Feminism. Power, and the Bodv. New York: Routledge, 199 1 :esp. 62-66. 



to suggest that, like the question of soul, the concept of mind can be understood as 

(among other things) the upshot of discursive play which suggests mind and makes use of 

the fleshed body to display the fact of inner self for a variety of ends. It is in the 

demonstrations that the body is called to perfom, that the individuated and thus private 

mind of the individual - his or her thoughts, ideas, notions, intentions -- is constituted as 

a discursive object. Within a field of power, what is important is not so much the 

prediscursive status of either mind or soul, but the means and efficacy by which that fact 

can be registered as, or performed as, belonging to one individual rather than to another. 

Within the discursive field of property, this is also the case: private property in land and 

in ideas is conceptually dependent upon the ability to agree upon and to show a pnvate 

self fkom which this property arises and thus to whom this property belongs. 1 will return 

to this in the next chapter, where we discuss the role of the certain subjectivities in this 

referral. 

E. The Private inheres in Bodilv Comwrtment 

An alignment can be made not simply with the mere and prior facticity of the 

body and the fundamental "the private self', but a certain mode of that body, ifs 

intentional comportment, iIs projects. "It is the ordinary purposive orientation of the 

body as a whole toward things and its environment which initially defmes the relation of 

a subject to its world."" It is the teIeologica1 performances of the body, as comportment, 

M. Merleau-Ponty. The Phenornenolom o f  Perce~tion. Trans. Colin Smith. New York: Humanities 
Press, l962:54. 



which organizes the boundary of the non-self world, its object, its Iimits of "public" 

space. The boundary of private/public is produced, rather than encountered. And is 

produced in a rnutually conditioning relation between the self and its surrounduigs. Public 

space or private space, or more specifically, the experiences of spatiality, inner or outer, 

"are generated fkom modalities of ~omportment".~ 

The performative nature of the publidprivate distinction offea us reprieve fiom 

essentialist notions about locations or about the kinds of things and relations which are 

naturally "found" in those spaces. Variations of comportment might be able to provide 

the account of the variations in spatial experiences, including my nataiist ones. 

Feminist work in phenomenology has tended to concentrate on discerning distinct 

"masculine" and " ferninine" modes of comportment (and the sources of these), as a way 

of accounting for the tendency of men and women not oniy to take up the public or the 

private spaces. For example, Iris Young reads spatiality and comportment as a 'specific 

situation' for women. And, she includes pregnancy as one of those specific s i t~at ions .~~ 

Feminist criticism can open up senous gaps in the theories that it believes itself to 

Iris Marion Young, "Throwing like a Girl: A Phenomenology of Feminine Body Comporanent, 
Motility, and Spatiality." The Thinking Muse: Feminism and Modem French Philoso~hv. Eds. Jeffner Allen and iris 
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1. M. Young, "Pregnant Embodiment: Subjectivity and Alienation." The Journal of Medicine and 
Philoso~hv 9 ( l984):45-62. 



be extending simply by taking account of gender." in the case of feminist 

phenomenology , accounting for the differences in spatial experiences between men and 

women, the differences in "availability" of spaces, and styles of physical modalities in 

those spaces, has required a complexification of the phenomenologist's account of 

intentionality, subjectivity, and bodily autonomy. When Young links "the oppression of 

women" to a decrease in the range ofpossibiliries for intentional enactment in space, she 

is doing two things. First, she is setting up something of the non-Self, the public as that 

encountered. This suggests that what is extemal to self has a pnor and greater role in the 

production of subjectivity than that bodily, intentionai self. This is at odds with Merleau- 

Ponty's description of the body as initial and negotiative. How exactly is it that less space 

"belongs" to her, or "is available to her grasp and movement". What is it that "radically 

undermines her projects"? In the fïrst hdf  of "Pregnant Embodiment", Young explores 

how the body itself, in a state of pregnancy as a novel matrix of intentionality and world, 

actively reorganizes what it previously took as Self and non-Self. But in the second half 

of the paper, she has shifted her attention to the public ways in which the fernale pregnant 

body is delimited fiom without. She focuses on the extemal motivations which those 

same women appropriate in order to direct their movements as pregnant women in 

This is true of Marxist-Feminism. See Heidi Hartmann, "The Unhappy Marriage o f  M m i s m  and 
Feminisrn." Women and Revolution. Ed. Lydia Sargent. Boston: South End Press, 198 1; it is also true of Feminist 
Empiricism. See Marcia Millman and Rosabeth Moss Kanter, "Introduction to Another Voice." Feminism and 
MethodoIoa. Ed. Sandra Harding. Indiana University Press, 1987:29-36. 

Young (1989:63). 



accordance with public pressures on women as pregnant. Although the phenomenology of 

mutual conditioning is retained, the active intentionality of the female body is now given 

over to reactive responsiveness to something standing outside of it. In other words, the 

static, repressive view of power which phenomenology is trying to replace by its story of 

the on-going intentional constitution of the Self, reappears in the gendered body as that 

which prevents that intentionality from being expressed. If Young's account is accurate, it 

suggests a specific, limited agency for women as pregnant embodied beings. That the 

specificity of pregnancy as a gendered bodily comportment seems to cause 

phenomenology to shift underfoot suggests that while it maintains that both maIe and 

fernale bodies are historical constructions - for our purposes that they stand in equal 

capacity to take up and organize relations of private or public - it might also be 

cornmitted to the view that the female body in particular comportrnents is a natural "fact" 

or "species"." This puts the pubIic/private out of performance or active comportment and 

into the next possibility, a "distinct sets of activities". 

If we accept Young's account of the dynarnics of the construction of a private self 

in a particular embodiment, then we accept an ontology of power as repressive. This 

effectively covers over the cornplicity of women in intentionally directing those 

experiences of contraction, relegation and confinement. At the end of this chapter, 1 will 

revisit this idea of the active complicity in containment as private beings (bodily or 

Judith Butler, "Sexual Ideology and Phenomenological Description: A Feminist Critique o f  Merleau- 
Ponty's Phenomenology of Perception." The Thinking Muse. Eds. Jeffner Allen and Iris Marion Young. Indiana 
University Press, 1989:85- 100. 



socioculturall y). 

Finally, since some versions of the phenomenologists' story of intentionality as 

positivity (autonomy as doing, being, stating), it cannot render as a kind of agency 

intentionalities which cultivate privations (having done to, erasure, silence, 

self-confinement)." Where are we then, and what are we, when our bodily intentionality 

and bodily autonomy is in flux? When we lack projects, or when something of Self and 

non-Self is simultaneously organizing our bodily realities? Pregnancy, as experienced 

bodily, is just such a moebius strip: 

Nor, in pregnancy, did 1 experience the embryo as decisively interna1 ... but 
rather, as something inside of me, yet becoming hourly and daily more 
separate, on its way to becoming separate fiom me and of-itseif. In early 
pregnancy the stirring of the fetus felt like ghostly tremon of my own 
body, later like the movements of being impnsoned in me; but both 
sensations were my sensations, contnbuting to my own sense of physical 
and psychic space." 

In the absence of bodily autonomy are we nothing more than "geometric dead space 

where al1 positions are extemal and inter~hangeable"?~ The poles of "bodily self' and 

"non-self' which phenomenology uses to distinguish pnvate fkom public are not 

Bordo's "The Body and the Reproduction of Femininitfexplicitly takes up a Foucauldian account of  
power, i.e. starts by refiising to account for women's oppression by a story of  power which sets women outside the 
possibility of their central collusion, yet still slips back into the language of  repression, such as when she states, "the 
public space which women are alfowed to take up is circumscribed, limited" (1 989: 18) emphasis added. 

Adrienne Rich. Of Woman Born. New York: W.W. Norton, 1986:63. 

Young (1989:63). 



independent positivities extemal to one another, not "acting" and "acting upon", but a 

kind of on-going relation of variegated aims which use the body as a key surface of 

enactrnent. There is possibly no more variegated bodily surface than a pregnant female. 

Onto this, endless ambivalence and debate can be foisted: "the abortion debate" will 

never be solved. The body, again, isn't strictly the separate source of these. 

F. The Public and the Private Cannot be Distinguished accordinn to Distinct Sets of 
Activities. 

Consider then, as our third attempt to locate the pnvate in the body, the less 

esoteric clairn that certain activities of the body are, by nature, private. That is, bodily 

behaviors or activities classifi the public or the private. With regard to the private, what 

activities are we speaking of! Nudity, thought, sexuality and ntuals of hygiene. Do these 

enact the nature of "the private"? With regard to the public, what exemplary activities are 

we speaking of? Contractuai agreements (especially buying and selling), voting, making 

and what is called work. How do these different activities map ont0 femininity and 

natality ? 

The more stringent demands for public modesty from females and gay couples, in 

addition to the extraordinary historical and cultural ranges of acceptability on public 

nudity, practices of hygiene, and sexuality, should alert us to the fact that we can not 

speak of al1 bodies, al1 of the time, but only about the way certain bodies and their 

activities establish relationships -- habits -- in networks of power. Some of those 

relationships are so habituated that they appear as if natural and universal. One example 

in our present North American culture is breast-feeding. Breast-feeding involves three of 



the allegedly private activities: there is some nudity, there is sorne sexuality, and it is a 

ritual of hygiene. In my own experience it also involved thinkuig about what was 

happening. There is, u n s q ~ s i n g l y ,  a scarcity of breast-feeding positive and supportive 

public spaces. Some public spaces specifically identie as breast-feeding positive. The 

use of these signs highlights the lack of these areas. Even in the obstetrics ward at the 

Nôtre Dame hospital in Montreal, there was no place where 1 could easily nurse my 

children: there was no "private" room set aside for this. There was a chair in the middle 

of the nursery (arnong the other babies; that is, arnong other adults there to be with their 

newborns), which, as we know, can be viewed through large windows fiom the hospital 

corridors. Also, the janitor cleaned the floor around me. It seems that such inhospitality 

rnakes breast-feeding only viable in pnvate, rather than an essentially private activity. 

Breast-feeding, then, and having sexual intercourse, and washing one's hair are neither 

essentially public nor private activities of the body, but they are construed that way, 

largely practiced that way, and hence are generally perceived to be that way. 

Persistent or consistent perception that these activities are fimdarnentally pnvate 

or public does not necessarily give us the truth about the nature of activities. Foucault 

suggest a wonderfiil example of perceptual inversion in The Use of Pleasure. It is fairly 

common to hem people express just such a distinction between early Greek and later 

Roman culture in terms of the treatrnent of sexuaiity as a public (acceptable) or a pnvate 

(unacceptable) bodily behavior, in this manner: The Greeks, it is said, were highly 

tolerant of public expressions of sexuality, while the Romans (and Early Christians) were 



increasingly intolerant of it. Yet Foucault provocatively asserts that precisely the opposite 

was true, at least if the relative quantities of extant literature can be used as an indicator. 

Foucault claims that Greek sources are notable for a general absence of the "long lists of 

possible acts...the m a n d s  of confession ... the tables that served to defme what was k i t ,  

pennitted, or normal, and to describe the vast family of prohibited gestures."" The 

writings displayed a rernarkable reserve, unlike the Christian texts, which lavishly and 

extensively did supply just those descriptions, classifications, deep regimens, etc. The 

perception, then, that Christianity demands the confinement of sexuality to the private, is 

countered by the fact that Christianity discussed sexuality, in public, at great length and 

in great erotic detail. This suggests that the activities of the body can occupy both realms; 

however, the same acts of the body can be received or rejected, displayed or relegated, 

rejected or approved of, as appropriate or inappropriate to those spaces. How these line 

up will depend again on a wider set of power relations which "catches the body up in 

them" including the power or perceptions and the authority to invert status. Individuals 

are readily able to, and are obliged to see themselves as having the status of private or 

public individuals while performing activities which provoke either a public or a 

private-inflected response. 

For instance, if a strong candidate for why a birth must take place in the hospital 

is that there the bodies of the mother and the newbom will be handled with better hygiene 

Michel Foucault. The Use of Pleasure: The Histow of Sexualitv. Vol. 2. Robert Hurley, tram. New 
York: Vintage, 1990b:38. 



practices than if this happened in the home, then why does this same argument 

conceniing the practices of the body and the best space to carry them out not also show 

up in support of having children in licensed daycare centers? Of course we al1 cite the 

potential contact with other children's gems, and the high incidence of second-hand 

infections, but notice that these are exactly the same kinds of nsks one would encounter 

in the hospital ... 

Irregular responses to, and relegation of activities to the pnvate or the public 

suggests that these are gendered, though again not in a perfectly consistent rnan.net. 

While, on the one hand, under the scheme long and widely endorsed, "that women must 

be excluded from the public real m... because they are the caretakers of the bodyt*,* a 

superabundance of female pomography and strip-clubs the world over illustrate that 

female public nudity is more exempt than any other kind of body from the rhetoric of 

relegation to the private." 

Even without these examples of activities which can and might take place in 

public were the public more hospitable, and activities which might take place in private 

were the public iess hospitable, any clairns of the activities of nudity and sexuality being 

Iris Marion Young, "Impartiality and the Civ ic Public: Some Implications of Feminist Critiques of 
Moral and Political Theory." Feminism: The Public and the Private. Ed. Joan Landes. Oxford: Oxford University 
Press , 1998:432. 

For a complementary study of the inability of the publidprivate distinction to locate the center of 
offense of public nudity, that is, to censor precisely what is said to need censoring, see my, "Antipom Cons and 
Pros: How Long is the A m  of the Law?" International Studies in Philoso~hy XXXII (1998):79-90. 



essentially private lead us back to the home, to the bedroom. i have already denied that 

this as a space which can be defmed independent of the public. 

Was my relegation to the home during the course of my visible pregnancy a 

response to the way in which the fact of my being a sexually active female was too 

clearly signified in public during those months? It wasn't having intercourse in the Street 

but might as well have been? Oppositely, 1 could as easily posit that being so large and 

sbapeless, 1 "was not looked upon as sexually active or desirable"," or, being so 

obviously aiready "taken", was temporarily exempted from public exposure. Perhaps 

sexuality and nudity are really among the essential, foundational activitiesJy of the 

"public" sphere? 

My experiences with respect to the activities of my body and the correlate 

prescriptives they drew were anything but clear and unambiguous in natality. 1 would 

expect that across class, race and age, there would be equally complex mixes. The 

mandatory pre-natal visits to the physician are at cross-purposes to the underlying belief 

that women, in the home, are the appropriate caretakers of bodies. These visits were 

certainly de-sexualized, exhibiting an "aloof matter of factness", possibly, as Young 
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Hete, 1 am thinking of Carole Pateman's "The Fratemal Social Contract", where she traces Freud's 
myth of  the inaugural violence of civil society not as a moment of economic necessity, but as a moment where the 
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suggests, "in order to preclude attaching sexual meaning to theni"." This would be 

consistent with the original schemata which designates intimacy as private. On the other 

hand consider that a regular occurrence during my months as a visibty pregnant woman 

was of being touched on the abdomen by complete strangers. Or, if not strangers, fkiends 

who never before had impulsively touched me. 1 consider this intirnate, non-consensual 

behaviour. Are these touches not a common occurrence with children, the elderly and the 

physically disabled? Such a diverse group suggests that such intimacies have nothing to 

do with the activities of those bodies and everything to do with the status accorded to 

those persons, as either persons or as objects. 

If the body itself is the primary inviolable privacy domain then what account can 

we give for treating different bodies with different degrees of propnetary respect? Isn't 

privacy itself "about certain activities of bodies" only about only some bodies, some of 

the time, under some conditions? Natality, then, is a kind of context according to which a 

range of activities can be classified as either pnvate or public. 

G. Are There Essentiallv Public Activities? 

1 would like now to consider a set activities which are taken to distinguish what is 

essentially public fiom what is essentially pnvate: commerce. The comection between 

property and this section becomes evident here. This will lead us into our next section on 

potlatching cultures where we will examine the ways that activities of property, too, are 



classified according to context. 

Al1 allegedly "public" activities of the body might be said to involve a certain 

genus of exchange - commerce - initiated between natural or artificial individuals, such 

as the exchange of labor and money between me (Karen Houle) and my employer (Mount 

Ailison University). These exchanges involve one or more of the following: labor, work, 

rights, debt, money, power, promissary notes, oaths, d e s ,  skills, votes, licences, 

commodities, products, property, utility, services. Public transactions involving one or 

more of these are the reciprocal, (relatively) immediate, mutual expressions of 

autonornous abstract individuals. They are undergirded by legai enforceability. They map 

ont0 Locke's notion of political power. 

Certainiy, not al1 exchanges are public matters. In the private reaim there are also 

kinds of transfers, but these are said to be essentially different, to involve different 

subjects, objects and above dl ,  intentions. Private "exchanges", by contrast, might 

involve: gifts, promises, labors of love, sex, children, heirloorns, vows, energy, 

affections, support, belonging, care, well-being, hospitality, names. Elements of private 

exchanges are said to satisfy the 'higher needs" of our personhood, to engage some 

primary part of what it means to be a human being." Public exchanges are general 

That the pnvate is tiindarnental in this respect is not universally held. Aristotle is a good candidate for 
the opposing view, that distinctly hurnan forms of excellence are practices of public or civic virtue. "Public life - 
the life of the citizen, the possibilities of fiiendship between equals, the attainment of virtue, the experiences of 
freedom, including contemplative fieedom ...." constitute the essential and best aspects of what it means to be 
distinct, as human. In Aristotle we learn that the tenns of the private bind us to necessity and utility; that is, to the 
reproduction of species, to the needs of the body, therefore in pnvate function we are not set apart from iiature and 
animals. See Nicomachean Ethics 1 142a25, 1 178a6ff and Book VII: 13 1 t 53 b(end); Politics 1333a30ff" 1 332b32; 
Anima 11.4 4 15a26-b7. W e  couid ask whether "thinking", which presumably can take place in the private realrn, is - 
fiee fiom necessity? Aristotie answers in Book X of the Nicomachean Ethics that the life of highest happiness is the 



whereas private ones are specific. Where they occur, pnvate exchanges are undergirded 

by custom or morality rather than economics or legality: there may be family pressure to 

contribute to a baby shower but it isn't anyone's right to receive a present. 

The nature and content of private exchange are taken to be ontologically distinct 

fkom the nature and content of public exchange. The contents of private exchange are 

said to be "beyond pri~e"~* and "inaiienable". They differ f?om public exchanges because 

they "are transfers ... without exploitation53 or c~mpensation."~ This is how "gift" is 

distinguished as a category of activity. If reciprocity of, Say, affection, happens to show 

itself in this realm, we Say that it isn't required to be immediate and is not the intended 

contemplative life, a life of philosophy. However, this life is only possible through virtue; and the Aristotelian 
virtues -justice, moderation, wisdom - are habits of the civic rather than the domestic realm- (The Basic Works of 
Aristotle. Ed. Richard McKeon, New York: Random House, 194 1). 

Henry Hansmann, "The Economics and Ethics of Markets for Human Organs." Journal of Health 
Politics. Policv and Law 14 (1989):57-85. 
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is only self-interest in disguise. If  al1 people can only ever be egoistic, then biologists can make no sustainable, 
substantive distinction between public and private exchange. See The Challenge of Humanistic Economics. Eds 
Lutz and Lux. Menlo Park: Benjamin Cummings, 1970. 



motive.55. To make a r e t m  in kind on gift or fnendship the object of one's gifi-giving or 

fiiendliness violates the Kantian maxim that persons should never be treated merely as 

means but always as ends-in-themselves. To pay for labors of love is seen as base, crass 

or ins~l t ing .~~ To refùse payment, or to refuse to entertain the idea of payment, for labors 

which otherwise can be and are paid for (sex, childbirth and rearing, housework) 

combines the ideals of fernininity and love, and in this, a Iine is forrned between public 

and private activity. Where, in private life, we fmd some kind of reciprocal venture, it 

registers as "support" rather than "economy"; indeed, such exemplary pnvate support is 

prescribed in Locke's conception of parental power. If and when "pnvate agreements" are 

legally enforceable - such as in the case of the duties of parents regarding the raising of 

children or the transfer of children (adoption) -- we find that these are also coded as if 

public contracts, in this case, between the parents and the State on behalf of the parties 

called ~hildren.5~ Fhally, where we find regulation of these kinds of extensions of the 

private into the public, it is mostly the province of non-profit agencies. 

Can we use this distinction between the kinds of exchanges which are, by nature, 

David A. Collard, "Blood and the Gift Relationship." Altniism and Economy. Oxford: Martin 
Robertson & Co., 1978: 140- 150. 

56 

Elizabeth S. Anderson, "ls Women's Labor a Commodity?" Philosovhv and Public Affairs 19: 1 
(1990):71-92; See also Phyllis Chester's The Sacred Bond: Motherhood under S i e ~ e .  London: Virago Press. 1988 
for a pro-maternalist attempt to rescue the "sacredness" o f  mothering fiom the corruption of  economics. 

57 

Edgar Page, "Donation, Surrogacy and Adoption." Journal of Amlied Phifoso~hv 1 :2 ( 1 984): 167. 



pnvate or public, to understand my matemal narrative? Evidently, the acts of having a 

baby, of becorning and being a mother, is the quintessential private activity -- the labour 

of love; the gifi -- the gift of life. There is, for rnany, the strongest of opinions that it is 

intrinsically evil to make a commodity out of life, and out of those things essential for 

life: blood, air, health, ova & sperm, a next generation." The persons involved (baby, 

Mom, Dad, women or men, society), the claim goes, can only be harmed, cheapened and 

coarsened by commercial influence, even when and where these sorts of contacts increase 

other heralded values, iike personal autonomy. This is forcetùlly and beautifully 

expressed by Marx. 

If money is the bond that binds me to human life, that binds society to me 
and me to nature and men, is not money the bond of ail bonds? C m  it not 
tie and untie al1 bonds? Is it not, therefore, also the universal means of 
separation ... it changes fidelity into infldelity, love into hate, hate into 
love....59 

This view about distinct ontological categories of what is human and what inhuman 

(property or commodity) appears as one of the central arguments against surrogate 

motherhood arrangements: 

Commercial surrogacy attempts to transform what is specifically women's 
labour - the work of bringing forth children into the world - into a 
commodity. It does so by replacing the parental noms which usually 
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govem the practice of gestating children with the economic noms which 
govem ordinary production processes. The appücation of commercial 
noms to women's labor reduces surrogate mothers fiom persons worthy of 
respect and consideration to objects of  mere use.a 

Clearly, what is private versus what is public flows fiom this prior distinction about the 

nature of activities. As this quotation suggests, it is not a matter of the optimal mix of 

economic and loving motives, but their sheer presence of absence, which qualifies and 

partitions our basic experiences into two distinct human reaims of activity: the pnvate or 

the public. In my natalist narrative, my association with the private sphere before and 

after birth, and the exception of the birth itself in the hospital, is nothing other than the 

story of a predominantly non-commercial (non-public) activity punctuated by another 

kind of exchange - the payment to a professional for the specialized services of laying in. 

Mothers epitomize the private self, the selfless self of love. Seeking the services of a 

skilled professional - and hence birthing in public - is a part of that love, rather than 

something foreign to it. Mothers who have and provide child-rearing capacities but who 

take money for these labors do not defme the ided, either of womanhood or of the private 

realm. Dr. Benjamin Spock, probably the most influentid American pediatrician, 

provides this advice to "working Moms": 

... the mother may decide to leave him in a foster daycare, that is to Say, in 
the care of a woman who makes a profession of caring for children. But 
the foster mother should be doing it because she loves children rather than 

Anderson, (1990:80). See also Mary Gibson, "Contract Motherhood: Social Practice in Social 
Context", Women and Criminal Justice 3: 1 (1 99 1):55-99. 



for the income it brings."' 

S~eculations: 

The division of the public and the pnvate dong the moneyllove split, again, does not so 

much reflect some deeper tmth about what is fiuidarnentally one kind of thing or another 

entirely different kind of thing, so much as it reflects a set of values which can be 

displayed as tnie via this split. Those ideals - hygiene, romantic love, autonomy, 

mascuiinity, dignity -- are not always of benefit to those who are expected to display 

them in one sphere or another. This theory of separate spheres, and particularly that one 

is the natural domain of man or of woman, "emphasized the complementary nature of 

men's and women's roles ...g lossing over their ineq~ality."~~ There are good arguments 

and good mechanisms for bringing public econornies into the private realm as a means of 

remedying this inequality: the wages for housework campaign is one example, paid 

maternity and patemity leave is another. Susan Okin suggests a leveling method by which 

both the non-waged stay-at-home care giver and the waged worker have equal access to 

earnings. Under the account of the nature of the pnvate that 1 have just sketched, women, 

by v h e  of exercising their capacities as reproducers, caretakers, (non-paid, non- 

recognized laborers) in the private sphere, opt out of their capacity to enter political 
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association as free, equd rational individu& "capable of owning property"? If the 

conditions of, and gains afforded through politicai association lie in one's relationship to 

commerce, then women will never achieve overall equality. Related to this, feminists 

have argued that uncouplhg reproduction fiom the strictiy private, such as artificial 

insemination or surrogate motherhood arrangements, are "'not inherently dehumanizing' 

and rnight be part of the solution to women's oppression within the patriarchal family."" 

The publiclprivate so conceived, is clearly a political, rather than (or maybe in addition 

to) a natural matter. Specifically, these ferninists suggest that in a just society, this 

distinction would not exist. 

Examples fiom outside white, middletlass, liberal culture highlight that 

sketching the publiclprivate distinction in this way, and rallying a particular vision of 

those values behind it are the prerogative of a vantage point. "In most of the world's 

poorest regions, sex is bartered as easily and with nearly as little moral stigma as 

banana~."~5 But, even "within" North American culture, the private and the public are not 

even as separate as we rnight pretend or wish. Or, that we ourselves blend love and 

commerce depending upon what purposes the ratios serve. The increasing addition of 

"prenuptial agreements" to marriage vows paints j ust such a pichire. "Increasingly, 
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marriage itself is being recast as another budget item in everyone's personal finance 

p~rtfolio."~ Hitt notes that ail things ailegedly good and true and human in this world - 

mamage, healthcare, education and Church - are increasingly operating under, or 

described in, market terms. Hitt also reminds us that the institution of marriage q w  

public institution is an historicaily-bound, state-sanctioned legal, rather than private 

entity. This makes the current trend toward prenuptial agreements a reversion to pre- 

Counçil of Trent terms, rather than a novel progression. 

It is not the case that certain kinds of public activities are, by nature, public and 

therefore are able to define a separate sphere in this. It is the uptake and application of 

these two sets of activities which does the work of dividing off, as if separate and distinct, 

what is private fiom what is public. There are specific historical and politicai relations 

between the appzarance of the phenomena (publicity or pnvacy), and the kinds of forces 

responsible for their appearance as habitua1 patterns. In this section 1 have attempted to 

destabilize the presumed naturalness or foundations of the public and pnvate distinction, 

and to superimpose this destabilization against an experiential narrative within which the 

public and private played cornplex roles. This first section, then, is intended to provoke 

questions about how the patterns of public and private become established and 

naturalized, and, whether or not these patterns serve the interests of persons directly 

implicated in them? In the next section 1 am going to depart fiom my natalist narrative 

Jack Hitt, "Marriage la Market", The New York Time Magazine, March 19th, 2000: 17- 18. In order 
to preserve its distinct, non-commercial essence Hitts shifts the center of a marriage bond from the vows to the 
emotional state o f  being in love. 



(though 1 will r e m  to it at the end of this chapter) and look more directly at how 

patterns of property connect up, historically, with this naturalized public/private 

distinction. 1 do this by looking at potlatch economies and their encounters with capitalist 

economies. As an analogue to my own "confinement" as a pregnant female, 1 hope to 

illustrate how quite dBerent, yet equally cornplex, life-giving activities become confined 

to the private domain under a specific set of conditions. These sets of conditions or forces 

organize the discursive field of property: they divide individuals from the group, they 

divide women fiom men, they relegate women to the private sphere, and relegate men 

and property to the public, and they rnoralize/criminalize any activity which does not fail 

into line with these divisions. This division takes place via many forces at many levels 

over an historical fiame. Genealogical analysis requires that we pay close attention to 

these histoncal details. A longitudinal look at potlatching, then, will m e r  undermine 

the ciaim that public space is, by nature, the realm of property and commerce. It will 

M e r  reveal that property is discursively formed through discemible microforces at 

work to divide and confine. We will discover that potlatch, while avoiding the 

public/private relation, does not entirely avoid the inequality problems. This fact 

underscores that we can't Say definitively that potlatch is a better mode1 for property or a 

worse one, but that we must look at the kinds of relations working to create and sustain 

these practices, and to Say something about who and what these relations are in the 

interests of. In the final section of this chapter, 1 will take one of these "microforces" - 

the creation of specific subjects of authority - back to the natalist narrative, in light of a 



larger tiamework of power relations, to discuss whether natalist authority is in the 

interests of women. 

Part Two: The Potlatch Series 

There is perhaps no better socioeconomic counter-example to late 20th-century 

capitalisrn's "global society", with its division of private gift-giving versus public 

commodity-trading, than the potlatching societies of the Paci fic North West which James 

Cook (1778) and George Vancouver (1792) encountered at the end of the1 8th century:*' 

the Kwakiutl, the Haida, the Tsimshiam, Tlingit, the Coast Salish, the Nootka, and the 

Bella Coola. While each of these language-based Nations practiced elaborate variants of 

potlatching, and, while among anthropologists, there are competing theones regarding the 

ultimate function of the potlatch, the ethos and motives of potlatching cultures, the terms 

and units of exchange, and even the characteristics of those individuals who practiced 

potlatching; these nonetheless al1 quali@ as "total social fact" type economies afler that 

described by Marcel Mauss 

What Mauss meant by this is that gJ aspects of a nation, however they appear as 

"public", "private" or "social" fiinction (mariage, survival, sex, war, religion, humour, 

Even the practices of trading, ceremonies and rnobility which anthropologists recorded rnay already 
have been re-organized in relation to European contact; in other words, that what we came to know about these 
cultures, via these anthropologists, as a "counter-example" might have been even more pronouncedly different than 
what was the case prior to contact. Smith (1999:86) alludes to the debate as to whether the pattern of settling in 
winter villages, where most of the ritual ceremonial events were held, may have been a pst-contact effect. 

Marcel Mauss. The Gift: The Form and Reason for Exchanee in Archaic Societies, Trans. W.D. Halls. 
New York: Norton, 1990. 



activities, theatre, property of al1 manner, crafts, status, myths, education), d l  are 

threaded through a single ovemding mechanism, the potlatch. Everv single member of a 

nation (tribes, families, and individuals) has a vested interest in the potlatch, and each 

physically participates in these ceremonies, since the outcome of the ceremony will have 

some bearing on him or her. This is tme of those individuais with or desiring a name and 

rank (a "seat"), rnembers of family-groupings (numayam) with names and rad ,  and 

larger ritual congregation, which exchanges name, rank and wealth. These persons do not 

hold their "seat" from the moment of birth to death, but receive a rank fiom one who 

gives it up entirely, at a succession ceremony. This interest is also tnie of "cornmoners", 

or those members of tribes without name or rank, since they still exist in relations of 

mutuality and usefidness with the chief and his groupuig, and are potential if not 

preferred name-takers.* 

Al1 rights, duties, and privileges flow from title, though title does not flow 

unidirectionally, as we saw with the patriarchalism Filmer defended. It is status which is 

potlatched. Status is the scarcity ~ondition.~~ Rank and name are what could be called 

ones "property" rather than ones mere possession in land, things or even people. These 

latter are what is "given" and enacted in potlatch in order to gain or maintain the prestige 

and rights to a name, rights which arise fiom and are confirmed in a ritualized generosity. 
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Potlatch is a true and full form of social contract: rnembers of society are contractors 

with ail other rnembers. Moreoever, these ritualized exchanges mimic a structure of rights 

and obligations which is considered to have been negotiated between the wortd and the 

humans who occupy it; between the human and the spirit chiefs. In exchange for the gifis 

the ancestral beings bestowed upon humans, including a claim to an ancestral heritage 

based in the earth, the chief must mode1 and continuously enact, among and across tribes, 

this fundamental dl-embracing compact." It is an economy of and for al1 these members, 

and al1 possible exchanges between thern. It is, 

... an economy many stages removed fiom ordinary subsistence activities, 
an elaborate hierarchy of social positions possessing scarcity value, and 
the development of so complex a scheme of credit, investment and interest 
that it is accurately descriptive to tem it "finan~e".~ 

"Potlatch means "to flattenu." Chiefs flatten each other (therefore their people flatten 

others) with gifis, as responses to etemal and local challenges to name and rank. 

Potiatching also occurs not in direct reaction to property threats or gains but as a 

spectacle in celebrations of girls' menses, of marriage, of death, of the completion of 

projects. Status is asserted, transferred and reasserted continually through acc~mulation,~~ 
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One often heard contemptuous evaluation o f  the Kwakiutl was that they were lazy, lacking in 
industriousness, regularity, and the basic requirernents for civilized social fiinction: a desire for, and strategies for 
accumulation. (Halladay, 1890 Annual Report, Canadian Indian Affairs). Codere (1950) corrects this view. Cleariy, 



debt and credit arrangements, followed by excessive, calculated "gifls" and their spectacle 

of giving. It is like givhg away a present with the pnce-tag on, where everyone sees both 

the giving and the price tag. Chiefs even go so far as to destroy their own villages' most 

valuable property in fiont of the collective. These items do not "belong" to him, nor to 

the members of the community. They are means to gaining and maintainhg the things 

which can be said to properly belong to thern, their rank. Because of his rank, both as an 

individual and as the representative of a group with a relative ranking among groups, his 

gestures are gestures on their behalf, and initiate the mechanism of potlatch in which they 

stand to gain or lose rank. When a chief gives his name in a succession ceremony, he 

does not remain an old royal hand-waver: his rank disavows him entirely and he must 

return to the status of an unnamed; even to the extent of dismantling and giving away the 

boards of his house, which are also imbued with the same spirit and power which is no 

longer that persons' prerogative to enjoy? 

While each of them fights for rank and names at the level of their individual 

selves (and this shifts), they aiso are members of a larger whole which fights for rank and 

name. That the latter - the relative rank and wealth of the numayams - is more stable than 

the former - the relative rank and wealth of individuals - suggests that individuals likely 

conceived of themselves fmt as parts of the group and second, as unique members within 

the potlatch was a kind o f  industry which required a high level o f  skill, production and accumulation. The Kwakiutl 
were not idle and lazy; they were fiercely hard-working and extremeiy well organized. It's simply that, at the level 
o f  the individual, they didn't continuously hold ont0 what they made or gathered, but put it al1 back into circulation. 

Smith (I999:92). 



that group." When a chief, then, destroys everything that the group has, in this they al1 

bear witness to this highest indicator of wealth: the willingness to impoverish oneself. 

The potlatch is the ostentatious and dramatic distribution of property by 
the holder of a fixed, ranked, and named social position, to other position 
holders. The purpose is to validate the hereditary clairns to the position 
and to live up to it by maintainhg its relative glory and rank against the 
nvalrous claims of others." 

Potlatching cultures exhibited those activities which we now take to be the distinct marks 

of public activity - "finance" - yet they did so within a structure of exchange which we 

generally take to be indicative of the private - "gifts" and "name-giving". Furthemore, 

this structure was not separate ntuals of life (sex, eating) and death (wu, funerals). 

Potlatch societies seemed to have combined gift and commerce, buying and selling and 

affective ties under the same hct ion.  These same societies seemed to lack a division of 

public and pnvate (or to have drawn that distinction so differently fiom our own that we 

can't readily compare them). "The things which appeared to be most private were in fact 

the most public". 'What is strictly personal, you give away." Because of this breadth and 

depth of mechanism, Helen Codere denounced Franz Boas' organization of Kwakiutl 

society into public and private as "nonsense"." 

Franz Boas, "The Social Organization and the Secret Societies of the Kwakiutl Indians." Re~ort of the 
U.S. National Museum for 1895. Washington, D.C. ( t 897):3 14. 
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The example of potlatching suggests that the public/private distinction (in 

property, in activities, in kin relations) as we know and practice if does not pre-date and 

ground commerce," but precisely the opposite: that specific forms of power/knowledge 

drive a public to be distinct fiom a pnvate, and that those partitionhg forms of 

power/knowledge were moderate or absent fiom potlatch culture. Gift is not necessarily 

distinct fiom non-gift, but similarfy, has become stratified as a distinct kind of behavior 

or t h g  in post-potlatch type cultures. The cornmerce/gift distinction is not foundational, 

but certain sets of behaviors came to be interpreted as belonging to one category or 

another. This would be tnie of the anthropologists who observed and named certain 

behaviors of the potlatching Abongnds as one thing and not another despite the fact that, 

... the behavior of two altruists in interaction with one another can look like 
exchange. A gives to B, and B gives to A. Conversely, what we ordinarily 
take to be exchange may really be a form of reciprocai giving. There is no 
logical way to distinguish tbe two." 

Thus, it is by examining the transition fiom potlatching societies to modem capitalist 

society (or the replacement of one by the other) that we can determine the specific 

historical, economic, political and epistemic forces which caused a public/pnvate split to 

occur and to prevail. From the point of view of property, the production of private/public 

meant the relegation of gift (such as the gift of life) to one, and commerce (such as the 

One of Mauss' main theses is to disprove the thesis of progress which holds that commerce arrives late 
in "civilization". 
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sale of reproductive or sexuai services) to another of these zones. In what follows 1 will 

try to extract the general features of these forces fiom the historical details, and highlight 

what 1 take to be the changing trends in those forces which patterned and stabilized the 

pu bliclprivate division. 

Six General Features of Potlatch Economies 

Potlatching does not emerge with capital econorny, but is a pre-caoitalist form of 

economy. The history of potlatch economies of this region can be divided into four 

phases: Pre-Contact, (fCorn the indefinite past until 1792), the Early Contact penod 

beginning with direct contact with Occidental civilization and running until 1849 (when 

the Hudson's Bay Company estabiished a trading post at Fort Rupert), and the Late 

Contact period during which there appeared to be an exponential growth in potlatching 

volume and a correlate growth in anthropologicai data tracking the system. This perïod is 

fiom 1849-1927 (when the Canadian Indian Act outlawed the potlatch), and the 

Post-potlatch penod, fiom 1920's to the present." Data on potlatching cornes from two 

types of sources: government reports and anthropological fieidwork. Al1 major early 

20th-century anthropologists studied potlatching indigenous societies, beginning with 

Franz Boas and Hunt, then Levi-Strauss, Malinowski, Levi-Bnihl, Edward Curtis, 

Margaret Mead, Ruth Benedict, and Helen Codere. 

From their various studies, 1 have extracted six general feahws which c m  be 

This periodization is Stuart Piddocke's, "The Potlatch System of the Southern Kwakiutl: A New 
Perspective." Environment and Cultural Behaviour. Andrew Vayda, ed. Garden City, N.Y.:Natural History Press, 
(1969): 130-153. 



found in potlatching nations, and which are distinct features ftom those nations of 

late-capitalism. 1 cannot gauge whether these features made potlatching possible, or were 

the result of itan My larger argument is that these generaf features fonn a socioculturai 

field, with a unique structure of power, and within which the public and the private are 

continuous and indistinct, rather than discontinuous and distinct. As we read through 

these, it is important to reflect upon how changes in these features, sometimes very 

desirable ones like the shift from inequality to equality of persons, inaugurated the 

public/private split with its quite different array of desirable and undesirable features. 

This is important to keep in mind for two reasons: first, in keeping with my warnings in 

Chapter One, to ward off simplistic normative or historically progressive evaluations of 

such shifis; second, to keep us focused on the formal features of power relations 

underlying such shifis which displays to us something of the conditions of change for the 

discursive field of property. 

1) Elaborate. Comprehensive "Kin " Structure. Potlatching nations were divided and 

ranked by temtory; each temtory was home to a politically autonomous identity group (a 

village headed by a ranked chief bearing a cosmological relation to a founding ancestor). 

Each group was subdivided into three to seven ranked family groupings, called 

numayams. These farnily groupings were enormous (on average fi@ persons), occupied a 

single dwelling and, when traveling, a single canoe. The village itself was a highly 
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sociable, CO-operative unit: villages potlatched against other villages. Relations within 

these numayams were not restricted to exogenous and endogenous kin: 

A numayam was not a kinship unit in which members couid dernonstrate 
connections through descent or affinity. M a t  gave it definition was 
succession in the chiefly "status lineage" that bore the name of the 
founding [animai] ancestor, swrounded by associate groups and 
segments ...as well as commoners of diverse ongins. Miiat ion with the 
core lineage was neithet exclusively patrilineal nor matdineal but could 
be obtained through either parent." 

#2. Inequaiiîy. However, no single village, family or individual was ever considered 

formaily e ~ u a l  to another". Persons were not equal therefore could only be compared and 

exchanged on a "roughly-equal statu" basis." The entire social fabric was not only 

named but ranked in accordance with these rough comparkons. One rule permeated al1 

"total social fact" cultures, and that was that al1 would be ranked fiom last to first, and 

that the £ k t  receives fmt. Forms of justice and commerce followed fiom this ontology: 

since not al1 men count equally (because each bears a unique name, position, crest and set 

of privileges), the death of one man might need to be answered by the deaths of a 
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h~ndred .~  It is because of this strict yet anexact ranking that continuous potlatchhg was 

desirable, possible, and necessary. 

3) Geogruphy and Fïuidiiy. These nations were distributed dong thousands of kilometers 

of Pacific Rim Rainforest (coast and islands). They were not, strictly speaking, nomadic 

people (since they did inhabit land locations, at least seasonaily), but one might suggest 

that they were geographicaily enabled by the aquatic (since the entire villages moved 

regularly back and forth between one another to potlatch). They were more fluid than 

they were static. 

4) Moderute Climate. The climate of the region afTorded the Pacific Rim Nations a 

stable, superabundant and varied food supply. For survival, they did not need to hoard 

foodstuffs, nor have a system of carefùl distribution assuring a common level of need, nor 

develop agriculture. Nor did they need to trade goods. A relative ease of living allowed 

them thne to develop "higher arts"" A generous and varied material base meant that they 

had tirne to devote to other activities than subsistence related ones. They were renowned 

as skilled artisans: carvers and wood workers. Partly this was also thanks to living in an 

area where magnificent cedars (Thwa *~antica) gew, from which massive canoes, 
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totems and even longhouses could be fashioned. This abundance also allowed them to 

participate en masse in potlatch festivals, which we by no means tiee of ornamentation, 

dramatic plays, poetry and other fiivolities. These festivities themselves assured an even 

more diverse material base and stable economy. Cultures of excess or adequacy and not 

scarcity are able to sustain a contïnuous "public" and "private" shce the hoarding of 

goods (wives, oil, information) is not a necessary strategy for individual survival. 

5) Oral/Visual Tradition. These cultures were pre-literate. There is no evidence of 

writing. This is highly significant to the question of the public and the private since, "the 

Indian has no system of writing and consequently, to guarantee the transaction, the 

promise is made in public".n8 They made and passed on knowledge, and updated 

information during: social gatherings in the form of speeches, dance, stories, totemic 

carvings and Song. Potlatches were fiequent enough and dl-embracing enough that the 

collective memory they relied upon as knowledge was as functionally accurate. 

AU members of al1 the various families (phatries and numayams) attended all the big 

potlatches (usually two per year in ten day runs, with many hundreds of smaller 

ceremonials)." In al1 cases the granting of a name had to be publically witnessed and 

legitimized in a distributional event, before invited guests."" 

There were not only social and economic purposes to attending potlatch, the pain 
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or loss of one's own social position, but e~istemic functions as well. Knowledge, power 

and property are tied together here, in unique formal alignment. In potlatch d l  persons 

bear collective witness to the gift exchanges so that a common agreement could be held 

regarding the degree to which a summoning chief had successfully or unsuccessfblly 

potlatched? It is safe to assume that this assessrnent could be both qualitatively and 

quantitatively accurate. Codere reminds us that each indian had much to lose or to gain 

by the accuracy of the record, therefore the collective memory was very sharp. Although 

physical violence (warfiwe, fighting with weapons) were seen as equal means of gaining 

pnvilege, eventually potlatching (fighting with property) absorbed the warring fùnction 

and expanded to express it (dramatically, metaphoncally) because in potlatch, "social 

prestige and rivairy could be more fùlly expressed and drarnati~ed"~ than it could be in 

warfare. This is precisely because warring with property included al1 but did not destroy 

the participants. 

... spectators would act as witnesses to the changes of status thus 
announced and to whatever other transactions also went on. Such 
mernorable events there fore served the fûnction of rnarking and validating 

Derrida's account of  the logic of the gift as we know it supports my contention that what occurs under 
potlatch as "gift" is not related to the ontology of gift as distinct from commerce. According to Derrida, "gift' defies 
a metaphysics of  presence; it inaugurates and operates according to "a radical forgetting", rather than an accurate 
remembering."As the condition for a gift to be given, this forgetting must be radical not only on the part of the 
donee but first of all.,.on the part o f  the donor. It ... must not be kept in memory, retained as ... sym bolic. For the 
symbol immediately engages one in restitution ...[ t]he gifl must not even appear or si@@, consciously or 
unconsciously, as gi fi..."( Jacques Derrida, Given Time: 1. Counterfeit Monev. Trans. Peggy Kamuf. Chicago: 
University of  Chicago Press, l992:23). 
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changes in social status." 

There are connections between a lack of writing, the necessity of transparent, inclusive 

transactions, the comparable epistemic vaIue of each individual agent as witness, and the 

accuracy of the collective record. This suggests a role for the emergence of epistemic 

inequity - authoritative knowers and therefore also non-knowers- in the bifurcation of a 

private fiom a public. 

6) Near Equivalencies of Value. Records fiom Early Contact era indicate that the chief 

items potlatched were foodstuffs, cedar mats and boxes, slaves, oolichan oil, canoes, 

wives, and fiirs. These were "near equivalences". They were also entirely fùnctional: even 

the "fetish objects" were centrai to, rather than independent of, circulation. None of these 

items are, strictly speaking, standard measure. There was no "money". Nor was there a 

second order item which served as a standard measure, through which al1 these items 

could be converted into equivalences. M a t  made these rough equivalences fùnction as a 

workable base for commercial order was a complex system of rough matching and 

continuous shuffiing. This would be tme as much for the items shuffled as for the 

individuals shuffling. The feature of non-equivalences ensured that the potlatch was a 

continuous process; that participants could not see their role not as originators or 

completors of a cycle; 'Wie donor is already a donee, any prestation is always already a 
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counterprestation -..."" but as upholders of a continuously decentered system which "even 

the chiefs did not fully compute or understand."% Codere adds another closely related 

observation: 

... the preparations and the potlatches formed together such a continuous 
process that for the most part no obvious starting point for description or 
analysis can be found? 

Thus there are connections between the complexity of exchange (objects and persons), 

the lack of standard of exchange, and the inability to establish final authority or final ends 

about the process, the Buidity of cultural geography and the surplus of basic material 

goods, and the inability to instigate a mie of exclusion. 

The Arriva1 of a Parallei Economv 

After 1849 and before the tum of the century, we observe some major changes in 

the anthropologicai record. First, the nurnber and volume of potlatches were escalating. 

This is related to two other important facts. Fust, the construction of the Hudson Bay 

Trading Post at Fort Rupert marks the appearance in the area of a "direct, non-traditional 

source of wealth". The Kwakiutl began trading some goods with the White people, in 

order to procure goods which they (initially) saw as meeting some basic subsistence 
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needs in a better way than their traditionai goods. These new European-made items were 

also then coveted as fetish objects. Although there was an array of "European" goods 

available, one particular item took on a fantastic role of its own in both Indian life, and 

then, the potlatch economy. That was the Hudson Bay wool blanket. Since an individual 

Indian was paid by the White man in fixed amounts of money, and since the Indians, not 

needing money, were always able to convert their payment into fixed nurnbers of 

blankets, (or were paid their wages directly in blankets) there developed a new, parallel 

commodity-based valuelexchange system dongside the traditional potlatch system. This 

new system involved: 1 ) individuals making one-time-only (discontinuous) exchanges 

with non-kin strangers (buying and selling); 2) individuals trading what they could now 

consider their own (private property = anything that fell outside of the debt-gift 

constraints of upcoming potlatch ceremonies, i.e. not public, i.e. surplus); and especially, 

3) the introduction of standard units of measure, the blanket. It was not the case that the 

blankets were exceptionally beautifid" or even more useful than traditional coverings. 

Very shortly the two economies stopped ruMing parallel and intersected: the 

blankets themselves were introduced into the potlatch economy as items which could 

count both as commodity and as property. The blanket could be given away in accurate 

numbers, be retumed with accuracy, and be destroyed with accuracy. A blanket was, "a 

There was, in fact, a prior tradition of weaving and decorating blankets, which these blankets of 
"coasse broad blue cloth" replaced. 



comrnon, usefid standard capable of reduction and accurate basis for compari~on."~ The 

entire potlatch economy was quickly dominated, at the end of the 19th century, by tallies 

in blankets. For instance, the number of blankets traded in 1849 was twenty, compared to 

33,000 traded in 1936.98 

Shifts in the Features of Potlatchine Cultures 

What followed fiom this intersection of economics? 

First, the accuracy of measure afforded by a standard of measure decreases the 

possibility that two individuais will be actuaily known as unequal, therefore there were 

larger and more fiequent public contest to establish or denounce status. Potlatch is driven 

by reputation and speculation as much as it is by the exchanges which level these. The 

sheer volume of blankets available via trade with the Hudson Bay Company, combined 

with this kind of commodity accuracy increased the scde of each spectacle: the number 

of blankets traded and destroyed as a pure show of wealth increased geometricaily. This 

accelerates the cycles of potlatching since it is the altemating cycles of credit and debt 

which keeps the system fiom collapsing. The blankets stand in for a sizable name, but 

they also begin to be the kind of thing that has power relations independent of tribal 

status: capital. The third important change is that exchange of units promotes counting 

alone, as opposed to quantitative and qualitative evaluation. A tally-stick becarne the 
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means of remembering the transaction decreasing the functional need for amassing 

witnesses to the spectacle. Plus, it is perhaps more tedious to watch blankets heaped on 

blankets than the previous array of goods, so interest in witnessing the spectacle may 

have waned somewhat. Without the rate limiting step which scheduling potiatches in 

locations and in tirnes which al1 persons would attend forced on the system, more "sub" 

potlatches could take place which, while accomplishing some of the tasks of 

redistribution of wealth and affirmation of rank, did not klfil the incidental role of 

creating a total social present. 

Al1 of these together culminate in the production of a new role within the system: 

the key witness, the tally-stick boy. The tally-stick boy was simply the one who counted 

the exchanges, who represented the size of the threat and the success of the rebuttal, the 

intentions of each chief, numencally. In this stick and its notches is promoted one 

individual who holds (literally) the final truth about the success or failure of the ceremony 

and the means of its verification. The formerly diffuse, continuous and evenly distnbuted 

net of power/knowledge relations of the collective is concentrated in an individual role, 

because now only one person is required to fulfill that role. It is also a role which requires 

different practical skills than the old role of witness; even different skills than the role of 

potlatcher. It requires numeracy and marking. Possession relies upon the capacity to 

mark, 

To possess something not by hand by by mark is to universalize the 
ownership relation beyond physical grasping into a kind of cognitive and 
institutional representing ... the paradigm of property has...shifted from 



occupying plots of land to information proces~ing.~ 

If this new role of information-bearer occurs within a context where there is a division of 

labor, then only those who have nurneracy and writing skills can occupy this role.Im 

This one single role is a unique knowledge position, and in this, reorganizes the 

structure of the power relations of that society. A new relation to truth is not merely a 

new epistemology or a new hermeneutics, but "a structural, instrumental and ontoIogical 

condition for establishing an individ~al".~~' Structural changes, changes of direction or 

discontinuities, cannot take place without an individuated individual to form a pole 

around which new relations form. 

Second, tribes also started to settle closer and closer to the HBC distribution 

outlets: they corn bined non-exogenously as new viilages, and (possi bl y because of this) 

many began to live in single-family dwellings where previously they had lived in multi- 

family dwellings known as long-houses. When there is only one family per house, the 

material which is used to build his house, the things which fil1 his house, and the select 

few who live and sleep under one roof, become the "private domain", even the 

possessions of one man. That there could even be some possession reserved for persona1 
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use and kept out of potlatch circulation depends upon the ability to keep things out of 

generai view. What could be made invisible to the rest while still maintainhg public 

debtorkreditor status in the potlatch econorny becomes what is "his alone". The private, 

then, is fmt a place. an actual physical zone in which a certain kind of general knowledge 

- public scrutiny - can be excluded. To make "the private", what is needed is a 

physically individuated place where that private can operate (for the individual to 

withhold fiom the collective, or for the collective to exclude fiom itself) as a zone of 

exclusion. This historical account shows "the private" as a kind of bud which grows off 

tiom previous public cycles of distribution. This inverts Locke's account where pnvate 

property is the base fiom which communal and affective ties c m  then be built. 

A real space and a conception of the nature of that space are mutually 

conditioning. The nature of a space is thus politically or morally inflected depending 

upon what it can be made to exclude or include. Foucault notes the political ends to 

which architecture was applied at the end of the 18th century, in Europe, precisely 

because of the capacity of a spatial reconfiguration to contain or promote any number of 

political, moral or economic values. 

... in the 18th century one sees the development of reflection upon 
architecture as a fwiction of the aims and techniques of govemrnent of 
societies. One begins to see a f o m  of political literature that addresses 
what the order of a society should be, what a city should be, given the 
requirements of the maintenance of order; given that one should avoid 
epidemics, avoid revolts, permit a decent and moral farnily life and so on. 



... And how should houses be built?lm 

The Kwakiutl occupying European-styled housing meant that like the Europeans, those 

private spaces could now be gauged as a comparable moral domain. What I mean by this 

is that when different groups "occupy" different kinds of spaces (architecturally, 

politically, geographically), they can be condemned as opposites, "heathen" or "beastly 

communists", but they cannot be condemned as lesser beings, as Merior to oneself. 

When Aboriginals occupied European-type housing the moral judgements of dirty, 

unkempt, licentious, lazy and disrespecthl of property could be brought against them. 

Changes in patterns of settlement, then, supported changes in patterns of judgment. 

Occupation of single family dwellings seems to promise increased individual 

positive and negative freedoms, especially freedom from k i n g  part of the whole at ail 

times. Private space is an invisibility, which, like writing arnong illiterate persons, grants 

a level of control and secrecy. However, Foucault has suggested, perhaps paradoxically, 

that spatial individuation can increase visibility, surveillance and hence intervention; that 

is, can actually decrease fieedom. This point is related to the one above. His famous 

analysis of Bentham's "Panopticon" makes the case that "privacy" - the private jail ce11 in 

which the lone criminal appears to be protected fiom the masses, and the masses 

protected from the criminal, the recipients of modem considerations of justice - is really 

an architectural condition for the exercise of maximum control of that individual. "In the 
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first instance, discipline proceeds fiom the distribution of individuals in ~pace.*~O~ Partly 

this control is effected through the agency of the individuals who appropriate or fit 

themselves to, the individuated spaces of the private. 

Third, many indigenes began to enter into other sorts of "seasonal" work labor 

relations with the whites they were in contact with, as a way of procuriag more blankets 

andior more personal items. For women, this labour included (a major source of income 

during the Yukon Gold Rush) prostituti~n.~~ Also: the population of these (and dl) 

Indigenous Nations plummeted. Earliest figures count the size of the Kwakiutl as 

numbering around 25,000 to 30,000 individuais. The census figures drop to 2,000 by the 

tum of the century. Codere szys that the influx of smallpox, measles and influenza cut the 

native population in haif, typically within a few years of contact with white culture. The 

record is not perfectly accurate: many men were away fishing much of the time; the 

system of naming and counting which early census-takers used might not have matched 

Foucault (1979: 14 1). 
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the populations later tallied. It is clear though, that in the span of less than a century 

thriving, rich cultures were decimated. We know that "White man's diseases" killed off 

these populations,10S but according to what mechanism of penetration, circulation, and 

recirculation? Obviously a mechanism for this already existed within those cultures, But 

whites did not participate in potlatches, except as the odd observer. However, the blankets 

that came fiom trading with the white man were the very things that bred and carried the 

smallpox, measles and influenza. And the prostituted women who retwned from Victoria 

with money for their husbands to buy blankets to potlatch, ais0 carried back venereal 

diseases ("scrofida") which sterilized their husbands. 

A radical popuiation decline meant that the status and names which were once the 

item of scarcity were no longer scarce. In fact, there were relatively more and more 

"higher positions" availabie, which meant a much less ngidly stratified society. It was for 

the first tirne ever, an upwardly mobile, and an egalitarian-tending society. To distinguish 

oneself required something more aggressive than participating in an overall social 

movement: it required marks of individuality which augmented the special status of a 

narne. What was "scarce" or "coveted" were "lwcury items" (any other items could be 

bought directly), and "novelty items" (sadly, cheap gadgets and trinkets). Like many 

people today, the Natives began to distinguish themselves fiom others according to the 

things that they "owned", rather than the names that they held and the correlate portion of 

liberties and respect they established in relation to the whole, the larger group. Surviving 

- -  - 
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natives procured these things, and, like the White settlers around them, kept them for 

themselves and their families. The private was constituted as a property domain. This 

changed the meaning of potlatch. The potlatch in the early 20th century became 

somethg  more akin to social entertainment, a portion of the social fabric, not its 

entirety . 

Fourth, there is one last critical factor in the shifi to of the West Coast tribes to a 

pubWprivate society. That is the crimindiLation of potlatching by the Canadian 

government in 1927. Criminalization of potlatch is just one specific example of the larger 

juridical practice of binary division into "legal" and "illegai". This fust division joins 

together psychologicai and moral terms with a legal framework, and makes possible the 

organization of peoples into the subsequent categories: "humane" and "inhumane", 

"civilized" and "uncivilized", "lawfül" and "lawless". This organization will be carried 

out by the State but also by population upon themselves. Juridical practice is an effective, 

"single-stroke"IM means of converting a unity into a binary. It is an example of what 

Deleuze and Guattari identiQ as an "exclusive disjunctive syn thes i~" .~~~ In the case of the 

15th- to 19th-century interfaces between Indigenous and European cultures the world 

over, the main the target of juridical conversion was, 

Gilles DeIeuze and Félix Guattari. "The Apparatus o f  Capture." A Thousand Plateaus. Trans. Brian 
Massumi. Minneapolis: University of Minnesota Press, 1987:448-450. 
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... beastly communism ... a social order based on networks and kinship 
centred on afnliation to family groups and tribes as opposed to individual 
interests.. . .lm 

This social order of potlatching cultures could be "discontinued", broken into a senes of 

individual interests preceding group interests, through outlawing the communal and 

offering individuai interests as the means to legality, respectability, political and 

econornic enfranchisement; in otherwords, through liberal progress. However, in the 

absence of "individual interests", (or better, in the absence of the right kind of individual 

interests) a takeover culture must first create them. Generally speaking, a colonizing 

culture offers to its protectorate access to a system of rights (property, political 

representation, recognition and identification) or a system of penalties which can only be 

applied to individuals. In the case of the potlatch, the application of partitioned penalties 

was less than successfiil: 

the law was framed in terms of the individual offender, yet the "crime" 
was one of which a whole people lpast and future] was guiIty.Iw 

One could Say that the potlatch was, by definition, an on-going group project. The 

prosecution of a few individuals, even key individuals like Chiefs did little to break the 

continuity and critical mass of potlatching. Communal hoIdings or traditionally total 
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social practices will be broken hto smaller parts, or retained as a whole, depending on the 

degree to which the gains of conversion to legality/illegality outweigh the costs of 

non-confonnity. There will be a different configuration for each factor. The trend toward 

individualization using European law depended upon the strength of the Europeans to 

make delimitations among land, peaons and things, and to enforce confonnity, as well as 

the strength of the Aboriginals to take up or resist demarcation, to make their own sets of 

marks known and respected, to enforce or desire cornpliance. In the case of the New 

Zealand Maori, several juridicai mechanisms ensured successfûl individuation. The 

conformity of Maori individuals within the modern colonizïng state required that those 

individuals fust be produced out of the tribal state as individuals. The Treaty of Waitangi 

was signed in 1840. One of the conditions of the Treaty was that the Maori were required 

to register their land with the newly-established land registry office. These lands were 

held cornmunally, but the registration system only legally acknowledged pnvate 

(single-famil y) ownership. The Maori claimants registered as " head of the household , 

and a failure to designate a single individual land owner resulted in its conf i sca t ion .~~e  

entry of the Maori into the system of property, as individuals with the legally-backed 

right to exclude, as owners rather than mere possessors or transients, was only as 

individuals. Following diis land registration came the massive civil "Maori wars" which 

justified the M e r  infiltration, division, and distribution of individuals ont0 smaller and 
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smaller units of land."' A power/knowledge matrix failed to recognize land already held. 

It justified confiscation of land unproductively used or that belonging to individuals who 

had failed to properly register their relation to the land as 1 : 1 (criminal activity: 

trespassers). Within one century of the signing of this particular treaty, the New Zealand 

landscape was totally transformed. The Ngai Tahu people lost eighty percent of South 

Island -- more than thirty-four million hectares. More than forty percent of this land in the 

fifty year period following the Treaty, was allocated to agriculture, mostly sheep runs.'" 

The second mechanism involved the entry of the Maori into the political system. In 1 867 

Maori men were given the right to vote. Not unlike the previous example of the Kwakiutl 

securing jobs and houses, nonnally, as a question of political theory, we think of this 

right as a clear gain, if not the quintessential example of modern human political 

autonomy. Such enlightenrnent principles "often served more as an ideology of 

domination than l iberatio~."~~ As we saw in the fmt chapter, a normative analysis cannot 

proceed without critically evaluating the way its principles have been installed and 

effected. There, 1 suggested that an historical account is one way to see the way these 

pnnciples "work". The view we get fiom the Maori story on the matter of "autonomy" is 
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less decisively positive. Pawson explains that the participation of the Maori in the British 

democratic system had two important results: 1) their allegiance to their own structures of 

government was disrupted and weakened, and 2) they remained the permanent minority 

within that adopted political system, and therefore could effect none of the substantive 

political changes in their collective favot which had enticed them to enter the British 

system in the first place. It is clear that the movement of some Indigenous peoples into 

this political system would also serve as ground for judgments that were not strictly 

political: heathen or civilized, mad and sane, criminals and good Natives. The example of 

the Maori, too, suggests that subjectivities are not unilaterally imposed or resisted, but are 

a condition of engaging discourses which are desirable and undesirable. 

The success or failure of the movement to integration (which is simultaneously 

the production of binaries) is, as we know by now, is a much more complex matter than 

mere rights and violence. It is deeper than either ethics or history, taken separately. It is, 

as 1 suggested in the first chapter, about thought. It involves the way that the ontological 

cornmitments of one unity fits and combines forces with, or repels and resists, the 

ontological commitments of another. Mauss' comment supports this: 

The stumbling block that these laws and, as we shall also see, Germanic 
law, came up against, was their inability to isolate and divide up their 
economic and juridical concepts ...[ the Melanesians] had no need to do so. 
In these societies neither the clan nor the faniily is able to isolate itself or 
dissociate its actions. Nor are individuals themselves, however influentid 
and aware, capable of understanding that they need to oppose one another 
and l e m  how to dissociate their actions fiom one another. The chïef is 
merged with his clan, and the clan with him. Individuals feel themselves 



acting in only one way."' 

Making the potlatch illegal did nothing to directly weaken the structure of those 

exchanges. That the temtories were water-based and many indigenes still mobile, meant 

that oficials couldn't always locate the scene of the crime. The introduction of the threat 

of litigation, combined with the other factors 1 have discussed, produced an indirect 

effect, which may have aiso played a role in fracturing the whole. It joined epistemology 

and criminality. This indirect eEect was another upshot of the possibility of privacy that 

changes in housing afForded: 

There was an increase in smaller potlatches held in individual homes. Spatial 

limitations meant that not everyone could be privy to each spectacle. In order to preserve 

the wider, social circulation of information about these smaller exchanges, the Natives 

began to keep written records of these potlatches. They circulated these. This had two 

effects. First, not everyone could read and write, so the literate were divided off from the 

illiterate as knowers. Second, any one of these parlor chits could serve as evidence of 

illegal activity, and identify specific individuals involved to the R.C.M.P.. 

In general, however, the law could not be said to have effected a shut down the 

potlatch. The impotence of Canadian law to isolate "a single guilty party" apparently so 

hstrated and infunated the State officiais that they changed the scale of 'ihe guilty 

party" to include al1 members of a village, and acted on m o r s  of illegal activity rather 
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than on its evidence. In one incident at Fort Rupert: 

... authorities ... came up in cannon boats, demanded the surrender of al1 
guilty participants, and if no surrender, they leveled the village and 
canoes. l l5 

Forms of governance, or the imposition of forms of govemance, even the form of modem 

govemance of Iiberalism, " in spite of their historical uniqueness are not quite 

original ... they use and extend mechanisms already present in most societies ... to a large 

extent the devices of our [own] political rati~nality."~~~ 

The production of a modem, individuated king -- "the individual"-- precedes any 

gains that can be made or violences that can be deployed in modem culture in modem 

fashions, in the name of this individual. The classic liberal conception is that there are 

individuals and (then) there is the State, and between these is a zone of conflict, best 

configured as a narrow, private-respecting, one. Foucault's altemate account is that this 

zone is at most, a two-century old technique of power which produces both the State and 

the kind of individual - the liberal democratic subject -- which Mill, Locke and others 

defended againsî that State. 

1 don't think we should consider the 'modem state" as an entity which was 
developed above individuals, ignoring what they are and even their very 
existence, but on the contrary as a very sophisticated structure, in which 
individuals can be integrated, under one condition: that this individuality 

-- 
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wouid be shaped in a new form, and submitted to a set of very specific 
patterns. Il7 

This recalls Macpherson's assertion that al1 property rights are rights of individuals; in 

other words, no rights or punishment can be enacted before individuals are incorporated 

as individuals within a greater cultural nexus. Ln the modem state, this means abstract, 

equal individuals. This c m  happen oniy by rnarking, distributing and enforcing agreed 

upon or known units of equivalent value: plots of land, titles, labor contracts, which, in 

the taking up, recognition, and exchange, makes those individuals known as individuaIs. 

The moral and political force of the arguments for private property based in "original 

acquisition" are not drawn fiom that act ex nihilo: "nothing about bare possession is 

morally compelling." Rather, fiom the recognition gmnted to an individual by a larger 

community that his or her special claim of ownership, insofar as it replicates, 

procedurally and substantively, a general right and its conditions which this whole makes 

use of. 

The moral power of original acquisition is like the moral power in the 
power to make promises. Making promises are performances which 
require both an intent and an uptake. Specific communities recognize 
these; nothing outside of the community will or can recognize these. The 
cornrnunity, then, expands its relations as it gives power to property 
c laims. 

Property rights are inclusive rights, the right to be included in and under a general claim. 

(i bid:2 14). 
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This c o n f i s  that the continuous or comprehensive, general claim (or space, or identity) 

precedes the discontinuous and specific claim that can be made by an individual. 

Swnmarv of Potlatch Economv Transition: The General Forces cf Discursive 
Production 

The following is a summary of what 1 understand to have been the specific 

conditions for the division of one kind of undifferentiated whole (neither public nor 

pnvate) into a binary @ublic/private): the transition frorn hdigenous to Modem political, 

economic and property patterns. These conditions are not strictly causal or functionai, 

they are "histoncal descriptions of the conditions which made certain forms of 

domination possible." They are "the necessary but not sufficient conditions.. .."Il9 

1. Excess of Basic Goods 

2. Scarcity of Prestige 

3. Non-equivalences @ersons/things) 

4. Complete circulation 

5. No writing 

6. Total visibility 

7. Public Truth 

8. Group Identification 

9. Fluidity (geography, event cycle) 

10. Group Productivity 

1 1. Contract with Whole 

Scarcity of Goods 

Excess of Status 

Equivalence/S tandard uni ts 

Binary Exchange 

Writing 

Invisibility and Visibility 

Individual Expertise/Authonty 

Individual identity 

S tatic/Regular 

Labo ring Individuals 

Contracts I : 1 

Il9 
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The entry of the Kwakiutl into the European economic system is analogous to the 

entry and assimilation of many indigenou peoples into the systems of their colonizers. 

Although each of these transitions work through entireiy different sets of local conditions, 

they are al1 caught up in complex strategies of power organized predominantly via the 

principle h c t i o n  of exclusion~20. in the case of potlatching cultures, the production of the 

discourse of property as we know it, and its correlates, private property and public 

property, certainly relied upon the three basic d e s  of discursive production which 

Foucault had identified: prohibition, division and rejection, truth and falsity. Each of 

these general principles works to divide off units from an undifferentiated whole, mark 

and distribute units in differentiated space, and finally, include or exclude them in those 

spaces on the basis of adherence to the subjectivities produced by the same processes. 

The earlier section of this chapter suggested that we could not investigate the 

public and the private as distinct, apriori categories (of space, of identity, of 

experience), but precisely in terms of the species of forces which have been associated 

with the ability to distinguish between a public and a private. This will include, in the 

case of anthropologists and in the case of pregnant women, the tendency to perceive and 

descnbe Our rnovements in those terms. This analysis fblly discloses these categones as 

political and not naturai; that is, the public and the private are related to the different 

capacities of different kinds of forces - patriarchy, geography, physiology, race, class - 
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to draw the line between these reaims of experience, and spaces for their enactment as 

distinct. Politically constituted categories are naturalized as if distinct. Nancy Fraser 

says, correctly, that "the act of description of the privatelpublic line involves p ~ w e r . " ~ ~ ~  

She then goes on to assert that "not everyone stands in the same relation to 

publicity and privacy; some have more power than others to draw and defend the line." 

This account of forces is not so much inaccurate as incomplete. Traditional political 

theories, and traditional theories of emancipation and resistance, including Mancism and 

Radical Feminism use a non-Foucauldian model of power for their normative fiamework. 

This more standard view tends to confine power to the political reah, rather than as 

spread throughout, conditioning and conditioned by, aesthetic, geographic, psychological, 

and historical forces, to name a few. I have highlighted in my discussion that epistemic 

and spatial factors corne into play "before" the political is even negotiable. It aiso posits 

power as possessed, envisioning it as flowing fkom a centraiized source fiom top to 

bottom, and being primarily repressive/prohibitive in is exercise. On these accounts, the 

forces which drive, for instance, mothers into the private domain or which drive 

communal property into the private domain, are forces seen to be concentrated around an 

identified binary, such as the individual and the State, or the male and the female. These 

determinant categones tell us, in advance of any specific situation, the dominators and the 

subjects of emancipation. 

A genealogy of the public and the private substitutes Foucault's model of power 
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for the traditional one. M e n  we look at the historical and normative relations which 

establish the patterns of inclusion and exclusion known as the public and the private as 

their resuit, we discover two main things: 1) that forces are multiple and include many 

more facets than the conscious purposes that already identified political subjects or 

subject-types p~rsue , '~~  and; 2) that the relations which establish conditions for a division 

into public and private, and the relations of domination which ensue are not, strictly 

speaking, coercive or prohibitive, but include many positive incitements - psychological, 

social, economic - which those directiy dominated take up as strategies. 

My analysis of transition from Potlatch to Post-Potlatch societies generated a List 

of the kinds of conditions which are conducive to non-binarization, and the kinds of 

conditions which, when present, are conducive to binarization. A culture which is 

relatively static, and organizes its population in single-family dwellings, for instance, will 

be a culture within which "privacy" has more currency than a nomadic culture which 

organizes itself in multi-family dwellings. Writing itself is a kind of private field; it 

divides a public fiom a private because it forms an access Iirnit, both in terms of how 

many persons cm,  and also who is skilled to, at a given time, access what is written. "The 

Public" or the "Private" are a pattemed actualization of a set of forces which condition the 

distinction and tend to identiQ behaviors, things, persons and spaces as native to one or 

the other. 
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In the cases of the Kwakiult or the Maori under colonialization, it is tempting to 

make the evaiuation of victims and victors such as a liberal account supports. However, 1 

hope that I have s h o w  in these examples, îhat even if such an account were 

retrospectively true at a high Level of generalization (race or class for example), it would 

not have been an adequate account of the multiplicity and ambiguity of forces that were 

in play entering and throughout the historical period discussed. Moreover, it would not 

give space to an account of Aboriginal agency, however that agency expressed itself. 

Finally, it would ovemde, as morally and politically insignificant, the ways in which 

individual Aboriginals and Europeans may or may not have been working toward or 

against the overall ends of discontinuity that came about. To gauge historical and 

political changes - emancipation and revolution -- stnctly according to whether certain 

overall ends were achieved or not, would be to place an artificial end point within a 

continuous process. This approach ignores the ways in which individuals' lives can be 

better or worse according to the kinds of non-general micro-becomings (Le. not insofar as 

they identim with a macro category such as "women") that they themselves achieve and 

live out across any given period.'" Micro-becomings are less a matter of an overall mode1 

of property that one finds oneself within than the subjectivities that one occupies there. 

Deleuze (Ne~otiations. Trans. Martin Joughin. New York: Columbia University Press, 1995: 17 1) 
attributes the ubiquitous sense of shame (not having tried hard enough) and failure (not having succeeded) he finds 
among political activists and in political histories to the (in his view) misguided intellectual privileging of a final 
end of things, a state of emancipation (Being) over an on-going, specific series of changes (Becoming). He writes, 
"They Say revolutions tum out badly. But they're constantly confiising tow different things, the way revolutions turn 
out historicatly and people's revolutionary becoming ... Men's only hope lies in a revolutionary becoming: the only 
way of casting off their shame or responding to what is intolerable." 



The Knowledee Condition: Subiectivitv and Authority 

We should abandon a whole tradition that allows us to imagine that 
knowledge can exist only where the power relations are suspended and 
that knowledge can develop only outside its injunctions, its dernands, and 
its interests. ..We should admit that power produces knowledge (and not 
simply by encowaging it because it serves power or by applyuig it because 
it is useful); that power and knowledge directly imply one another; that 
there is no power relation without the correlative constitution of a field of 
knowledge, nor any knowledge that does not presuppose and constitute at 
the same time power relations. These power relations are to be analyzed, 
therefore, not on the basis of a subject ofknowledge who is or is not free in 
relation to the power system, but, on the contrary, the subject who 
kn~ws.... '~~ 

In this section, I will concentrate on one of the transitions listed in the table on page 173: 

the shift fiom generalized to specialized knowing subjects. 

There are two active dimensions to the working of power/knowledge. One is the 

will to power. The other is the will to truth. Domains of activity and the normative 

frameworks for analyzing these are CO-emergent and CO-defining. Something which can 

be effected runs alongside something which can be known. Power/knowledge produces 

groups of regularities which are made up of neither the knowledge of a single individual, 

nor institutional knowledge, nor the will of a single individual nor the will of an 

institution. Knowledge as power relations is something exercised, and these are exercised, 

as Foucault says, fiom below. That is, the mesh of discourse is produced as it is enacted. 

lndividual persons turn out to be one kind of surface on which power relations can be 

enacted. Many "techniques" of power are capable of inflecting subjectivity in many 

different nodal positions. 
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Foucault insisted that domains must be checked for the specific ways in which 

subjectivities worked to instdl and extend those domains- The main domains he studied 

were medicine, sexuality, criminality and psychology. In each of these, Foucault found 

that subject positions or personae are appropriated by individuals (sometimes as a 

physical reality, sometimes as a social reality), and perfonned according to the kinds of 

characteristics that those kinds of personae geiierally indicate. This appropriation is 

rationalized (whether consciously or not) by k i;amises of truth, authority and 

knowledge which were associated with those subject positions. Each domaîn has endemic 

to it, a personae which best embodies/ensouls the tmths of that domain. The willingness 

to adopt these positions, the ability to resist their uptake, is a function of the kind and 

amount of power relations anyone might reasonably expect to engage from that subject 

position. Tnith and knowledge are then "read" off these positions, or, unrecognized in 

these  position^,'^^ whether or not there is something "innate" to them. 

Positions of authority usher in sociopoliticai utilities including modes of 

discipline, exposure, extraction, and confinement. Foucault docurnented how the nse and 

expansion of the human sciences in the last three centuries is a result of the authority of 

doctors, clinicians, crirninologists, usurping the prior authority of priests and Kings. 
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These authoritïes infiltrated the body in the administration of LifetZ4 to much more 

continuous and invidious extent than the priest or the King had ever done. What these 

effects were in the service of depended upon how these varieties of subject-specific 

sovereignty perpetuated, closed-down and mayed sets of relations. 

Central to al1 discursive practice, then, is the body. The body is both a useful and 

an intelligible object. It is a deployable aptitude. It has economically productive 

capacities in its machine-likeness. It can also be made to produce intelligibilities and 

visibiiities (especially "normal" and "abnormal"), by virtue of its arnenability to 

inscription, its ability to be shaped, its displays of personality, its temporality, its 

mobility, and its visibility. It is a unique node of power relations. 

The Female Bodv and Discursivitv 

Female embodiment offers a surface for power/knowledge. What roles are 

available for authority? What role does the authority of pregnancy and then motherhood 

perform in inclusion and exclusion, in public and private worlds? 

Right off the mark 1 would like to address the irksome question of how to 

differentiate "agency" from "complicity". 

Using a Foucauldian analytics of power, we are not permitted to give an account 

of the forces which locate an individual as subject to forces which are entirely extemal to, 

and acting upon, that individual. The overall effect of strategies of power - the places and 

relations we fmd ourselves in and the parts of reality which 1 think of as me and not you, 
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"is an effect that is manifested and sometimes extended by the position of those who are 

dominated".ln If women-as-mothers means, (among other things) experiences of 

oppression, domination, lack of agency, poverty, confinement, limitation (and many 

would argue that for al1 its emotional payoff this describes motherhood as a econornic or 

political state quite accurately), and if this range of experiences is anchored in the private 

(as it seems to be), then womenas-mothers-to-be and women-as-mothers play a cataiytic 

role as a condition for the division of the public from the private; in the extension of the 

private reaim to and as rhemselves. 

What is possible and what is then lived out as our experiences, our self-knowledge 

and agency, must be examined in relation to how a senes of ontological and epistemic 

commitrnents which we ourselves hold, were among the conditions that made those 

possible. 

... the precritical andysis of what man is in his essence becomes the 
analysis of everything that cm, in general, be presented to man's 
expenence. 128 

Let me be clear: I am not holding women solely responsible for our own oppressions. 

I do claim that we can play a role in them. This is what Foucauldian analysis tells 

us we have to begin with. Cntical alliances between feminism and postrnodernism are 
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indeed, "uneasy".lw There is resistance to subjecting d l  the targets of postmodern theory 

("Mankind", "History" and "Tnith") to the same level of suspicion.l30 This is particularly 

true of the idea of the "Subject". The notion of the subject has two gendered variants 

which appear to be central for ferninist normative projects. These are "woman" and 

"mother". These two are woven into patterns of "the public" and "the private". 

P ostmodern criticism uses a theory of power that forces me to position myself. As 

1 indicated in the first chapter, this is a strength of critical ontology. When Fraser 

describes power as "drawing the line", she seems to be presuming, even as she critiques 

their fixity,"' that there are aiready something like public and private spaces, and a line 

between the two, and distinct groups which occupy those spaces, and have different 

amounts of power to change the location of that line. Her implicit statement is that 

woman have less power than men; that men, who have public power, redraw that line. 

And that they redraw that line in order to gain more power (fiom or over women). A 

Foucauldian analysis of power relations insists that power is never held, like a 

quantitative thing, but is always ever relational. It is these relations which are constitutive 

of self and the self's positions, possibilities, perceptions rather than repressive and 

S. Benhabib, "Feminisrn and Postmodernism: An Uneasy Alliance." Feminist Contentions. New York: 
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extemal to the self. What this says to me is that 1 am intemal to, and sometimes colluding 

in the production of my realities, including my relegation to social spaces. It suggests the 

not so pleasant thought that 1 am active in "power relations at the micro-level of society 

which help make possible certain global effects of domination, such as class power and 

patriarchy.""' The story of "men" "having" "more" power than women "in" the public 

space captures very little of the microplay of relations which position different selves 

with different intentions along different nodes of a specific history, aithough 1 will admit 

that it is a story which captures something true about the macroplay of these relations. 

An account which implicates me (however productively or unproductively) as a 

constant, sometimes central, force in my own Iife, but not as the pnor, prime and only 

source of both rny potentiai emancipation or victimization seems to be the account which 

bests accommodates my empirical realities. It also offers a compelling normative anchor 

in the tradition of e~istentialisrn.~~~ It has agency in its structure as a permanent discursive 

node, though it makes no promises or universal statements about the probability or 

outcorne of that deployment for any specific individual, in advance of his or her taking up 

those nodes. On the other hand, while an existentialist version of the subject preserves 

fieedom and responsibility at the micro-level, it gives short shrifi to forces outside the 

agent which different individuals, for a huge variety of reasons, are more or less able to 

Sawicki, ( 199 1 :23). 
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negotiate as agency. 

Critical theory, whether feminism or any other anti-oppression work, taking 

account of postrnodernism is the work of combining or giving an adequate account of this 

apparent two-tiered ontology of forces: micro, with an account of agency and 

responsibility, and fiom the macro to the rnacro, with an account of the generality and 

impersonality of forces like "race", "private" and "gender" which individuals have 

relations to. 

Agency or positionhg cannot be the outcome of the intentional actions of 

individuals. Since Freud, we have to reckon with the fact that the transparency of an 

individuai's intentions to her own self is only ever partial.lY With Foucault's analytics of 

power, we admit that inversions are taking place alongside the "intended" results, a 

descriptor to which evaluations of culpability cannot readily be attached. Agency, then, 

(and thus ernpowerment, thus responsibility) is not about fieedomfiorn power, or 

emancipation once and for dl,  but involves the possibiiities of understanding and 

adjusting the multiple forces (including my roles and my desires for them) which 

continuously and partially condition me as an included or excluded subject on a particular 

discursive field. It is in an understanding of the machinations of forces that we c m  arrive 

at an account of the ways in which an individual is an agent, in this complex sense of 

agency, in his or her own situation. In the remaining section of this chapter, I will look at 

See, for instance, Freud's Five Lectures on Psycho-anaIysis. Tram. and Ed. James Strachey. New 
York: W. W. Norton, 196 1. 



bifurcating forces in natality. This will lead us to the next chapter where 1 look more 

closely at the role of the uptake of subjectivities in the domain of property. In the fifth 

chapter, 1 retum to this dificult question of giving an adequate account of overall forces 

by adding amther evaluative dimension: the formal features of the general forces. 

While many traditional feminist accounts of the relation of the female body to 

female oppression concentrate on external agents of control - especially the media -- 

several feminists have made use of a Foucauldian criticai position to include the role that 

women play, as figures of authority, in the creation of their bodily selves. Susan Bordo 

has written about anorexia nervosa, Sandra Bartky, about female beauty, and Jana 

Sawicki about reproductive technologies to name just some of these. Wsing a Foucauldian 

mode1 of power they recoup agency for women in their own bodily experiences, and give 

a more convincing account of the positive, enhancing role that self-control and 

cornpetencies play for many women across many cultural fi-ameworks. 

..one reason why such technologies [makeup, dieting, IVF] are so effective 
is that they involve the acquisition of skills, and are associated with a 
central component of ferninine identity, narnely, s e x ~ a l i t y . ~ ~  

Women create relations of self-identity and investment around their bodies because their 

bodies represent an opportunity (for them, and for others) for the development of skills, 

authority, competency, knowledge. 1 am not claiming that this isn't also the case for men 

or even for children. 1 am suggesting however, that one of the conditions for 

differentiation is the real or perceived need for a certain ski11 which only women's bodies 
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c m  perform. If that distinct performance is prostitution, filling surveys or helping product 

sales, then this will be a body-in-public, since the other relations and forces which 

produce "prostitution" are the same conditions which product the effect of "public" : 

marketing, consumption, masculinity . Sirnilarly, if that performance is wi fel y, nursing 

babies, or chastity, that performance will be a body-in-private, given the alignment of 

these kinds of production with al1 the other forces which inscribe women's sexuality, 

fertility, morality as a (largely) set of private relations. 

En the case of the potlatch, the evolution of exchanges promoted a tally-keeper 

where none was previously required. In this change carne the emergence of "expertise" 

and also its lack. This tally-keeper, by virtue of this emergent competency, gained status 

in the culture. This is not unlike "Web Masters" now. A CO-condition of the emergence of 

expertise is, as we saw, that status and respect is scarce. The creation of a useful, 

admirable or even simply odd set of skills will then occur. Whether that role is suggested 

by the whole or suggested by the individual herself makes no difference to the structural 

changes which ensue when such a role is taken up and made good use of. Structural 

changes result in a "niche". That niche might be economic, aesthetic, epistemic or simply 

locationai. For many young women, the usefùlness of cornpetencies of service, sexuality, 

beauty and appetite management is great.lf6 That usefulness has changed historicaily, and 

is varied anthropologically fiom other uses such as the verifcation of Iineage (a function 

women's bodies can perform exclusively) to the production of a workforce or a cleansed 
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race. 1 am thinking in this last example of the rape of Bosnian women by Serbs in the 

former Yugoslav republic. Presently, in most corners of the globe, not only does a female 

beauty ideal sel1 almost every kind of object on the f k e  market, but femaies attempting to 

attain that ideal for themselves spend an extraordinary amount of time and money on 

products and devices which will hone them."' Slimness and youthfuiness - fernale bodies 

under c ~ n t r o l l ~ ~  - are marks of status for women, sometimes for themselves, sometimes 

for the mer' that have these women on their arms. Some female bodies have more 

permission than others to be in the public sphere."' To this we add the long tradition of 

the amenability of the female body to administer morality, to illustrate its ideals and 

pathologies both in religious and in secular culture. 

Moreover, the ideals of ferninine bodyness are extremely valuable to young 

women, for whom there seem to be (or are perceived to be) very few opportunities to 

become unique, competently skilled, authoritative, respected, empowered;lm that is, 

knowers of much at d l .  While some might object that the "female beauty ideal" is 

[strictly] a fonn of oppression, again, 1 would qualify that response as not so much 
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inaccurate as incomplete. There is a great deal more going on in the relations that a young 

woman has to the culture of femaie beauty, than the onset of a sense of inadequacy, 

although in too many cases, this seems to be a cornmon effect. This discourse is a means 

to a number of other less reprehensible ends, not oniy an end in itself. What this is a 

means to will depend on many other factors, ùicluding race, class and personality. In my 

own case, a fascination with products was what prompted me to organize some means of 

attaining spending money and of saving it. This was later replaced by records, then 

tuition. Even at the age of fourteen, 1 only spent a portion of that eamings on lipstick; 

eventually, the habit of being econornically self-sufficient was my own. It is a central 

factor in my present capacity for self-respect and autonomy. Another dimension is that 

attention paid to the body is not, by definition, pathological. There is a place for building 

into one's life good eating habits, adequate exercise and rest: nothing much can happen in 

the long run if one isn't well. If "the ferninine beauty ideal" starts young women down a 

path of fitness for the wrong reasons, this doesn't Say that at some point down the road, 

the intentions behind that activity, for some women, will change. To overlay this 

possibility with a master narrative about oppression is to deny women the chance to 

rethink their motives. Again, 1 might have started out in sports partly because 1 was 

womed about being too fat: thirty years later 1 still exercise daily because if 1 don't, 1 will 

feel temble and won't be able to be healthy and happy. Looking at bodies of other 

women is, for many young women, arousing, sexually and aesthetically. 1 certainly 

welcomed this chance to gawk at women's nipples and triangles, a delight and a curiosity 



which had been repressed and denied until then. It isn't that the ferninine beauty ideal 

provoked mixed-up queer homy feelings: they let those be a part of me that the world 

outside of my head (and almost every other girls') h a l l y  affirmed. Again, 1 think that 

this can be the route into positive sexuality and body image in a way that the alternative 

doesn't seem to be able to affum. Finaiiy, one young wornan and 1, reflecting on our 

previous heavy consumption of "Teen 'Zines" and our present relative sense of strength 

and health told me that if it hadn't been for those things, she and her elementary school 

&ends would never have spent any time together or h o w n  how to begin conversation. 

One way you can read this is that it begins to get girls to make connections with other 

people than those in their family, in other words, can cultivate a sense of independence. 

These altemate readings suggest not that the oppression lies, strictly, in the bodily ideal 

but in the lack of opportunities, authorities, subjects of expertise that this can segue 

into. 

A R e m  to Natalitv: Authoritv and The Visibly Premant Female Body 

The visibly pregnant female body complicates matters. This is new kind of body 

and thus a new and fecund site for powerlknowledge. Relations of power/knowledge in 

pregnancy are not limited to the pregnant woman and her fetus, but may inciude: the 

other parent and the fetus, the family and the woman, the woman and her sexuality, the 

society and the child-to-be, the gynecologist and the woman. The abortion debate 

The story that this ideal, and the corn petencies it invites is onIy oppressive is itself a way of blocking 
the affirmation that there are routes out of this: in a sense it says that exposure to this ideal damages women 
irreversibly and that their own efforts to overcome this damage are ultimately worthless, incompetent. 



suggests links between cells and the woman and God, while the pro-choice view 

promotes the relationship of the woman to her body as if virtually exclusive. Neither of 

these does justice to the pregnant body as a set of relations. A Foucauldian account of 

power suggests that relations need not be close and personal to be effective: it is ofien a 

tenuous connection which forges profoundly important or damaging effects. 

My own experience confimis that the state of pregnancy, because of its visibility, 

novelty, its seriousness and its extreme usefùlness as a signif~er, invites an entirely new 

set of power/relations to the subjectivity, the pregnant wornan. Strangers touch you. You 

take up a place in a history which is Motherhood, which often means, among other 

things, a different relationship with one's own mother. Ads target your food, sex, and 

beverage choices as moral dilemmas. Your choices are suggested as instinctua.1 rather 

than rational. Sometimes, like when you involuntarily lactate, your self feels more 

instinctual than rational. You are a number, a procreative agent, a population carrier. 

Your visible sexuality means an entirely different thing to you and to everyone else. 

Having lived in very small towns, where pnvilege and status is even rarer, 1 can also 

cab that pregnancy offers to many young women what appears to be an excellent 

opportunity to become unique, skilled, authoritative ernpowered knowers. In my grade 

eleven class, two girls out of twenty had children. By grade thirteen this had increased to 

five girls with children. Only two of us went on to higher education. Most girls marrïed 

and had children and became authorities in the private realm eventually. Susan Moller 

Okin, writing about the relations between sex difference, self-esteem and the deep 



structures of inequality found in most families suggests, in concert with my analysis, that 

the opportunity of rnothering-as-authority is a gender-affirming choice which tmcates 

other opportunities for other, less gendered authoritative selves to follow after or even 

alongside motherhood: 

... the occurrence of pregnancy among single teenagers, which is almost 
entirely unintended, would presumably be reduced if girls grew up more 
asserîive and self-protective, und with less tendency to perceive their 
Mures primurily in t e m  of motherh~od.~~ 

Standardly, the state of being pregnancy offers to most women a certain relationship of 

expertise with their biologicai selves in "daily regimens and tirne-tables ... drills, training 

exercises, examination and surveillance  technique^."'^^ Here, the fixation with the femaie 

body is relatively fiee fiom judgment of narcissism, and, a moderate amount of attention 

to the state of one's health is probably the most responsible relationship between a 

woman and her fetus. The trend in North Arnerican, however, is more than a moderate 

involvement with the pregnant body. 

Moreover. in the North American context, this relationshi~ always includes 

professionals, the specific intellectual. The primary institution which opens ont0 a 

pregnancy is, of course, the life sciences, medicine (obstetrics and then pediatrics). It is 

not a coincidence that the most necessary public part of my pregnancy was the part that 

had to venture to the gynecologist's office. 
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What role does the professional, institutionalized physician plays in the 

production of the expectation to enter into relations with him or her at intervais during 

pregnancy, and then, as a demand, during labor? What is that surface which collects and 

then proffers knowledge to him or her and not necessarily to the woman herself? And to 

whom is this expertise offered? These are enormous questions, and 1 can only venture a 

few remarks fiom my own e~perience. '~ 

Scientific knowledge is the kind of knowledge which most pronouncedly camies 

the whiff of truth in present culture. This is because of the role that scientific knowledge 

plays in estabiishing the criteria for normalcy. Nonnaicy is a concem which applies as 

much to pregnancy as to beauty or cancer. The power of nomalcy means that gains in 

"knowledge" embed one in relations of power. These are not necessarily increases in 

power, empowerment. Emily Martin, a feminist sociologist of science, has studied the 

ways in which modem scientific knowledge has not "delivered" on its Enlightenrnent 

promise to emancipate and empower humankind. She concentrates her research on the 

relationships between scientific advancements and the empowerment of the women who 

are the subject of research. Martin's cntical findings suggest that, while there is, without 

question, an exponential increase in the arnounts and kinds of information available to 

women about puberty, pregnancy, menopause, this information isn't necessarily 

answering central questions and concerns that women have. Nor do women make use of a 
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scientific mode1 of menstruation to explain to young women the phenornenon of 

menstruation. 

While a pregnant wornan might be experiencing new things, and, with inductive 

reasoning, making some sense of the rapid changes in her body and life, there is nothing 

in that which tells her that what is happening is normal and therefore falling within the 

acceptable range. Since she is often identieing totally with pregnancy (or being 

identified by others as being a hyphenated kuid of being), this means that she requires the 

judgment fiom an expert in order to determine whether she is, actually, normal. During 

the course of a pregnancy, the role of the scientific relation is to administer the on-going 

judgments of normal or abnormal. It is the normaVabnormal and the subjects who are in a 

position as experts to assert that distinction which constitutes the line of inclusion or 

exclusion around which there is either pnvacy or publicity during a pregnancy. To 

establish one's position requires perpetual surveillance: interview and quantitative 

analysis; that is, normalcy is largely a statisticd matter. 

This isn't as straightforward as it sounds. On the one hand, since the rnajonty of 

pregnancy factors (like blood pressure or fetal position or rate of weight gain) fa11 within 

an acceptable range, what the relationship with one's doctor effectively pronounces is a 

lack of uniqueness, of specific, rather than generalized subjectivity. As a public matter, 

al1 pregnancies approach equality. Apparently, this also applies to the woman in labor, 

There is no roorn for individuality, the woman is eficiently prepared upon 
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arriva1 at the hospitai, and her body, as a machine, must effectively deliver 
the baby within strict guidelines, or it is considered defective and in need 
of intervention. M 

An apparent normalcy, however, does not excuse a pregnant woman from a relationship 

of subjugation to the medical field, because while pregnancy is defmed as "a normal 

health event" (this definition, presently, serves also to delimit the kind of birth which 

midwives in Ontario can overseep7 the normal is the same as the medical. It is also the 

same as the sovereign subject, the pregnanf womun. 

But the medical tmth of pregnancy and childbirth is not nearly complete: doctors 

do not necessarily understand it completely, nor do other "birth experts" including 

midwives and mothers who have already borne children. In order to understand it better, 

there are an infinite number of surfaces of the experience of pregnancy and childbirth 

which could be investigated. For each one, there would be a kind of range of "normaicy" 

to reassure fiom. Deterrnining "nomaicy", however, through the collection of data is 

simultaneously a known and an unknown. Some piece of information is generated, which 

can be situated on a standard distribution, but the standard distribution is always being 

built up: it is never so complete as to tell us, once and for all, that a given condition is or 

is not normal. Statisticai analysis understands itself to be radically open in the sense that 

the norm is never established once and for all, but whether a given individual understands 
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her own relation to what can be said to be the case and what is still unknown about the 

case, is another question. There is a general trust accrued to nubers ,  even more so when 

one is in the midst of a novel and senous situation like having a child. Part of the upshot 

of that trust is a willingness to constantly subject oneself to testing. 

This testing can, at best, generate a longitudinal picture of one's own pregnancy as 

falling within the norm for a given sample of pregnancies, and this requires constant 

monitoring. While the woman is submitting to a test in order to become "inforrned" and 

empowered, she is producing the information which vindicates the fact of the test. A test 

will always generate some result. But that result is not necessarily able to tramfer a level 

of certainty or authority to her. If there is a power relationship to be had in such medical 

interventions, it will remain (like the tally-stick or the parlor chits and the ones who could 

read them), with the ones who can interpret the f o m  that the results are presented in. 

Let me give an example. In the last 20 years in North Arnerica, a technology of 

surveillance of the in utero heartbeat has been developed. This is the fetal heart monitor. 

This monitor replaces and improves upon the human ear and its immediate extensions, 

tools like the doppler-tone and the stethoscope. The purpose of the equipment is to 

monitor the stress of the baby, to determine if a baby is in any kind of danger. It improves 

upon the former registers in two ways: 1) it is more sensitive than the human ear and thus 

can detect a heartbeat no matter where the baby is positioned in the womb; 2) it can be 

used to generate a visual equivalent (transfer fiom ear to eye) of the heart rate, on a paper 

read-out, which means that the practitioner can get a reading without having to be 



physically present. This reading is taken longitudinaily, typically over a twenty or thirty 

minute stretch of tirne during labor. Now, without question, these monitors have saved 

the Iives of infmts in distress in utero. A seriously endangered baby can be almost 

immediately removed fiom the dangerous environment (the womb) via Cesarean section. 

However, this technology is clearly a double-edged sword. There is a high correlation 

between the mere use of the monitors and the number of Caesarean sections ~ e d o r m e d . ~ ~ ~  

ShouId we suggest that hurnan births have become, in twenty years of al1 human history, 

more dangerous for infants? No. 1 would suggest, though, that the fetal heart monitor has 

the capacity to suggest the presence of a pathological condition - a distressed baby -- 

because the heart of baby, in utero, experiencing twenty or thirty minutes of strong 

contractions will naturaily accelerate and decelerate, and this flux will be visualized to 

everyone watching it, creating stress and anxiety. This is quite a different phenomenon 

fiom the expertise and assessment offered fiom the stethoscope, because there we are 

dealing with a technology which roughly matches in speed, kind, continuity and accuracy 

the event itself (the heartbeat) and the capacity of al1 the others to witness it (and form 

their own j udgement). With the fetal heart monitor, there is a continuity and accuracy and 

form of information which does not match the level of general expertise of the spectators, 

nor the capacity of the physician to Say whether and how a reading indicates a state of 

A. Pedro, "Effects of  Obstetrician Characteristics on Cesarean Delivery Rates: A Community 
Hospital Experience." American Journal o f  Gvnaecoloerist and Obstetricians 180: 1 ( 1999): 1364- 1372; C. Sakala, 
"Midwifery Care and Out-of-Hospital Birth Settings: How do they Reduce Unnecessary Cesarean Births?" Social 
Science and Medicine 37: 10 (1993):1233-1250; C. Sargent and N. Stark, "Childbirth Education and Childbirth 
Models: Parental Perspectives on Control, Anaesthesia, and Technological Intervention in the Birth Process." 
Medical Anthro~olow Ouarterly 3: 1 ( 1  989):326-347. 



distress or something else. Together, this generates a pictwe of the event which suggests 

intervention, or, to connect this up with my earlier discussion, which provokes 

discontinuity. The doctors cannot necessarily reassure a woman about the normalcy or 

abnormalcy of these fluctuations, because these will always be a matter of degree, rather 

than an absolute. Ultimately, the overseeing physician gets the job of deciding whether or 

not a limit-condition has been approached or surpassed. The physician as the "expert" or 

the "professional" is an ideological by-product of this deferral. 

With this deferral comes the power of agency. In the presence of information, and 

in the context which promises a safe birth, the physician will tend to err on the side of 

declaring the information as pathological rather than normal. This declaration is an 

order-wordld9 which instantaneously transforms the nature of the birth into a medical 

emergency. There is no correspondhg declaration that the pregnant woman could utter 

which would enact such a This asymmetry is not a function of his being 

(usually) male and her beùig female: it comes about through the relations of expertise that 

particular techniques of knowledge establish with a subject whose position she holds, 

compared with a subject position which he holds in the specific scenario of labor. 

During a pregnancy and during labor, what fdls outside of normal is not 

Deleuze and Guattari, "Postdates of Linguistics." (1987:80-8 1); See also Louis Althusser, on 
interpellation and subject-formation, "Ideology and Ideological State Apparatus." in Lenin and Philoso~hv. and 
Other Essavs. Monthly Review Press, 1972. 

Even if a woman shouts, as my best fnend (a physician herself) recently did, "There's no tirne for 
that, the baby is coming!", she will not necessarily be heeded. It is only when the nurse sees the baby's head that the 
truth of this declaration is taken up. 



necessarily the part that c m  be lefi to women's own devices, but will Iikely be an 

abnomality (requiring even more intervention) or an irrelevancy. The private is the 

residue of al1 that which is irrelevant to the questions of normalcy; that is, to the political. 

Wherever a question of nonnalcy or deviance arises or even is suggested to be relevant, 

the lines dividing what is politically relevant ("public-interest requirements") fiom what 

is politically neutral (private matters) will be redrawn. This suggests that the critical, 

politically-significant factor in the question about the public versus the private, is whether 

and how Iines can be drawn and maintained (performed), rather than whether or not they 

respect some predetermined set of d e s  regarding what is by nature, untouchable or not- 

Technologies, insofar as they are about means, are political and ethical, rather than 

simply the medium for their application. This is evident whenever a new means for 

erecting or bypassing barriers, such as barrier to 'privacy", are developed and not al1 

members of the general population can make use of them as me an^.^^ 

The private is a kind of negation around which an reactive affirmation of a 

subject position is " built up"; whatever does not need to be, or cannot be, normalized (and 

that will entirely depend upon whatever aspects of her body or life are taken to be 

Jeffery Rosen ("Cheap Speech: Will the Old First Amendment Battles Survive the New 
Technologies? The New Yorker (August 7, 1995):75-80) highlights how the issue of freedom of speech is really an 
issue of the capacity to regulate speech: "...the explosion of new media outlets means that centralized proposais to 
regulate speech are increasingly doomed to fail in practice, no matter how cogently they are framed in theory. It will 
be hard to police the "marketplace of ideas" when there are so many markets to monitor."(75) This observation 
about forrn (and specific positions relative to fonn), rather than content is critical to many debates besides the use of 
interventive pmctices in childbirth. Nadine Strossen. Defending Pomoera~hv: Free S~eech. Sex. and the F i ~ h t  for 
Women's Rights. New York: New York University Press, 2000 claims that the Iine between protected speech and 
illegal harassment c m  be drawn "only on an ad hoc basis, turning on al1 the facts and circurnstances of each 
particular case."(l 1). 



relevant to the question of acceptability). She might be the one deciding that as much z s  

her doctor, or a court order. Or other mothers. 

Motherine as Exmrtise of the Private 

The medico-scientific arena is not the only power ma& which cornes to bear 

upon a pregnancy, a birth and then motherhood. It certainly is one critical field of 

power/knowledge. There is also the discursive field of motherhood itself. Motherhood is 

a patterned actualization which is the long term, relatively stable effect of moral, 

epistemic, biological, economic and sexual relations. Although the subject identity of 

'mother" does not enjoy the kind of epistemic authority that health professionals generally 

do, "mothering" is, without a doubt, another important kind of powedknowledge 

formation. 

Foucault divides us not into the ignorant and the wise, but into subjects of major 

and minor knowledge. This highlights not the content of what we know or do not know, 

but the kinds and nurnbers of relations of authority which we are able to establish within 

the cultural power gnd. Minor knowledges he called "subj ugated" .lSz Subjects of 

subjugated knowledge, though they do not enjoy a level of deferral and prestige afTorded 

to specific intellectuals, nevertheless take up, and extend relations of power/knowledge in 

a variety of domains. They form part of what 1 identified earlier as "savoirs", "low- 

- - -  
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ranking, beneath the required level of cognition or scientificity".ln 

"Subjugated knowledges" refers not only to historical contents that are 
obscured within functionalist histones but also to those forms of 
experience that fa11 below the level of scientificity. The latter include the 
low-ranking knowledge of the psychiatrie patient, the hysteric, the 
midwifie, the housewife and the mother ...? 

Sawicki and many othea working in mothering theory take the status of mothers' 

knowledge as minor, to be a major point around which to focus political action. Changes 

involve: 1) Women entering the scientific realm and working to legitimate theu 

knowledge as empiricaily sound, as objective, as legal, as scient~jk This is the route that 

Ontario rnidwives have taken. 2) Women refusing to enter the scientific realm, but rather, 

deepening a moat around "women's knowledges" as truth-bearing, and as the equd and 

opposite domain of truth belonging to women. It would be more accurate to Say that this 

expertise is the domain of women who have experienced childbirth and motherho~d.[~~ 

Clearly, there is a kind of expertise granted to mothers. While a woman might not 

have seemed like an authority on the processes of labor and childbirth, everything is in 

place for her to appear to be a sudden expert, the unique one in the best possible position 

to make judgments, on and about the child, when that child emerges into the world. There 

(ibid:82). 

Sawicki ( 1  99 157). 

Much of feminist standpoint epistemology involves or makes reference to the bodily experiences of 
the menses, pregnancy, labour (either attending a birth or having a child) and parenting as the basis for this 
alternative epistemic authority. See, for instance, Linda Alcoff and Vtinda Dalmiya, "Are Old Wives' TaIes 
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are certainiy residual medical interventions afler a birth, but these decline exponentially, 

until a woman is soon "left alone". When she has doubts about her abilities to gauge 

whether a child's cry or fecal coloring is nonnal or not, she quite often asks another 

mother about this. Eventually, the answers that she gets convince her that she dues know 

best, since she has established herself - like the fetal heart monitor - in the position of 

high accuracy, longitudinal indicator. 

At a very practical level, the number of diapers that the person closest to the baby 

changes increases her ski11 at doing just that: it takes an enormous amount ofsomewhat 

artificial redistribution of that early gnint labor to ensure that a new father maintains the 

sarne status of knower vis-à-vis a newbom. Even if one is not enthralled by the status and 

deference that is automatically gmnted to mothea regarding newboms; that is, if one 

continues to assert her basic confusion and ignorance rather than suggest her special 

expertise and instinct, the conditions of early child care make it extremely dificult to 

distribute the role of expert witness to any othér person. If you are breast feeding, as 1 

was, you spend more than half your days and nights sitting alone quietly with the child. If 

you are bottle feeding, and able to share the labor with someone else, the fact that the 

child came out of your body still creates a strong gradient in favor of the assumption that 

this is the central source of an indisputable knowing. Such a gradient is easily built up if 

the general conditions are such that this is a relatively unique expenence 

--psychologically, emotionally, culturally -- of affirmation, of recognition, of agency, of 

authonty for the new mother. This sense of accomplishment and prestige will be heaped 

upon a new mother, and appropnated more readily if a woman has recently "given up" 
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her career to have a baby while her husband has not. 

Jessica Benjamin has suggested that in this complex of authority, a woman's own 

subjectivity is formed: 

Some of a mothefs ability to mother ... what sustains her fiom moment to 
moment is the relationship she is fomiing with her infant, the gratification 
she feels when the baby ... responds to her ... in the f h t  signs of mutual 
interaction: "1 recognize you as rny baby who recognizes me. '% 

The gratification in this expertise, taken up, divides one off fiom the whole as distinct. 

M e r  girlhood and its plethora of ambivalence, and &er a generic, medically and 

socially-monitored pregnancy, this distinction, and the privacy it &ords, is a welcome 

experience. It is both welcomed by a woman for al1 its positivities, and encouraged from 

without by a culture for whom the mother-child dyad satisfies any number of other 

significations, religious, aesthetic, economic. The structure of this uniqueness is 

accomplished by the ways in which women are able to exclude others from that dyad, 

either emotionally, or physically, and the ways in which women are excluded from other 

sorts of relations, if only temporarily. Remaining for the most part in the home is how 

this is largely accomplished. 1 am not suggesting that this is malicious, selfish or 

intentional: it is a structural result of conditions which are hospitable to the rearrangement 

of powedknowledge where biological mothers can become authorities. It bears a 

structural relation to the questions of identity and knowledge in that in this, there is a 

discontinuity created between mothering and other discursive domains. 

If we have not forgotten the basic premise which motivates feminist 
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interest in the Pubfic/Private, which is that women in North American cuiture at 

the present t h e ,  tend to be associated with the private & that women in general, 

tend to be disenfianchised relative to men, then having suggested one of the forces 

which link these two together and extend thern as a macro pattern, we cannot 

overlook the micro level, the role that the uptake of subjectivities of the mother- 

tu-be and mother play in reorganizing the previous continuities which we might 

have had to any number of other sociopolitical domains. 

Summarv of Cha~ter  Three 

In this chapter, 1 demonstrated how one of the main binaries around which the 

domain of property is organized - the so-cdled Public/Private distinction- collapses 

when we investigate more closely those factors said to establish these as distinct 

categories. Using observations fiom potlatch economies, set against the question of how 

to read my own natalist experiences, 1 showed how the public or the pnvate are built up 

as if distinct and then anirnated, within a set of habitua1 power relations. The "nature" of 

the public/pnvate then, will be nothing more than these relations. They inhere not only at 

the level of race, class and gender (macro categones), but are built up around a complex 

dynamic involving physical location, bodily posture, literacy, attitudes, epistemic and 

moral principles. This complexity suggests that we should think of the publidprivate as a 

functional binary organized in different ways by different persons: it is not homogeneous 

enough to be descnbable at a macro level, but neither is it so entirely heterogeneous as to 

be ungeneralizable as an individual phenornenon. The Public and the Private can not be 

described in ternis of amounts, since they are nothing more than these relations, not 
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things which those relations are about. A critical analysis of the workings of the public 

and the private, therefore, must be about the kinds of forces involved in the production of 

a binary, the nurnbers of relations involved, and the effects of these. A normative or an 

historical account of private and public property patterns, likewise, must include the 

workings of these forces. 

My chief critical observation about the production of "the pnvate" was in regard 

to the role of authontative knowledge, in particuiar, the authorities Sorded to pregnant 

women and new mothers about childcare, and the authority afForded the potlatch tally- 

boy about the exchanges which had occurred. Each of these authorities is linked to an 

econornics which has property among its chief components. 

The capacity to claim authority in a domain is linked to the capacity to exclude. 

Whereas, as we saw in the previous chapter, traditional and commonly understood 

ontologies of power (such as Locke's), tend to locate the power to exclude or include in 

either the State"' or the pre-social autonomous agent, and through a repressive rather than 

an augmenting dynarnic, under a Foucauldian account, the ability to exclude or include is 

a capacity linked to affirmative subject positions. The power to exclude or include (other 

places named cLcontrol" of a situation), lies chiefly in the tenacity of the claims of 

expertise. The tenacity of authority is a reflection of the intensity of power relations 

reflected in it. Power, thus, is not garnered at the level of the macro or random/abstract 

individual; again, it is always a subject-specific capacity. A peaon may wield power over 
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another, and think that dhe possesses power, but in effect she  is a node in the circulation 

of power. 

This authority has an affimiative nature nom the point of view of the subject; a 

permissive fünction. For, 

...p ower would be a fragile thing if its oniy fimction were to repress, if it 
worked only through the mode of censorship, exclusion, blockage and 
repression, in the manner of a great Superego, exercising itself only in a 
negative way. If on the contrary, power is strong this is because ... it 
produces effects at the level of desire and also at the level of k n o ~ l e d g e . ~ ~ ~  

It is dificult to deny that the forces shaping natality as an experience are strong and 

reinforcing, rather than fragile and prohibitive. They are certainly tied up with desires and 

tensions around what is permitted and what is prohibited, the pattern of which fixes a 

publidprivate narrative. This patterning is 'available' as a kind of template upon which 

one can organize the many dimensions of k ing  pregnant, delivering a child and being a 

new mother. The oft-cited positivities of these phases of natality form some of the 

standard voice which "cites" the experiences fiom the subject position of a pregnant 

woman or a rnofher. It is in the performance that the authority of the subject position 

gathers itself: 

... the subject who "cites" the performative is temporarily produced as the 
belated and fictive origin of the performance itself. If a performance 
succeeds, then it is not because an intention successfülly govens the 
action ... but only because that action echoes prior action, and accumulates 
the force of authority through the repetition or citation of a pnor and 



authoritative set of pra~t ices . '~~ 

1 have made the clairn (and I am not the first to make it), that when we aiign the uptake of 

the performative of the private by mothers and by Aboriginals with the domain of 

property, there are a number of side-effects which we should be concemed about. 1 will 

quote at length fiom Joan Kelly-Gadol, because what she has to Say reflects directly upon 

the comection 1 was making between Potlatch econornies in transition and the 

negotiations of the private and public that contemporary women make in a society which 

is basically that kind which Potlatch cultures evolved into: 

Although what constitutes "domestic" and "public" varies fiom culture to 
culture, and the lines of demarcation are differently drawn, a consistent 
pattern emerges when societies are placed on a scaie where, at one end, 
familial and public activities are fairly merged, and at the other, domestic 
and public activities are sharply differentiated. Where familial activities 
coincide with public or social ones, the status of wumen is comparable or 
even superior to that of men ... Where the domestic and public orders are 
distinguished fkom each other.. . women.. .steadily lose contrul over 
property, products, and themrelves as surplus increases, pnvate property 
develops, and the communal household becomes a pnvate economic unit, 
a family (extended or nuclear) represented by a man. The farnily itself, the 
sphere of women's activities, is in tum subordinated to a broader social or 
public order - govemed by a State - which tends to be the domain of men. 
This is the general pattern presented by historical or civilized societies.lm 

The authority of rnothers corne to occupy and stand for everything that is antithetical to 

Judith Butler. Excitable Smech: A Politics of the Performative. New York: Routledge, 1997:46;5 1. 
Foucault calls the speech act which fiilfills this dynarnic function "commentary" and the performer of these "the 
author fiinction": "Commentary limits the hazards of discourse through the action of an identity taking the form of 
repetition and sameness. The author principle limits this same chance eIement through the action of an identity 
whose form is that of individuality and the 1." (in "The Discourse on Language." (1972):222). 
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property. The actual physical space that mothers occupy, like the single family dwellings 

that the Kwakiutl moved into, becomes the means to differentiate one domain fiom 

another, and in turn, to offer a scafTolding upon which M e r  moral, bodily, aesthetic, 

economic, psychological and epistemic distinctions can be built. These were the same 

ones which we began with in this chapter. 

One Last Note about the Relationshi~ of Liberai Theorv to The Public/Private Divide 

In the first chapter, I argued that Liberal Theory itself plays a role, though not 

necessarily transparently so, in the installation of its own authority fiom which it assesses 

the sociopolitical domain. The Public and the Private, in Liberalism, are carehlly and 

explicitly distinguished, yet mutually dependent. lnsofar as Liberalism is used as a 

critical tool, it extends the distinctions it presupposes, which is to Say that they are widely 

extended since Liberalism is widely taken up as a critical tool. 

Liberalism organizes the publidprivate distinction around gender, and in this too, 

it confïrms and extends that distinction. Liberalism at the macro level works toward 

equality of persons, but at the micro level, different patterns are entrenched which can 

work against equality. As 1 claimed in the last chapter, this is not entirely evident, or even 

understood as linked, unless a Foucauldian account of power is one's fiame. The social 

pattern that is presently gender inequality can be explored as the upshot of the 

formalization of other forces and patterns of power. "Underneath" Liberalism there are 

formal, conceptual relations which have aligned men and public, and women and private. 

For, while Liberalism affirms a political realm as the realm of power and property for d l ,  

as a zone of actualization open to al1 autonomous adults, it also competes with that zone 
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by positing a second, complementary zone of power: the domestic parental relation. In 

the case of the Maoris and the Kwakiutl, a complemeniary zone was not respected, and 

theu attempted entry into that promised zone on its terms was a disaster for the 

Aboriginals. 

Although Locke, in theory, offered "parental power" to both men and women by 

virtue of their joint roles as bearers and guardians of the Young, in truth, this 

'empowerment' has largely been reserved for mothers. Free men have patterned the 

public more than the private because recognizing and affinning women as bearers of 

children (and other labors of love), and men as bearers of property and title, "fell within 

the true"161 in the 1 7<h century in a way that the inverse did not. Moreover, the 

continuation of that pattern of discontinuity between the public and the private, and the 

relative occupation of each by gender, fell within the true not only because of the relative 

expediency of such an organizati~n,'~~ nor simply because of an overarching repressive 

regime, but, as 1 have argued here, because of the way in which a bifurcation of expertise 

meant that women could be said to be, seen to be, feel to be, powerful in the home. 
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Chapter Four: The Subject and Property 

What powers we must confi.ont, and what is our cupaciîy for resistance todw, when we 
can no longer be content to say that the old struggles are worth anything? And do we not 

perhaps above al2 bear witness to and even participate in the production of a new 
su bjectivity ? ' 

Introduction 

In this chapter 1 will investigate the function of the positive, sovereign subjects of 

discursive formations. The main discursive field we look at is property. Using the field of 

property, we will see the roles that the sovereign subject plays in the formation and 

operation of a discursive field. In the last chapter, we examined the h c t i o n  of the pnvate 

subject, which couid be charactenzed as a negative subject of property. These functional 

roles inflect both tangible and intangible foms of property. The main point that 1 would 

like to argue is that they are not merely descriptive features of the domain of property, but 

normative ones. A related purpose is to reveal the significance of the subject and of 

subjectification, notions widely used in postmodern analysis, the significance of which 

may not be appreciated by other criticai frameworks. The subject is, in fact, and should 

be, the basic unit of analysis.' 1 will begin to make the case for this claim by sketching the 

limits of the traditional justificatory frameworks. These limits point to the role of the 
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subject. When we look at property debates which use econornic principles, for instance, 

we discover that those principles taken aione rarely senle a question: equal and opposite 

courses of  action can be built fiom the same premises. This is tme of moral and political 

justifications. 

The Three Functions of the Subiect 

The subject performs three distinct but related functions: modelling ideai 

personae, carrying normativity, and providing a formai ground for nomativity. In this 

chapter we will look at the fmt two. Chapter Five will be devoted to exploring the third 

function. Al1 three of these taken together will make the case that normativity is a matter 

of structure as much as it is of  substance. 

First, the subject is a kind of exemplary character or persona within a domain. 

This role is content-driven. For each domain there are its specific personages.' There are 

techniques of personage construction and signs of personage recognition. This fust 

function establishes a character n o m  interna1 to a discursive regime, an ideal against 

which al1 others are compared, either explicitly or implicitly. A CO-result is that an 

anti-character n o m  is established as being external to the regime. We already 

encountered the anti-nom of ownership in the mother. This first fùnction, then, has to do 

with how persons are individuated as subjects, identified, organized and ranked relative to 

others within domains. This subject fùnction is observable in the domain of property: 

regarding tangible property we find the figures of the small-scaie h e r ,  the craftsman 
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and the local merchant, with a correlate set of techniques and signs for recognizing them. 

Regarding intangible property we fmd the figures of the author and the genius with their 

particuiar features . 

The second function that the subject performs is the carrier of normative capacity. 

Moral, economic, aesthetic, social or epistemic principles are stiunted into domains and 

given their force within those fields only if they are ''carrieci" by, or applicable to, a 

recognizable subject. Powerknowledge relations Uihere an actualized subjectivity and 

give force ("app~i")~ to other relations. Here, 1 am not trying to answer the question about 

the source of moral principles. Saying the subject is a node to work through does not Say 

either that the Good is nothing more than what the social evolution of individuals 

produces as its Good, or even that there is a foundation to Goodness. It is the c l a h  that 

the Good needs an active site to work through if it is to have or be force, regardless of 

whether the Good "cornes" from Nature, God, or convention. Each of the personae 

identifiable under the first function is able to "perform" its normative roles by virtue of 

these underlying relations or values which they carry and express. Therefore, to analyze 

the subject-fünction in domains, we must not just identie their typology (their specific 

content) but the kinds of values which they carry (their general content) and where they 

appear in the domain (their specific form). When we investigate the sovereign subjects of 

property, we will look at the values carried by these in the domain of property, as they are 
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provided with a normative ground in those subjects. 

However, more than just grounding nomativity, in the aporea of traditional 

justificatory frameworks, the subject c m  be the key to deciding a course of action. The 

figure of the subject can be used to emphasize particular justifications and arguments 

rather than others. The subject, then, as part of this fiuiction of nonnativity, ofien 

performs an additivefinction of decidability. This 'decidability7 is comected to the kinds 

of ontological presuppositions which particular subject positions have built into them. 1 

will make explicit how the traditional normative principles within debates about property 

are, in fact, dependent upon the subject function both as a shunt and as a decidability 

factor. 1 will show how this is so for the two fields of property, Land and ideas. 1 will also 

make apparent what I take to be the underlying ontological presuppositions which 

"undergird these subjectivities as a way of moving us toward thinking about subjects in 

terrns of deeper features which they "have7' and thus features which they " g i ~ e ~ ~  to 

discursive fields. 

An Ex~anded Role for the Sub_iect Suegested bv the Limits of Traditional Justificatorv 
Frameworks 

I will bnef'îy sketch some obvious aporias in the dominant evaluative 

fiameworks which have been used to debate issues of property. In this section I cannot do 

justice to the scope of traditional debates justiQing one form of property over another, or 

one particular cases of property as more defensible than another. My airn is to focus on 

the role that the subject plays in these debates, without, I hope, oversimplifjhg what 1 do 

present of them. 



The two traditional approaches to justiQing property as such, and to justifying 

case by case instances of ownership, are an econornic approach and a moral approach. 

This extends to debates on newer forms ofproperty such as copyright. One finds, among 

economic and moral considerations, aesthetic, q~alitative,~ legal, and religious ones; 

however, it is safe to Say that these values no longer dominate the debate. When they do 

appear, they are underwritten by moral or economic principles. This is true of legal 

values. What 1 want to show here is that these, in turn, are underwritten by subjectivity. 

Private property in land and pnvate property in ideas have both been justified or 

denounced according to economic principles: whether a general form or specific instance 

of property is worth developing and defending depends upon the commercial possibiIities 

or market efficiency revealed by cost-benefit analysis. Since there is a translatability 

between utilitarianism and econornic principles -- one way in which outcomes in terms of 

relative happiness can be quantified and compared in order to indicate the utility 

preference is in terms of how much money people would be willing to pay for such an 

end or pay (as in insurance) to avoid such risks -- here, "moral" and "economic" 

principles do not represent two separate justificatory fiameworks. 

Value ... is to be fixed in economic terms, measured by the yardstick of 
human satisfaction as determined by what we would be willing to pay for 
that satisfaction ... to establish the amount we would be willing to pay 
might be dificult [or culturally unacceptable as practice] but, so 

5 

Locke's Second Proviso, that acquisition of  property is justified "at least where there is enough, and as 
good left in common for others" (Second Treatise, Ch.V:27) is a qualitative limitation. 



proponents of an economic theory of value believe, not impo~sible.~ 

The basic goal shared between economic and utilitarian fiameworks is that the greatest 

good is the greatest overall outcorne, and that greatest good is the net sum of costs versus 

benefits, however those costs and benefits are defmed or assessed7. A second convergence 

of economics and normative prhciples can be found in the fiequent assertion that the 

rules which are efficient are also the just 

Pnvate property in land and private property in ideas have also been justified or 

denounced according to moral principtes: whether a general f o m  or specific instance of 

property is worth developing and defending depends whether it promotes some aspect of 

the Good. Elements of a moral framework would be those things considered indienable, 

non-fùngible,' unquantifiable; whatever lies beyond or above the reach of the market. 

This moral/economic split maps classic distinction between intrinsic and instrumental 

values. The former might include: dignity, identity , virhie, character, love and other 

feelings, belonging, environmental values, justice, life, self-worth, respect, rights, 

6 
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equality, fieedom, health, species. 

Many deny that these concepts point to a separate category of analysis. "Species 

as such have no value ... but neither does anything else, neither tmth, nor beauty nor 

non-economic goodness."lo They assert that there is nothing but instrumental value, and 

that if, at a given time and place, love is not bought and sold, this merely reflects a 

cultural norm rather than a universal distinction between kinds of values. 

Whether there truly are any values beyond economically-convertible ones is not a 

question 1 will answer. Since non-economic values are cited as distinctfLDm economic 

values, and are used as principles around which justifications of property are organized, 1 

will treat them as separate justificatory frameworks. 

Given the scope of moral and economic debates about property of al1 kinds, we 

might suspect that these each provide a set of clear, free-standing, normative principles 

that can guide our judgments about property in a consistent and sound manner. 

Unfortunately, neither "morality" nor "economics" provides an adequate and 

independent set of justifications. One cannot pursue a foundationalist strategy in moral 

theory or in economic theory because any normative principle would presuppose certain 

assumptions about the subject, about property relations, etc. Each relies on normative 

force garnered fiom beyond the tems of its framework. Sometimes that normative force 

can be found in the sovereign subject which "Iurks" behind an ethicai judgement. In some 

cases, it relies on the normative force which is a part of the structure of a set of 

Friedman ( 199 1 :9). 



ontological coxnmitments regarding the nature of the subject and the nature of the object. 

1 wouid to consider the limits of the normative frameworks which economics and 

morality work with. 

Econornics provides an entire army of justificatory principles which are brought 

to bear on the institution of property. Property in general, or particular examples of 

property, and laws regarding property, are good, fair and desirable, insofar as they 

promote any of the following positive economic principles: "growth, "efFiciency", 

"profits", "gross national product", "cornpetition", "fair dealings", "benefits", 

"development", "increased gross national product", "higher standard of living", "volume 

sales", "international investrnent", "fair pricing", "availability of luxury goods", 

LCre~~urce  management", "decreased costs", "choice maximization", "reduced scarc i ty". 

Not surprisingly, these principles are voiced most often as part of normative arguments in 

business and trade R&D circles. These pnncipLes can be worked up to evaluative 

fiameworks which give definitive answers for research and development options. In 

many instances, "gross national product", and "standard of living" are taken to serve as 

adequate, practical indicators of the welfare. 

Economic justifications for property take the form of the claims that certain forms 

of property, (and a system for policing and administrating these forms) are necessary to 

provide "the greatest overall efficiency and the maximum welfare in the e~onorny";~~ that 

I I  
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the present and fùture adequate standard of living of humanity depends upon a particular 

system of property. 

Since the 17th century that particular system of property has been private 

property: the ownership of individually-identified things and ideas by clearly identified 

individuals. A condition of exclusivity is necessary for buying and selling. Laws are 

necessary to adjudicate between conflicting claims to property, which is taken as 

inherently scarce. With respect to tangible property, here are several of its key supporting 

premises, and some quotations in support of these. 

1). That alienability is necessary to the growth and security of nations, 

corporations and persons; that individuals will not apply themselves to working land (or 

other value-added activities) in the absence of economic security; that leaving distribution 

to the market increases fieedom and value; and that overall utility is increased when 

persons are industrious, 

In their concern with the negative extemalities fiom exclusion, the 
opponents of private property tend to forget the positive externdities that 
are the unintended but welcome side of voluntary trade: the increased 
wealth created additional opportunities for thud persons to enter into 
win/win contracts of theu own. Institutions of common property impost 
costs of coordination and may du11 the incentives for production and trade 
that a system of private property nurtures.I2 

2). That people deserve to benefit fiom their labors while those who do not labor do not 

deserve to reap any benefits and that fiee-riders who drain rather than contribute to the 

world are rampant in common property holdings: 
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If 1 despair of enjoying the fhits of my labour I shall only live from day to 
day: 1 shall not undertake labours which will only benefit my enemies." 

3). That the condition of scarcity in a climate of fecundity requires the protectorate (legal 

and moral) offered by privatization, 

If every member of the community were assured of subsistence for himself 
and any number of children ...p rudential restraint on the multiplication of 
mankind wouid be at an end, and population would start forward at a rate 
which would reduce the cornmunity, through successive stages of 
increasing discornfort, to actual starvation." 

4).That the fiee-market systern, based upon private property rights, is the most efficient 

mechanism for allocation of resources and policing rights, 

Detecting the presence of a trespasser is much less demanding than 
evaluating the conduct of a person privileged to be where he is .... when 
land uses have no spillover effects, individual ownership directiy and 
precisely punished land misuse and rewards productive l a b ~ r . ' ~  

5). That the sovereignty of personhood is tied up with and dependent upon exercising the 

rational choice to maximize one's goods. Therefore, the overall greatest good for the 

greatest number is achieved through pnvate property rights and a system for distributing 

and policing these. 
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The very same arguments appear in support of intellectuai property, suggesting 

that property in ideas has by and large k e n  subsumed under the traditionai justificatory 

frameworks. The centrai arguments in support of intellectuai property echo those above: 

that copyright protection is necessary to encourage innovationt6 (creativity) and the 

production or expression of ideas;" that private property in ideas increases the diversity, 

spread and use of information18 and products derived from new ideas;" that one's mind is 

the most personai property and that one has a natural right to its productsm that property 

16 
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Bettig (1996:25). "For when it came to Iiterary activity there is 'no property more peculiarly a man's 
own than that which is produced by the labour of his mind."' 



nghts in the products of the mind will irnprove the quality of goodsJ1 that the fieedorns of 

thought and expression, and the responsibilities which go with expression of ide as^ are 

best protected and regulated under regimes which guarantee proper attribution of thought 

to its proper source in an individualZ that it is not in the interests of a civil society, any 

given state, to allow intellectuai talent to go undevelopedZ4 or to lie dormant.3 that ideas 

are created via labour, ex nihilo and are therefore the belongings of one rather than dl;*" 

that under provisions of private ownership the reputation and quality of the creator 
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(author) are best respected;z7 that privatization of knowledge makes no one worse o p a  and 

is in the public interest; lY In short, that privatization of ideas is vital to the welfare of 

humanitym in that it best means of securing a profit on ti~ern.~' 

This is very significant given that some believe "the only wealth there is in the 

world today is the wealth that cornes fiom the human rni.t~d."~~ One fmds very positive 

evaluations of intellectual property regimes in terms of dollars: 

It has been estimated that an international IPR regime dong the lines the 
US is proposing will result in higher royal? payments for developing 

Clare Nullis, "Actress w ins Rights to juliaroberts.com."htt~://www .nandot irnescom (June 3, 2000); 
Bettig, (1996) "...reprinted books without the consent of the 'authors or proprietors' of copyrights 'to their very 
great detriment' and 'damage' to their families."; Mark Rose, Authors and Owners: The Invention of Cor>vrkht. 
Cambridge: Harvard University Press, 1993, re: objectionable advertisements, dust jackets in poor taste, commercial 
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countries that could reach an annual figure of US $43-$102 billion." 

By and large, as guiding principles, economic/utilitarian evaluations have been used to 

expand private property regimes in land and in ideas fiom the West to the East, and from 

the North to the S o ~ t h . ~  They continue to be used to expand the circle of intellectuai 

private property to include (mainly Western-held) patents on biological material obtained 

fiom developing countries: microorganisms and parts thereof, human cells (including 

blood cells i.e. entire genetic codes of aboriginal people)" fiom disease-resistant 

"varieties" and "predisposed varieties", plant varieties already developed by indigenous 

fanners (rice, corn, neem, cotton), seeds and oils, medicines, animai species. Economic 

principles, backed by statistical data, can be worked into arguments in favor of 

encouraging the expansion of pnvate property in ideas. 

However, surveying the literature on property fiom multiple vantage points (not 

oniy the vantage point of, Say, a member state of GATT or of an advisor to the US. 

Patent Office), we encounter the same basic pnnciples (fieedom, welfare, justice, 
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maximal utility, expression of human possibility), understood to be backed by other data, 

come to entirely different conclusions and thus argue for a radically different course of 

action. For example, another cost-benefit study of the adoption of international 1.P.R 

regime by Thailand suggested that developed countries would benefit while additional 

costs would be Unposed on developing co~ntries.~~ Looking at the question of costs fkom 

a broader scope: 

But are the lower costs which proceed fiom these competitive 
advantages ... really lower costs for societies as a whole? What about 
increased poverty, pollution, unemployment, illiteracy, ill-health, 
environmental degradation and destruction of natural resources ... ? What of 
the loss of cultural diversity and autonomy of thought ... ? What of the 
increasingly inescapable pervasion of the globe by ever more motor noise, 
traffïc, commercial interruptions and j~nk?~ '  

For each and every normative statement made in the positive section above, there is 

another which argues for its opposite, either based on different data, a different way of 

counting value, a different set of assurnptions regarding initial conditions or units of 

rneasure, a different (temporal or spatial) circle of assessment, a different interpretation of 

what "freedom", "efficiency", "justice", "well-being", "human nature" or "human 

flourishing" is (and even here, a different interpretation about how it would be best 

gained or expressed as a mode of property), a different political frarnework, a different 
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ontology. To give just a small series of examples regarding the assumptions of "the 

inherent comection between creativity, profit, and social welfare"," the order of 

knowledge and I.P.R. rights and profits, and, innovation's relation to individuals ' ideas: 

... there is little evidence that patent protection stimulates innovation in 
plant breeding. Most of the great agricultural advances in the world came 
about without any patent prote~tion.~~ 

Our study demonstrated that scientific innovation depends on a mixture of 
basic and applied research. on interdisciplinary borrowing, on an unforced 
Pace of work and on persona1 motivations that lie beyond the reach of the 
adrninistrator's rule book.w 

... the knowing that we do as individuals is derivative, that your knowing or 
mine depends on oui- knowing, for some "we" ....y ou or 1 can only know 
wbat we know (or could know) , for some "we". ... communities that 
construct and acquire knowledge are not collections of independently 
knowing individuais; such communities are epistemically pior  to 
individuals who know." 

Virtually al1 commercial biotechnology companies currently have 
hundreds of patent applications sitting at the PTW hung up in the 
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interference proceedings which detemine who has rights to obtain a U.S. 
patent when two or more parties are essentially claiming the same 
thing ... The system can be manipulated. Parties ofien file "submarine" 
patent applications ... designed purely to manipulate the system for 
pro fit..on ano ther person's research." 

Each of the principles by which property as a whole or specific instantiations of property 

are defended or denounced can be put to work to defend or denounce the same thing. 

They can be and have been adapted to opposite viewpoints, "and used, in different forms, 

on both sides of every question to which [they] could conceivably be a~plied.~" Neither 

economics nor ethical theones which make use of economic or other principles, provides 

a set of clear, fiee-standing, normative principles. The normative force of positions cornes 

fiom outside the frameworks assumed to provide it. 1 would like to explore how the 

sovereign subjects of the discursive field of property contribute to the normative tenor of 

the domain. Economic and moral forces are distributed on and as a specific subjectivity, 

which lends economic, moral or aesthetic principles a scaffolding. 

First Function of the Subiect: Normative Dersonae which or~anize and rank riersons 

Within any given discursive regime there are its particulas subjectivities or 

in 1990; eight years tater they had soared to more than $100billion. I.B.M. alone took in wetl over $1 billion from 
licensing last year and received a record 2,756 new patents." It costs, on average, more than $ 1  million to challenge 
a patent. (Gleick (2000:46)). 
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personages. The capacity to describe such a subject is paired with the capacity to observe 

a subject; to see and point out, and mark these "personae" among the many. and then to 

name these as peculiar to a particular field. In secular rnodemity, the privilege of seeing, 

identifiing and classifiing persons in this manner has belonged largely to the hurnan 

sciences: medicine @hy sical and psy chiatric), law @enal and jurisprudence) and 

education. 

In order to be respected as distinct, and justified as important institutions, each of 

these depends upon the identification of noms and deviants: without "normal subjects" 

there could be no ideai which pathologies could be bent toward, without "pathologies" 

there could be no incentive for intervention and without the relative arrangement of these 

(statistical distribution) there could be no human knowledge. Subjectitivities, then, 

always occur in pairs. Of a pair, one is always the positive exemplar against which al1 

others permutations are gauged by virtue of the proximity to it. The exemplar may or 

may not correspond to an actual person or set of persons. It may be a set of attributes, a 

model. It may be created through test scores and surveys which themselves are part of the 

rnechanism that led to the emergence of modem subjectivity, an indn>idw[.'* It may be an 

historical figure which embodies some feature, a feature still being responded to in the 

present as if present. OAen, it is an archaic exemplar anirnating metaphors through which 

we try to understand, by analogy, very new developments in a domain. These analogies, 

which depend upon an anirnating, centrai figure, are not benign. An exarnple is the 
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archaic language of battle and the codes of behavior for soldiers of battle which peppers 

contemporary nuclear arms discourse." In this discourse, we are also continuously 

introduced to the figure of "the Guardian", "the Steward", of the Earth." This is a 

linguistic, embodied extension? the attempted "tramference of foms of inteIligibility''w to 

non-intelligible relations like the decision-making capacity of a few humans and the total 

nuclear winter of the entire globe. 

It is not merely a case of identiming kinds and pairs of subjects, but of setting up 

a definitive zone where the oddities fall in such a way as to suggest both an outside 

undesirable limit and an inside desirable possibility. In the field of sexuality. Foucault 

identified "the hysterical woman", "the masturbating child", "the incestuous relations" 

and ''the pervert". Each of these corresponds to an allegedly pervasive persona in a zone 

of pathological sexual relations. For each of these there is an intended normal, 

non-pathological subject which can be imagined or descnbed against these pathological 

personages, even if he or she cannot actually be located in medical practice or 

census-taking. The normal subject falls is so adequately within the field of sexuality that 

During the gulf war, the language o f  honorary and dishonorable conduct was used to distinguish the 
West fiom Baghdad, and to justify opposition to Saddarn Hussein. Globe and Mail (Nov. 1 Sh, 1997): A 1 ;A 15. See 
also "The Man in Iraq." The Economist (Nov. 8th, 1997). 
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they defuie it by their numbers and general characteristics, not their unusual qualities. 

The normal subject always exemplifies mental, social and physical health. In each 

domain, among its attributes are rationalitv. sociabilitv. efficiencv and self-discidine. It is 

not surprising that the normal modem subject exemplifies the key principles of modem 

economics, philosophy and politics. 

This normal subject is a "founding" or "sovereign" subject. Founding subjects are 

also called "figures of control", the one who, 

... directly animates with his intentions the empty forms of language with 
his objectives; it is he who in moving through the density and inertia of 
empty things grasps by intuition the meaning Lying deposited within 
them ... he indicates the field of meanings ... he has at his disposa1 signs, 
marks, traces, letters." 

The pool of domain-specific subjectivities evolves over time as new personae are addedS0. 

Others become obsolete or mutate into new variants. The medical terms "syndrome" and 

"disorder" usually indicate an evolution of a very recent "type", as in "Attention Deficit 

Disorder" and "Learning Disorders" (pathological child-state), or "Gifted Children", 

(abnormai child-state). Freud's "Hysterical Woman" seems to have rnutated into 

Michel Foucault, "The Discourse on Language." in The Archeoloev of Knowledae. Trans. A. M. 
Sheridan Smith. New York: Pantheon, 1972:227-8. 
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Epstein-Barr syndrome, Premenstnial Syndrome, and Hysterical Blindness, al1 

female-specific." Particular feahires sketch the kinds of subjects who fall within these 

conditions, dictating, 

... the qualifications which must be possessed by that individual who 
speaks, who occupies such-and-such a position and formulate 
such-and-suc h a type of statement. .. who defmes the gestures, behaviours, 
circumstances, and the whole set of signs ...the particular properties and the 
stipulated roles of the speaking s u b j e c t ~ . ~ ~  

The evolution of types is sometimes the result of a subjectivity fkom one domain being 

drawn into and applied to another domain. To be moved and detected requires that the 

subject has, attached to him or her, a set of techniques of detection, a set of distinct signs, 

which c m  be applied for new purposes. In 1. Pierre Rivière ... Foucault reveals how the 

"insane madman" a subject of psychiatry indicated by monomania (delusions, "a dour 

fanatic", unsociable repetitive gestures, a "bilious-melancholic temperament"fl) can be 

diverted in order to make his appearance in the courts as "the evil madman". a criminal 

subject ("'taciturn ... an ardent, cruel and violent imagination, unrepentant yet fully 

cognizant of his deeds"). The parricide committed by young Pierre Rivière is: 

... an f ia i r ,  an event that provided the intersection of discourses that 
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differed in origh, form, organization, and function ...? 

In the court and medicai documents describing - or rather, clairning -- the parricide 

Rivière as one kind of thing or another we can read the tensions and counter-forces 

between psychiatry and justice. The deposition of characteristics of Pierre Rivière as a 

Parnieidal Manioc, is, according to Foucault, the map of, 

...the way in which a particular kind of knowledge (e-g. medicine, 
psychiatry, psychology) is formed and acts in relation to institutions and 
the roles prescribed in them (e-g., the law with respect to the expert, the 
accused, the criminaily insane, and so on.)5S 

The equal capacities of the justice and medical systems to identie him as mad and as 

criminal, results in a perfect stalemate of judgernent approved by the King of France: 

In view of the doctors' conflicting reports and the various material 
facts, some of which disclose a considerable power of reasoning 
and calculation, whereas others appear to establish the perversion 
not only of his moral faculties but also of the fiuictions of his 
discernent, 1 myself feel such grave doubts about the convicted 
man's mental state that 1 am wholly unable to conclude either that 
the [death] sentence should be carried out or that he should be 
excused from al1 punishment.j6 

Foucault's history of Rivière suggests that while subject positions serve particular 

normative fùnctions upon a particular domain, the arbitrariness of these positions 
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and the work that they do to forward judgements can be exposed when the subject 

is taken across discursive boundaries. 

The fust general function, then, of subjectivity is tu create positions within 

a discursive field: persona. In general, what this involves is that those positions 

are named; that a particular set of techniques for gathering information about or 

operating fiom that position is engendered; those positions are given a set of signs 

which identiQ them as a distinct type, mark the types as negative or positive; that 

persons are ranked (juridically, medically, aestheticaily) according to their 

distance from or proximity to, the ideal and the anti-ideal. A few abstract features 

of "persona" regardless of which discursive field they appear on, and function on, 

include: they represent an ideal or an accurate "type", where that "type" is a class 

or species of persons, they are visible or can be made visible to a culture (in 

ianguage, in art, in scientific modeling, in media), they are capable of receiving, 

taking up, and displaying evolving sets of characteristics (which might include 

being divested of pnor characteristics), they are widely recognizable as a type, 

they have capabilities which are subsequent to this recognition as a type. 

1 will now identim the personages of the domain of property. 

The ~roduction of sovereign subiects of tangible romrtv.  Their significations and 
techniaues for identification or attribution 

Titie by Descent, Tifle by Purchase, Tirle by Escheut, 
Titïe by Occupuncy, Tifïe by Prescription, 

Titie by Forfeiture, Tifïe by Aiienation, 



Titre by Work. 57 

The field of property has its own sovereign, foundational subjects. The founding 

subjects arise in tandem with a story about the origins of property and evolve as the 

justifications for property change. When the source of property is God, the subjects of 

property have a theological claim in their known or declared relation to God. In the 

medievai story, that relation lay in a family bloodline; a tme owner's identity lay in their 

blood type. The heads of kingdoms and their rightfil heirs - "Fathers of farnilies as were 

the lineail heires of those families whereof Kings did originally corne"" - could be 

owners, while the bastards and usurpers could not. Those without land and means are, at 

best, rnanor-fixed land-holders (vassals and fiefs) where holding was subject to 

conditions rather than a b s ~ l u t e . ~ ~  Those without land were thieves and (thus) godless men. 

With the nse of the democratic political state in 17th-century Europe and its spread over 

the next two hundred years to the Colonies, came the rise of private property. This major 

William Blackstone. Commentaries on the Laws of England. Chicago and London: University of  
Chicago Press, 1979. 

Extract fiom Speech of L609 of James 1, quoted in The Great Political Theories, Vol. I . Ed. Michael 
Curtis. New York: Avon, 198 1 :3 16. 

(ibid: 158). Landholding among German fieemen was conditional upon work: "A freeman, like the 
nineteenth-century American hornesteader, took possession of a tract of land by clearing it, building a house and 
barns, and dividing the land into fields for the grazing of animais and the growing of crops. His initial work 
established his claim to continued use." Eugene Hargrove, Foundations of Environmental Ethics. Englewood Cliffs, 
N.J.: Prentice-Hall, 198956. 



shift in what property meant and how it could corne to have relations with the average 

man, would not have been possible without a new figure of ownershi~ to simultaneouslv 

animate and vindicate it. 

The ideal characteristics around which modem (private) property took shape 

were: Man the Worker, Man the Producer, Man the Provider. This was an individual and 

yet a member of a group, both a private one (a family) and a public one (a geographical, 

religious or economic community). The investment of labor and capital in land did not 

only return of capital but an increase in status." Moreover, he was an exemplar of a 

universal type: "humanity". This was also an aduIt male of European descent. 

The two personae which best exemplified these modem ideals (and often are still 

considered the best expressions) were the f m e r  and the merchant. The f m e r  model 

overshadows the merchant model as the economy shifts ftom feudalism through 

mercantilism to capitalism. Farming is an honorable relation of ownership because it is 

seen to be unique in its capacity to express significant human values. Even critics of 

modern agribusiness manage to salvage and honor "'the family fatmer" and the virtues of 

"a f m i n g  life"." The h e r  claims his property title by work and by natural nght rather 

than blood. The subjects of property are constituted through particular techniques of labor 

Peter J. Hugill, "Home and Class among American Landed Elite." The Power o f  Place: Bringino, 
Together Geo~ra~hica l  and Sociolo~ical Imaginations. Eds. John A. Agnew and James Duncan. Boston: Unwin 
Hyman, 1989:66-7. 

See for instance: Donald Worster, "Good Farming and the Public Good." Meeting the Ex~ectations of 
the Land. Wes Jackson, Wendel1 Berry and Bruce Coleman, eds. San Francisco: North Point Press, 1984:3 1-41. 



and exercise of rights, and are recognizable (as are their rightfkl belongings recognized as 

theirs) through particular signs of labor and right. 

In Locke's "Labor Theory of Value" we fmd a fully elaborated p i c m  of the 

farmer as the ideal figure of ownership. While God gave the World to Men in common, 

he also gave man reason and the means of appropriation to make use of this gift for his 

convenience, support and comfort (V:26). Each Man has a natural, exclusive and absolute 

property in his own person (W27). It is only through the work of that body on other parts 

of unowned Nature, through the transformation of raw Nature into usable goods (amassed 

or altered) that property greater than ones own body is annexed to an individual. Pnvate 

property rights are intended to reward industriousness and to secure and safeguard the 

fniits of efforts. Clearly, a rightful owner must be, first of ail, industrious. Second, an 

owner must have fruits of his efforts which require safeguarding. Industriousness 

distinguishes the owner fiom those who have shown little interest in using God's gift for 

their greater Support and Cornfort, and therefore may claim, at most, mere physical 

possession. In Locke's view, and many who followed him, the lazy are aiso unreasonable, 

since natural reason suggests that it would be in our interests to be industrious and 

acquisitive, both as concerns our private and our public well-being." This equating of 

rationality and efficiency is seen throughout modem s o ~ i e t y . ~ ~  Rational choices are 

C. B. Macpherson. nie Political Theorv o f  Possessive Individualism. London: Oxford University 
Press, 1962. 
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self-protective since they forge social ties of mutuai support and dependence - civil 

community. The values of eficiency, sociability and rationality are al1 found in the 

Private property is the result of labor, but not just any old exertions in any old 

direction: it is the result of intentional labors directed toward the extraction of resources 

and the efficient (Le. organized, stable, effective) production of culturaily consumabte 

goods. This kind of labor, according to Locke, produces results which are supenor in 

quantity and value to the products of "random", "wild" and "spontaneous" efforts. The 

functional category of "use" becomes a normative category, dividing good users as 

owners fiom bad users as thieves, squatters, free-nders, jerry-riggers, pirates, 

Unlawful use is equivdent to theft and can deprive rightful users of 
significant commercial benefit." 

Farming leads to positive utility. Farming efforts increase value in the world, since 

"Bread is worth more than Acorns, Wine than Water and Cloth or Silk than Leaves, Skins 

or Moss."(V:37,42) Moreover, farming is sociaily-minded since the positive-surn garne, 

(especially with the advent of monetary and market exchange mechanisms), promises to 

increase general not just individual utilities. The pnmary good of farming lies in its 

utility: f m e r s ,  then, are rightfil subjects of property insofar as they exhibit a desirable, 
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pragmatic f o m  of moral rationality? They are good users, i.e. owners. 

In order to make a claim about rightfid belonging there must be techniques 

available to this industrious individual to demonstrate a difference in quantity and quality 

of his products, to &km and mark him as thut user. Key "techniques" are the moral, 

customary or juridical relations between the claimant and a body (tribe, society or state) 

which will enforce a property claim." This body is the sarne body which stands to gain 

the most fiom the privatization of the cornons in terms of having access to better and 

more products through the market system. 

In order to enforce a c l a h  there must be proof for it. The proof for claim 

must be traceable to an industriousness on the part of individual. The best evidence 

of industriousness is any evidence that can be shown for it: one may be industrious and 

yet consume whatever one gathers or makes, but if one can show a ready-at-hand surplus, 

a residue, an overflow, a stockpile, if one is in possession of a possession, this confums 

effort in a way which a claim in the absence of material evidence does not. The thing 

called the possession points toward the one who is in possession of it, as the owner, 

Though the Water ninning in the Fountain be every ones, yet who c m  

To contrast, Michael Hardt, "Mercantilist Bargaining and the Crisis in the Multilaterai Trade System: 
Finding a Balance behueen Domestic and Foreign Trade Policy." Occasional Pa~ers  in International Trade Law and 
Policv ICenter for Trade Policv and Law 4 (1989): 1-39 suggests that agrarian fiom developing countries are "a drag 
on the system" [G.A.T.T. negotiations] because their understanding of agricultural economics "has, at best, a fragile 
intellectual foundation", and that they prefer to put the values of agriculture "in theological terms" rather than in 
terms of "political will ... and pragmatic bargainingW(33). 
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doubt, but that in the Pircher is his only who drew it out? (5:29) 

There is a relationship that is respected or inferred between the products and the owner; 

there is a mamer in which the c lah  and the items (the "text" of property) "points to this 

'figure' that, at least in appearance, is outside it and antecedes it.""' 

Any stable artifacts in which, upon which, or via which labor could be written, 

inferred and somehow counted C'possession ratified by conventions")". were ideal. Barns 

with hay in them, acres with a certain number of stakes, lengths of barbed wire, a 

measwed enclosure, bushels of fruit, sweat of the brow, provisions in a secure, 

unmovable place, bank ledgers, land registry records, money. Having any or al1 of these 

in one's possession confirmed or at least strongly suggested some sort of previous effort. 

Rousseau recognized the power of the artifact and the mutually complicit claims which 

could be generated from it: "The first person who, having fenced off a plot of ground, 

took it into his head to Say this is mine and found people simple enough to believe him, 

was the true founder of civil societyWbq Rousseau claims that without property there 

would be no civil society. Tangible "property" certainly is significant to the possibility of 

Michel Foucault, "What is an Author?" The Foucault Reader. Ed. Paul Rabinow. New York: 
Pantheon, 1984: 10 1. 
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civil society insofar as it lends itselfas a kind of surface of inscription upon which such 

things crucial to civil society as fair distribution, names, ratios between labor and 

payment, and order can be marked. 

Whether these possessions or the claims to them were the result of fraud, theft or 

"honest labors", could only be determhed by a close historical and legal investigation of 

how one came to hold the land (by Natural Right or by Seinire), or some sort of witness 

to the labor itself. In the case of the f m e r ,  his efforts are almost entirely visible as he is. 

"The small farmer is not usually an absentee owner ... his productive use is joined to its 

us~mict ."~~ A farrner's possessions (barns, land and its products) have the least tenuous 

relations to his location and his efforts because of the scale and visibility of farming. 

... the typical workman was not a laborer but a peasant farmer or small 
master, who could point to the strips which he had ploughed or the cloth 
which he had woven -2 

Arnong the kinds of persons claiming private property, the f m e r  is the least suspicious 

in terms of this burden of proof. As a result, the farmer himself takes on an ideal 

subjectivity in the domain of property, a moral and an epistemic rather than simply a 

usefùl role. "Contract theorists came to consider their theones as logical or mord rather 

Thorstein Veblen, "The Natural Rigtit of Investment." in Macpherson (1978: 122). 

R. H. Tawney, "Property and Creative Work." in Macpherson (1978: 137). 



than as hi~torical."~ Of the expansion of the Americas under Jefferson and the role of the 

fanner, that, 

[Jefferson] stopped trying to justie his position championhg the rights of 
Arnencans to small fieehold fms teads  ... in tems of historical precedents 
and instead began speaking in moral terms, claiming that small, 
independent landholders were the most virtuous citizens and state could 
ever hope to have? 

Jefferson himself wrote, 

Cultivators of the earth are the most valuable citizens. They are the most 
vigorous, the most independent, the most virtuous, and they are tied to 
their country and wedded to its liberty and interests by the most lasting 
bands? 

The kind of industriousness which defuiitivel y identifies an O wner is unilateral, exclusive 

and non-mobilized acquisitiveness. This in effect limits who can assume this subject 

hinftion to male property owners. Having possessions signaled eficiency, rationality and 

virtue in the possessors. It is the signs of possession - specifically the inequality of their 

power to point to certain persons -- and not the forma1 rights to be a possessor articulated 

by Locke and Mi11 and Hobbes, which play the most significant part in forming the 

subjects of property. "The being of the signs which are taken as neutral, yet which are 

Melissa A. Butler, "Early Liberal Roots of Feminism: John Locke and the Attack on Patriarchy." 
Feminist Interuretations and Political Theorv. Eds. Mary Lyndon Shanley and Carole Pateman.. Penn State 
University Press, 199 1 :78. 
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constit~tive."~~ Jean Bethke Elshtain iwists that we must pay attention to the way the 

actual physical realities of men and wornen coming to the promises of liberal democracy 

played a major role in the degree to which the promises of that political system were 

actualized in the lives of men relative to the lives of women. They played a role because 

of the way that prior possession signals an owner type. Elshtain claims that this is how 

we can account for the present gendered disparities in "the distribution of goods and 

services and in the concrete allocation of economic and social p ~ w e r ' ' ~ ~  even though, 

under liberalism, women "could earn, make contracts and own property"." 

Elshtain writes, 

Locke's abstract gan t  of property nghts is in some important ways 
tendentious in a social situation in which the femaie portion of the 
population is propertyless. If past history is patriarchal -- in this Locke 
agrees -- and the chef  motive for the formation of civil society is the 
preservation of property ... it is difficult to see how women can emerge, 
simply by a grant of formal nghts, fiom a condition of propertylessness 
and subjection to one of public parity." 

Women tended not to be owners because they tended not to be in possession of proof of 

Michel Foucault. Foucault Live. Ed. Sylvère Losinger. Trans. Lysa Hochroth and John Johnson. New 
York: Semiotext(e), 1996: 17. 
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past or potential ownership. This remains true today: those who cannot demonstrate 

adequate proof of prior ownership are less likely to be recognized as a potential future 

owner than othen who can provide such proof, regardless of the circumstances 

surrounding their being in possession of that proof- This "proof' resides not only in 

papers or bank dr& or proof of payment, but in the kind of persona which they embody 

or do not embody. 1 have owned my own house for twelve years but each time 1 renew 

my mortgage, I am required to get my father's CO-signature on the terms. He was required 

as a guarantor from the outset even though I was in hl1 possession of a down payment 

and had a r end  income organized to cover al1 subsequent payments. Moreover, defemng 

to his "prior ownership" status completely eclipses my stepmother, who is as much an 

owner of everything he owns as he is. 1 have made each payment since then: he has no 

role in this ownership other than symbolic. When 1 go to a bank to renew, each time the 

same thing happens: the bank manager does not "figure out" that the person sitting 

waiting at his or her office is the same person who has an appointment with him or her. 

(It takes about twenty minutes before they ask me ifthey can help me, then they act 

imtated at me because the appointment starts late ....) They always cal1 me "Mrs." and ask 

me when my husband will be joining us? Once everything is "cleared up" and we talk 

about the questions I've corne with, and 1 make my choices, we send off the paperwork 

for my Dad to sign. This last move falseIy confïrms his role as critical in the procuring of 

property by women. His is the persona of owner, mine is not. This is a gendered persona. 

Relatedly, women also tended not be owners because the products of their labors 

were seen to contribute to the private rather than the public good, or, their labors were not 
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considered the sarne kinds of bases for ownership claims as the labors of their menfolk. 

The proper name of a woman, often changing in marrïage, would not serve her in the 

same way that a signature of the farnily name would affm a man's connection to a piece 

of land, particular ~ornmunity,~~ and a long line of workers. 

Moreover, in some parts of the world, women themselves count among the kinds 

of things that one can own, or at the very least, claim guardianship over. This is to say 

that relations between possession, possessing and a potential possessor are not simple. 

Persons having possessions yet without demonstrabie individual acquisitiveness (Le 

incorrect arnount) tended to be seen as lazy, unprogressive, heathenish. We saw this in 

the 1 s t  chapter c o n c e h g  the encounter of the European nations with Amerindian and 

Polynesian tribes who practiced potlatch or migratory land-use patterns. Persons showing 

acquisitiveness but for the "wrong" kinds of possessions tend to be seen as having some 

kind of personality disorder." Persons showing little interest in honoring the exclusive 

entitlement claims of another are trespassers and thieves, even where the ones upon 

whom they are trespassing or fiom whom they are taking, were themselves at one point 

trespassers or thieves. 

The difference, then, is whether one has a strong enough group to back and 

protect an entitlement claim, or whether one is a minority, an outsider, an anti-persona. 

A male friend recently remarked, of his trip with his mother back to Scotland, to the village of  his 
ancestors: "In one small graveyard there were gravestones with my exact narne - John Alexander Crawford - on 
them that went back every other generation for over two hundred years!" 

See Sigmund Freud's essay on fetishes in "On Sexuality." The Standard Edition o f  the Com~le te  
Psvchological Works of Sigrnund Freud. Volume 2 1 .  Ed. James Strachey. London: Hogarth Press, 1943. 



Penons having systems of property which employed different techniques of acquisition 

and different systems for confirmation of nghts of use than those w d  by f m e r s  

signaled those perçons not as owners but as its antithesis: children, owned, thieves, 

heathen. Any ineficiency, laziness, irrationality, anti-sociality and lack of virtuous 

character disqualifies the owner function. There is a distinct set of signs of ownership, 

there exists a general willingness to recognize these, and the means (legal, moral, 

communai) to enforce their recognition. These three functions are indispensible when 

cultures interact. "Violent conflict is especially likely to occur on the boundary between 

cultures, where people with very different ways of viewing the world interact? 

According to James Tully, 

One of the leading problems of political theory fiom Hugo Grotius and 
Thomas Hobbes to Adam Smith and Immanuel Kant was to justi@ the 
establishment of European systems of property in North Amenca in the 
face of the presence of "Indian Nations"."' 

The founding subject of modem property in the figure of the farmer, the ownerfirnction, 

endowed as he was with a set of values, created by and supported by adjacent domains of 

morality, economics and politics, was (and to some extent still is) the key to that 

justification. The owner function as a subject of property is a "mode of circulation, 
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vaionzation attribution and appropriationwR3 which makes the discourse of property 

possible and keeps it in motion. The f m e r  as the ideal owner is the founding subject of 

modern, private property, constituted by and constituting a power/knowledge fiamework 

which recognizes and justifies clairns of ownership based upon the resemblance of the 

claimant to that ideal. It also excludes or misrecognizes other claimants as non-owners 

based upon their dissimilarity or lack of expression of those ideals. What is also 

significant here is that with this subject function, reason and madness appear in the 

domain of property. These two attributes anchor the moral to the economic in a kind of 

being, the same being who animates the moral and economic arguments I outlined at the 

beginning of this chapter. A madness or irrationality of property-relations is enforced 

through the tactics of exclusion and inclusion, yet the regulatory body is not a body of 

experts but the body of one's equals: the civic society itself. To paraphrase Foucault, the 

manner in which the modes of circulation of property are articulated according to social 

relationships can be more readily understood in the activity of the owner function and in 

its modifications than in the themes or concepts -- like progress or privacy -- that this 

discourse sets in motion." 

Perhaps this sovereign subject of tangible property seems benign and 

anachronistic even if appropriate to the historical developments of private property as 

Foucault ( 

(ibid: 1 17), 



they arose in the European colonies. The small farmer as the worker, the work investment 

legitimating claims to ownership, rightful ownership inhering in claims of honest labor 

recognizable and recognized by one's peers or community, the position of provider to a 

family and to a community, the particular civic vimies and values of recognizing and 

uphold these relations as relations of rightfùl property, ail endow an owner function with 

the proper classificatory role that that function performs in the discourse of  property. 

This figure lurks behind positions regarding property and plays a normative role 

in that it gamers approbation for forms ofproperiy through the approbation that the 

figure itself draws. This owner effect as a function appears clearly in several ways. For 

instance, the work ethic and the virtuous good of the farmer obscures the many ways in 

which the environment, human beings and even cornmunities are threatened. abused, 

devalued and sometimes destroyed by modem land tenure practices. The small, family 

farm is not exempt altogether fiom these charges even though they might be carrying out 

atroçities at much smaller scale. Why has there been a relative lack of sexuaI assault 

support services for rural women, and a general resistance to address this widespread 

p r ~ b l e r n ? ~ ~  1 think that partly it has to do with the image of wholesomeness and virtue that 

a farmer carries. 

The owner effect obscures the demographics where, in fact, the vast majority of 

real estate in North America is held by a hc t ion  of the overall population: that is, the 

good of land is not ut afZ distributed in a way that resembles that suggested by the 

Canadian Panel of Violence Against Women. "Changing the Landscape: Ending Violence-Achiev 
Equality, Final Report." Ottawa: Minister of Supply and Services, 1993. 
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small-land-owner in his-cornmunity image. Wealth in land has been uncoupled fiom the 

wealth of those who work the plots, and the value of land has been largely uncoupled 

fiom the agricultural profits it is capable of producing. It is not that capitalism is a 

consequence of the "owner-function". It is that he prevalence of a mode of conceiving the 

production of agriculturai goods which is symbolically infonned by the owner-function, 

(just like my mortgage deals are symbolically informed by the sarne in the figure of a 

father-owner), obscures a correct view of the siîuation. Emotionally and imaginatively, 

we are protected nom considering the vast region of cultural production where things are 

being made by no one in particular, Le. are factory made. Peter Singer has argued 

forcefully that just such a fdse image prevents us al1 fiom knowing and responding with 

compassion and justice to the misery and stupidity of factory farm production." Lastl y, 

this particular owner effect continues to contribute to the political climate which has yet 

to resolve peacefully and respecffilly, Aboriginal land claims. 

When we look at intellectual property we will see the strong role that the owner 

function which 1 have sketched in this section also plays as role there, yet in combination 

with the author/genius fùnction. 

The Sovereign Subiects of Intangible Propertv: Signification and Techniaues for 
Identification or Attribution 

Who owns a Song and its numerous copies in numerous media? Who owns 

manufachired life forms, or small parts of humans? What are the property relations 
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between the investment of tirne, capital or reputation and the production of public goods 

such as books, genetic marker tests, and on-line inventions? Most of the debate on 

intellectual property centers on "larger" moral and political justifications such as. "is it 

efficient and useful to patent seed presently being used by Indian farmers", "does 

Metallica have a case against MP3.com for enabling fiee music downloading off the 

Net?"e advent of cyberspace and the technical possibilities of genetic patenting has 

meant that these kinds of questions are being revisited and revised in ways that have not 

yet been seen. 

In this section, 1 want to discuss the sovereign subject that animates these 

questions. There is a second subject-function which animates the adjacent domain of 

intangible property. That subject is the AuthodGenius function. The owner-fùnction that 

we encountered in the previous section on tangible property is aiso part of this field, tying 

an individual to his or her ideas as an owner, insofar as thinking is considered a form of 

individual effort, or work. The author-fùnction plays the role of setting noms and 

influencing intellectual property debates, even in cases when, as was the case with the 

"farrner", there is no real, single, actual "author" or "genius" to whom this norm could be 

traced. An obvious example of this is holy texts. The sovereign subject cm be identified 

by interpolation fiom aspects of these debates: specific moral h m  that is presumed to 

ensue in the case of infraction, specific kinds of alienation or reverence that an owner of 

ideas is entitled to. I will use Foucault's "What is an Author" to make more explicit what 

the author/genius-function is, and how it is operating in the domain of intellectual 

property not only as a relative but an absolute norm. 
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There is an historical evolution to the emergence of a sovereign subject for 

intellectual property. With the nse of literacy, the expansion of secular scientific research 

and the spread of printing technologies, another set of ownership relations needed to be 

worked out. This set of relations required another kind of subject of ownership to speak 

as the rightfùi, attributable owner of scientific and artistic creative works, of books, 

designs, inventions, paintings, musical scores, and mathematical theories. Legal and 

mord relations of intellectual property also need to be CO-ordinated globally in different 

ways than they were before the advent of electronic communication. International co- 

operation for the issuance and protection of intellectual property nghts is currently the 

domain of the World InteIlectual Property Organization (WIPO), a unit of the United 

Nations. WIPO administers previous treaties on I.P. including the Berne Convention for 

Protection of Literary and Artistic Works (1 886), the Paris Convention for the Protection 

of Industrial Property (1971) which is largely concerned with patents, and the Rome 

Convention (1 964) which pertains to film, sound recording, broadcasting. Countries also 

have their own expression and adaptation of these conventions for domestic policy. 

These debates and policies are dependent upon a set of assumptions about whar 

kinds of subjects can be said to actually be owners of these various forms of intellectual 

property. Among those is the assumption that this kind of subject bears an exclusive 

relation to an actual person. There is a correlation between identieing the ontological and 

characteristic features of these founding subjects and identiQing the ontologies and real 

features of the kinds of things that can or cannot be owned ("attract or repel copyright"): 

it is the meshing of these relations which make certain persons creators and others users. 
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"It is part of the metaphysical grammar of things that objects require subjec t~ ."~  Even 

where intellectual property is not seeking legal justification or clarification in a given 

debate, but where its terms (legal and historical) are sirnply being described (for the sake 

of information, for the sake of cornpliance), the figure of  ownership and non-ownership 

to whom these reports allude, "carry" and engender normative effects. The question of the 

status of the subject on intangible property, then, is prllnary, as this subject acts as a 

presupposition upon which subsequent debate is based. 

1 will first look at some of the general features common to different forms of  

intellectual property, especially at its general justifications and its present policing 

practices. This section is not comprehensive, but it does provide background and an 

oveMew of some key aspects of intellectual property which highlight the subject 

"behind" it. 

A). Some Background on Patent and COD-yight 

Current conceptions of intellectual property were first developed in Europe 

between the 15th and 17th century." There are different forms of intellectual property: 

copyright, patent, trade secrets, service marksw and trademark. Each of these pertains to 

Sandra Harding, "Rethinking Standpoint Epistemology." Ferninist Eaistemolo~ies. Ed. Linda Alcoff 
and Elizabeth Potter. New York: Routfedge, 199354. 
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slightly different kinds of property in ideas and different means of 

production/transmission. Patent applies largely to technical innovations and processes via 

application (which involves a f i h g  fee) to a regulating body like the U.S. Patent and 

Trademark Office. The developer of the idea (a natural or an artificial personw) discloses 

a detailed description of the product:' including a description of how the innovation can 

be applied, an account of its distinctness, a deposit of some materials for storage for 35 

years, and an outline of the technical scope of the rights granted, in exchange for a license 

of a specific term which certifies the product as pnvately owned and gants the patent 

holder monopoly privileges on it. The patent holder must also pay a maintenance and 

issuing fee upon issue of a patent. 

The three conditions which must be demonstrated, satisfactorily, to a patent 

officer in order to be granted patent (ownership) rights are: 1) utility (the patent must be 

for a useful application of an ide* not the idea itself); 2) novelty (the patent must not be 

for something previously made or done - checked in reference to existing patents in the 

patent archives not to things in the world at large - or be too similar to another patent 

pending); 3) non-obviousness (the patent must be for something which would require 

greater than common sense thinking and ordinary skill in the area at the time of 
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Trade secrecy concerns have meant that the degree of information, and the transparency of the idea in 
the results is not always consistently divulged. Petty patents or utility patents are "mini" patents which have a 
shorter term, lesser protection but less stringent regarding conditions of disclosure. (McDonald, 1999). 



invention, to devise and design). "The burden of proof is on the examiner to show that an 

application must be rejected?* 

One other pertinent fact about patent has to do with what is called "compulsory 

license". Compulsory licence provisions are contained in intellectual property laws and 

give overseeing bodies the right to revoke and reassign patent monopolies in the event 

that the issuee is not appearing to make good on his or her promise to develop a product 

from the idea. The original owner is sanctioned since "failing in his obligation to work 

the protected  invention'"^ constitutes an abuse of his property. This failing might mean 

not developing a product at ail fiom an idea or a formula or it could include making the 

product available in too narrow a distribution or at too high a price. Where a second party 

can demonstrate an interest in and the means to more aggressively develop a product or a 

service, the compulsory licensing system will transfer the idea to their property with 

some compensation payment to the original issuee. 

The rationale offered for this form of intellectuai property (patent) is two-fold: 

First, that the inventor should be rewarded economically and symbolicalIy for his or her 

specific contribution. Second, and closely related, that t e m  protection is a necessary 

component toward encouraging and sustaining research and development. Companies 

having invested time, energy and capital in technically-intensive research would not 
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undertake these projects if there was no means by which they codd exclude imitators 

(with zero overheard and start-up costs) fiom gaining fiom their work. In short, the 

advantage and competitiveness of patent licencing is crucial to economic performance 

and growth. It is also crucial to the fostering and encouragement of genius. It is so crucial 

as to allow the confiscation of private property under the rubric of waste, sloth, 

squandering, speculation. 

Copyright is a different area of intellectual property than invention. Copyright 

applies to al1 original literary, dramatic, musical, artistic works and sound recordings. 

Unlike patent, copyright is automatic upon the production of an original work. Examples 

of things which attract copyright are: books, music, sculpture, charts, maps, photographs, 

films, records, audio and video tape. Recently it has been extended to: protection of 

computer software," timing of release and rental of works, intemet domain names, live 

performance, cable transmissions (including broadcast and network communications), 

and even Intemet browsing. 

Ideas themselves cannot be "copyrighted". Mental processes and abstract 

intellectual concepts are "manifestations of nature, fiee to al1 men and reserved 

exclusively to none", so that they can serve as the basic tools of scientific and 

"The T.R.I.P.S. refers to computer software as 'Iiterary works' to be protected under the Berne 
Convention." (Jacobs, 1 994: 37.5). 



technological work for dl.* Traditionally, only the physicai manifestation of the ideas," 

the actual visible or audible works thernselves, were copyrightable. Copyright law is in 

this sense an extension of property law, like patent law, which is grounded in "the 

physicai plane"- 

Copyright is a convention which legally and moraliy identifies an owner of these 

works, which is some cases is the publisher and not the writer. Copyright gives the 

creator absolute control over the subsequent reproduction of her work including "artistic 

reworkings" or knockoffs nom the original materiai. The copyright holder has exclusive 

unlimited right of copy to herself to present the work in public, to adapt it to other 

media, and to authorize communication, adaptation and usage of the work by others. In 

some provisions, copyright holders have right of first disclosure and nght of withdrawal. 

Copyright then, just like property in iand, entails a right of exclusive use and/or control of 

use. The form that this takes with respect to the products of the mind is that a copyright 

holder can take legal action against infnngement (unlicenced, unacknowledged, or 

unacceptable reproduction). 
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Historically copyright idkingexnent in the form of the production of pirate 
copies of books, records, maps, plans, diagrams, engravings, movies 
T-shirts and so on have always involved a certain amount of investment 
and occupation of physical space, leading to the possibility of disco~ery?~ 

There is one notable exception to the rights ensuring exclusive use: "fair dealing 

guidelines". Recognizing that copyrighted works should be available to the public for 

certain prescribed kinds of uses at an unrestricted or fairly unrestricted basis, certain 

kinds of published material are considered exempt from copyright (the Globe and Mail is 

one example) or, there are arrangements between the Copyright Board and educational 

facilities like public libraries and universities whereby special copyright terms (% of a 

book which may be copied for a coursepack, etc.) are adrninistered and paid for by those 

institutions in order to maximue access for its clientele. Fair dealing guidehnes are not 

easy to police, since "the onus is on the Crown to disprove fair dealing ... Le. to show that 

a given work is not copied routinely in small portions for educational uses.''w Moreover, 

stipulations of fair dealing here, as is the case with patent application, involve discerning 

the actual intention behind the use or application, which is never easy to prove. 

What is at stake in the issue of intellectual property infkingement -- how and why 

rights in property to ideas have been disrespected- are two claims about two very 

different kind of h m :  one involving moneyhtility, and the other having to do with 

darnage to the personal integrity of the person behind the work: the author or the inventor. 
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Some concems focus on the loss of economic goods and others on the loss of, or threat to, 

what rnight be more appropriately narned "moral goods".lW The former are denved fiom 

the owner-function and its set of features and ontological assumptions; while the latter 

kind of harm is unique to the author-genius function and its set of features and 

assumptions. 

BI. The set of economic-utilitv assurn~tions. their sovereien subiect 

With respect to damage as cornpromised utility, the claim here, as was explicit 

with patent protection, is that an author or a map-rnaker, having invested tirne, money and 

energy into the production of, Say, a textbook, has a right to recoup his or her investments 

through mechanisms (like CanCopy) which set user fees (for photocopying) and 

redistributes those fees to the authors whose works are being used. In a very reasonable 

sense, we should think of the life of a writer or a painter as a kind of job, and thus 

consider artists as normal persons, who require monetary compensation if they are to 

continue to be able to do those activities, to suvive and possibly even to make a decent 

living from these activities. If original work is copied freely or screened in public, 

without overhead or fee by a 2nd party, and this 2nd party profits in any way from this 

(enjoyment, economic, status) they are committing a crime. They are profiting, illegally, 

having done nothing more than copy (not create) the property of another. They have 

"pirated" a work. They are comrnitting very real crimes of theR or fiaud. 

For instance, domestic copyright protection laws do not apply to any material that the Vietnarnese 
govemrnent deems politically offensive. John Lorinc, Globe and Mail, Oct. 29th, 1996:D 1 .  



Persons found guilty of copyright infringement such as the offence of 
unauthorized public performance, by way of s ~ ~ n m a r y  conviction is 
subject to a maximum fuie of $25,000.00 or six months imprisonment or 
both, or by way of indictment to a maximum fine of $1 million or to 
imprisonment for a term not exceeding 5 years or to both. This activity 
also constitutes a civil infihgement-lO1 

The second sense in which copyright protection is seen as necessary economically has to 

do with the assurnption that, in general, artistic innovation is good for economic growth 

and that this general kind of innovation will not take place -- there will be lack of 

incentive or even disincentive -- if there are insufficient economic rewards secwed for, 

and promised to, creative persons. A related problem is the classic "crime doesn't pay" 

line. In the domain of intellectual property, skimming off fieebies like software fiom the 

Net (not "shareware") changes the intemdly regulated ratios of users:producers:technical 

support staff. You might get fiee software, but you will probably need, at some point, 

technical support to work it properly. it might not be available, in both a legal and an 

actual way, if you have not gone through proper channels to get a hold of that software. 

This is not unlike having a stolen Rembrandt that you can't unload at Sotheby's. 

These three arguments-- the argument about work and its due compensation, the 

argument that initiative requires security of outcome and the argument that it is really not 

in one's best interest to dodge the appropriate channels of appropriation were encountered 

among the arguments in favor of, and also against, private property in land. 
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As 1 showed there, whether these economic-utilitarian arguments are compelling or not 

will depend upon how one interpets any or al1 of the central principles, how and what 

one counts. Related to this was the fact that ontological assurnptions about the nature of 

work, the source of values, the relationship between efficiency and overall utility, etc. 

were built into any one view and it was these which gave the arguments their strength. 

C. Ontoloaical ~ resu~wsi t ions  behind co~vright - 

From the features 1 have described of copyright and patent, and the details that 1 

have provided about the methods and rationaie behind their policing regimes, one can fish 

out assumptions about the subject of intellectuai property and the ontological 

assumptions built into the domain in general. 

1. That thinking is a kind of work which expends energy. That this energy is expended 
from one pnmary source: the one thinking. 
2. That there is a mimetic and hermetic relationship between a thought and its 
manifestation in an original such that we read cause off the product back to the thinker. 
(Just as there is a mimetic and hermetic relationship between the ownenhip of a body, the 
actions of that body, and the comection of ownership made between a man and the land 
he farms.) 
3. That no one would work as an artist without compensation, Le. the need dictates the 
form of life chosen. (Just as there would be no effort toward civil society, cultivation, 
preservation, etc, without security and compensation.) 
4. That writing original literature or painting original canvasses are kinds of honest labor, 
deserving of legal and moral support. That watching and copying are dishonest labors, 
deserving of legai sanctions and moral disapproval.lo2 
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5.  That thoughts are individuated fiom each other, and are produced in the minds of 
individuals. That a thought has an origin and a genesis, and that can be traced to a defuiite 
individual. 
6. That people's thoughtdminds are their own, their naturai property. 
7. That thinking creatively takes effort; that not everyone can do it or does do it 
automaticaily. Art is not accidental. 
8. That unauthorized use does detract fiom personal and overail welfare. 
9. That other fodexpression systems of creativity, knowledge, and information are 
either non-existent, not as valuable as some, not as sophisticated or do not mean as much 
to others as "our ideas" mean to us. 
10. That knowledge comes before the signs of it, and somehow is independent of a set of 
signs indicating it. 
1 1. That the best and most valuable kind of intellectual effort are ones directed toward 
usage and products, i.e. practical wisdom is better than contemplation, abstract thought, 
or thought for its own sake. Practical knowledge maximizes utility; practical knowen are 
virtuous because they maximize utility. 
12. That thought and its expressions are a limited resource, that thinkers are in 
cornpetition for scarce goods. 
13. That a thought does not belong to an individual until he or she shows proof of it; and 
that proof of it is certain and necessary, not accidental and culturally constructed. 
14. That, in principle, everyone has the capacity to work the mind. If someone does not 
make something of this (file a patent, paint a pictw), then they are l a y  or worse, evil. 
15. That only expressions of knowledge can be patented. 
16. That industriousness (in patent application, in writing) is a good thing; that 
accumulation or large output is accurate and good indicator of the qualities of the one 
"working" the ideas. 
17. That producing a volume is better than producing a little bit, because value is created 
in directed proportion to the amount produced. 
18. That the owner of intellectual property is more like a thing (individuated) than a 
relation. 
19. That the intellectual property itself is also more like a thing than a relation. with the 
exception of a presumed "natural relation" between the two. 
20. That the administered referencing of patent against registered patents on file in the 
patent office constitutes an exhaustive system of cross-referencing which is adequate to 
the task of deciding "non-obviousness and novelty" about a daim to this. 
2 1. That percentages of usage adequately and fairly reflect the value of the copyrighted 

ontologically distinct kind of  being: geniuses and independent fkom their mentors, their materia ls and their 
communities. Surely it is this factor which is as responsible for the tangible "class gap" which exists between 
professors and writers, and the other professions, and not, centrally, an economic factor? I s  it not plausibly also a 
factor in the authority attributed to the male, academically-trained gynecologist over that of the female, hands-on 
training o f  midwives which ! mapped as a factor in the shifts o f  natality? 



materiai itself, and hence that redistribution of incomes from copyright fees should reflect 
use-value alone. 
22. That wholes can be distinguished kom parts, that wholes are primary, and that it is 
wholes which are the units which can and should attract property rights. 
23. That one unique thing is uniquely produced by a unique individual at any given 
time.103 
24. That policing rip-off copies is in the public interests, even if copying drives prices 
down, because in the long nui, innovation will decline.lw 

Clearly, each one of these aione could generate enough debate to produce a 

free-standing thesis. Each one of these assumptions could be countered by a different 

theory: of the individual, of human nature, of rnind, of causation, of value, of the 

ontological and logical relations between parts and wholes. For our purpose, we can make 

the case that, what we have in these is a rather clunky extension of the property mode1 of 

the fanner-owner and his land to creative work and ideas. In this extension, an ideal, 

rank-setting personae is sketched, and a set of ontological commitrnents entrenched or 

reconfirmed. Neither of these precede the field of power which makes them possible. 

Neither of them exist prior to the specific domain of property on which they appear and 

produce effects. None of them are eternal although they rnay be culturally stable. This 

Five people have claimed to be the "inventor" of the icon, happy face. JGlobe and Maii, Saturday, 
March 27th, 1999:C- 10). 

Innovation may or may not decline. Sales certainly do, and with every single successful producf this 
drives profits way down. (See the figures in the sad case of the "Bubbly Chubbies'" infiingement on "Teletubbies": 
Globe and Mail, March 2 1,2000:C-1). Also, when one takes account of the hundreds and hundreds of cultural 
products which are "inspired by" in an unabashed way, previously published material, it is hard to make the simple 
case that copy ing decreases innovation. Consider: sampling, found sound and found poetry, modemized versions or 
spin-off' of old plays like Tom Stoppard's "Rosencrantz and Guildenstern are Dead", rock operas, Max Rigah's "8 
Variations for Orchestra on a Theme by Mozart", and television spin-offs. (See "Copyrights of Wrongs?" Globe and 
Mail, Wednesday, March 24, 1999:C- 1). 



will be an indication of the fluidity of the power relations which articulate and make use 

of these personae and presuppositions. Both have critical, but ambivalent pol itical 

implications which are tied to the kind of subjects which are presupposed or extended as 

these assumptions are extended. I will briefly outline two of these, and discuss the roles 

that the Author/Genius fünction is playing. 

D. The Expression of the Idea vs. The Idea itself: 

Tt is traditionally held that only the physical manifestation of the ide as'^^', the 

works themselves, were copyrightable. Copyright law is in this sense an extension of 

property law which is grounded in "the physical plane", and more specifically, in the 

conceptuai mode1 of divisible things rather than fluid relations. However, recent 

examples of things which have attracted copyright and patent protection fa11 much less 

clearly and easily into the "physical end result" category. This suggests either: that the 

conception that an idea is different and separable fiom its expression is wrong; or that the 

conception is adequate to certain kinds of relations between ideas and expressions but not 

dl. How we answer this question is very important. Partly, it def'nes the subject 

positions in the domain of intellectual property. For example, are creators and users of 

electronic media mutually supportive, or criminal? Are users exercising their right to 

information and freedom of expression, or are they trespassing on the rights of exclusion 

and the reimbursement due the ones who pioneered their way into cyberspace? 1s just 

using the technology already a form of infraction since that form is the expression of 



another idea, the idea of software design? The meandends distinction that the 

idedexpression distinction relies upon, is not so clear in cybeapace. leff Bezos of 

Amazon.com has been awarded a patent and a trademark for his specid invention: the 

"One-Click feanire", "a method and system for placing a purchase order via a 

communications network."lM Having a patent is not a smail incidental: patent or copyright 

protection translates into a twenty-year govemrnent-sanctioned monopoly, which can 

translate to millions of dollars in profits or losses. But, James Gleick rightly asks: What 

exactly is this a patent for? It isn't the idea of clicking a mouse once for an order, but it 

isn't the "deeper" software code developed to make that happen on the desktop either, 

since software codes are subject to copyright yet the particular code which writes the 

one-click is, according to any software writer, "transparent" and "flexible"; that is, 

obvious. A similar claim by Compton was initidly awarded a patent, which was revoked. 

The patent was for "what were essentially public domain routines". 'O7 Gleick suggests 

that Bezos was awarded a patent on a perfectly commonplace business rnethod, in effect, 

an "incorporeal  bit",'^^ a gesture the hand makes which models, on the computer, a 

gesture everyone makes anytime they want to say "yes" to a purçhase or hail a taxi. It is 

- - -  
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an expression, central to each and every economic transaction, trançcnbed in software 

Maybe the trajectories of culture, economics and technoiogy have reached 
a point where a distinction between idea and machine can no longer be 
sustained; where no bulwark of logic, but only the mist of undecidability, 
separates E=mc2 fiom the light bulb.Iw 

Some recent decisions on copyright uifiingement involving electronic media suggest that 

blurring the idedexpression distinction will favor the interests of producers over users, 

putting many more people in positions of potential ctiminals. 'The U.S. Green Paper 

inteprets the 'browsing' of electronic documents to be an act of copyright infigement, 

sirnilar to the findings of the LH.A.C. Copyright Sub-Cornmittee's report." Additionally, 

transmission of a document itself might "define al1 network communication as copying 

and thus subject to copyright  la^.""^ It is important to ask about the two kinds of 

positions that this kind of breakdown produces and who stands to gain or lose by it. 

Evidently, the producers of the software are going to be in a much better position in these 

cases, since they can be identified clearly and have a particular position well removed 

fiom the arena of use. The "potential users" lose less and less of a space to remain 

"potential; to make educated, consensual choices about use fiom: we become "users" 

simply by engaging with the medium of cyberspace. Not engaging is less and less of a 

Leslie Shade, "Copyright in the DigitaI Networked Environment.", cited in Sandmark (1996:3). 



daily option. 

This suggests to me that it might be unadvisable to recirculate a conceptuai 

correlation between the idedexpression and inventor/owner/user, since that particular 

correlation evokes subjects standing in a relation of mutuai dependence with (roughly) 

equal chance of gain or loss; That does not characterize the subject positions which these 

recent patent awards create. On the other hand, if the subjectivities of this conceptual 

distinction, however inaccurate, play a role in preserving a space for a pre-cyber notion of 

a would-be user, i.e. a space of non-infiaction, then these subjectivities are not necessarily 

to simply be discarded. It has been said that the breaking down of the real or conceptual 

division between producer and user, which is an upshot of cyberspace, means that 

"potentially, every single customer has the ability to become a manufacturer""l. It isn't 

clear to me whether we should be skeptical or welcome this particular shift for its 

democratic promises. It is clear, however, that if îhïs shift continues, "informed consent", 

"market behavior", "initiative", "communicative rationality", 'ïiability", and "fieedom of 

information", to name just a few concepts will have to be entirely rethought. 

E. What Can and Cannot be Privatelv Owned. 

Traditionally, certain kinds of things in the world have been considered necessary 

in respect to hindamental hurnan rights or basic needs: the right to education, the need for 

basic information and tools, the right to privacy, the right to bodily integrity and control, 

Mary Gooderham, "That fiee software can be costly." Globe and Mail (Tuesday, October 1. 
1996):C- 1. 



the need for food, medicine and water. This (incomplete) list indicates universaliy 

desirable primary social goods or natural resources: '%ose things belonging to ail, the air, 

running water, the sea, and consequently, the sea~hore."~~~ These have been legaily 

disthguished from other kinds of things (luxury items, exotic varieties, gizmos) which 

could be, and were permissible to be privatized. There has been, until fairly recently, a 

combination of legai and moral limits on what kinds of thuigs could be patented, 

copyrighted, bought and sold. Yet, adherence to these necessity/luxury or 

naturallartificial distinctions has been slipping steadily, which suggests either that these 

are false distinctions or that they are true distinctions which simply aren't being heeded. 

In either case, uncritical faith that the systern works this way is outdated and dangerous. 

Patents have been awarded for: bacterium (the famous Chakrabarty case where genes 

were shuffled between three species of naturally occurring Pseudomonas so.);Il3 E.S.T. 's 

or "Expressed Sequence Tags", which are fragments of a gene which can be used to as a 

marker to detect the presence of that full genen4; ail major food crops (rice, oats, wheat 

and corn varieties); al1 major dmg and medicines; water extraction and purification 

techniques (which, in the case of groundwater pollution, shifts this instantly from a 

-- 
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lwnvy to a necessity); and, as mentioned above, a range of very basic business and bodily 

"procedures". This list should convince us that whether or not something is patented has 

nothing to do with whether it is morally restricted, and everything to do with whether it is 

technically possible to make a bureaucratie case for it being an innovation, andor highly 

profitable to do so. 

Access into the system of pnvate rights itself, and recognition of rights by that 

same system will be much more a matter of present means (cash and equipment) to file 

for ownership or to fight infnngement than a steady flow of basement inventors with their 

nifty ideas put to work as useful items into the patent office. That is, the allocation of 

property in ideas is a function of whether or not one has "at his disposal signs, marks, 

traces, let ter^""^ by which one is signaled as an owner and can signal back (prove) 

ownership. 

Everythine; can be pnvatized or administered as if private property, which 

amounts to the very same thing. It is not only questions of distributive justice which arise 

here, but an altogether stranger complex of dificulties. If patents are being issued for 

parts rather than wholes, and if these parts are the basic building blocks of larger wholes 

which each and every one of us uses, needs for life, or even -- water, air, genetic codes, 

protein - then again, what kinds of subject relationships do these shifts in ontological 

frameworks offer? 

As was the case with the idea/expression collapse, the collapse of the 
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artificidnatural distinction and the necessary/luxury distinction could radically transform 

the entire nexus of life as we know it, into a zone of property relations. That would mean 

that, regarding every bit of the world, one would only ever be an owner or a trespasser. 

Since one is not born owning things (except in the rare cases where the inheritance of 

intellectual property -- a proprietor's death -- coincides exactly with the birth of a 

successor), or owning al1 the necessities of life and its natural parts, then everyone will be 

bom into a state of trespass or criminal infiingement. Your parents would have to buy, in 

advance of your arrivai, rights packages, which would delimit your user (nparian) rights 

to goods and services. Or worse, if your DNA was d l  owned by a corporation, you would 

be bom with parts of you already owned; not at liberty to give blood or have children. 

This dystopian vision lines up with my earlier womes about the collapse of browser 

space for would-be users. If, in fact, the patenting of parts of al1 the physical and 

biological building blocks expands and joins the pnvatization of space (tangible 

property), it is hard to see how this will not expand (rather than narrow) the gap between 

the owners and non-owners. 1 have two observations to make about the role that the 

"author" and "owner" h c t i o n  might play in this extension. On the one hand, just as in 

the case of the quaint image of the family farmer which prevents us fiom realizing the 

trends in agribusiness are far fiom that pastoral wholesome truth, in the case of 

intellectual property, the equally quaint and pervasive image of the toiling inventor or the 

gified, lone artist which Iurk behind popular conceptions of intellectual property domains 

prevent us fiom realizing the extensive inroads that agribusiness and genomics are 

making ont0 that very public domain that has long been considered non-privatizable. 
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On the other hand, there is a sense in which continuing to put into play, however 

anachronistic and inaccurate, a central image of humans as wholes - the rnakers, the 

workers, and recipients of property - might keep in play signifrcant moral and political 

values which are tied to this kind of a subject: dignity, humaneness, fallness, human 

rights. Reconceiving a sovereign subject for intellectual property away fiom the 

worker-fùnction, (hands or heads) may or may not lead us any closer to a more 

standardly conceived fair and just system of property. Michael Hardt claims that now we 

don? even pass through relations of labor, vocation, identity and reward, but are inscribed 

directly by institutions according to our infinitely expendable usefiilness to direct 

production. He writes, "labor is less and less relevant to the social field".11b He suggests 

that if and when the worker is nothing, the subject is nothing, i.e. that this sovereign 

subject is a site of resistance not coercion and oppression. 

This is not unlike the suggestion that Derrida makes regarding nuclear war. He 

says that the actual facts of the matter of nuclear war suggest that there is nothing 

whatsoever about time or space which will garner for living beings a secwe reaction 

space: nobody can go fast or f u  enough to get away fiom a nuclear explosion. But, he 

says, pretending (in the sense of continuing to employ these tenns in the debate) that time 

and space are, in fact, relevant actually manages to contain, to slow down and to organize, 

an important (and not entirely ineffectual) "side-space": the space of diplomatic 

Michael Hardt, "The Withering of Civil Society." Deleuze and Guattari: New Map~inns in Politics, 
Philoso~hv and Culture. Eds, E. K a u h a n  and K.J. Heller. Minneapolis: University of Minnesota Press, 1998:32- 
33. 



negotiations-1 l7 This strategy depends upon the continued investment in a traditional 

subjectivity, and a correlate ontology of that subject. 

It isn't certain that the dystopian vision will corne to pass. Another possible 

outcome of this reductio ad absurdum is the implosion of the private property 

scafEolding altogether, and a massive expansion of the scope of public resources, possibly 

even a reversion to riparian nghts. Riparian rights are public use and access rights such as 

we saw in England and Europe up until the early nineteenth century.ll"f these rights were 

administered according to a fair system of allocation and fee, and if the inefficiencies and 

tragedies of the cornrnons which caused the previous round of comrnon property to be 

usurped by the private property scheme could be minirnized, then this system of property 

could make an end-run around the gap-widening privatization system and actually set in 

place a fair, just and reasonable one. Somewhere between these two stories is the 

possibility that more things will be privatized, more people will be found in 

contravention, more policing will be required, of things increasingly diffrcult and absurd 

to police, more people will find ways around these limitations, many people will be better 

off, with expanded fieedoms, while others will be made worse off, with contracted 

freedoms. 

Second Function of the Subiect: Moral concerns and rheir sovereign subiects. 

Jacques Derrida, "No Apocalypse, Not Now (full speed ahead, seven missiles, seven missives)." 
Trans. Catherine Porter and Phitip Lewis. diacritics 142, (1984):27. 
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In this section, 1 want to focus on several features of copyright which reveal a 

different feature of the subject of intellectual property. Again, I will consider whether the 

roles that this subject plays are positive or negative, or oddly, mixed. 

Like patent, copyright must demonstrate certain conditions in order for it to be 

protected under iegal statute: 

It must be original and it must be fixed on a medium .... For a work to be 
considered original, it must be the result of its creator's persona1 efforts. 
Copyright protection covers the specific manner in which an idea is 
expressed; the idea itself is not p ro t e~ t ed .~~~  

"Original", however, is not sirnply "novel". With this distinction, copyright turns out to 

be more stringent than patent and to introduce a substantively different elernent into the 

domain than those which are expressed in the first sovereign subject, the owner-hction. 

Original work must satisfy the dernand that the form of ex~ression be original and not 

copied fiom something else. plus, it m u t  be original in the sense of originatinrr fiom the 

author and not someone else. Furthemore it must, 

involve sufficient level of creative, intellectual, artistic, discretionary, 
imaginative effort and judgement, not merely 'sweat of the brow' or 
mechanical in nature."" 

Who the rightfid owner of copyright is, then, is not just quantitative matter. There is some 

unique qualitative component to the kind of person who can and should be recognized as 
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a rightFul owner of ideas: an author, a creative genius. 

Among the justifications for intellectual property are some which pertain to what 

is owed to this particular subject insofar as k ing  that kind of a person, there is a special 

category of dessert which applies to them, or hann which could be accrued them. 

Although these harms are expressed less often and less elaborately than the 

economic-utility arguments, they nonetheless are present to considerations of intellectual 

property, and thus form another normative background for the domain. Like the worker 

of tangible property, part of this normative background is the f ic t ion  of carrying into the 

domain, and extending, the lines of authority of certain virtues and values. 

There are a number of specific claims regarding the necessity of intellectual 

property rights and policing thereof which focus on, and atternpt to shore up, the potential 

loss of, or threat to, "moral" or "personal" goods which would occur in an unregulated 

(non-privatized), open system. These reveal certain additionai assumptions about creative 

work and the person behind the work which fiarne quite clearly a second sovereign 

subject. Al1 of the presuppositions about the owner-fùnction listed on pages 260-2 also 

apply here, raise the same kinds of issues, and would lead to the same aporiae that we 

saw vis-à-vis the utility of privatized "intellectual work". However, the stipulations 

associated with protecting authors and inventors fiom moral h m  can be examined as 

another normative fiamework, with another set of aporiae. 

One assortment of those has to do with h m  to reputation. There is the stipulation 

that a copyright holder has a right to decide when a work is ready to be screened or 



circulated, and a right to withdraw the work at any time from the public domain"'. There 

is the stipulation that an author (or her estate) must be consulted for approval and 

permission whenever another work is produced which draws directly or indirectly fiom 

the original material. An individual or his heirs has the rïght to veto any derivations, 

independent fiom monetary gains arguments. An artist must give permission for his or 

her work to be integrated into any other commercial ventures: advertising, design, layout. 

Lastly, there are particular conventions within copyright and patent domains which 

require the user to acknowledee the source, even when they are fully legally and 

economically entitled to use that source, having purchased copyright rental, bought a 

public performance license, paid user fees, or if the work subsists in public domain under 

fair-dealings guidelines. These conventions, which everyone is quite familiar with, 

include citational requirements, the addition of the universal copyright symbol, statutory 

acknowledgments and gratitudes posted on video and film. In some cases, it may involve 

demonstrating that one has requested permission for reproduction (even if one hasn't 

received it). On the other side, the aurhor 's signature or in its lieu, the permission of the 

publisher, is taken to indicate purview and approval. The narne of the author itself is 

Of course, an author or patent holder may waive any or al1 o f  these rights, and ignore rather than 
require adherence to conventions. However, this will depend upon whether or not there is a third party (publisher, 
granting agency) between the creator and the user. The third party may daim other rights on behalf o f  "the 
community o f  al1 artists" which could prevent one individual artists fiom atienating these rights. 



subject to protection, as we have seen in recent internet domain name court cases.ln Al1 

these stipulations and conventions have little to do with monetary interests. They speak to 

a unique set of assumptions about the character of the author, the nature of a created 

work, and especially, about the relationships between these. They suggest that intellectual 

properties are distinct fiom other properties in substantively relevant ways, and thus they 

suggest, nonnatively, that intellecnial property must be handled (legally, morally, 

culturally) in distinct ways. I will examine two of these assumptions, and flesh out the 

subject of these assumptions. 

A. The Integritv of Artistic Work 

Foucault's (and others') critiques of "the author" are not new. The assumptions 

about integrity and intentionality which I will describe have been examined very closely, 

especially in tenns of literary criticism. However, they don't seem to be making any 

headway against an equal and opposite tide (scientistic, economic) which reconfïms the 

author (or the creator) vis-à-vis patent and copyright protection. Let's look at these 

assumptions again against a background other than aesthetics. 

The chief assumption is that "the work" has an integrity and a meaning; that these 

were put there by the author or inventor, or produced through the relationship between 

being a writer and writing something or being a painter and painting something; thus that 

the integrity of both the creator and the work depends upon the creator having 
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consultative and controlling positions vis-a-vis her products. This control includes the 

assumption that there is an innate. accurate sense of when nothing more is needed for the 

work to be "finished" or "ready to go", an innate sense of the integrity of the work as 

a whole, such that he or she knows (or his family executors, who inherited this imate 

sense), and must be consulted regarding the contexts that the work appears in, the 

variations or renderings of the work. The famous Nabokov spin-off "lo's Diary"lu is a 

case in point, as is the refusai of Beckett's executors to allow an all-female staging of 

"Waiting for Godot7'. In these court cases, a fiequently displayed premise is that it is the 

author and the author alone who has a particular sense of the work: its real meaning, its 

hue intended effects, its acceptable or unacceptable applications or contexts, its relation - 
to the person of the author herself as an expression of that person, its private logic in 

relation to other writings. While a biographer c m  try to make a case about this, it is the 

author's finai Say about the accuracy or inaccuracy of the interpretation which will stand. 

These stipulations about meaning also suggest that the author herself is a kind of finite 

unity (a closed set of clear wishes, a given range of style) and that the work is a kind of 

fmite unity, a receptacle which has received, once and for dl, the stamp of these intents. 

This is to Say that the author or the genius is a kind of styled thing, as is her creations. 

These ideas are a ruse for the money and rights at stake. 

The related mord dimension has to do the value accorded to this relationship, and 

with creating the space for it to be recognized again and again as special. But, there is 
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also something more. There is a kind of reverence for the author or the creator of gizmos 

which entails putting into place conventions for creating and protecting the status, the 

entire life and character, the reputation of that person, as a special, unique, heroic, even 

holy kind of subject. Foucault wonders, "at what point we began to recount the lives of 

authors rather than heroes ...?"z4 Looking at any number of examples causes us to suspect 

that there is much more at stake here than simply "protecting" an established relationship 

between a person and her property. For instance, consider the homfied warning that so- 

and-so wouldn't appreciate fïnding her work in a pornographie magazine, or being used 

to sel1 some sort of product. This suggests that someone knows (from the work itself'? 

fiom a close relationship with the artists? fiom a cultural context?) something and is in 

the position to reveal its t h .  Consider the preponderance of biographical information on 

writers, both as independent books (suggesting lives of still others as lives worth looking 

into) and as part of the common structure of novels, essays, books of poetry, giving us the 

fuller story first through which we are to read, understand, make chronological, 

geographically locate, authenticate, the writing through the writer. This trend is replicated 

in literary theory, and in many other domains of knowing (the "intellectual" as the 

"'author"). As a writer, there is very strong pressure to reveal to the public details about 

one's private life. Refusing to do so is met with resistance and judgment.12* This is odd 

124 

Foucault ( 1  984c: IO 1). 

125 

If 1 cite the source of that comment (a fiiend, a well-known writer), then 1 myself use the "moral 
force" of insider information rhetorically. 



considering that if and when that information is revealed, it will be applied to arguments 

about protecting the private interests and the integrity of that same reticent author. This is 

not just about information; it has to do with the power that knowledge passing through a 

persona of an author gathers in discourse, even, in the discourse of property. It also 

suggests that the author-function, in the realm of property, is a node around which the 

idea of the publidprivate is continuously deposited and maintained. In the realm of - 
intellectual property, especially the pnvatization of genetic information, the ruse of 

authorship or inventorship is especially useful. 

In Foucault's "What is an Author?" he concentrates for the most part on literature. 

However, he explicitly declares that what he is articulating -- "the author-function" - is 
not confined to the writing of books, but is, 

The mode of circulation, valorization, attribution and appropriation of 
discourses .... The manner in which they are articulated according to social 
relationships can be more readily understood. ..in the activity of the author 
function and in its modifications than in the themes or concepts that 
di~courses set in motion.'Z6 

The author/genius-hction establishes social relationships (and more) in the discoune of 

intellectual property. It does so in tandem with the owner-function in such a way as to 

both borrow its notion of work, and to exclude its subjects as mere laborers. 

In these conventions and modes of commentary, there is the deposition of the 

characteristics of author and genius, and in this deposition, the insertion of values and 

presuppositions, cultural and ontological. Certain relations are established by this 
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deposition, while others are annulled. There is no "author" or "her work", or "genius" and 

"his invention", but these are both individuated, marked, signified, endowed and, in this 

case, inserted into the domain of property as sovereign subject. Notice how this sovereign 

subject is perfectiy pnvate (distinguished fiom al1 others). As we know this distinction 

occurs simultaneously with the exclusion of an anti-subject (the mere copyist, the dullard 

masses of the uninspired, the group effort, the cheater, and even the 

doing-it-just-for-the-money). If the tenacity of claims to ownership in ideas rests upon the 

ability to make the case for sui generis, unencumbered production, or upon a mode of 

production which defers to a pedigree of citation and has respected a procedural sequence 

for making those claims, then those who are able to take up the subject position of the 

author or the inventor will be in a much better position than those who are m e r  fiom 

those ideal personages. 

According to Foucault, the author of any text is not well-represented by the 

common notion of the author. This author is a progenitor site within which ideas are 

gestated, fiom which ideas are b o n  (or birthedn7), in a continuous causal-physical 

relation. In this conception, the one whose creative work it is, is conveyed unilaterally to 

the world, as is the work itself. Taken together, they form a "fimdamental 

Foucault identifies what he takes to be the four chief modes of the author fùnction; that is, 
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the specific gestures and endorsements and the general ideas, through which the 

"commonsense notion" of an author has been built. Those are: work, writing, name and 

author. 

B. Work. Writing. Name. Author 

Fust is the notion of the work. This notion designates a problematic unity, for 

when someone has been designated an author, we have to decide "whether everything he 

wrote, said or left behind is part of his work". To leave a laundry list out of "the work of 

this one author" requires justification, since it counts among the many intentional, 

personal, stylized traces that this person ieaves which could be taken as part of the code. 

"1 haveforgotten my umbrella. " These words were found, isolated in 
quotation marks, among Nietzsche's unpubIished manuscripts .... Maybe a 
citation. It rnight have been a sample picked up somewhere or overheard 
here or there. Perhaps it was the note for some phrase to be written here or 
there. There is no infallible way of knowing the occasion of this sample or 
what it could have been later grafted onto.... 

Foucault suggests that the difficult technical and philosophicai question - what is a work? 

- is answered, reversing the referent and its deposition, "is it not what an author has 

written?" The author, then, is not the source of genius-work, but the place where it is 

deposited, as a cultural value. We saw the same thing previously with respect to the value 

of "industriousness". 

Second is the notion of writing (écriture) as deposition of meaning, a means to 

"transpose the empirical characteristics of the author into a transcendental anonymity". 

Jacques Denida. S~urs:  Nietzsche's Stvles. Trans. Barbara Harlow. Chicago: University o f  Chicago 
Press, 1979: 123. 



Where writing has a being independent of authoring, it does not divert us fiom inquiring 

about the author, but conceals the author in a more devious and significant manner, 

"giving primai status" to the writing and above dl ,  to decoding it. Here, Foucault 

suggests that the deposition of the sovereign subjects author/genius coincide histoncally, 

with the emptying of the sacred characters of the church and the activities of texnial 

interpretation focused there. in other words, the power relations which produce a feature 

of specialness, of meaning, of transcendental authority in the author and in his text have 

entered literature and now property, fiom theological discourse. 

Third is the author S name, and hence signature, 

"not ... a proper name like the rest ..mot simply an element in a discourse 
capable of k i n g  either subject or object, of being replaced by a pronoun, 
and the like; it performs a certain role with regard to narrative discourse, 
assuring a classificatory f'un~tion."~ 

Since there is a tradition of organizing texts (and in our case, assigning ownership to 

them), there need to be means of establishing relations of continuity, inheritance, 

similarities of style, school, content, function among the texts of a given author and 

across the multitude of "created works". The proper name of an author serves the role of 

creating a term under which unity can be organized. The force of alignment that an 

authored text hsts to other texts is not simply a legal manoeuver (like a guarantor to a 

contract), nor simply an expression of relation (like the signature on a private letter), but 

is a particular status within a tradition, a set of institutions which mark creative work as 
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distinct and coherent. Proper oames of creative geniuses, gives creative genius a narne, in 

other words, status. This is not just the status of the author, it pertains to the status of a 

discipline itself, and its rightful foundations. Contemporary science gains a great deal of 

general approbation fiom its hero figures, its histocically founding figures, and its 

potential fùture geniuses. Foucault suggests that this validation applies equally to 

scientific theories and inventions as it does to art, which helps to explain the massive 

funding and the hands-off respect that science receives. 

Fourth is the author itself, a "certain rational being", and an "authentic hurnan 

being" who is required to display rationality and authenticity as such . She also rnust 

display a set of values and psychological attributes in the unity of meaning and intention 

which is "discovered" in his or her works. "Works" are charactenzed according to 

whatever needs to be manifested in a pacticular discourse. This is somewhat of an 

obvious point: whatever cannot be made to manifest that projection will not qualify as 

artistic works or will not be sustained as an example. Foucault's musing that this might 

even progress far enough -- according to social changes -- that the author-fimction will 

disappear reveal that his attention to the author-function lies in its power-relations 

capacities, not in its actual desirability. On the one hand, we seem to be seeing a surge in 

the attribution of works to individuals, a hyper-entrenchment of the author-function in the 

face of cyberspace; on the other hand, there is a corollate surge in the concept of, and 

arnount of, "information", which is an entirely different conceptual apparatus than the 

"authoring" mode. 

This suggests that what is significant about the author/genius-function is that, 
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while the broader, public discourse is expanding insofar as it suggests that intellectua! 

property protection is necessary for the amplification of cultural products and their 

maximal circulation, in fact, the deposition of the author/genius subject prevents this. The 

"author" and "genius", 

A s  a certain funftional p ~ c i p l e  by which, in our culture, one limits, 
excludes, and chooses; in short, by which one impedes ... fkee circulation, 
the fiee manipulation, the free composition, decomposition and 
recomposition .... 

With regard to intellectual property, al1 evidence seems to support Foucault's suspicions. 

The ability to claim inventorship (first to create) is directly related to the ability to 

prevent the circulation of ideas and things. However, there are features of intellectual 

property regimes - its laws and most importantly its mechanics - which have aothing at 

al1 to do with the imentor per se. They have to do with access to tools for marking and 

with speed: fïrst to file, rather than who files. While Foucault's ideas remind us again to 

rethink the alleged link between creative intention and outcornes as property (or 

proprietary) link - and this critique applies anew to inventors and their patents - 

relations of productivity and ownership beyond this simple dyad requin a different 

Surnmarv of Cha~ter  Four 

In this chapter, I examined the charactenstics of, and the fünctions of, the 
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sovereign subjects specific to the domain of property. 1 began by making explicit 

econornic/utilitarian considerations and moral arguments which are found in the central 

debates on property: what constitutes the optimal mix of public and private property? 1 

claimed that the same principles can be found on opposing sides of the same argument. 

From this, 1 suggested that debates on property are anirnated by a conception of the ideal 

subject of property, and that these subjects (or personnages) lend those moral and 

economic arguments a nonnative and conceptual structure. That is, the ideal subjects 

"carry" virtues and value, and they also express ontological commitrnents in a discursive 

field which can divide that field into owners and non-owners, public and private 

interests. 1 identified the owner-fùnction who animates the debate on tangible property. 

Next, 1 made explicit the range of philosophical, moral, epistemic and econornic 

presuppositions which this ideal fonvards: what kinds of subjects could own property 

(intellectual or otherwise), what kinds of thuigs could count as pnvatized (things, ideas or 

their expressions), and what kinds of relations between a subject and his or her efforts 

were being assumed. In this, I made the case that the presuppositions behind attributing 

ownenhip and the capacity to be owned to things had political ramifications, but what 

those were would need fürther unpacking. 

To this end, I explored in detail only two of these presurnptions which had been 

extended fiom property in things to property in ideas. My aim was to try to discover how 

these assumptions functioned in the newer domains of cyberspace and genetic 

engineering: that is, what role the subjects of intellectual property played, what values 

and possibilities they were extending. 1 discovered that: 1) these presuppositions are 
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weak and ambiguous, therefore their assumption represents an ontological bias rather 

than a tme reflection of the nature of property in ideas, and 2) whether the application of 

these ontological presuppositions, the extension of these subjects to the field of 

intellectual property, would be threatening to human freedom or would radically expand 

it, or would lead us  toward or away fiom social justice, was unclear. The sovereign 

subjects could effect a range of power/knowledge relations. There appear to be different 

possibilities that this figure gives nse to, thus different assessments of the desirability of 

that figure per se. In plain Englisb, even though 1 have identified "the author" as playing 

a very important role in how property "works", 1 can't Say with certainty what that role is, 

and therefore whether we ought to be promoting that subject or, as Foucault suggested, 

"we ought to be participating in the production of a new subjectivity". 

This is to suggest that definitive evaluative principles carmot be discovered in 

these figures per se. While the figure of the author or the small businessman "organizes" 

aspects of the field of property, establishing a standard around which individuals can be 

discemed as normal and legitimate subjects of ownership, and providing a node fiom 

which moral and philosophical principles speak - efficiency, rationality, inspiration, 

integrity - these two functions alone do not get to the core of the subject function. 1 

claimed at the beginning of this chapter that there was a third fùnction. That huiction has 

to do not with the "content" of a subject, but with the structure of the relations that a 

subject forms. 

In the next chapter 1 will retuni to the idea of power. 1 will analyze the field of 

power not for its content but for its formal relations. This will allow me to analyze the 
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subject as a formai feature having formal effects. 1 will establish both a catalogue of 

potential formai features of domains and an evaluative framework fiom these possibilities 

by which we can then make an assessrnent of the value of these two subjects of property. 

* 



Chapter Five: Cartography 

An Overview of Where we are So Far: 

In the last chapter, 1 examined two of the three functions that a subject performs in 

a discursive field. "Decidability" is the third fùnction. It is a general b c t i o n  which a 

subject positionper se brings to any field. "Decidability" is a fünction more closely 

reiated to features of a field of power than to any specific feature of a kind of subject, 

such as those 1 explored in the previous chapter. This chapter, then, will examine what 1 

mean by this third fiinction, and relatedly, what 1 take to be its evaluative capacity. 

A precautionary note: This discussion wiIl take us to a level of abstraction which 

may seem to have abandoned property altogether. It hasn't: we are still looking into the 

kinds of forces that have gone into building the domain of property so that we can arrive 

at a comprehensive picture of these forces, and use these to then build up some sort of an 

evaluative fiame, or at the very least, to derive some cntical principles. In the first 

chapter, 1 argued that we had to go deeper than historical analysis or normative analysis; 

that we must combine these as critical ontology, which would allow us to look at the 

conceptual presuppositions "behind" historical or normative views, and would also 

require us to ask after the ways in which those views are powerknowledge relations 

which themselves affect the discourse. The second chapter was devoted to sketching how 

a Foucauldian view of power can put a large variety of factors (theory, ontological 

presuppositions, history, persons, knowledge) into a comprehensive plane from which we 

can begin to understand how these factors, both at a micro and a macro Ievel, work 



together to produce a field like "property" over t h e  and space. In the third chapter, 1 

tned to separate out the various kinds of forces which are implicated in the production of 

'%e public/private distinction", a binary not only central to the domain of property, but 

one in which 1 participated as a pregnant woman and a mother. In that, I tried to consider 

how, exactly, my positioning contributed to the formation of the field upon which 1 

operated, including my interpretation of my experiences. Having isolated the emergence 

of "authoritative figures" as a key factor in the production of public and private space, in 

the fourth chapter 1 looked for the kinds of authoritative subjects native to the discourses 

of property, both tangible and intangible. My aim was to show how normative and 

historical evaiuations were ultimately anchored in the functional roles of those subjects as 

power/knowledge positions, rather than the principles and values that these subjects are 

conceived to be the recipients of. The fact that there is ambiguity as to the kinds of effects 

that specific subjects produce or the kinds of ethical and political principles they can lend 

support to led me to suspect that the content of a subject position (such as "an owner" or 

"a thief') contributes one kind of "force" to a field, but that simultaneously, there must be 

something else about the subject position which is responsible for the kinds of 

possibilities inherent in it. 1 am suggesting in this chapter that that 'other force" is its 

formal characteristics. An analysis of forma1 (or spatial) characteristics, and the practices 

of resistance which are entwined with hem, involves the following assurnptions: 

First, al1 possibilities are themselves spatial relations -- "resistance is never in a 



position of exteriority".lP Second, that resistance or change effected will always be 

relatively versus absolutely successful; this is tnie too, of the accuracy of anaiysis of the 

structures of relations. Third, given that 1 am within rather than outside these 

machinations, rny understanding of these spatialized relations is situated and partial. 

Fourth, that what constitutes "toward eeedom" or "a successfiil, desired, resistance" is 

aiways framed from a position which enters into the form of what a success or failure 

would be. Fif i ,  that positions are always the result of multiple intersections of relations, 

therefore offering to analysis, multiple axes upon which to make assessments. The task of 

assessrnent falls to what 1'11 refer to as "cartographie analysis". Its job is to map out 

formai relations and hence to suggest a map of resistance. 

Resistances ... are distributed in irregular fashion: the points, knots, or 
focuses of resistance are spread over time and space at varying densities, at 
times mobilizing groups or individuals in a definitive way, inflaming 
certain points of the body, certain moments of life, certain types of 
behavior. Are there no great radical ruptures? Occasionally, yes. But more 
ofien one is dealing with mobile and transitory points of resistance, 
producing cleavages in a society that shifts about, fracturing unities and 
effecting regroupings funowing across individuals themselves, cutting 
them up and remolding them, marking off irreducible regions in them, in 
the bodies and rninds.~~~ 

Cartographie analysis asks after the particular ways in which things. objects, 

Foucault, Michel. The Historv of  Sexualitv. Volume One. Translated by Robert Hurley. New York: 
Vintage, (1 980a):95. 



ideas, desires, and power/knowledge relations are distributed insofar as they could be said 

to "have" location. These locations rnight be in thïngs or centers, or in boundaries, in 

limits. Between a point and a lirnit locations are also exhibited in formations, in shapes, 

patterns, fields, planes and lines. This Iocatedness and dimensionality is not restricted to 

spatial extension, but pertains to that aspect of any field whereby locatedness is a kind of 

potentiality which is fùnctionally effective. Cartographic faction is not, strictly 

speaking, a principle of residence or location, since we are not only interested in maps 

and points, but in the kinds of transformations ("becomings", "resistances") which give 

rise to, and can efface these locales. Cartographic function is not a principle of 

geographic distribution. Cartographic fünction is micropolitical, involving the 

discernment of formal relations, between skin, thoughts, countries, claimants. These 

formal relations are intrinsically related to the capacity to be fiee or to judge. 

It isn't the case that phenomena are nothing but dimensionaiity; that is, wholes 

created by and reducible to efficient causal mechanisms which render Reality as nothing 

more than extension. 1 am not saying that "truth" or "green" are not real. Nor that their 

realities consist entirely or even primarily in their formai features, such as the distance of 

green fiom grue or blue. My project is ontological and practical, not, ultimately 

metaphysical or epistemological. 1 am interested in how dimensionality-- as matter, as 

force, as a field OC ideas which are shaped and which "shape9'- is a constitutive aspect of 

the powerhowledge story. 1 am interested in how techniques of s~atialization are 

exercised and how these fwiction: what are its regularities and ranges? Although 1 myself 

am Iocated in this investigation of effects, 1 am not presurning (nor even arguing against) 
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whether or not human cognition holds a particular position (origin, ground, stage, end) in 

the overall play of spatiaiity. 

Third Function of the Subject: The Subiect and C a r t o m ~ h v  

Power cannot operate in a vacuum. It has to create (or access) a field of operation, 

inflect a space of actuaiizable possibility, a node to which relations can be anchored. The 

most effective way in modernity that power c m  be inflected are through the relations 

between power and knowledgel which inhere not just "anywhere", but the actual 

subject. 

Subjectivities are, among other things formal features of power domains. They 

can be understood as structural elements in the general grid of power which individuates 

subjects. Subjects have shape or fom, and give shape or f o m  to the relations that they 

are in, depending on how they are arranged. A subject effects and is effective in a field of 

power through this formal feature, in addition to other features of subjects: their content, 

their material, their tempos. These effects are in addition to a subject's substantive 

features. Al1 subjects have formal efficacy in discourse, regardless of their specific type 

or the precise domain that they are operating in. Sometimes the formal effects are quite 

distinct fiom, even in direct opposition to, apparent or substantive ones. 

Formal relations are kinds of power relations. The subject is a specific 

s~atialization or distribution of ~ower.  Relatedly, the effects which a subject makes 

Michel Foucault, "Two Lectures." PowedKnowledge. Edited by Colin Gordon. New York: Pantheon, 
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possible also have spatial features, features independent of the content that the events 

display. 1 cal1 these features "the cartographie features" of power. "Cartography" is: 

... the presentation of the relations between forces unique to a particular 
formation ... the distribution of the power to affect and the power to be 
affected ... the mixing of non-fomalized pure fünctions and unformed pure 
mattera2 

If the formai features of the subject position involve the power to affect and to be 

affected, then the key & that subjectivity plays in the overail architecture of discowse is 

to support the capacity for normativity, for decision, for judgment. Normativity depends 

upon formal features of a domain. 

In the fust instance, discipline proceeds fiom the distribution of 
individuals in ~pace.~ 

Normativity -- the possibility of judgernent (concephially and actually) -- is ultimately a 

function of the formal features of power domains, formai features that subject positions 

offer. It is not a function of their specific contents: values, virtues, theories of ethics, 

customs. These too are dependent for their operation upon the structural possibilities of 

judgment itself. 

What 1 mean by the "formai features of power" are the kinds of arrangement or 

distributions that relations of power are organized into. We tend to discuss 

2 
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"power/relations" by and large in tems of their content and the specific field that these 

pertain to, for example, "books" and "students" and "education". What 1 want to suggest 

is that how things and persons and words are actually fomaily arrayed or organized on a 

particular field, have something to do with the kinds of forces that these power/relations 

are or can enter into. Rawls writes that, "liberty is a certain pattern of social fo~ms."~ 

Positive and negative liberties, including the fieedom to evaluate and the fieedom fiom 

judgrnent, are tied to the structural possibilities which subject positions, in a matrix of 

wider sociopoliticai relations, offer. Thus, through the structures of judgment, the subject 

has active relations to normativity which are different from the two roles we saw in 

Chapter Four: setting domain-specific exemplary figures and importing specific values 

"within" that ideal personae. 

Ethical judgment is a mode of knowledge whose operation requires the structure 

of intersubjectivity. Intersubjectivity presupposes a distribution of selves in space or in 

time. Belief would be another mode premised upon the distribution of selves and objects 

of belief. Judgment is a particular kind of powerhowledge relation: a normative one. 

Knowledge and normativity are linked in the very possibilities of judgement, not simply 

what judgements are about. That is to Say that the notion of judgment about selves is 

dependent upon a structure, possibly conceptual and possibly actual, a structure 
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conducive to the activities of e~aluation.~ 

Normative relations are expressed in and through subjects in the interpersonal 

activities ofjudging and being judged. Both are activities. They have aims behind them 

and effects which follow fiom them, though they can be dflerentiated according to 

degrees of activity . Being judged is an active component of normativity, since ethical 

judgment, a power/knowledge relation, always occurs between two subjects. This 

suggests that the uptake of subjectivities is not unilaterally imposed, but is established 

fiom a particular place in relation with other relations. Judgment itself is not unilateral, 

but is CO-capacitated by the one judging and the one being judged, though in different 

ways and measures according to the formal possibilities available. It is only by refrainhg 

fiom occupying any particular subject position, fiom refusing the authority that it offers, 

that one refrains fiom participating in the structures of judgrnent. Since, insofar as we 

identiQ as individuated persons, we are never fiee of power relations, the goal is not to 

repudiate judgment altogether, but to discover the formal features of the particular subject 

positions we occupy, and to understand what modes of judgment and being judged we are 

therefore implicated in and extending. 

In "The Order of Disco~rse",~ his inaugural lecture at the Collège de France, 

Foucault set out his plan of work and offers a general hypothesis about discourse. The 

Linda Alcoff, "Davidson on Truth." Real Knowing: New Versions of the Coherence Theorv. Ithaca: 
Corne11 University Press, 1996. 
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two are connected in the sense that Foucault wishes to work as a political philosopher and 

hence must be able to introduce or at the very least, work with, critical principles which 

could guide his own intellectual labors. These critical principles denve fkom the study of 

ontology, 

The point in doing ontology is not to arrive at an understanding of the way 
the world is stnictured, but to be able to take up a certain viewpoint toward 
the world in order to engage in certain ways of living.' 

These two goals are not mutually exclusive. My goal in this chapter is to first of al1 try to 

"arrive at an understanding of the way the world is structured" by extending Foucault's 

account of power to include the way that power is structured. In Foucault, we can uncover 

two distinct regimes of power, distinct by vimie of their fonnal or cartographie features. 

Each has a different structural mode of power and thus a different form of subject 

relations. The first regime is that of Sovereign or Juridical power. The second is the 

regime of Discipplinury power. There are also variations on these two including a 

Primitive Territorial Segment (arnorphous) and a post-disciplinary form (circular 

self-relational). The first of these is described (though not as a "power regime") by 

Deleuze and Guattari. The latter is discussed by Foucault but can be expanded upon as a 

combination of features available in the three other regimes. For each regime of power 

there is a particular subject function which perfonns judgment and upon whom judgment 

c m  be visited. The structure of the subject is tied to the structural mode of power in 

which it is operating. Thus, one way to investigate the formal features of the subject is to 
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examine the fonnal features of the power regimes one is operating withui. 

Second, 1 will assess whether it & the case that what follows fiom this account of 

structure is, if not a set of critical principles, at ieast a certain crilical viewpoint. Foucault 

seemed to believe that these were available in the exercise of mapping power relations. I 

would like to explore how two very important sociopolitical principles - freedom and 

oppression -- are fbnctions of how a subject operates as a formal principle. Freedom and 

oppression are related to what strategies are or are not available to different kinds of 

subjects in those formally distinct regimes of power. 1 will begin, then, by identiming 

what critical viewpoint Foucault thinks is available, then 1 will connect this to a formal 

analysis of power. 

Containment and Uncontainrnent 

Among such potential critical principles we find a fomal one: at the heart of 

Foucault's evaluative fi-amework lies resistance to constraint. Constraint is an 

ontological descriptor. Foucault does not use this terminology; however, where his 

writing is evaluative, he differentiates what 1 cal1 "containment" from "uncontainment". 

These are ontological, rather than aesthetic or political principles, though there are 

relations between an ontology and aesthetic or political possibilities which an ontology 

gives rise to. 

"Containment" is the pulling in of forces, the decrease in connectivity, senal 

alignment, or the tendency toward intenonty. Uncontainrnent is the unleashing, 



multiplication of points of contact, or tendency toward exteriority. Foucault equates 

containment with fascism9, regardless of whether we are discussing a form of 

govemment,1° a bodily attitude,ll a form of discipline, or habits of thinking." If 

containment carries a negative value then its opposite carries a positive one. Foucault's 

positive program almost always consists in encouraging us to notice and then to loosen 

(as much as is possible) limit-setting constraints. His notions of resistance and 

transgression involve estimathg and negotiating limits" rather than setting out a 

pre-ordained substantive position or aim. Certainiy, a traditional sense of "emancipation" 

is not available as a political aim within a Foucauldian fiamework. This is because of the 

model of power that he offers. The traditional sense of ernancipation, based on a model of 

power as something one has or does not have, is the idea that one can achieve a fieedom 

On the difference between the two in Foucault's thought, see Deleuze, "Foldings, or the Inside of 
Thought." ( 1988a:94- 123). 
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nom power, or release fiom a seocating memory or even from being a certain kind of a 

person. There is an image of emancipation available in that traditional view: that one is at 

a point in chains, a slave, and then, one is released from this, is a fiee person. 

Within a Foucauldian framework, any given individual is, at every point, engaged 

in innumerable kùids of relations (many unknown or indefhte? many with unpredictable 

outcornes), and one is never entirely "fiee fiorn" these, or ftom "who one is". 

Emancipation as it is known in the liberal fiamework is an inappropriate goal. The 

emphasis is on the process of struggling to understand the forces that one is afTected or 

contained by, and to reorganize the relations that one is actuaily in, in order to gain some 

space for creativity and affirmation (rather than habit and reaction). Where something like 

"fieedom" is an aim, it is not seen as an end which regains or maintains some natural or 

species-specific base line of fieedom or autonomy. The unencumbered self is neither our 

naturai state nor our telos. Rather, Foucault's concept of emancipation involves 

recognizing and reorganizing "encumberances" fiom our own specific and potentially- 

shifüng positionality.14 There is something of self-mastery in this deliberateness. 

Commenting on Deleuze and Guattari's vision of resistance in Anti-Oedipus, Foucault 

finds a spirit of agreement, and adopts their language to reiterate his own anti-fascistic 

vision: 

14 

David Couzens Hoy, in his introduction to Foucault: A Critical Reader. Oxford: Basil Blackwell, 1986 
locates Foucault's "fieedom" in a heuristic device built into genealogy whereby one, in studying and recognizing 
the network of forces which have driven, and continue to drive, any discursive phenornenon, also simultaneously 
recognize the fact that (if not the degree to which) one is not fùlly encumbered by these forces, since one is seeing 
and understanding them. (13) Foucault's theory of freedom is predicated on active engagment and recognition of 
positionality, rather than prior to, or independent of it. 



... Devetop action, thought, and desires by proliferation, juxtaposition, and 
disjunction, and not by subdivision and pyramidal hierarchization ... Prefer 
what is positive and multiple, difference over unifomity, flows over 

Discourse. Containment and Freedom 

Foucault sees discursive production itself as a tending toward containment. He 

descnbes discourses as "disquieting social products"; they are not necessary, natural or 

benign. Their production and propagation help to effect the overall functional role of 

containment, they introduce regularity, order, identity into material and social reality 

where fomerly there is dispersion, irregularity, anonymity. They deploy action upon 

action. This is the general fùnction of discourse per se, over and above the specific roles 

played by specific discourses to delimit particular domains. Foucault's thesis is that 

discourses in general are the result of, and are subject to, a set of procedures and 

limitations - extemal, internal, social and philosophicai -- whose cornrnon end is to 

"...gain mastery over any chance event, to evade ...p onderous, formidable materiality."I6 

As we know fiom the previous chapters, specific discursive fields -- health, 

family, properry -- are the local effects of the principle of differentiation at work: binaries 

are established, realities are drawn, quartered, tagged, put into speech, positioned, 

referenced, contextualized, written down or attributed to one among the many. In this 

way chance ("the most dangerous and rich part") is "displaced" and '4exorcized". 

1s 
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Discourse is conservative-tending, via the constant shuffling to the outside of 

multiplicity, the policing and shunning of the incoherent and the putting into 

cornmonsense and plain speech whatever threatens to impt. Discursive production is a 

process of rarefication. Discourse is not a neutral, or benign activity because its very fact 

conditions the realities of those intemal to and external to it. 

The production of personages such as those we examined in the previous chapter 

is one of the chief means for managing and containing this ponderous, formidable 

materiaiity. The characterization of specific subjectivities (the fumer, the taiZy-stick boy, 

the mother), the affirmation of these identities and the uptake of certain values expressed 

by those identities, helps enable the structural work of containment. As we saw in the last 

chapter, internai to discourse, subject positions levy acceptable and unacceptable ranges 

for personae. These subjects not oniy smuggle values into their roles and onto a field of 

relations, but their very position suggests the possibility of "an ideai", "a tnith". This 

idea of normal which a subject animates, "reinforces the limitations and exclusions. ..that 

bears ... on the specific reality of discourse in generaP7 

In light of this, Foucault remarks: "in those figures which seem to play a positive 

role, e.g., those of the author ... we must rather recognize the negative play of slashing [une 

découpe] ...."ln 

17 

Michel Foucault, "The Order of Discourse." Trans. Cyril Welch. l999:22. 



Wzy must we recognize this slashing? What is at stake in slashing or resisting 

slashiig? Foucault's suggestion is that it has something to do with a very abstract or 

macro f o m  of violence: 

We must conceive of discourse as a violence which we do to things, or in 
any case as a practice which we impose on them; and it is in this practice 
that the events of discowse fmd the principle of their reg~lari ty.~~ 

Découpage is ontological. It has to do with the expansion, rather than the contraction of 

the space individuais negotiate, as a discursive space. It isn't about absolute delimitation 

of fieedom, and perfect lack of constraint. As mentioned above, these are not reaiizable 

States. It has to do with whether the space individuals negotiate is already fairly rigidly 

organized, or whether it is in some way, relatively free of inscription. The more that a 

space is already inscribed, the less a given individual can negotiate or experience the 

relations of that space actively, fiom their own specific positionality. For example, when 

dialogue about mental illness began to enter the space of criminal investigation, what 

appeared to be the expansion of possibilities and fieedoms for any particular individual 

who found him or herself party to a trial- i.e. that they could be f o n d  "insane" or 

"sane", andor "guilty" or "not guilty" where previously he could oniy be found "guilty" 

or "not-gui1ty"- in fact doubled the discursive density of that space. This kind of rnacro 

shift changed the kind of thing a trial is, for everyone involved in triais, fiom that 

conjunction onward. Foucault has argued, I think successfully, that in many ways, the 

mental illness domain perrnits an amplification of invasiveness and control of the 
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"subject of investigation", in other words, amplifies the possibility of his being 

subjugated. This applies too, to the range of expertise expected of, or accorded, the judge, 

the jury, the lawyer, the prison attendants and the parole officer; it extends the range of 

judgment that they "offer", not only on, Say, a particular pedophile, but on sexuality and 

mental health and legality in general. Thus, in the invocation of an adjacent discursive 

formation or personae there is a very abstract and macro, but essential kind of 

containment reaiized. 

Even if there is not an identifiable agent who is "behind" the découpage 

engineering containment according to his or her own fascistic expediencies, and even if 

there is not (yet) a particular recipient, or a violence locatable in a particular incident of 

harm like a rape, we can still speak about a kind of violence at the level of discursive 

formation in the way these shift and join. It is not that each thne a parent delimits the 

specific fieedom of a child that child is automatically the victim of violence. E sometimes 

ask my daughter not to Wear so much makeup, or to do the laundry when she would 

clearly rather no t. But these kinds of demands have two very different possible 

genealogies. Insofar as these d e s  are really disguised judgments (rhar chiid is too lazy 

for a child. that 12-year-old girl looks too slutty for a I2 yeor old girl) which arrive fiom 

without, via my placing her and myself in relation to an abstract ided or an anti-ideal of 

chiidhood, of femininity, of work habits, of sexuality, of parenting, then 1 think that this 

delimitation is indeed a kind of violence ushered into a particular occasion. On the other 

hand, sometimes those requests don? seem to corne as much fiom 'without', and don? 

seem to involve treatïng her, and myself in relation to her, as a set of generaiized 
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relations. They arise from the particdarities of our specific situation: how much laundry 

there is, how tired 1 am, how much of the laundry is hers and how much mine, whether 

she has homework or not. In this Iast scenario, there is the active possibility that she can 

offer a counter-proposai or a counter-assessrnent of the details of the situation. Neither of 

us is rarefied: we remai. concrete and particular. That active possibility has to do directly 

with the kind and amount of "space" that is available to her in her relations; that is, is a 

function of the fornial features of those relations. In the former scenario, my daughter, is 

already entirely the recipient of a type and the rule that applies to that type. This occurs 

through the invocation of certain discursive fields into the "ponderous, formidable 

materiality" of childhood which changes the space in which she negotiates her life, before 

she has even found herself faced with particular moments of negotiation. 

On this account,fi.eedom does not involve the exercise of rights and conscious 

deliberations in accordance with a rationai plan of execution toward an end. That notion 

of freedom is clearly dependent upon this one. Sirnilarly, oppression is not tùlly 

described as a state of limited nghts or lack of means or ends to organize deliberation 

around. Neither is it simply an individual act of coercion. Freedom and autonomy have to 

do with the relations which exist between an individual and the wide nexus of relations 

she operates within. They are about the relative extent to which an individual is actively 

able to direct and comprehend her own selfhood and behavior at a micro level cornpared 

to how much that is directed and understood in tems of macro relations which are 

brought to bear on that individual insofar as she is the recipient of a type. This 

directedness is a direct function of the kind of regime of power which the subject is 
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operating with and upon. As we will see in the next section, different regimes of power 

offer different arrays of space of self- and other- directedness. 

The ethical life consists in fostering that which is actively toward fieedom and in 

discouraging violence. It involves negotiating an on-going position behveen the making 

up of a life as you go dong and acceptïng fkom without (from other people, fiom pnor 

depositions of intention, fiom things, fiom future goals) terms which give form to, which 

contain and define that life. From the point of view of that part of the on-going struggle 

which is the individual, it is about negotiating placement and connectivity amid relations 

of power. 

The only ethical expenence (which, as such, cannot be a task or a 
subjective decision) is the experience of being orle's own potentiality, of 
being one's own possibility, exposing, that is in every form, one's own 
amorp housness and in every act, one' s own inactuali t y P  

On this view of fieedom, the extension or multiplication of discourse is undesirable since 

it alters the potentiality not just of those "directly affecter (such as homosexual men and 

A.I.D.S. funding) but of everyone, based on their relations to a field; relations which may 

be conscious or unconscious, near or far, deliberate or accidental. Bringing a discursive 

formation to bear on an event for its interpretation is like creating what I will cal1 

"tauto1ogical space"". The space of deployment is increasingly populated and gridded 
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with points of affirmation and negation, which put al1 things into proximity and relation, 

such that g position a subject cornes to affirm (even if that position is a refusal of a 

position), affiirms overall, the bare facticity of the field. The invocation of discourse can 

make general tmths, - universals7 generalities, axioms - stand independent of, and pnor 

to, the coming to it of specific concrete individu& and the events of their lives. 

Let me try to offer as an example in support of my daim that discourse can be 

tautological, the following account of my own experience of the invocation of religious 

discourse of religion, the axioms of "a higher purpose", "meaning in al1 things", and 

"seuls"- as oppressive. 

A man fell in love with me. His reply to my lack of interest in him was that 1 was 

the one; I was meant to have encountered him, to save him, to heip him move on to his 

next spiritual stage. His explanation for why he felt so compelled to see me and make a 

comection with me was that our souls had once been together in a past life, and were 

now just meeting again (i.e. that this wasn't his choice or mine to make) according to 

Divine Plan. My explanation was that he was attracted to me? He became so obsessed 

with me, partly spurred on by the convenient tmths that his discourse of3ered him in 

support, that he actually began to invade my life (it bordered on stalking), and he would 

and thus redundant. 1 am borrowing the sense of this for my description of how discursive space changes. It isn't 
just the case that it is more and more scripted. This scripting affirms more and more the prernises which the 
scripting draws from to extend itself, thus there is the sense of hennetic redundancy here too. 

7 1  -- 
I'rn not saying whose account was right or wrong: I'm just pointing out the way that each of these 

accounts imports a space of negotiation for the other, and that the story of being sexually attracted has an 
enormously different space of confirmation and dispute than the story about salvation. One is a much more 
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not listen to anything 1 had to Say. X contemplated packhg, moving, quitting rny job, etc. 

When he realized that 1 was very upset and didn't want to have anything to do with him, 

he apologized for putting pressure on me to have sex, and told me he would give me more 

space. He even suggested that 1 was right to point out that "our purpose together" was 

something less crass than just having non-Platonic relations. This wasn't the problem. 

The problem was that having extended his discourse of religious tmth to include me, 

there was no place 1 could go, nothing I could Say, nothing 1 couid be, which was my own 

account: even if 1 packed and lefi without a word, there would be nothing in that that 

would cause him to doubt the basic tmth of his frame of reference: he would just say that 

too was part of what 1 was meant to have meant to him. For every discourse there is a 

cupboard M l  of personae. Of the characters availabte to his story, and I would just be 

another one of those: the unconverted, the lost soul, the virgin spirit, the one who 

challenged his strength. As 1 write this, 1 am still aware of being imprisoned in his 

narrative. 1 tried to tell him that his petulant demands to have sex were insignificant in 

cornparison to his appropriation of me in my entirety to play a role in his larger tnith, a 

role that 1 in no way invited or recognized myself in. As the words came out of my 

rnouth, though, they weren't my o m :  each syllable struck a little bel1 in his script; 

everything 1 had to Say he treated as a fantastic new moment of recognition, of 

confirmation. Something of that experience is probably identical to the experience of any 

individual caught in a web of someone else's generalized account of what kind of a thing 

they are and what each of their gestures means: a "hysterical woman", a "crack head", a 

"Jew", a "liar", young Rivière, an incompetent rnother. 1 am making the claim here that 

306 



the invocation by him, of the field of religious truth was an abstract but essential kind of 

violence against meSu I'm not sure that this example proves that al1 discourse is 

undesirable, but it does point out the changes in form and mechanics which corne about 

as a result upon "neighboring" discursive domains for navigating events, for making 

judgments about events. 

Form. Discourse and Judnment 

Discourse enables the passage of judgment. Freedom is the name of the active 

state which resists the issuance of judgment and the imprint of being judged. The subject 

of fieedom is not only an individual; it could be a collective, a country, a period in 

history. It is a state of being relatively active as one comes to occupy roles: social, 

politicai, sexual, to adopt meanings about these roles, and to use objects and words to 

organize one's reality. It is about being or making the generalized 0ther." Freedom is 

that which is contrary to a state of passivity in roles taken, meanings adopted, means and 

Lévinas, in Totalitv and Infinitv (1969), discusses religious experience and its relation to "the ethicai" 
in a manner &in to what 1 am describing here of more general experiences of limitation and freedom. There, he 
distinguishes two kinds of spiritual orientations, the holy and the sacred, as having radically different roles for the 
object (the transcendent) and for the subject of sacred experience, and thus radically different possibilities for ethical 
relationships. The "sacred" (a form of spirituality he critiques and rejects) offers "the temptation of temptations", 
the promise of an immediate escape from identity, transcendence for the individual, and persona1 contact with the 
Divine. Lévinas points out that this kind of a believer or participant in ritual can (and does) take every possible 
experience as confmation of divine contact. The epistemology of the sacred builds in an existential animation for 
every possible affective state. The holy, by contrast, will nor let the self make a tmth of it, will not be slashed. 
Lévinas suggests that relations to "the holy", precisely in this resistance to corning under discursive organization, 
reaffirms the positionality of a self as individuated, as non-holy, and as among Others, which is where he thinks the 
ethical must be directed and ptacticed. Levinas' account and mine are similar in that they describe how a resistance 
to a certain kind of overarching definition is necessary to create the space and fieedom for action or resistance to 
take place from where it is actually located in a subject node. 

Kirin Narayan, "How Native is a 'Native' Anthropologist?" American Anthrovolo~ist 95 ( l993):67 1 - 
686. 



ends ordered accordingly. 

What makes this observation something more than generic is the important fact 

that not everyone or everything has the sarne capacity to resist or to issue judgment. A 

reasonable standard which enables us to make the clairn that one person, Mr. W, is more 

or less oppressed than a second person, Mr. B, (without recouse to the language of power 

as possession of individuated beings) is the degree to which either of them is able to be an 

individual and not a foisted upon type. Or, conversely, when and where individuals daim 

type status for their own ends, the degree to which they are allowed to be a type, an ideal. 

rather &an an individual. Where discourse articulates to a greater and greater degree, 

kinds of subjectivities, the range of fieedoms available to an individual to remain 

uncontained, to remain an individual in body, mind, or identity, prior to the drawing out 

of generality, is altered. 

The space of, the tempo of, and the order of relations between some particular 

incidence of something and the general tnith about that incident is different for different 

sets of relations. This space, timing and order makes an enormous difference. The entry 

of the general tmth reorganizes what will follow from it, and becomes the justification for 

extending limits to one situation rather than another, for entering one life or body or 

home at a certain time, and leaving others alone. To make this point, consider the death of 

Amadou Diallo. One aspect of this is that any given young black man is less and less able 

to be seen by white copes as an individual and more and more Likely to be seen (therefore 

treated) as a type: criminal. The regular "spaces" in which young men behave has k e n  

infiltrated and recast by the discourse of race such that when a black man does the same 
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thing as a white man, they each trigger unique sets of reactions. This lines up perfectly 

with a comment a middle-aged black male professor said to me recently: "the best thing 

you can teach a young black boy these days is how to take out his wallet carefully." It's 

not entirely clear that even "clearing up" misperceptions, or conter-baiancing thern with 

more accurate humane ones presented to or by Afiican Amencans (scholars and 

otherwise) won't simply extend the same violences; in this case, those violences 

expressed as racialized trends? The will to knowledge, even bent towards the service of 

social justice (anti-violence rnovements), may not evade the kinds of deeper violences 

which the expansion of discourse supports. 

the historical analysis of this rancorous will to knowledge reveals that al1 
knowledge rests upon injustice ... and that the instinct for knowledge is 
maiicious (something murderous, opposed to the happiness of mankind).z6 

If the formation of discourses ought to be resisted then likewise the formation of positive 

subjectivities "offered" by discursive fields as power/knowledge relations ought to be 

resisted since these subjectivities, in their third function, anchor or extend the formation 

of discourse. Foucault on many occasions explicitly claims that the uptake of specific 

subjectivities arnount to, or invite violences. In "Nietzsche, Genealogy, History", he 

claims that historicization (the assembly of events into a sequence under the discourse of 

- 
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"history") requires and makes use of the lived body of its subject-matter in a "process of 

destnict i~n".~~ From Foucault, then, we hear that the violence of subjectivities must be 

and can be resisted. Subject formation organizes two levels of containment. There is the 

micro role it plays in normalizing any particular field (offering a specific standard of 

knowledge according to which persons are standardized) and the macro role it plays in 

facilitating the general violence of containment. Subject positions offer a formal structure 

to discursive fields and in this play a role in instituting "the form of the rule" from which 

the possibility of standardization and judgment corne into play. 

Freedom From and Freedom To: Resistance and Subiectivitv 

However, consider that if the subject is a nodal position fiom which containment 

can be better effected, it is also the case that the subject is a nodal position from which 

containment could be resisted. One is never entirely fiee from discourse, just as one is 

never entirely "fiee" of power. Relations are always "enseparable, overlapping and 

entangled".zWne is never entirely adequate to a form of subjectivity, just as one is never 

entirely inadequate to a form. As \vas the case with power, negotiating subjectivity and its 

relative freedom will not be a question of taking it or leaving it, but of using it 

strategically to alter one's capacities wifhin, between or among overlapping discursive 

fields. It isn't a question of not being in relations of power, but in not being in 
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pathological and dangerous relations of power.? According to my anaiysir pathoiogicai or dangerous 

refers to how one rnay be more or l e s  containeci; more or less free from judgment or what Foucault calls 

"domination". Freedom o f  the setf is not freedom fmrn relations, but effective practices o f  resismce within these 

relations: 

1 don't believe that there can be a society without relations of power, if you 
understand them as means by which individuals try to conduct, to 
determine the behavior of others. The problem is not of trying to dissolve 
them in the utopia of a perfectly transparent communication, but to give 
one's self the rules of law, the techniques of management, and also the 
ethics, the ethos, the practice of self, which would aflow these garnes of 
power to be played with a minimum of domination" 

But, what this domination is "inside" relations of power is not easy to Say, since, for 

instance, it is possible that the uptake of a subjectivity (a violence or a containment of  

randornness) increases ones embeddedness in relations, yet this very thickening of 

relations allows one to be more active amid another's. Containment is, relative to an 

outside, a loss of fieedom, but relative to relations of interiorïty, a kind of intensification. 

Moreover, this intensification of relations or movement toward intenority isn't taken up 

merely as a means to enable uncontainment. Or, to put it another way, people don't make 

relations (of meaning, of identity, of need) with other people and with things so that they 

can define themselves al1 the more clearly against these. They do this because there is a 

Michel Foucault, "The Subject and Power." afrerword to Michel Foucault: Bevond Structuralisrn and 
Hermeneutics. Eds. Hubert Dreyfus and Paul Rabinow. Chicago: University of Chicago Press, l983a:232. 

Michel Foucault, "The Ethic of Care for the Self as a Practice of Freedom." Tram J.D. Gauthier and 
S.J. in The Final Foucault. Eds. James Bernauer and David Rasmussen. Cambridge, Mass: The M.I.T. Press, 
1994b: 18. 



way in which freedom (and other goods like beauty, care, comectivity) is tied up with 

these relations. 

Expanding on the base notion of "containment" then, a lexicon of cnticd terms 

must be built up to adjudicate between reaiities "inside" and "across" discursive fields as 

more or less dangerous or  pathological. We need cntical tems which admit of the way 

one thing can both be toward violence and away fiom it. Political and ethicai affectivity is 

about the possible strategic (re)arrangements of power/knowledge. The possibilities of 

resistance and oppression are directly related to the ways that different fields of power 

arrange different positions for subjects, hence, different spaces of judgment. 

Moreover, as 1 have aiready discussed at length, the diagnostics and what is 

diagnosed do not stand in a relation of externality, but are mutually immanent in relations 

of production. For Foucault, resistance is primary and p~si t ive .~~ For DeIeuze, Life and 

difference are primary3* FreedomLife are built into power as a mode of positivity 

available under certain interna1 conditions rather than an independent space created by an 

externally-derïved negation (Death/~tasis).~ The place where defence starts and offence 

Todd May, "The System and its Fractures: Gilles Deleuze on Othemess." Journal o f  the British 
Societv for Phenomenologv 24: 1 (ianuary 1993):3- 14. 

Paul Patton, "Conceptual Politics and the War-Machine in Mille Plateaux." Substance 44/45 (1984): 
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ends, where reaction starts and action ends, is indiscemible fiom the vantage point of 

formai ~tnictures.~ The way up und the way down are one and the same ... in the 

circumference of the circle the beginning and the end are cornmon." 

This is not to Say that it is impossible to understand and "to adjust the 

mechanisms of power that h e  the everyday lives of in~tividuais~'~~ from "within" those 

relations. 

In the next section, 1 am going to anaiyze Foucault's "regimes of power" in ternis 

of their forma1 features. In the final section of this chapter, 1 will return to the topic of 

property, using this map of power, to assess whether and how the expansion of the 

discourse of property increases or decreases fieedoms, and relatedly, to discuss what 

resistance rnight entail. 

Cartoma~hic Analysis of the Formal Features of Foucault's Re~imes of Power 

Foucault's own genealogical projects mapped three major cartographie functions 

On the indistinguishability of war tiom peacetime, see Btian Massumi, "Requiem for Our Prospective 
Dead: Toward a Participatory Critique of Capitalist Power." Deleuze and Guattari: New Maa~ings in Politics, 
Philoso~hv and Culture. Eds. E. Kaufinan and K.J. Heller. Minneapolis: University of  Minnesota Press, 
(1998):40-63; Jean Baudrilliard, La Guerre du Golfe N'a Pas eu Lieu. Paris: Édition Galilée, 199 1; Thomas L. 
Dumm, "Telefear: Watching War News" The Politics of  Evewdav Fear. Ed. Brian Massumi. Minneapolis: 
University of Minnesota Press, (1993):307-32 1. 

Heraclitus, Fragment 108 & 1 09, The Presocratics, Ed. Phillip Wheelwright. New York: Macmillan, 
1966%. 
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which he called "the discursive rules". These "mies" refer to the rnechanics of discourse, 

whether discourse is forming or operating or devolving. Those are: "enclosure", 

'Lpartitioning" and "deployrnent". We can bring together his positive political and ethical 

principles ("uncontainment") with his more abstract ontological analyses of power. These 

key terms "enclosure", "partitioning" and "deployment" are generic rules which apply 

across al1 level of function, not merely to concrete subjects in particular locations. These 

three major cartographic fùnctions ask after: that which moves in, that which keeps in, 

that which moves out, that which keeps out, and that which establishes and stabilizes 

these configurations relative to one another, including their distances and intensifies. 

Different domains of power organize these formal possibilities differently. Thus, each of 

these regimes of power suggests a different schema of violence and fieedorn and 

nominates a different ontological relation for subjecW7 

Power is the substrate from which al1 facets of the social reality are fashioned. 

Social realities differ in many respects, one of which is their formal characte~stics. 

Examples of formal characteristics are equality, distributions (juridico, material, 

geographical), plurality, reciprocity, hierarchy, harmony. The forma1 charactenstics of a 

particular social reality, however simple or cornplex, vast or minute, are an expression of 

a particular regime of power which dominates that reality. Four general power regimes 

can be distinguished: The territorial segment, the Juridifo regime, the Normalizing 

-- 
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regime, and the regime of Biopower. Foucault identified the latter three, calling these 

"power set-ups". On my account, what distinguishes one power regime from another is 

not its methods of deployment, nor its content, but its fonn. Each regime of power tends 

to stabilize, and is in turn stabilized by, a relational array, or what Deleuze calls 

c'cartographies".3a 

lndividuals within these tend to have available to them, and to be enmeshed in, 

certain kinds of relations. These relations, precisely by virtue of their unique formal 

fealures, will have different degrees of latitude or flexibility. Each has different zones and 

types of what Foucault cailed "legalities/illegalities". Freedom is at least partly about 

accessing and making use of these zones in order to direct or to be directed. Each 

combination of subject position, discursive field and forms of power will present a unique 

tactical challenge, formally speaking. 

.. .tactics which, becoming comected to one another, but fmding their base 
of support and their condition elsewhere, end by forxning comprehensive 
systems .3Y 

The strength or viability of a particular promise regarding expanded "freedoms" or threats 

to fieedom referred to in any particular political discourse ("the loc ai... restricted.. 
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cynicism of p ~ w e r " ) ~  can be, and should be, checked against this "deeper zoning". For 

example, the increased personai fieedoms which have k e n  suggested as the upshot of the 

advent of on-line life, may or may not deliver, depeading upon how alignrnent with these 

underlying ontologies. 

Also, each regime of power tends to manifest a certain stvle of directive. Styles of 

directive, as we will see, help us to understand better how formal features are related to 

the kinds and possibiiities of judgement. Power is directive: intentional and yet 

non-subjective." Foucault denies that each causal shift can be traced back to an 

intentionai subject administenng directives. He insists that even without this base in an 

individual's motivation, we can Say that there is nevertheless a discernable "aim" to 

power. One way to think about an "aim" without an "aimer" is to think about the way the 

relations themselves are organized and mobilized, as being directed and as having 

direction. Foucault cails power "the over-al1 effect that emerges Fom these rnobilitie~."~2 

We could cal1 this "over-al1 effect", this "intentionality" its sfyle. Its style is a function of 

its force and its direction(s). 

Individuals understand their relations in and as modes of power differently fiom 



one regime to another, by virtue of the different sryles of expression that power regimes 

have. Power is not strictly repressive or coercive; that is, has an aggressive style which 

pains, repuises, takes away or makes wary. Power is equally able to fmd expression as 

affirmation, pleasure, cornfort and intensification. Again, these possibilities of expression 

are dependent upon the forma1 features of the domain of power; the particular styZes of 

the relations of power include sîyles of the spaces, sryles of the h e s ,  styles of the nodes 

(subjects) which constitute a particular domain. By no means do regimes of power exist 

independent of one or evolve through a predictable series, but, 1 believe, can be found 

juxtaposed within any given social thme. What may be tnie is that certain regimes of 

power dominate a given social field." 

1 will now examine those features of the four regimes of power. 

Earlv Dower regime formation: The Temtorial Segment 

The territorial segment is any space produced by the enclosure of an 

inward-folding borderline. Discursive production cm be imagined as the early stages of 

formation of a territorial segment. The borderline, the early limits of a field of power, 

may be more or less undulating, more or less permeable. Moreover, such a territory may 

or may not stand in a productive relations to an invested nodal focus (or in the case of the 

ellipse, to two foci): its pnmary productive relations may pass asymptotically (adjacent) 

to an outer limit. "What comes to this field always comes fiom without, rushing in 

Foucault himself tended to write his genealogies as if there was some kind o f  progression through the 
three regimes: the sovereign with pre-modern, the normative with the modem, and the disciplinary with advanced 
capitalism. I think we could find instances of ail three in any given social milieu. 



through their ~pening."~ As an unddation in shifting formation with non-stable interna1 

points, any element of an early rnatrix stands in a relatively undetermined nurnber of 

power/knowledge relations to any other element. 

We do not need to assume that there is a paucity of elements in the matrix and that 

this paucity is responsible for the low tension development: the form of the regirne is 

entirely a h c t i o n  of the cartographie relations between elements, between individuated 

and ground, not their density. An irregular, asymmetrical and local nature dominates. 

This regime of power corresponds to the organization of relations of desire and 

production which immediately follows the full body of the earth, 

... a unity of' desire and production, the indivisible entity, the unengendered 
stasis, the element supenor to production that conditions the comrnon 
appropriation and utilization of the ground."" 

It is a field of power just beginning to organize a discursive field. As form, it is an 

amoeboid or irregular style of territorial segmentatity, made up of "segments of varying 

lengths"." 

Though not systematically, this formation offers the highest possibility of 
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fieedom in its formation of "vacuoles" and "illegalities"~. Regarding this illegality: 

Roughly speaking,..each of the different social strata had its margin of 
tolerated illegality: the non-application of the rule, the non-observance of 
the innumerable edicts or ordinances of were a condition of the political 
and economic fûnctioning of society...illegality was so deeply rooted and 
so necess ary... that it had in a sense its own coherence and ec~nomy.~" 

Illegalities here are possible, formally speaking, as: oddly shaped pockets of invisibility, 

unlinked elements easily forgotten, not yet named/marked or the as-yet-useless, zones of 

accidental and deliberate non-participation, accidents of recognition. Prohibition is not, 

cannot be, evenly distributed or systematically applied, except "to those who, in a given 

state or on a given occasion, are deprived of the right to enjoy a collectively invested 

organ."" Prohibition, then, in this regime of power, is not tied to rule of law and through 

a system for equivocation and exchange of punishment, but (when it operates), is direct, 

non-iterative. If the rule of law can be established here, it would function to prohibit, but 

in this regime, is not the paradigrnatic case of it. This suggests that the primitive 

temtorial segment organizes an ontology which does not support a complex of judgment 

and being judged, but does support, indeed is, the judgment which is inscription. 

When direct judgment (murking) occurs, it is entireiy unilateral (non-exchangist) 

Gilles Deleuze, "Control and Becoming." Ne~otiations. Trans. Martin Joughin. New York: Columbia 
University Press, 1995: 1 75. 
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and unconstrained, permanent and "with a maximum of vigilance and extension, binding 

mem] in a system of cruelty ...."5"though the debt it links to an individual is "mobile, 

open, hite".fi uicornmensurabilities and inequalities are pemiitted as forma1 features of 

this sy~tem.~' There is more fieedomfiom judgment, yet when it occurs it is more direct 

and severe. However, it can be negotiated, paid down in full or shunted. 

In such a segment only minor complexities, codings or iterations, divisions and 

excisions, occasional invaginations of extemal elements or expropriations of intemal 

elements, are possible. Thus, power relations, organs, mental or affective complexes53 

(therefore memory) are not privatized. The familial is coextensive with the sociai fieldu. 

It is an "intensive, non-personai regime'? 

If there is a subject of property it is strictiy the bodv itself, organized sometimes 
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as the property of one person, sometimes the property of its bearer." 

The overall style of directive is polyvocal and non-restrictive, neither fully 

augmenting nor oppressive, neither fülly communal nor entirely intimate. There is a 

"system of evaluations possessing the force of law concerning the various members and 

parts of the body"57, there is a cruelty in the organization which traces its signs, "its 

terrible alphabet" directly on the body. In this regime there is a pervasive fear of [re] 

dispersion5; there is a "mounifùl and morbid foreboding of things to Yet, there 

is also an &mative expression in identification of like and unlike others as distinct or as 

filial. 

The Sovereim. or Juridico Reaime 

There is a second identifiable regime of power in Foucault which identified as the 

"Sovereign"~ or the "Juridico". Deleuze and Guattari identified this second formation as 

the "Barbarian Despotic Machine". Increasing rigidity in the undulations of the territorial 
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segment stabilize a more geometrically regular formation. It is not yet a fully closed 

system. Geometrical regularity is the result of power relations becoming isometric, and 

reorganized such that they each pass through a depositional point. 

With the Greek city-state ... a homogeneous and isotopic space appears that 
overcodes the lineal segments, at the sarne time as distinct focal points 
begin to resonate in a center acting as their comrnon den~minator.~~ 

Here, power relations are extremely concentrated around a single unique office, or a 

comrnon figure of endowed authority/agency (like a King). This "One" is a cartographie 

center, invested with causal (temporal and spatial) relations to ail the rest by virtue of the 

stability of the form of the One compared to the instability of form of the Many. The 

sovereign pole (God, Unrnoved Mover, le nom du Pêre) is the only identifiable, stable 

locus: everything eIse stands in vague but real relations to it. It is this "standing in 

relation to" which makes a central point inhere and stick as a causal focus on a power 

grid. Simultaneously, power relations are highly dispersed among generic "subjects" who 

do not recognize authority and agency in themselves, nor are they recognized as 

authorities or agents. 

Even though every element stands in some relation to this center, these are not 

necessarily symrnetrical. When these relations are topographically mapped, we see a 

binary relation (YesINo) but not a true dyad (0/1). The perimeter is still ragged. This 

means that this regirne is not structured by its peripheries. These peripheries are 

asymptotic as we approach more and more concentrated power (in the pole of the King) 

-. - -- 
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and less and less articulated power (in the zone of the endless masses). It is because of 

this distribution that we tend to Say, of power, that one "bas" it, and others "lack" it. This 

relation's chief defining structure is a central zone which approaches a line of division. 

This model of power best approximates the common notions of power and 

poweriessness. Oddly enough, though this regime of power is closest to Monarchicd rule, 

it is also taken up as a tme and appropriate model of power in a modem, democratic 

society, echoing what we saw earlier in terms of Locke extending, rather than truncating 

Filmerian power's ontology. 

There are two important features of this regime of power. The fust is its style of 

operation. Foucault tells us that the voice of this regime is the voice of law and 

prohibition: the voice which says "No!". What this means is that the kind of authonty 

which the King (or the father, or set of rules, or whatever or whoever occupies the 

sovereign pole) has "over" his subjects consists for the most part in setting out rules for 

what they must not do. Giving specific instructions, laws, indictrnents, prohibitions which 

characterize and locate the margin between the Kind and his subjects, the line that 

subjects cannot cross without drawing out the King's power, the power which always 

expresses itself in the style of a directive or denouncement, "No!". Right and wrong are 

clearly indicated or embodied. What is important about this form for our purposes is that 

one can position oneself around these rules, by knowing them and then negotiating them. 

Typically, the King demands the death of his subjects as absolute penalty for 

transgressions. This is a serious consideration. But, although this a line of negation, it 

says "no!" episodicaily, and with variations of pitch. The second feature of this regime, 
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related to the fust, concems its zones of licence. These zones may be physical or 

psychologicai. Although it is not a common way of depicting the state of being under 

feudal law, or the state of childhood under a strict, authorïtarim father, Foucault 

provocatively suggests that this rigid, binary structure of power relations creates, in 

effect, an enormous zone of  fieedom for who we tend to identifi as the "powerless ones" 

in such a regime. What the King stands in relation to, and can extract by vimie of his 

power, is not the everyday Lives of his subjects, but only, potentially, their deaths. Since 

each and every rule is not, let alone cannot be expressed, and even when expressed, 

enjoys a hemeneutic gap between its expression as law and its instantiations in 

infkctions, many aspects of a life simply do not fall into the dialectic of judgment and 

control. Short of trespass, the subject of the Juridico regime enjoys what are in fact 

certain latitudes. 1 witnessed this al1 the tirne in an Islamic Fundamentalist country: 

though the West tends to sel1 itself as the kind of political culture which increases the 

fieedoms of individuais living under its democratic structure, when you look closely at 

non-democratic States, there isn't an absence of fieedom: it is distributed quite differently. 

The stnicture of nile of law hasn't been replaced by the non-binary supple and complete 

field. 

The Normalizing. Regime 

The third regime of power Foucault calls "Normalizing". Tt proceeds tiorn the 

emptying of the sovereign focus, actually, symbolically or historically. Freud's story of 

the passage fiom "primitive" to "civilized" Man in Totem and Taboo is a cartographie 

account of the passage fiom primitive territorial segment, to Sovereign domain, and, 
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through the b t ema l  murder of the despot, to a nonnalizing regime. This is about his 

story of nomalizing the Ego to civility. The same cartographic changes are also 

encountered in the Socratic h a ,  in the becoming-Athenian inauguration which makes 

possible modern judicial practices. According to Freud's tale, the elimination of the 

despot -- who is a despot precisely by virtue of the formal arrangements that he is -- takes 

place according to an organized circulation of common intent dong the perimeter of the 

previously random elements of the sovereign regime socius. 

This same structural change, in public and in private relations, is required for the 

passage fiom primitive to civilized culture, analogically, the passage fiom child to adult 

state. The structural changes result in a "pulling in" of the ragged perimeter such that 

each and every subject stands in a symmetrical, equivalent relation of complicity to the 

act of emptying, the killing of the King. Al1 segments or relations of power are roughly 

equal and are constantly adjusted in order that al1 persons might enjoy a similar 

positioning (even if oniy abstractly). Every one is, on this regime, independent, free and 

equal. The shift from despotism to modem democratic state depends upon this 

cartographic induction. This regime maps out a perfect circle: there is a central position, 

but it is not occupied by any one person or authority6' 

It is not occupied since the legal and ethical principles and the psychologies of 

fraternité and égalité depend upon this perfect circle and its emptiness. The construction 

and maintenance of a perfectly circular territorial segment depends upon a common 
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intensity. In Freud's story, that intensity is mutual guilt. Each is equally indebted to the 

killer or the converter. 

That the original Father is killed (and must be re-killed, continuously) by any and 

al1 Brothers makes two subsequent carto~ra~hic eestwes. Each member stands in exactly 

the same relation both to the emptied hole and to every other member of the new 

collective. Right and wrong consists now, in knowing and maintaining positioning rather 

than (or before?) the knowledge of d e s .  Fraternité and égalité are the forma1 

arrangement of radial symmetry. Radial syrnmetry is the forma1 condition of modem 

justice; its procedures of judgment respect and reproduce first and foremost these 

relations. 

The hubris of having appropnated to the self some force fiom the King-position 

inaugurates the possibility of Anyman occupying the node previously occupied by the 

Sovereign himself The guilt and the debt are as pervasive as the threat of reversion to 

Sovereignty. This threat (or promise) is inscribed across al1 members' bodies and 

belongings because they are willing and able to identi@ themselves to each other as 

rightful (CO-conspiring, colleagues) memben of the Fraternity . This cartography al igns 

social investment into new equations between visibility and suspicion, as well as codes of 

gratitude and faimess. If a threat or promise is not recognized as inhenng in any 

particular individual, it may be precisely because they have not been properly marked and 

so are not recognized as (and thus do not recognize themselves as) general subjects of this 



regime." This would be a good instance of the power and protection of "type" not being 

extended to dl .  Or, relatedly, an individual may not be recognized as collegial because 

they embody, in a kind of subjectivity, the very principles against which the fratemal 

contract necessarily forms. Or because the so-called abstract individual -- the liberal 

subject -- who occupies the center has not been adequately conceived of in order to be 

inclusive. What 1 am suggesting here is that one f o n d  features of a normalizing reghe  

is the articulation of a perimeter within which a certain type of individual can be included 

and outside of which other kinds can be excluded. Thus, even where it appears that the 

rernoval of a despot, and his replacement with a generalized subject will increase overall 

fieedoms, if we look at the formal features of this shifi in power regimes, we discover 

that it installs a cartographie system according to which only certain kinds of persons are 

able to enjoy that promise. This helps to explain Carole Pateman's claim that, 

The fiatemal social contract story shows that the categories and practices 
of civil society cannot simply be universalized to women." 

Since a comprehensive set of relations with the whole is the pre-condition for the exercise 

of any promised fieedoms, standing "outside" this arrangement does not carry the sarne 

range or quality of fieedoms that was possible in the first or second regimes. The 

positioning and the visibilities of this normalizing regime inculcate the permanent dual 

63 

Carole Pateman, "The Fratemal Social Contract." nie  Disorder o f  Women. Stanford University Press, 
1989~33-57. 



possibilities of judging and of k ing  judged. This is why it is called a normalizing regime. 

"Men judge insofar as they value their own lots ...[q hey judge and are judged at the same 

On the other hand, there is a beauty and a positive intensity to this circle and what 

holds its center. What does occupy the center, the anypface where judging power relations 

operate, is a nom or an ideal invested continuously by those in position to it. This nom, 

unlike the Law of the Sovereign, does not Say "No!" once and for dl. It is less an 

anchored Right and Wrong than a procedural and on-going evaluative series. It says 

"alrnost" and "not quite" or "that's enough now". Individuals continuously take up, or are 

allotted to, degrees of distance from the ideal, whether it be a standard of intelligence, 

racial purity, or civic mindedness. This form of power has converted the binaries of Rule 

of Law into the radiality of Comrnon-to-the-law, which has a unique schema of fieedoms 

and responsibility. 

The Regime of Bio~ower 

The final regime of power is "Biopower". It is not a new regime, though it is an 

expanding regime. It is smicturally very similar to b'Normalizing" Power, with two 

important changes. While it retains the mode1 of circle and center, it multipIies these such 

that each individual is both a center of authority and the entirety of the circumference of 

it. The dominant relations of power are not between persons (intersubjective), but intemal 

Gilles Deleuze, "To Have Done with Judgrnent." Essavs: Critical and Clinical. Trans. Daniel W. Smith 
and Michael A. Greco. Minneapolis: University of Minnesota Press, 1997: 129. 



to the negotiation of Self (intrasubjective). Where they are between persons, the object of 

judgment or the space of fieedorn is the body, rather than the soul of the other.& Where 

previously, the body used to be understood as the vesse1 for the tnie seat of the person, 

their soul, under a Biopower regime, the true seat of the person is theu biological selves. 

A person is essentially their phenotypic and karyotypic health; their relations of 

affirmation and negation are tied up in what they are and what they could be, bodily. This 

regime organizes a micro set of power/relations around the self s knowledge of its bodily 

potential. 

Biopower/knowledge relations are largely located in organizing bodily 

cornportment and desires, adjusting the flows of biology to a variety of containments. The 

human body, more than the relations between bodies, performs, as a spatial function, as a 

highly useful anchor for marking and reading performance of lawfùlness and 

Bodily matter is directiv and immediatelv caught in a field of power 
effects and mechanisms for whom legislation, when not archaic, is sirnply 
red~ndant.~' 

The feedback loops adjusting deviance and nomalcy do not rely on external mechanisms 

of surveillance. Neither do they require an extemal set of rules and a relationship with an 

authority who will administer those niles. What constitutes the fiamework of judgment, 
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of right and wrong here? Ln what does excess, or fieedom fiom defect lie? 1s it: 1) an 

accidental trespass, 2) a set of authorized d e s ,  3) a code of mutually agreed upon 

standards and procedures for maintainhg group form? It is none of these things. There is 

no "center" to the individual which establishes the substantive standard to which he or 

she should adjust her body. There is no baseline CO-positiondity which dictates a 

reasonable allotment or distribution of goods, therefore fiames a set of substantive 

procedurai requirements. 

There is only the pnnciple of judgment itself in continuous operation: what is 

right is that which is actively adjusting, developing competencies per se; what is wrong is 

acceptance and refusa1 to develop competencies, or the attitude of inattention to self- 

regulation. The interiorkation of a sense of justice produces highly centered subjects 

through the practices of self-regulatory mastery of bodily noms: the bureaucrat who is 

able to defme his position exactly between the position of being threatening and being 

threatened. The ideal subject here, the competent individual is inclined to, and abIe to 

function in a highly contained manner, one scale removed from relations with others 

enabIing this functional adjustment. This subject is a highly dense and self-contained spot 

within a discursive field. This subject "cames" the virtues and values of modesty, self- 

restraint, utility deep within the socius. 

Deleuze and Guattari's describe this uptake and spread of biopower as "the Eye of 

Power" (which was what the normalizing social order emptied out) taking up residence 



and resonating in a million possible micrositesdg In Freud's terms, the Superego has 

become intemalized, allowing the individual to function in society, as a civilized, social 

being, in the absence of either a figure of Authority, or even a cue recalling the 

conversion of that authority to the g r o ~ p . ~  The "phenomenon of conscience reaches a 

higher stage"." It does so because of the formal realignrnents which inhere in ihis form of 

power: a dense sphere tends to close, rather than widen, the gaps between Self and Nom,  

and this arrangement continues to invest inward lines of becoming in M e r  expressions 

of competency. It creates a closed-circuitry. Deleuze and Guattari cal1 it "totalitarian". 

This "civilizing cartography" results in increased transparency, a decrease of previously 

sustained vacuoles of secrecy and deviance (one's thoughts now not only one's actions, 

are subject to censure); that is, ultimately, a sharp decrease in individual freedom and a 

correlate increase in containment which serves to stabilize the entire field of the socius. 

Relatedly, the second difference between this regime and the former has to do 

with how an individuai experiences these relations of constraint. 1 have suggest that these 

relations of constraint are more extensive, but with what style? According to Foucault, 

this mode of power as a regime of operation has a tremendous allure and high degree of 
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uptake because the normalizing h c t i o n  is continuous, intirnate and has taken on a 

strictl'y afirrnative tone. The style is affirmative, announcing only on-going successes of 

mastery, not failures of obedience. It says "Yes, Yes, Yes!". If and where relations with a 

third party are taken up, these are often as aides to continuous positive assessment of 

progress toward physical or mental health. 

Individuals ... may present themselves as someone who "follows doctor's 
orders", who is a "good patient", working actively in the medical 
encounter to achieve this...the individual has a personal, emotional 
investment in presenting her- or himself in a certain manner, as a certain 
"type of person" engaged in "rational" and bbcivilized" behavior ...." 

The seat of authority is Self, but Self broadly investing in what appear to be self-chosen 

relations of surveillance with apparent supportive helpers, others who are no longer 

conceived of as adversaries. 

The old power of death that symbolized sovereign power was now 
carefully supplanted by the administration of bodies and the calculated 
management of life." 

The style of directive invites Iittle caution or suspicion toward uptake of subjectivities 

and regulatory prograrns, or toward the extension of surfaces of surveillance to third 

parties. A classic and tragic case of the biopower taken to the height of its capacities for 

CO-mingling fieedom and constraint, dociiity and affirmation is the case of anorexia 

nervosa in young women. This invokes my earlier discussion about the subjectivities 

Deborah Lupton, "Foucault and the Medicalisation Critique." Foucault: Health and Medicine. New 
York: Routiedge, 1997: 105. 
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available to women, and the deeper limitations these uptakes c a r y  with them. This 

excerpt fiom an interview reveals something of the addictive nature of the affirmation 

that arises when relations of self are reorganized under Biopower's regime: 

... the power 1 felt when asked by Dr. K. to register on the body size meter 
how large I thought 1 was. As 1 moved the lever a ridiculous distance out I 
watched his reaction fiom the corner of my eye. His expression was "Boy, 
this kid is wacko!" and al1 the time 1 knew what 1 was doing manipulating 
him and it gave me enormous pleasure? 

Instances of self-mastery (over impulses to eat to much, over levels of excitement and 

concentration, over not stealing something that could be stolen without detection, over 

recalling past abuses, over reproduction, over boredom and low productivity) are i d h i t e  

number - a whole life of potential zones to open ont0 the possibility of actualization, of  

self-directedness. Weight, smell, longevity, posture, genetic (karyotypic and phenotypic) 

health, buccal hygiene, offeddemand themsetves as the manifold imrnanently-achievable 

zones of personal identification and expression of self-control. 

Moreover, since Self is the biological actual and potential, control of self (ethical 

or unethical activity, political responsibility or irresponsibility) cornes to include taking 

action toward the bodily/mental health o f  the next generation. Al1 this makes the health of 

the individual the centrai recipient or target of public and private duty, which helps to 

explain the exponential increase in "therapeutic measures" since World War II.74 
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"Biopower" reduces an individual to their mental and physical health, and in this, alters 

the civic ckwnference which existed in a Norrnalizing regime: 

...the emergence of clinical psychology ... after World War II reflects the 
fact that wars are very hard on people, creating problems that last far 
beyond their duration .... the dehition of what is to be done with human 
problems in living changes: many now required, not fnends, not better 
working conditions, not a social worker, not a job interview, not a minister 
or a ioving parent, but a therapi~t.~~ 

The formal features of this regime of power offers us a glimpse of a cartography of Self, 

judgment, fieedom and m a t i o n  which provides an answer to the question "how does 

someone desire and participate freely in their own oppression?". It also offers us a view 

of the how systems of oppression can and will enter into and work with what appear to be 

systems of increased autonomy. Whenever the surface of, or the mere gestures of a body 

are the medium upon which relations of ownership/trespass, criminality/deviance, 

harm/healing are tracked and inscribed, in other words, where meaning and identity are 

negotiated, this regime of unique violences are enabled. In the previous chapter, I 

indicated how property claims for particuiar gestures ("the One-Click") have already been 

established. This is a good example of the way a procedure which at one level promises 

expanded freedoms (shopping fiom home via the web) puts the body itself through a 

sequence of gestures which place it in trespass, which require, of that same body, an 

additonal number of steps or gestures to remove it fiom a position and state of 



contravention. 

The more that an individual is "empowered" within a grid of therapeutics and 

self-surveillance, the less they connect actively or are actively connected with social and 

political (interpersonal) nodes. The a f f i a t i v e  style of this regime of power neutralizes 

the force of negation and our capacity to be critically aware of  and hence choose or resist 

social reIations. Also, this regime of power cultivates containment as intenority. To 

connect this with our earlier assessment, it expands the p w i e w  of the personal such that 

"the public" lies M e r  and M e r  fiom personal concern. Foucault's legitimate wony 

was that at the height of his or her empowerment, the successful bioempowered subject is 

simultaneousiy in a highly usehl state or position for the fiilfilIrnent of any number of 

other projects. He had in mind the way that bioernpowered individuals, eager to 

"administer life" toward small personal perfections in their own microzones. 

inadvertently and unwittingly support macropolitical projects like eugenics programs. 

Moreover, the structure of biopower ensures a "distance" between the micro and the 

macro that the means or impetus to reflect criticaily on these relations is diminished.'" 

have in mind the role of "research subject": that just as we saw in the case of fetal heart 

monitors, the very presence of kinds of dmgs and modes of medical intervention will 

require subjects whose roles is to aErm the capacities of these techniques to affirm. More 

and more fiequently, in smail and large measure, we will be expected to proffer ourselves 

to dmg and therapy experimentation as part of our treatrnent, as part of our continuous 
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performance of competencies in newer areas of our bodies. Outlaws, anti-social, anti- 

ideals will not be people so much doing the m n g  thing (substantively) but the ones not 

following procedure. Shifting the focus of justice fiom substantive to procedural issues 

has ramifications for social justice since the ca~acity to follow procedure requires that 

one be, as a minimum, privy to power/knowledge relations through which one can both 

understand what is required and access the rneans to follow procedure correctly. 

A related violence has to do with the limits of a mortal imperfect human body to 

fblfill the task of achieving a position of fieedom via confirming an ideal of fuHy 

competent. This concerns what we might cal1 "the cartography of blameworthiness". If 

the failings of an individual can be read in their bodily conditions then those in the most 

unfortunate bodily conditions, past, present or fiiture, will find thernselves placed under 

the sign of deviants. Unlike tying trespass or blarne to the actions of individuals or groups 

of individuais, their physical natures invite it. This is nothing new. Tribal war is the 

manifestation of Love and hatred attached, alternately to those who appear, or have been 

convincingl y suggested as adequatel y physicall y Li ke or unlike. Ho wever, recall ho w, in 

the Normalizing regime, we saw that, by virtue of the mechanics of formation of the 

perimeter and deposition of the (empty) center, some individuals are not recognized or do 

not recognize others as privy to the goods of a civil society (and privy to its duties as 

well). In the Biopower regime, the mechanics of formation of the circle of duty and 

Philip Gourevitch, "Letter from Rwanda: After the Genocide." The New Yorker (December 18th. 
1995):78-95. "The European colonizers favored the architypically talier, lighter-skinned Tutsis over the Hutus. In 
the nineteen-thirties, the Belgians established an identity-card system that was effectively a form of apartheid."(89). 



obligation operate entirely around perfections of the (Self s) body, and judgment operates 

entirely according to deviation fiom this center. The locus of attention is directed toward 

smaller and smaller parts of the whole, and therefore away from establishing likeness or  

cornmon-relations across wholes, let alone among a whole made up of these same wholes 

(the liberal state). What this suggests to me is that othen are more and more likely to be 

recognized as, and judged as general rather than concrete Other. I already discussed why 

and how this is a forrn of violence. This likelihood arises fiom the fact that the human 

physical body, first among gender, then racial groups, is something which dz~erentiates 

rather than effaces difference. In the absence of another locus of attention (a social 

concern) uniting and ovemding the locus of attention of personal bodily concern, Others 

can only strike us as, by degree, less and less the proper objects of our concern and more 

and more the recipients of judgment of deviance. In this respect, biopower is socially and 

politically dangerous against a background of emerging trïbalism and increasing civil 

unrest the world over. 

Finally, and perhaps most importantly, concerns the way in which a regime of 

Biopower offers no zone of non-~artici~ation to a person. The capacity to opt-out requires 

a space where one can be neutral, ambivalent, detached, fiee fiom discursive play. 

Biopower is the discursive field of al1 organic life, where al1 possible relations between a 

living thing and its status as that living thing precede its coming-to-be. It is no longer a 

question of being a certain kind of Life, a measure of bodily health or neglect, a standard 

of beauty or monstrosity which "positions" a subject as subject to Biopower. Merely 

being alive means being subject to judgment; is something that dernands an answer in 
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defense, an adjustment, a justification. A regime of biopower sets outs relations such that 

there is C'~othing:...left but j~dgement."~ 

Perhaps this amplified matrix of judgement could, under the right circumstances, 

be precisely the right kind of tool for ensuring social safety and justice. It is not that 

judgment is a bad thing. My concem is how the space that judgment can occupy is related 

to the capacity for subjects who bbanchor7' judgment (both about themselves and about 

everything else) to be able to resist or to take up relations of discursivity. As 1 have 

argued, relations of discursivity augment the level of order or containment, and decrease 

the levels of disorder or freedom fkom containment. The regime of biopower opens the 

physical body ont0 a zone of heightened self-regulation which can operate, effectively, to 

ensure a level of utility and stability and CO-operativeness among bodies even in the 

absence of third parties who regulate bodily activity by Rule of Law. Based on my 

analysis of the forma1 changes in spaces of fieedom and oppression which accompany 

this shift in power regùnes, it is difficult to see how what appear to be positive scenarios 

of arnpIified persona1 autonomy are not, necessarily, at some deeper ievel, diminishing of 

overall autonomy. The kinds of scenarios, then, within which 1 might conceive of 

biopower as good and necessary are any in which persona1 autonomy (as I have described 

it) is a lesser good than something like public security, where public security depends 

upon each and every individual being prirned for bodily self-control, self-regulation and 

an openness to surveillance by neighbors, family and any health organization. If smallpox 

- - - 
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or Ebola or West Nile virus or Jacob-Kreuafeld syndrome takes on global proportions 

(which 1 suspect could very well happen) then it is probably only through a massively 

expanded regime of biopower (in conjunction with Sovereign and Normalizing Power) 

that any hope of containment of disease will lie. However, 1 still have serious reservations 

about the possibility that this regime of restraint will, in fact, amount to a just distribution 

of restraint and licence among al1 possible human bodies. 

Forms of Power and Intellectual Pro~erty: Analvsis 

In this section, 1 will make an assessment of some aspects of the present 

intellechial property domain using some of the evaluative critena from the Foucauldian 

microphysics that 1 just laid out. This assessment isn't exhaustive, but it demonstrates 

how one would apply critical ontology to a particular field. 1 will be looking primarily at 

copyright as it works in a university environment. 

B y now, we are quite a distance fkom an orthodox normative approach. My 

question, then, cannot be: 1s fntellectual Property a good or a bad thing? M y  questions 

are: What are the cartographies oJ forms of power-relations in which a particular form 

of inrellectual property isfirnctioning? How do these forms ofpower organize the spaces 

offeedom and obligation, of gains und losses? How do these arrangements qualifi the 

kinds offieedoms or oppressions and also qualia dafferent kinds of subjects who stand in 

many actual and poten tial relations to the discursive field of properîy? 

Moreover, in keeping with my methodological qualifications of Chapter One, 1 

have to also ask the questions "how it is that I myselfam positioned vis-a-vis the realm of 

intellectual property " and how that positioning (and the subjectivity it offers me) is a part 
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of my evaluative capacity regarding the question of intellectual property? I write this 

thesis and offer an assessrnent of copyright - the privatization of property in ideas -- 

fiom the position of someone who can and dues make claims of private ownership of 

ideas (that the content of the book of poetry called Ballast belongs to me, that this thesis 

is mine), and, as someone who must work with the tenns of the same clairns of others, 

past, present and fùture. My own functioning as a positive or negative subject of property, 

as an owner or as a thief, is very proximal to my understanding of myself and to the space 

of fieedoms that 1 operate within, since 1 position rnyself as a professional almost entirely 

within the give and take of ideas. How 1 stand ethically or poIitically vis-a-vis this series 

is closely connected with rny negotiating the formal features of the field(s) of power in 

which 1, and these relations, are operating. 

Primitive Temtorial Segment: Uncoded Non-Prowrtv) Transmission 

The primitive territorial segment would correspond to a space where uncoded, or 

relatively uncoded materials, ideas, and persons are transrnitted. in the university 

environment, it would be whatever is not considered conceptually or actually, to be a 

matter of property, private or othenvise. It is more accurate to Say that this is not yet a 

space, a discursive field: it is that name give to the manifold random lines which skirt or 

cross the field of property without yet being incorporated into that zone as lines or zones 

of property, inheritance, citation, avowal, alienation, exclusion. Relatedly, the persons 

whose actions, creations or thoughts are the nodes fkom which lines emanate and join 

other nodes are neither marked h m  without as "owners", nor can they daim status of 

bbownership" or ''righmil users" regarding anything which passes via them. The 
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characteristics of these lines will determine a style of operation or actualization for 

individuals and groups who make up these lines. In the next section, 1 will investigate 

these lines more closely using conceptual terms fkom Deleuze and Guattari, the rhizome 

and the arborescent. The primitive territorial segment corresponds, qualitatively to 

rhizomes. 

Using the Foucauldian schema, we recall this space as amorphous, undulating, 

irregular, and unstable. In the zone of the primitive temtorial segment there is no 

established hierarchy according to which only certain kinds of persons may make use of 

these channels of transmission: reciprocity and fluidity prevails. Reciprocity rather than 

unilaterality is a characteristic of relations where the active capacity to make pass, to flow 

or to impinge upon is shared or at least circulates through al1 potential users randomly. 

As we saw in the section on potlatch, even though numayams are differentiated, 

organized as social groupings; that is, are not purely chaotic or fomless, the relations 

between chief and commoner have elements of mutuality to them. 

This kind of zone of connection can sustain being differentiated without ceasing 

to be a line, or ceasing to let things flow. What passes, what is taken or given, can adapt 

to non-isometric sections of transmission without breaking down or registering as a 

procedural error. This is because the line has a sequence but not a code. The nurnber of 

users is never fùlly known or describable. There is a minimum level of relatedness among 

persons "engager in these lines of transmission which engenders a reasonably equitable 

level of self-directedness and activeness within these relations of power. Each has a 



roughly equal capacity "to know transformation"? The chef danger of this regime of 

power is that everyone is vulnerable to usurpation and there is no independent or extemal 

d e  of law or code to which one can point for recourse. 

A small nurnber of lines or spaces within education persists (to varying degrees) 

as non-property intersubjective transmissions including: seminars, lectures. consultation 

with students and peers, hallways and stairwells. In the sarne way that the introduction of 

writing to Potlatch culture introduced the necessary condition for pnvatization of 

formerly public elements, in this case it seems that oral exchanges and physical 

movement remain outside channeis of property. This microphysical feanire suggests that 

if we have any cornmitment to the principles of the fiee transmission of ideas, and want 

to preserve the possibility of reciprocal roles of students and educators in coming to 

understanding, that the spaces of unrecorded conversation (without pamphlets, books, and 

electronic writing) must be preserved. However, this writtedspoken distinction doesn't 

give us much space since as professors or laboratory technicians, our jobs are to produce 

ideas in a communicable form beyond just conversation. What you publish or invent 

while working as a lab technician or a professor is the property of the ~niversity.'~ 1 will 

corne back to this problem at the end. 

Sovereim Power and Intcllectual Pro~erty 
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The domain of private intellectual property rights are rapidly expanding the world 

over. Not only are more and more kinds of objects falling into the range of the equation: 

the-work-o$an-individual- which-mokes-its-object-0-kind-ofiproperty- for-that-private- 

i n d i v i d u u Z - m d e r - a - s y ~ t e m ~ o $ e s t a b Z i s ~ ,  but sovereign power 

regimes the world over are scrambling to articuiate in more and more detail the actual 

terms of copyright and patent law (and hence infiaction) so that more and more cases c m  

be brought under its capacity for judgrnent and control. It is a domain heavily coded by 

the Law, and increasingly so as a means to set the terms for judgrnent of right and wrong 

regarding the transmission and use of ideas. Fewer and fewer kinds of things cannot be 

owned, and fewer and fewer persons stand entirely independent of lines of ownership or 

theft of ideas, deliberate or accidental. This is to Say that the dornain of property is 

expanding; that the spaces previously outside this dornain are falling more and more 

under its purview. Thinking, where property abuts it, is more and more contained. Lines 

of property are more rigid than lines of mere possession or transfer. That there are 

increasingiy sophisticated lexicons for mapping a certain kind of investment to a certain 

limit called "ownership" suggest that the line which is private property itself is becoming 

overcoded." What this means is that amounts of productive thought c m  not oniy be 

matched to an adequate subjectivity (ownership), but can also be matched to an adequate 

amount of compensation, monetary or juridical. An accurate picture then, is the 

enlargement of the intellectual property regime as the regirne of Sovereign power. Such a 

Deleuze and Guattari ( 1  987:2 12). 



pitch of activity belies the fact that at stake is either large amounts of money, large 

amounts of control, or large spaces of fieedom which need/want carving out. Whether or 

not we as independently operating would-be-owners of ideas stand to gain little or much 

by our efforts to bring our own intellectual and artistic labors under this umbrella should 

be asked in light of the observation that this domain is able to award some and penalize 

others. As 1 described in the previous section, formal features of the domain of Sovereign 

power mean particular forms and amounts of fieedoms, guided by a unique style, and 

distributed in a different manner than they were "before" the incursion of the rule of 

(property) law into the domain of ideas and their circulation. 

Even though the Law is articulated and present, standing ready to Say "No!" with 

stiff fines (and costs of reputation as an honest scholar or student), by and large, this 

formal arrangement organizes enonnous, identifiable zones of non-cooperation. These 

zones are largely in favor of academics, the small-time players (but major tokens) in the 

domain. While we know that breaking copyright law is criminal activity, there are two 

important ways in which our positions as independent researchers empowers us to thwart 

the letter of the Law. My analysis suggests that this "thwarting" is not done in spite of the 

Law, but because of it. 

First, consider the subject position of institutional affiliation. Learning and then 

teaching reauires us to make use of others' ideas to a much greater extent than it requires 

us to produce our own to claim exclusivity to. The Universities that we work for and at, 

depend upon there being huge margins of ambivalence and toleration for adapting 

alienability clauses to their own purposes. A University is a subject of property which 
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collects a handsome "tithe" off our modes of scholarship. These "tithes" are not just 

money, but an extract of afXrmation which entrenches its fact of being, its central role in 

the domain of ideas. The University gains more than could ever be collected by a single 

individual whom a legal battle (or a copyright act collection procedure) procures a 

defence of infiaction for. While the University spends large amounts of money on 

licensing, and indeed stands to lose large amounts in fines of infiaction, it gets to exist 

because of the way this positions it on the side of the Law, while allying itself against the 

spirit of that same Law. The risk is unevenly distributed: it is doubtfül that a University 

would cease to persist in its role after an infraction while it is doubtfûl than any one of us 

would. Additionaliy, the costs of mounting legal battles means that legal experts in 

copyright stand also to gain over the long run in the administration of the Law than any 

other particular party brought before the Law. 

Second, there is a zone of freedom for us concerning the awkward fit between 

describing infractions and capacitating them. In the requirement that Laws are binding 

insofar as we are aware of them, above every photocopier there are indexes of legality 

(and thus illegality) carefully described. Each University that I've ever worked at runs a 

seminar at the beginning of term to walk faculty and graduate students through the how of 

copyright infraction. Faculty are provided with support staff hired expressly for these 

purposes, contact numbers, web sites devoted to clarification of terms, and standardized 

forms to fil1 out when making copy requests. Although this idormation is presented as 

self-protective ("how to ensure that your works are not pirater), the vast asymmetry 

between what a faculty member produces and what s/he uses suggests that this 
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information is more honestly directed to "how to ensure that you never pirate works". 

This models the vast asymmetry between the space which falls to the Law and the space 

which subjects can operate in quite beyond the reach of the Law in the fonnal array of 

Sovereign power. Being made aware of these means that we can flourish because these 

zones of illegality are simultaneously clarified, opened up, as zones of fieedom from 

intervention. Not only do we capitaiize on these, but we are encouraged to, again, in the 

generai interests of supporting, rather than thwarting, 4beducation". 

For instance, whenever I have made Course Packs or placed matenal on reserve, 

there are always clear rules which 1 can easily manoever around (and others help me to do 

so): the Reserve Desk plays little compassion sovereign and "lets it go"; or they count the 

number of blank pages so that the photocopied material falls within the acceptable 

percentage of permitted copy; or 1 just adjust the font to change the amount of space 1 am 

"copying". If this is not possible, 1 order a book which has already made the necessary 

adjudications and decided on a price for this service and for use. The apparent expansion 

of procedure and limitation doesn't, in the end, alter the substantive questions of use of 

texts or how education proceeds. It alters the amount of negotiation, or the level of skills 

for detection and administration. An increase in techniques of articulation and detection 

requires subjects upon which those tools can be practiced. The presence of, for instance, 

"a copyright officer" in a University gives the impression of a crisis in intellectmi 

honesty, and certainly something or someone is now in a position to detect and give 

witness to that cnsis, hence to justify the incursion of the discourse of criminality into 

education. This is just like the fetal heart monitor. But, that is about technique or scale of 
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surveillance, and not about the substantive issues of pedagogy and property. And, if you 

look hard at the whole scenario you see that ultimately none of these changes seem to 

affect the "amount" of space of others' ideas which 1 can access. Neither, 1 suspect, alter 

the ratios of original, rehashed and stolen ideas that make up the typical North American 

educational experience. 

It is true that occasionally an unfortunate individual will make a gross btunder, 

and plagiarize a paper or show a film without obtainiag a screening license. In these 

cases, we could Say that they crossed the dividing line and entered too close to the King 

not to be noticed. This means that he will then have to pay for the transgression. (He will 

hear some kind of No! and have to answer to it by paying a frne of some kind). But he 

too will have the ambiguities of representational fidelity available to him in his defense. 

Anyone who has tried to prove plagiarism knows the extensive difficulties involved in 

proving an infraction. And the details of these cases only help the rest of us (University 

legal advisors and we the users) reposition ourselves so that we don't trip the wire. For 

exarnple, 1 was alerted to one of my student's having plagiarized a paper by virtue of a 

consistent spelling mistake she had made on three out of four assignments. She knows 

now to use a spell checker on d l  her work. She isn't any less likely to plagiarize a paper. 

She's actually in a better position to do so because she knows now exactly how to remove 

the things that trip the wire. 

In al1 of this, there is a classic Foucauldian inversion at work: while, on the one 

hand, there appears to be an expansive endorsement of the value of policing intellectual 

property trespass, "undemeath" there is an equally large gain in permissiveness and 
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access to these contraband goods. 

Now, these disclosures do not privilege any single individual, as long as they are 

distributed evenly. These "resources" should be as available to students as they are to 

faculty. These procedural requirements should be widely posted and thus spread this 

possible "gain" over the widest possible area. The "fieedoms" available are thus a 

function of whether the Law is reported, knowable, legible, understandable. Where 

disclosures are encased in legalese, or made available only to a few, those few inevitably 

capitalize on that information to advance themselves or to anchor well within a pocket of 

undetectable illegality. As we saw, this is dortunately the case with patent disclosure. A 

just society isn't only a question of the fairness of its laws, but the distribution of access. 

The key fùnction is circulation. Property laws which create a two-tier system of those 

who stand to gain by its operation and those who know that they stand to gain by its 

operation will offer advantage and self-directedness to some and not to others. 

By virtue of the fairly large vacuoles of illegality that are available to me as a 

particularly positioned owner and/or user of intellectuai property, it is in my interests to 

recommend that this regime be maintained and even expanded. As an actual would-be 

"owner" of ideas, this regime provides some wide but nonetheless firm standards which 

clearly identiQ me as an owner and therefore privy to particular goods or gains. Unlike 

the "outlaw" risks of the primitive territorial lines, there is recourse under this regime, to 

reparation. Another positive example of the Sovereign regime working to sustain a 

certain "fair" distribution of possibilities involves non-profit patenting. In the U.S., a 

large trust philanthropy established a foundation which maps genes, and patents al1 the 
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gene probes found, but will not enforce the patents for commercial gain. In ihis scheme, 

one goal - effective g a t h e ~ g  and storage of information, and its transfer for educational 

purposes, a public database (GenBank) - is enabled by Sovereign structures. Again, 

however, the deeper structural part that determines whether this in fact will translate into 

gains and losses k ing  distributed in one fashion rather than another, is circulation and 

access: in this instance: whether or not one has access ?O the Intemet. 

Moreover, by virtue of the forma1 distribution of relations between myself and 

others, if and when 1 am identified as, or take up the identity of owner of intellectual 

property, this does not have an effect of everyone else. Everyone is not autornatically 

afliected ("retagged") by virtue of theu proximity to, or distance fiom me. In this regime, 

an individual is not a norm. 1 am an instance. The concentrated rules are the noms. 

Relations are binary, between these d e s  and the instances, but not circular, involving dl .  

What is important about this is that their own proximity to or distance fiom the Law itself 

can be affected by my taking up the identity of the subject of property (negative or 

positive), but their proximity to subjectivities is not afTected. Subject identities only 

become affected by their own relationship to the Law. In this sense, the Sovereign regime 

is not conducive of violence. 

I have some reservations about the supporting the affirmation of this regime of 

power in the domain of property. These have to do with the kinds of ontological 

commitments about property and ownership which are built into the cartography of a 

Sovereign regime, whether these can be sustained across new forms of property, and what 

this conceptual inadequacy might mean for the capacity of the Rule of Law to support a 
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just and non-violent society. 

The privatization of property has moved fiom private ownership in one's body, to 

land, to slaves and animals and things, to ideas as they are made manifest in an item, to 

ideas as they are reproduced by a body making use of hem to do something else. The rule 

of Law must be able to articulate more and more complex accounts of the difference 

between propriety and impropriety. The regime functions in its capacity to match claims 

to the things which are being claimed, to map infractions to evidence of infraction, to 

connect work to land, to demonstrate independent effort in creative products, to Iine up 

families and entitlements, etc. 

Ownership depends upon the capacity to include or exclude. The direction that 

private property is moving means that the concept of "ownership" to include or to 

exclude not just clearly identified wholes - plots of land with fences marking them off, 

human bodies, the celestial realm, an ocean, a physical book and its certain number of 

copies -- but increasingly, parts of wholes. Another way to express this is to envision the 

cartography of property law to Iie in two parallel and similarly scaled lines: the line that 

is the ownership of something itself and the line that checks that ownership against some 

other segment (work, history, inheritance, identity, Iocality) in order to judge the ment of 

the claim. The newer forms of property and ownership mean that those two lines are 

becoming inversely related: the scales are off, not just spatially but conceptually. The 

thing owned is too large relative to the work done to clairn it; or the thing owned is too 

small relative to the capacity of some other thing to detect it and it alone; or, the thing 

owning has existed for a short number of years while the thing now owned has existed for 
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millions of years .... These changes of scale threaten to place the One judginglaffirming, 

the Eye of power, to the outside, too far away or too off in scde to be used to make a 

definitive case for exclusion a inclusion. It may turn out that Sovereign power will prove 

less and less fUnctiondly or conceptually able to make a case for either dienability or 

inalienability; that is, to control the domain of property. 

"Expressed Sequence Tags" (EST'S) are a possible example of a region of this 

complication. Presently, it is possible to file a patent on a length of gene, a gene 

The 300- to 500-base gene fiagments ... represent only 10% to 30% ofthe 
average cDNA. A cDNA rnolecule is a laboratory-made version of a gene 
that contains only its information-rich (exon) regions; these molecules 
provide a way for genome researchers to fast-forward through the genorne 
to biologically important areas." 

This gene fragment bears a "representational" relation to a whole, whiçh is an entire gene 

(say BRCII, the alleged "breast cancer gene"). Patents are filed for and issued on these 

smaller gene segments for their use as potential diagnostic radioactive tags for the 

presence of the full gene. Usage will likely involve early pregnancy genetic testing of the 

fetus. But the patent is not issued for the process which the gene will be used in, but for 

the actual section of code that the research has isolated. This seems like a good thing. One 

person or organization, as owners of this disease gene fiagrnent patent, stands to make a 

lot of money in preventative health care expenditures while another group, users, stand to 

make earlier better inforrned health-care decisions. A third possible group would be those 
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who are licensed to administer the tests and collect the royalties for the owner. 

However, there is something novel about this particular relation of ownership and 

use, in relation to many different overlaps of parts and wholes. 

For one thing, many people already "have" that particular gene fragment as part of 

their own bodies, their genetic makeup. A potentially infinite number of persons and 

organic beings. If someone, Dr. X, "owns" that gene fragment, then how would we 

describe the relationship between the person whose body "contains" that actual sequence 

of DNA and the object which is the object of Dr.X's ownership claim? Are they carriers 

but not owners? If the claim of ownership that Dr. X can make is a claim which inheres 

and gains its legal and ethical force by virtue of its work -- that Dr. X is the owner 

because of the investment in tirne and money that he has made in it, and the legal 

proceedings which he has procedurally respected in order to mark and daim ownership - 

then those of us who have some kind of a physical relationship to that same gene 

fiagment, but have "done" nothing with it, nor plan to put that part to work for "the 

greater good", are in no way owners of that particular fiagment. What would we be? Are 

we carriers, users, or (accidental) trespassers. "Carrier" bas never been a status of high 

esteem in any tradition. "User" does not adequately describe the relationship that we have 

with parts of our bodies. "Owner" does not promise to Dr. X. a system for exclusion 

andor renumeration, at least as far as a gene fiagrnent is concerned, except perhaps when 

that gene is isolated. 1 don't have the tools to explain or understand the conceptual shifts 

that these new forms of property seem to require. 

As more and more (three million applications and rising ...) and smaller and 
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smaller gene sequences are patented, inversely more and more persons are placed in the 

subject position of "having-relations-to- things-already-owned". Presumably this could 

include persons who previously held patents for larger genes sequences. "Those who use 

sequences from public databases today risk facing a fiiture injunction if those sequences 

turn out to be patented by a private Company on the basis of previously filed patent 

 application^."^^ Presumably the former group would consists largely of scientific 

researchers. The premise that science will advance more rapidly if researchers enjoy fiee 

access to knowledge is compromised by the way that ownership of parts prevents fiee 

access to the whole sequence. Also, there are costs associated with the work of 

detemining whether and which patents are already held on areas being studied, costs 

shunted fiom the lab to the administrative sectors of scientific ventures, the very same 

"copyright officers" mentioned earlier. 

Patenting of the procedures for gene fragment isolation and application is an 

entirely different matter. The rights associated with developing genetic procedures would 

be use rights rather than private property rights. Endorsing the expansion of the domain 

of private property rights to include smaller and smaller parts of the building blocks of 

life, invites the unravelling of the basic logic of owner and owned, and may eventually 

usher in the conversion of ownership rights to use rights. Use rights are more likely to 

operate through a Nonnalizing regime of power. 

What 1 want to suggest at this point is that a Sovereign regime of power offers a 

--- - -- 
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reasonably fair distribution of fieedoms and obligations. But whether or not this regime 

will be adequate to newer forms of property will depend upon the "fit" between the 

material changes in kinds of property and the conceptual and administrative fiameworks 

which support those. 

The Normalizine Regime and Co~vrieht 

Private property, whether in land or in ideas, aiso involves a NormaIizing in 

addition to a Sovereign regime of power. This fact c m  be detected in its terms and modes 

of fine control. Given the arbitrary and fairly large "vacuoles of non-detection" which a 

field of Sovereign power exhibits, and given the fact that it seems as though the level of 

non-compliance is quite minimal, this suggests that something else besides the threat of 

contravention of Law is at work in the domain of intellectual property to introduce 

measures of restraint. 

Consider that you don't, and why you don't, tum your fellow Nabster or 

"unlicenced public performance" (non-compliance) peers in. Nor will your peers tum you 

in. Insofar as it is actually a group of peers, it is not in anyone's interests to do so. In 

having killed the King, modem man managed to cane out a space of operation 

independent of him. It is in their interests to confirm positions of mutual guilt, to 

participate in its spoils, and also to police the reoccupation of the Sovereign center by any 

of the local would-be Kings. Turning a peer in invokes the attention of the Law to the 

fiatemal circle, and hence shifts the regime fiom a circle back into a binary. A binary is 

underfoot and thus it threatens to inspect you too; to mark you as a thief. If the authorities 

corne to your door, or check your files, they're sure to fmd something incriminating. 
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This entire sub-system, or secondary zone of power works through the formal 

features of positionality on a circle. This is the key forma1 feature of a Normalizing 

regime. Since everyone knows that everyone else who bboccupies the same position" 

(whether you know that person or not is irrelevant: the abstract principles of justice, and 

the abstract individual replace the case by case singularity of the Sovereign regirne) is 

taking roughly the same kinds of liberties and making roughly the same kinds of 

obediences, staying in a circle assures one the best possible chance of protection: whether 

you are marked or "outed" as a trespasser or a pirate seems more a matter of bad luck 

(randomly circuiating among the subjects) than anything additional you might have done 

which would mark you as a uniquely worthy subject of judgrnent. There is an odd 

fieedom, then, in circulating the risks of moral luck. Right and Wrong here are not simply 

a question of knowing the Law and obeying it, but, additiondly, of knowing the 

expectations of ones' peer group and being loyal to that. 

This is not about theftper se but about being true to the spirit of the covenant. The 

spirit of the covenant is not absolute, but works by degrees. It works according to noms  

rather than absolutes. The n o m  is built up and animated by two components: by 

personnages and by cornpetencies. 

First, although the general story is of the single eye of Sovereign Power ernptied 

and replaced by the empty center which is The Social Contract, for every particular 

discursive field, that empty eye is occupied by no one in particular, but by an ideal 

abstract personnage who embodies some ideal tmth about the membership. In the case of 

copyright as we already saw in Chapter Four, those figures are "the Author", "the 
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Thinker" or "the Inventor". The Author is the figure invested with a standard of 

intelligibility according to which each and every person might recognize themselves, and 

thus see themselves as privy to the domain. Recail that property in ideas has to be 

grounded in a concrete locus or a lineage such that there is someone who can be said to 

be the rightful inheritor or owner of an idea Recall that a certain amount of policing of 

the field of intellectual property occurs through the notion of the respect due to that 

"author": we shouid refrain fiom changing a work, or taking it up as and presenting it as 

our own, not only because of the price we might pay for getting caught, but because to do 

so disrespects the idealized fact of authorship. The fact of authorship is not disrespected 

by its illegal application. This fact is respected in attending to the proper procedures for 

acknowledgment. Here, the uptake or imposition of these subjects of property does, in 

fact, retag the general field as persons identiw with, or are disidentified with, these ideals. 

Nodes of judgments are spread more continuously across this field of relations. 

Acknowledgment is about competency, not fact. It is in this sense about 

normalization rather than rule. One is not actually asking permission of anyone; rather, 

one is demonstrating one's capacity to do that asking. One is said to be more or less in a 

position of infraction, depending entirely upon the degree to which one respects the terms 

of reproduction and acknowiedgment. This constraint is tied to "fidelity" to the ideal of 

the author. "Acceptable use", "abuse" and "misuse" are distributed by degree of 

conformity to procedure, rather than related to the bare fact of reproduction of matenal. 

This is why 1 claim that this is a Normalizing regime. While the letter of the Law guides 

us around mles to a zone of neuaality, or nails us with a clear infraction, the spirit of the 
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Law guides us through a series of procedurai requirements to remain within the zone of 

honor. Honor consists in following procedural requirements and making the proper 

signals toward the fact of another's prior authorship. 

It is a matter of the right degree: Size of margins, kinds of ink that signatures are 

signed in, dates of submission of patent application, acceptable stock of videocassette or 

paper, properly or improperly filled foms, records of having made a phone telling 

someone at some office the details of a non-licenced video screening, putting a copyright 

symbol on a work, having a11 the citations in the right style. 

The illegality or immorality of a production, therefore the ground of a claim or 

ownership or a c l a h  of trespass, depends more and more upon the speed and skifl of the 

performance of these competencies than the content of them. It is infinitely easier to 

prove an error in procedure than a substantive infraction. Rights of ownership or access 

go to the competent while Ioss of rights of use or ownership incur for those who fàil to 

work with the terms of procedure. If competency and not some deeper substantive claim 

is a basis for some zone of ownership or user claims, then those who have the know-how 

and the means to develop and use the particular competencies which are demanded as 

proof of cornpliance, have a tremendous advantage over those who have not got those 

sarne means or skills. At this point in time, it is clear that being included in or being 

excluded fkom the domain of intellectual property is tied up with access to technology. 

Speed is the determining factor in deciding between thousands of perfectly competent 

users. Clearance rights, or ownership rights will go to those who can actually tap into and 

properly mark information; that is, the best wired. Everyone else will simply not be in a 



position on the circle, nor will they be recognized as related to the abstract normalizing 

subject. Expanding private property in ideas fiom the positions which are equipped to 

determine the procedures, and thus to follow them - positions that intellectuals are in -- 
almost guarantees the M e r  stratification of society into an access upper-class and a 

trespass under-class. This seems to be especially true when we factor in the globalization 

of I.P.R.'s. 

That private property in ideas is a Normalizing regime is to suggest that the 

cornpetencies which are demanded as adequate proof for access or use are not 

substantively linked to the actual property but are themselves merely the kinds of proofs 

dernanded by persons who are in a position to demonstrate these within a reasonable 

range. On the other hand, the history of private property is a story of work as the 

legitimate basis of ownership, and al1 "work" can be said to be that which serves as 

adequate demonstrations of ownership. Fairness does not require that competency 

regimes be removed but that they be expanded such that the widest possible range of 

people's identities and skills fa11 within the rnargin of the "normal" and "legitimate". 

Bio~ower and Pro~ertv 

Biopower is the regime of power where normalizing judgrnents have been 

concentrated in the individual and whose subject is biological function. Stylistically, 

continuous assessrnent is relayed fiom one part of the Self to another part of the Self 

regarding one's accordance with, or one's deviation fiom, a set of internalized noms 

regarding organic deviance or normalcy. Moreover, as 1 indicated, one is also self- 

monitoring the level of one's adherence to program of monitoring and adjustment. 



Generally speaking, regarding property, biopower would involve self-control of 

the body not in order, necessarily, to abide by an extemal set of constraints (someone 

else7s property, someone else's space), but in order to cultivate a continuous means of 

affîrming one's relationship to self as a relationship of ownership. Presumably this 

relationship requires containment, but in this containment, would register as affirmative 

to the individual independent of the kinds of civic affirmation garnered under a 

Normalizing regime. One area which presently does not fa11 squarely within the 

discursive lirnits of property is that of biological offspring. As more prenatal screening 

and therapies become available to "improve" the biology (not just the disease-status) of 

the child-to-be, many more aspects of reproduction besides the natalist series will be 

subject to biopower adjustments, and, as a result, invoke property relations into not just 

one future generation, but potentially, an infinite senes. 

Presently, 1 don't describe my relationship to myself, bodily or otherwise, as a 

"relationship of ownership". Neither do 1 describe my relationship to my ideas thus, and 

cultivate the will and the means to competently demarcate and police those as mine. As 1 

tried to show in Chapter Three, whenever 1 am disposed to make privacy daims about my 

body or my ideas, these seem to be a h c t i o n  of the context rather than a function of 

some objective tmth about personhood. 

However, as more and more parts of the wholes corne to be placed under the 

rubric of relations of property, including peoples7 relationships to their bodies and body 

parts (theirs and others') it is not unlikely that among the relationships that 1 presently 

conceive of having "among" the parts of myself, a relationship of ownership may enter 



my conception of self. Politically, it might turn out to be expedient to be prepared to 

make such reconceptualizations. Furthermore, if it is by a system of bodily cornpetencies 

which rights of ownership or holding are established, then this will demand of me a 

participation in that system of bodily monitoring. Foucault and others have argued that, 

under certain sociopolitical conditions, this demand becornes a demand that the self 

administers as a means of receiving affirmation and self-respect. It is al1 too easy to 

imagine that continuous private investrnents in ideal deposition, in monitoring and in 

demonstrating cornpetencies in self-ownership would take me quite far away fiom m y  

investments in any other fonns of relations. It seems to me that it would turn me into a 

kind of microfascist microbureaucrat rather than someone who had any of the fieedoms 1 

descnbed earlier, especiaily the fieedom to opt-out of discursive "play". 

Tentative Conclusion fiom Foucauldian Cartogra~hic Analvsis 

In this section, 1 tried to tie the capacity for judgment or fieedom to formal 

features of relations of power found in Foucault. Four different regimes of power 

articulate four different cartographies of the subject-in-relation. From these different 

cartographies one can make an assessrnent of the amounts, kinds, spaces and styles of 

restraint that will impinge upon subjects in any domain where those forms of power are 

operating. In plain terms, 1 wanted to be able to Say whether and how it might be better or 

worse that the domain of intellectual property be retracted, expanded as a legal 

framework, expanded as a normative (moral or sociopolitical) framework, or brought 

more and more into the biological realm. By many accounts, expanding the domain of 

intellectual property is harmonious with expanding individual autonomy. 



Aspects of each of these regimes of power seem to be present to the domain of 

property. It is not likely that one will ever be entirely present or absent, but using these 

principles we can speak about whether one form ought to dominate. Tentatively, it seems 

as though a Sovereign regime offers the best rnix of equality of opportunity, reciprocity, 

clarity of positioning. It aiso tolerates the greatest range of creativity without the Level of 

risk that a Prediscursive Segment carries. These conditions figure strongly in my account 

of the necessary conditions for fieedorn. A limitation to this analysis, though, seems to be 

that, although we have produced a very accurate catalogue of regimes of power and 

matched these to the scafKolding of different kinds of property, and, have some evaiuative 

principles for adjudicating between these forms, we have not been told by Foucauldian 

cartography how one might move fiom type to type. In the next section, we will examine 

two Deleuzian cartographie principles which spell out more clearly the links between 

form, desires and resistance. Then we will see how this tells us what to do about property 

relations. 

Deleuze as Critical Cartorrrapher: Rhizome and Arborescent Lines 

Deleuze was also a critical cartographer. A discussion with Clare Parnet called 

"Politics" begins with this claim: 

As individuals and groups we are made of lines, lines that are very diverse 
in nature. The first type of line (there are many of this type) that forms us 
is segmentary, or rigidly segmented: famiLy/profession; worklvacation; 
farnily/then schooYthen armylthen factorylthen retirement. Each tirne, 
fiom one segment to another we are told, 'Now you are no longer a child'; 
then at school, 'Now you are no longer at home' ... al1 kinds of well-defined 



segments, going in every sense, these bundles of segmented lines ...." 

Deleuze distinguished between three distinct kinds of lines: ngid segments, aIso known 

as arborescent Zines; suppIe segments, also knows as rhizomes, and what he called lines 

offight. in this section, I will descnbe the abstract features of the f m  two, and tie those 

features in to Deleuze's evaluative criteria. In the following section, 1 will tie those to 

evaluative criteria in Iight of the questions of property in ideas. 

Arborescent Lines 

This is the most common kind of lineal segment. Its name cornes fiom the figure 

of the tree. A tree is a sequence of lines, al1 which refer back to an originary trunk, or 

root, or center. These lines can be divided into segments, striations, generations, branches 

("deep structures" or cbgrammars"), but none of these divisions can do anything on its 

own. This is another way of saying that they refer, either backwards to an origin, or defer, 

forward or sideways, to an authority or  a telos. These lines may point to an outside but 

have no direct and immediate contact with it. Also, one cannot move parts around and 

still preserve the overall function: the lines are tigid in their placement relative to one 

another and to the root or end. New segments arise fiom binarv functions which 

reproduce the mother segment and therefore retain a base dichotomy of original and copy; 

or central and marginal. Deleuze claims that the dominant operator is a disjunctive 

synthesis, the "notY': A Man Not a Woman; A Child Not an Adult. This ensures two 

structural characteristics of arborescent lines: hierarchy and overcoded segments. 
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Judgment is possible since "each time a binary operates .At will produce a klear] choice 

between the elements ..."." Moreover, its corollary, policing and the settling of dues is 

possible since ail rigid segments can be superïmposed, compared, replaced by another of 

equal rigidity (an execution for a bombing, a quarter for a tooth, a licence for an 

invention). 

Each new segment is a point in an overall positioning; the overall itself is 

mappable, legible, mernorable. We cal1 these forever added-to lines: 'histories, 'family 

trees', 'persondit.' or 'careers'. 'Property' is also one of these, an added-to history of 

names-bodies-land-items. In A Thousand Plateaus Deleuze identifies private property as 

an arborescent line: 

Private property implies a space that has been overcoded and gidded by 
surveying. Not only does each line have its segments, but the segments of 
one line correspond to those of another; for example, the wage regime 
establishes a correspondence between monetary segments, production 
segments, and consumable-goods segmentsg6 

Later on, in "The Treatise on Nomadology" he identifies forms of property as 

striations." In Anti-Oedious, he distinguishes the Barbaric from the Capitalist regime 

according to their modes of transfer of names and things. In a Barbaric regime the points 

of transfer are not the primary players: the unfolding line of fransfer it~elfis.'~ A 
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mechanism of alliance means lateral transfers predominate. A capitalist regime features 

more "calcified lines of transfer"where the points of transfer come before, or come to 

dominate the line which comects them: First there are persons, with positions or names, 

and the things they have; second are the branching transfers which begin and end with 

these." This cartographie realignment was well illustrated in the shifis of filiation and 

transfer before and after potlatching cultures encountered market economy cultures. Prior 

to European encounter, status was conferred upon individuals, temporady, by a compIex 

system of transfer and circulation of status, or power, as it too was temporarily inscribed 

in narnes, things, dances, foods. 

Narnes are etenal and ... although the holders of a name may live and die, 
the narne goes on forever. This was true not only of names bestowed on 
people but also of names given to places, villages, houses, canoes, boxes, 
or feast dishes, whose narnes would go on even if the objects disintegrated 
and needed to be repla~ed.~' 

Though lines were certainly made, they were not arborescent or coded. The lines were 

made with persons and things as they came into relations and positions, temporally and 

socioculturally: the persons or thuigs did not make and reguiate the lines according to 

some independent, pre-existing standard of measure. 

However, after contact with the Europeans, and the cross-over of market-economy 

into potlatch-economy we saw that arborescent, coded lines fomed and eventually 

dominated. This was because of the introduction of two standards of measure: the 

- -- 
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individual (which came to apply to al1 persons and to the chef), and money (which came 

to apply to everything). 

Throughout the second part of the nineteenth century, the solidary 
relationship of chiefs to theu tribes and nurnayams increasingly yielded to 
"individualized" coalitions ... and self4riented promotion of individual 
personnages, family !ines, and followerships while loosening the 
collective bonds .... The cosmological understandings of chiefship were 
reconfigured into a political ideology that emphasized the role of chiefs as 
"standing at the head", "the one alone at the front" ... ?' 

Using cartographic analysis we can see that these changes involved the articulation of a 

certain kind of line: the arborescent. 

Rhizomes 

An entirely different kind of line Deleuze describes as "the rhizome". Rhizome is 

both a practical kind or style of thing, and a concept, a way of thinking about something, 

an image of thought for seeing how things connect up with a different logic than 

arborescence. A rhizome is more supple than rigid, more smooth than striated. A rhizome 

operates via three distinct principles of formation. First, the princi~les of connect and 

heteroaeneitv. What distinguishes a rhizome from an arborescent line is that the points 

and order, and thus possibilities of transfer and comectivity, both location and direction, 

are not predetermined. In principle, any one point can corne into relation with any other 

point without destroying a base code or functional effectiveness. Points do not necessarily 

refer to any deeper, truer or pnor point. A rhizome is centerless: it does not align origins 

or authenticity. Different parts of different series can make non-dialectical connections 
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with others; in fact, its mode is "to never cease to connect". Links are not excluded, a 

priori. (Nor are any included, apriori). Its operational mode is not disjunction but 

convergence and conjunction. It says "AND/OR" or simply "AM>", as in Adult 

ANDIOR Child, or Mother AND Father. But this is not a whatever:'-' Its spirit is 

decidedly determined-to-be-indeterminate. 

The system of marriages among potlatching cultures was serial in this precise 

manner, and distressing to the governrnent census-takers and the missionaries for its 

~er ia l i ty .~~ With the initial betrothal (between "roughly comparables") came the setting of 

the bride-price, an amount of status or wealth paid to the bride's family by the groom's. 

M e r  the actual transfer of the bride-price to the family of the bride did she move to her 

groom's house. "In doing so, however, she did not relinquish her membership in her natal 

nurnaya~n?~ Finally, in the spirit of potlatch, this payment would be "repayed" to the 

family of the groom, usually afier the birth of the f m  child. It included not only material 

wealth multiplied many times over, but "intangibles" like names fiorn the materna1 

numayarn and rights to imitation, which were held in trust for the children, both fernale 

and male, of this betrothai. One aspects of this sequence which illustrates heterogeneity is 

that the children are not automatically assigned to a lineage, but will acquire a seat in a 

rnultiplicity of possible groups, depending on M e r  relations. A second aspect which 
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illustrates connectiviiy is that the repayment of the marriage debt effectively repurchased 

the woman to her family; that is, her marriage was terminated. Yet, she is 'given" her 

name back, in addition to the wealth that was secured by the initial transactions. This 

fluid seriality in effect increases a woman's wealth and statu through sequential 

mariages. Looking at marriage possibilities as cartographie variants gives a very 

different explanation for the disenfranchisement of w ~ r n e n , ~ ~  especially in conjunction 

with subsequent childbearing. 

The third principle of rhizome formation is the ~ r i n c i ~ l e  of asi~nifiing rwture. 

What this means is that segments can cease to be in conjunction with other parts 

(immigrants fiom their homelands, one tribe fiom its numayam, babies fiom their 

biologicd mommies) without this disjunction grounding a deeper point, a touchstone for 

narrative or s c h g  which, in fact, rejoins the split parts, resignifying a bivalent unity. 

The rhizome's asignification is both its fonn and its logic, a logic of "multiplicitv, 

difference and singularitv". This multiplicitv, however, should not "be confused with 

traditional notions of 'the many' or 'manifold9 or 'variety'? Difference is not to be 

confùsed with distinction, opposition or contradiction; indeed difference is that which is 

freed fiom the logic of such notions. "Two things may be said to 'differ freely' when, 

falling in no class, they fa11 together in a kind of indefinite neighboring." This 

neighboring is cartographically indefinite but affectively intense, "proximally 

John Stuart Mi11 and Harriet Taylor Mill, "Married Women's Property." Sexual Eauality. Ed. Ann 
Robertson and John Robson.. University o f  Toronto Press, 1994:38-4 1 .  
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emphatic"." Finally, 

... singularity is not an instance or an instantiation of anything. It is not 
particularity nor uniqueness ...y et not a logical deficiency or an 
incoherence but rather ... a firstness, a kind of p w e r  or chance, a freshness 
of what has not yet been made definite by habit or law? 

A rhizome then, has or is a lineal logic of a peculiar sort, distinct fkom the peculiar logic 

of arborescence. An unçoded diagram replaces a schematism. A nomad replaces a 

bureaucrat. Becoming usurps being. An event replaces a histoncal moment.99 What 

replaces property? Should property be replaced? To answer this, we turn to Deleuze's 

criticai evaluation of rhizomatic and arborescent lines. 

Deleuze's EthicoOntoloeical Evaluation: Rhizome and Becoming 

To give a M l y  adequate account of the desirability of the rhizome over the 

arborescent would require me to squeeze ail of Deleuze's thought into this short section. I 

can't do that. 1'11 just very briefly give an account of Deleuze's evaluative tone. 

Deleuze was passionate about the beauty and necessity of becoming. As lines, we 

are implicated in series of transfers and connections, yet, we have some manoeuverability 

as to whether we embody and extend the features of rhizomatic lines or arborescent lines. 

The possibilities of becoming are directly mediated by the formal and dynamic features 

of these series. Deleuze thought that the rhizomatic line, (and the nomad character who 

lives that line) has an openness and a deep multiplicity to it which enables becoming. 

97 

Rosi Braidotti. Nomadic Subiects. New York: Columbia, 19945; 1 13-1 14. 

98 

Rajchman (2000:55). 

99 

Cf: Foucault, "Nietzsche, Genealogy, History."( 1984c: 139- 164). 



Conversely, the arborescent line (and the sedentary character who occupies it) has a 

closed single-mindedness to it which favors being, Rigid lines do not vibrate or resonate. 

Cartography is responsible for these differences. With a rhizome there is an increased 

nurnber and kinds of unlikely encounters, unsuspecthg alliances, unscheduled 

experiences which give rise both to creativeness and complex wisdom. The style or the 

logic of rhizomatic conjunction "fiees affective force"'w - that is, passion and intensity - 

whereever it is circurnscribed by habits of thinking, of moving the body, of association. 

When nothing vibrates there is no heat or life. 

It is not about doing away with thinking, or gestures, or historicity. Rhizomes 

carry a high enough valence to change our sensibilities, and thus our capacities to respond 

in the present, (without deferral or referral) to the becoming in being: in thinking, in 

gestures, in political action, in literature, in histoncal events, in sex. Here is what 

Deleuze sees in approaching "history" from and as a rhizome, compared to, yet in relation 

to, historyys arborescence: 

[Tlhere are two ways of considering events, one being to foltow the course 
of the event, gather how it cornes about historically, how it's prepared and 
then decomposes in history [arborescence, memory], while the other way 
is to go back into the event [into its sense] to take one's place in it as a 
becoming, to grow both old and young in it at once. What history grasps in 
an event is the way it's actualized in particular circumstances; the event's 
becoming is beyond the scope of history. History isn't experimentd, i f s  
just the set of more of less preconditions that make it possible to 
experiment with something beyond history. But without history the 
experimentation would remain indeteminate, lacking any initial 
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conditio m.... 'O' 

In this sketch, Deleuze offers us a diagram of intellectual property and how to approach it 

as a matter of our own insertion into lines of one kind of desire or another. 

Intellectual Pro~ertv Schemes as Lines 

There are many different kinds of in te l lecd property including copyright, 

patent, and industrial trademark. Cartographically, intellectual property of any kind is the 

drawing of an arborescent line between two or more things: a whiz-kid and an invention, 

an author, her manuscripts and her reputation, a Company and its Research&Development 

money. This line can be public, metaphoric or symbolic. It organizes the kind of history - 

a story of blood, of luck, of toi1 - which excludes others. Others, ones coming after the 

fmt, or out of character with the rest, canoot incorporate its parts into another 

arrangement. One can make use of an already-aligned thing, or daim filiation with an 

original source, but legally and ethically, one must seek permission, offer 

acknowledgment, perforrn certain rituals (such as making a disclaimer or putting a c 

symbol on the first shed  of paper), pay a tithe, show identification, and most irnportantly, 

demonstrate care regarding the fidelity and integrity of reproduction of the line. Let me 

give you one example: films are intellectual property. Their use falls under the laws of 

"public performance". If you go to a movie theater, part of your ticket goes to the owner 

so that your eyes can enjoy their private property in public. If you rent a video, part of the 

r e n d  money finds its way back to that same owner. The amounts that you pay are 
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determined by a calculus which aligns a quotient of the cost to a fiaction of the viewers. 

These fiactions slide when showing become more and more "privatized". The owners 

don? get the right "recompense" if the renters al1 crowd into one livingroom and watch 

the same rend. Public performance restrictions are intellectual property laws which 

attempt to enforce alignments using money, blood, and intention. If you screen a video in 

a public space you must apply for a pubIic performance iicense or else you are in 

contravention of those laws.Im If you screen a movie in a bar, you pay for a licence for 

each screening based on room capacity. If you screen a movie for "educational purposes 

you still have to get a license but it costs nothing. It consists of making a phone cal1 to a 

bureau which keeps a record of your dutifulness. But you aiso have to tell them how 

many persons will be in the room, how many monitors the film is running on, and (my 

favorite detail) whether the viewers are related by b10od.~" 

Meeting conditions such as these never converts usership into ownership. Users 

are never fiee to take on an owned thing, unmediated. Only trunk of the tree is ownership: 

al1 other branches are derivative. Proprietary relations in ail their instantiations consists in 

muking or joining an arborescent line. 

The dominant argument in support private property, whether in things or ideas, 

which can be found fiom Locke through to Nozick and now Capitol Records is that such 

securing measures are necessary for creativity. In other words, that unless a rigid 
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arborescence were guaranteed, the creative impulse would simply not flow. This assumes 

that there is a lack or a sterility in general, and that it is caused by a structural repression. 

Deleuze's structural concepts give us a means to dispute that assurnption. And here, there 

is a resonance between the structural "alternatives" Deleuze sketches and Foucault's 

criticisms of our perceptions about creative thinking and its requirements. 

1 don? subscribe to the notion of a decadence, of a lack of writers, of the 
sterility of thought ... on the contrary, 1 believe that there is a plethora. What 
we are suffering fiom is not a void, but an inadequate rneans for thinking 
about everything that is happening ... what is our problem? Too little: 
c hannels of communication that are too narrow, almost monopolistic. We 
mustn't adopt a protectionist attitude to stop "bad" information fiom 
invading and stifling the "good". We must rather increase the possibility 
for movement backwards and forwards. This would not lead, as people 
fear, to uniformity and levelling down, but on the contrary, to the 
simultaneous existence and differentiation of these various networks?" 

Deleuze's notion of rhizome helps to explicate what those altemate "channels" would be 

like, and how these are radically different fiom standard assumptions about innovation. 

First, innovation per se is a passion, a rhizomatic force of desire which does not run 

toward or fkom any clear location, nor along any predetermined route. People think and 

write and rnake and hum along a different series of impulses than the one which 

cannibalizes those into habits of cr&, theory, economics or authorship. Speaking fiom 

personal experience, trying to write a book of poetry with a contract hanging over your 

head and al1 the titles laid out on blank pages is a strategy for inviting dullness and 

pretense into one's writing, if one can even get writing. 

-- 
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Yet, it is not that arborescence is strictly inimical to rhizomatics. To declare that 

would be falling prey to a didactic romanticism. As we have seen fiom the example of 

history: the non-vibrating segment has an important part to play in organizing impulses 

so that they can have a place to leap fiom. What we can steal from Deleuze is a kind of 

clarity about the proper mix of relations of these lines to one another, and of these lines to 

creative possibility. The point is to steady something enough to create. If 1 claim a 

relation to Ballast it is largely in this spirit. But extensive loyalty, nostalgia and deferral 

can produce a flattening of affect, flat irnitation.[05 This flattening however, unlike the 

flattening that is potlatch, does not have the structures of recycling to help it to become 

something vital again. The rhizome always comes fust and, as it moves, it must retain its 

distinct style of line. In matters of creativity, the arborescent should never dominate. 

The S ~ e c i  fic intel lectual. the Philoso~her: Arborescent Theorv and Practices. 

In this section 1 want to focus on some of the practices which we regularly enact 

in our roles as paid or sanctioned intellectuals. Specifically, 1 want to focus on the 

structural features that certain practices in the discipline of philosophy maintain or 

extend, so as to highlight how those practices in fact extend rather than disrupt the 

arborescent lines of property. There are severai areas one could focus on: Our relations to 

texts; our relations to our own authorship; our relations to law (of which intellectual 

property laws are of foremost interest); our relations to Truth; our relations to Our 

Judith Butler ( 1990:33-34; 124- 14 1 ). Masquerade and parody are not ends in themselves: they are 
conscious strategies which aim to shake off the suffocating flatness of  habituai representation. In the context of the 
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students; our relations to our offices and secretaries; our relations to the communities in 

which we work. I would like to make some brief and unpleasant observations about a few 

of these, but would be happy to elaborate on others during the discussion period. 

Our relations to Truth 

Much ink has already been spilled regarding the quintessential Oedipal nature of 

academic thinking; of theory in parri~ular. '~~ 1 don? think it would be an 

overgeneralization to Say that one of the central projects of feminist theory (and not only 

feminist theory) has been to "out" the tendency for philosophizing to be a branching tree- 

like domain which operates "toward Truth" and "toward the Good" only by deep 

mechanisms of disjunctive synthesis which systematically eject altemate candidates and 

styles of these, mechanisms which are, ironically, epistemically and morally suspect. The 

dominant logic in the history of philosophy as a discipline uses but expels or colonizes 

rhizomes: those unsavory c harac ters who symbolize and embody the rhizome: women, 

minorities, Right-wing nuts. 

Philosophy, as a discipline of thought is highly phallologocentric and 
antinomadic; it maintains a pnvilege bond to domination, power and 
violence and consequently requires mechanisms of exclusion and 
domination as parts of its standard practices. Philosophy creates itself 
through what it excludes as much as through what it asserts ... The 
structural necessity of. ..pejorative figurations of othemess, makes me 
doubt the theoretical capacity; let done the moral and political 
willingness, of theoretical discourse to act in a nonhegemonic, non- 
exclusionary manner. 'O' 

Teresa de Laurentis. Alice Doesn't: Feminism. Semiotics. Cinema. Bloomington. Ind.: Indiana 
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Deleuze offered an altemate to this. In What is Philosoohv? he refigures the work of the 

philosopher qua philosopher as the work of creating "new images of th~ught" . '~An 

image of thought is a rhizome which arrays an idea in such a way as to provoke the 

passage of pure difference so as to open the rest of us ont0 new possibilities for thought 

and for life. Aithough he identified high-profile characters in the history of philosophy as 

having created these images (Kant, Hume, Kafka, Spinoza), he did not describe the 

relationships of those individuais to those ideas as proprietary ones. Nor was Deleuze's 

work in these texts the work of avowal, filiality. An image of thought may be Spinozist or 

Proustian, but this identifies a style o f  effect which passes, not the owner of that concept. 

Dislocations between the person and "his" thoughts or "his" home or her "1egacy"gives 

us al1 the gifi of the possibility of a direct unmediated unworthy relation with something 

past, making it present again for us as a transient temtory which we have a keen sense of, 

but no claims upon as possessions. 

Our Relations to Our Jobs 

1 doubt if in my thesis 1 have created any new images of thought. Yet 1 have 

worked for years on this, and 1 work al1 day at this and other things and 1 get paid for it. 

What am 1 doing? What am I? 

As a paid intellecnial 1 am funftioning at and as the intersection of two 

Let me point out that Deleuze, like some of  his predecessors in the tradition (Nietzsche, Wittgenstein, 
Sartre and Heidegger) did not think that university departments of  philosophy were necessarily the best places to 
generate these Rom. He did not reject a priori that these could not be. (That would be fascicular). But he saw a gap 
between the work of paid philosophers and the work of  making concepts. Deleuze seemed to think that the makers 
of  art were often more successfül than the makers of  books and conference papers in this task. What is Philoso~hv?. 
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arborescent lines: The history of philosophy itself, and its loyal transmission; and the 

discourse of intellectual property and its loyal transmission. Lacan says, viciously: "One 

remains loyal to tradition because one has nothing to Say about the doctrine i t ~ e l f . " ' ~  My 

a d y s i s  amends that to: "...one also remains loyal to tradition when one has something to 

Say about the doctrine itself since neither of  these positionings subvert the basic 

proprietary arborescence of doctrine. 

Using Foucault, we admit that it is not that the history of philosophy has produced 

Truth, and that that is, in facf what each one of us in our cubicles is producing, bit by bit; 

rather, that the activities which we do bit by bit are taken to be the production o f  an 

extension of a history (and thus produces that history too), and also produce us, the 

specific intellectuals. Similarly, we are not making and claiming property but property is 

making good use of us. Looking at things'fiom the point of view of power, everything is 

lined up so that we are fùlly inclined to reproduce and extend these lines. M a t  is 

especiaily helptùl about looking at the situation fiom the fiamework of cartography is 

that we know already that infinite deferral and referral are built into these lines. We spend 

a whole lifetime building up a dossier, building up a bibliography, building up enough 

credentials fiom which we can speak to and about the exact things which we understand 

ourselves to be compelled to address. But we never speak. 1 ask a colleague who is an 

"ethicist" how he behaves regarding the delicate matter of adultery. He replies that he has 

to read some more. 1 don? see this as mere hilarity, a Chapiinesque sketch of a cast of 
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characters each one of us knows too well and joins. There is something temble built into 

it: arborescence is apolitical and bourgeoise. Think of al1 the murderous decades which 

pass as liberalism spends itself "securing" an adequate subject who can then be the proper 

precondition for politicai engagement which can bring about its "promises". Foucault and 

Deleuze, in their discussion 'ïntellectuals and Power" emphasize that the key to any and 

ail reform is to be a source of speaking.IL0 This 'source of speaking' is closely related to 

the space of recognition and reorganization Foucault affirmed. And both of these are 

organized by cartographie relations- 

Consider the ways we use texts as if they were holy texts: modes of intellectual 

thinking, tones of discussion, habits of a body and its voices at a lectum are 

b'teleologically ordained ..." and "encourage repetition and dutifulness ... that enforce a 

sanctimoniousness and a sacredness of certain texts.""'Thus one of the ways we readily 

extend the discourse of intellectual property is in this reverence for authorship, loyalty to 

reproduction, care with reputation. 1 am not certain that 1 am not doing this right now 

with Deleuze. 1 must tmthfully admit that my copy of A Thousand Plateaus has the status 

of a fetish object for me. We also have to admit that we enact practices of fetishization 

and ownership between ourselves and our students, not just their "minds". Certainly this 

possessiveness is encouraged by the way universities set up departments and funding; 

however, even within those structures we can practice "healthy disavowais" like not 

- -  - - 
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assurning that everything they have to Say about the world is a mirror of our own having 

"given" the wodd to them. In my experience, philosophy is especially and disturbingly 

prone to making these prideful patriarchal relations with its students, and in tuni, these 

students rnake them arnong themselves. To my mind "stewardship mode1"or "leadership 

models" do not break with this basic alignrnent: they just rename the branches and make 

some of the segments longer. 

These enactments are at least in part, narcissistic prostheses: they give us each a 

line on money or a name through a name. In these styles of transfer, we (or persons acting 

on "our behalf' like the copyright oficer in the library) take on a policing fimction .This 

function is activated in the fonn of denying (implicitly or overtly) poorly aligned 

laypersons the right to embody and express self-ownership, and of invalidating their 

claims of self-knowledge. 1" This function is extending itself more and more into the 

realrn of material relations beîween biotech companies, medical authorities, persons and 

their genetic material. 

How to move the intellectual toward rhizome/becoming: what methods and ~ractices of 
pro~ertv? 

Now 1 have to Say what it might rnean for us to practice robust enough disavowals 

that the rhizome in thinking and history and books and in ourselves c m  do their thing. 1 

need to preface this with Deleuze's cautions fiom "Micro politics and Segmentarity". 

Deleuze's cautions and what thev mean here 

There are a few details fiom Deleuze we should not forget: First, that rhizomatic 
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and arborescent lines are always in relation to one another; they "cut into" one another. 

As far as problems or their solutions go, we are never speaking of pure arborescence or 

pure rhizomatics, nor can "we Say that one of these three lines is bad and another good, 

by nature and ne~essarily"."~ Second, what Deleuze means when he says 6'something 

always escapes" is that we can tinker with the lines but that not al1 Iines go through us; in 

other words, each problem is not a problem making its claim entirely on the human 

subject. 

First Danger: Fear and its Roots: 

The greatest danger that prevents us fiom moving fiom critique to action is fear. It 

is because of fear that arborescent Iines dominate. Deleuze notes correctly that there is a 

great cornfort in the security that rigidity offersH4. It strilces us as better to hunker down in 

old stiff rooted zones, Like personal identity, authorship and iis ego-bumishing - practices, 

mamage and its well-looked-upon rituals of deferral, parenthood, professorships, RRSP's 

and patrilineal baby narning, than to risk losing what those provide us in being with what 

they only promise in becoming. Perhaps this helps to explain why, even in the face of 

strong criticism, the standard academic methodologies that i discussed in the first chapter, 

are generally "preferred" to sornething like a postmodem approach? 

As an untenured female professor with no rosy retirement picture yet to garnble, 1 

know too well the practical, fear-supported impetus toward clairning and avowing, rather 
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than dispossessing and disavowing, what is mine as an intellectual history. 1s this the 

"public" counter-point to the dangers, for women, of avowing maternality? At this 

moment in history, in North America, it is only a paid and positioned "intelIectuai"who 

is able to make systematic daims to what she is owed in alignments (money, reputation, 

office space, federal funding) amid the general yet-tosome truth-bearers. However, we 

must admit Braidotti's historically accurate point that not every subject stands in 

syrnmetrical relations to the securities of arborescent segments,115 thus, when speaking of 

this "danger" we must be sensitive to the fact that "the dangers" of clinging to something 

solid as compared to "the gains of' risking these will not be a standard equation across 

genders, class, race, etc. This suggests to me not that we shouldn't take risks, but that we 

can expect that those in more secure "locations" shoulder their share of burden of those 

risks. I think that fùlly-tenured, well-respected professionals shouid be the ones to initiate 

and publically exercise the kinds of suggestions 1 make here. 

Second Danger: Fascicles and their Claritv: 

Deleuze warns us about what he calls "the dangers of clarity".'16 An instance of 

claritv is the single-mindedness produced when one is seduced by binary ontology itself 

into thinking that a single, clear and effective means of subversion exists, and that it 

consists in replacing the affïrmed half of the equation by what it negates. Braidotti calls 
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this "replacing the Father tongue with the Mother t~ngue".~~~Thwarting arborescence in 

property is not, then, simply a matter of making pnvate end runs around the larger, 

chunkier machinations of intellectuai property like CanCopy. For example, photocopying 

whole books not covered by the CanCopy Licence on the department photocopy machine 

after hours. The small 'subverted lines' produced by these actions could very well be 

instances of what Deleuze called "fascicles". Fascicles are second-order arborescent lines 

made up of rigid supplementary segments. Fascicles aren't necessarily leading away 

fiom, or honoring an origin or Father Law, nor are they clearly geared toward "higher" 

authority. While not overtly part of an overall system, stylistically, are still bureaucratie; 

politically, are still fascistic. Because each one of them cartographically preserves the 

spirit oflirnit and center and goal; they still have, into themselves, a homogeneity and a 

unity which makes them "~vercoded".~~ "This amounts to saying that the fasciculated 

system does not tmly break with dualism, with the complementarity of subject and object, 

naturai and intellectual reality."'19hd, according to Foucault, these microzones can 

conserve the spirit of containment and monolinguilism even more strongly than when 

overtly connected to broader lines of propriety, partly because of the paranoia which 

accompanies having appropriated a larger center of authority and administration to 

oneself. This satisfies a third danger which Deleuze identifies: the danger of power. To 
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break with proprietary relations requires making and k ing  a part of rhizomatics not just 

littler trees. 

Fourth Danger: the Great Dismst 

An alternative reaction to the ubiquitous rigidities of the lines of property cutting 

across ones own zones and selfhood is what Deleuze calls "the Great Disgust". It takes a 

razor-sharp care, combined with perfect detachment, to pull the switch on an arborescent 

line and have it become rhizome. Deleuze calls this move "a line of flight". However, it is 

very easy for a line of flight to tum into "a line of death". A line of death is where you 

experience a total decompression, total loss of grounding in any place or event or shape 

for the future, and "tum to destruction, abolition pure and simple...".'" Nomads and 

rhizomes are linked to violence"' b e c a w  the power that they roll through a zone is 

destabilizing, is against things staying the same. This violence can be redirected, though, 

toward the self and towards the whole field, rather than just toward changing its 

cartography in order for something else to corne. In the domain of intellectual property, 1 

think that the Great Disgust would consist in each one of us, in response to my analysis, 

taking it upon ourselves to simply destroy everything: the books we love too much, the 

universities we collect a pay cheque fiom, the teaching methods we use, the history we 

believed ourselves to be heirs to. 

We don't get becoming from death, we get it by being styiish and creating "oases 

- -- 
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of non-belonging"'" in a supportive but not dominating relation to belonging. This maps 

nicely ont0 my assessrnent of the ments of a Sovereign regime of power, yet adds a more 

complex story about motives. 

Free Thinkinn: the Intellectuals at a Potlatch? 

Some @ut not d l )  of what I suggest here as strategies of resistance should be 

understood as being in the spirit of the kinds of theatrïcal 'parodic strategies" already 

suggested by many: Derrida, Debord, Baudrillard, Artaud, Butler, and Harawayl" to 

mention just a few. 1 also imagine 1'11 sound like the idealistic doctoral candidate that I 

am. Nevertheless, based on what 1 have assessed, these kinds of suggestions are in the 

direction of the rhizome. And based on my own experiences in academia over the past 20 

years -- as a student, a scholar and a teacher -- not many of these are practiced: 

Co-and multiple authorship of papersSE4 
Non-affliliation with Universities: more of the European mode1 of "independent 
scholar" should be made possible. 

Braidotti ( 1994: 19-20). 

Gary Genosko, "Ernpty Signs and Extravagant Objects." Baudrillard and S i ~ n s :  Signification AbIaze. 
New York: Routledge, 1994: 1 17- 15 1; Guy Debord. The Societv of the S~ectacle. Detroit: Black and Red, 1983; 
Donna Haraway, "Ecce Homo, Ain't (Ar'n't) I a Woman, and Inappropriateld Others: The Human in a Post- 
Humanist Landscape." Feminists Theorize the Political. Ed. Joan Scott and Judith Butler- New York: Routledge, 
1992:86-100; Judith Butler. Bodies That Matter: On the Discursive Limits of "Sex". New York: Routledge, 1993; 
also Excitable S~eech:  A Politics o f  the Perforrnative. New York: Routledge, 1997; 'Nietzsche, Genealogy, 
History" in Foucault (1984~); Antonin Artaud. Le Théâtre et son double. Paris: Gallimard, 1964. 

See "Another Always Thinks in Me.", (written in parallel and sequential series) by Aden Evans, Mani 
Haghighi, Stacey Johnson, Gordon Thompson and Karen Ocana, in Deleuze and Guattari: New M a o ~ i n ~ s  in 
Politics. Philoso~hv. and Culture. Ed. Eleanor Kaufinan and Kevin Jon Heller, Minneapolis: University of 
Minnesota Press, 1998:270-280. 



Pen names.'" 
Circulation of papers without authorship. 
Organize circulation of ideas thematically, rather than based on personality, or 
"views held" by individuals. 
Permission to fieely copy as default position, rather than present system, where 
permission to fieely copy must be ~bta ined . '~~  
Integrate tactile into visual and aura1 expression and transmission of ideas. 
A return to "orality": maximal transmission and minimal recording. 

... as we saw fiom the specific analyses of potlatch and pregnancy, the hinge that 
shifis the epistemic field fiom knowers to authorities is the introduction of the means of 
tracing and marking. This is reafhned in the cartographie analyses of spaces of power 
and kinds of lines: when the means to mark is fixed in a particular array, the field cm 
become reorganized around more hierarchical, less reciprocal, forms of power or types of 
lines. 

Conclusion: What cartogra~hic - anahsis has gained for our un der stand in^ and 
reswnsibilitv to inteiiectuai DroDerW: 

This theses is not "non-obvious", "usefûl in a practical sense", or "novel"; nor can 

1 promise that it will enable any "skilled recipient" to do rnuch with it."' 1 have shply  

Foucault himself published an entry about "the work of Michel Foucault" in the French Dictionarv of 
Philoso~hers under the name "Maurice Florence" (cifed in Flaubion's "Introduction" to Foucault (1998:xiv)). 

A exactly parallel solution has been argued for a problem which, at first glance, seems entirely 
rernoved from the present inquiry: how to increase the supply of organs available for transplants? Rupert Jarvis (in 
"Join the Club: A Modest Proposal to Increase Availability of Donor Organs." Readin~s in Health Care Ethics. Ed. 
EIizabeth Boetzkes and Wil Waluchow, Broadview, 2000:33 1-338) argues that North Arnerica should follow the 
exarnples set by certain European countries [Denmark, Austria, Sweden ...] and change Our system from one where 
evidence for willingness to donate organs must be found on the dead person, to one where, in the absence of 
evidence to the contrary (non-voluntarism or what Jarvis calls "opting out") al1 medically and ethical ly-sound 
potential donor "opportunities" are presurned acceptabie to harvest. In fact, this case is not so unrelated to the one at 
hand regarding knowledge and its transmission. There isn't a "shortage" of knowledge, but the uses that can be 
made of it are circumscribed by noms of property and propriety. 

These are the four criteria according to which an invention is determined as patentable by the U.S. 
Patent and Trademark Office. That is to Say, these criteria are used to differentiate "raw products of nature" such as 
the ideas 1 had before 1 wrote them down, from "human products' which c m  be privately owned. "It's usually when 
these [DNA] products have been isolated, purified, or modified to produce a unique fonn not found in nature that 
they becorne patentable." ("Human Genome Project Information on Genetics and Patenting.", 
http:/www.ornI.gov./hgmis/elsi~patents.hl.). With respect to the criterion of usefulness, 1 hope 1 have taken 



tried to situate some of the issues uivolved in the privatization of ideas within the area of 

contemporary post-structuralist cartographic analysi~. '~ What allowed me to do this was 

to deconstmct the so-called "public/private" distinction, using personai and historical 

examples, to uncouple that base binary and to dislodge it fiom an arborescent line of 

history. 1 have chosen this methodological approach both to try to show how post- 

structuralist analysis rnight heip us understand property differently than other 

perspectives do. Most importantly, 1 have tried to show how it can be used to generate 

critical, evaluative principle about what we should do or Say, as an adequate reply to 

contemporary issues relating to intellectual property which have preoccupied me for a 

long tirne. In this last chapter, 1 presented Foucault's regimes of power as cartographic 

pnnciples, and also presented Deleuze's by now fairly familiar concepts of "rhizome"and 

"arborescent" lines. 1 used these principles to reved the workings of our positionality as 

academics; to situate our own "location", as academics, in the production and ownership 

of ideas and a subjectivity which occupies that position. My ultimate aim was to draw 

out some critical reflections about that situatedness, again, borrowing fkom Deleuze's 

account of the political and ethical styles which accompany "the rhizome" as compared to 

something fiom Deleuze and shown how it can be applied, or used, to do something else. Deleuze might have 
chastised me for doing M e  more with his thought than extracting and applying it, since he set the bar very high for 
what it meant to "do philosophy" CWhat is Philoso~hv?. Trans. Hugh Tomlinson and Graham Burchell. New York: 
Columbia, 1994b:l-113.). However, elsewhere, he has, notoriously, invited us to use his tooîs; indeed to use the 
whole of philosophy as a toolbox to have our way with. ("lntellectuals and Power." Language. Counter-mernorv, 
practice. Trans. Donald Bouchard and Sherry Simon. Ed. Donald Bouchard. Ithaca: Cornell University Press, 
1977:208; "Letter to a Harsh Critic." Neeotiations. Trans. Martin Joughin. New York: Columbia University Press , 
1995:6.) If 1 cannot claim that this use is doingphilosophy; my methods might open toward an image of thought. 

This style of anal ysis has also been re ferred to as: schko-analysis, micropolitics, pragmatism, 
diagrammatics, rhizornafics (Deleuze and Guattari ( 1 983a:72)). 



"the arborescent", and reading from Foucault what he had to Say about the relative 

repressiveness of the various power regimes. 

This thesis was entered into eight years ago, àriven by a set of questions regarding 

what my "responsibility" in light of trends in the privatization of ideas involved. It is 

vitally important for academics to rethink their situation and their practices within larger 

relations which privatize knowledge. This thesis' end honoa its initial womes. 

Cartographic analysis has sketched an answer, albeit in a very complicated fashion. 

Cartographic analysis forces us to "rethink" our situation and our practices in novel ways. 

First, it refiames the field such that intellectuals are fùlly within rather than 

extemal to, and merely commenthg ~ p o n ' ~ ~  the discourse of property in ideas. It alters 

the scale and style of our approbation or disapproval: it is not that intellectual property 

regimes can be said to be good or bad from an overall position but we can and ought to 

Say, about our own positionality in "regional power sy~terns"'~~ (Universities) what that 

positionhg contributes to the dynamic of the discourse. Second, and relatedly, since its 

chief axis differentiates lines which undergird and extend proprietary relations from those 

which do not, we are forced to acknowledge here that personal intentionality, having an 

intense desire to trespass or transgress,"' such as privatization of biological material - is 

not a fuily adequate response to the issues. The cartographic function of the infeflectual, 
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within the dornain of property in ideas, operates "in a more profound and diffise manner 

than our interests di~tate".'~' Foucault taught us to be on the lookout for instances where 

one tbing is being claimed or disavowed yet, simultaneously, the exact opposite is k i n g  

enabled. Sometirnes enabled because of the disavowals, not in spite of them. He politely 

called these " invea i~ns" .~~~  To conceive of ourselves and to act as ifthe role of the 

intellectual vis-a-vis the questions of ownership in ideas and innovations was one of "a 

representative of consciousness and tmth", does not prevent us fiom being "objects and 

instruments" of the discourse of property, 60m being key, rather than marginal figures in 

"systems of power, blocks, prohibitions and invalidations.""* I h o p  that 1 have shown 

how, historically and contemporaneously, that conception enables these functions. 

More graphically, the intellectual part of the terrn intellectual property, "'exercises 

a fùnction that traditionally belonged to the police" and does this because, as 1 argued, it 

extends an arborescent line. In an equally uncornfortable assessment, this analysis forces 

me to consider the ways in which similarlv structured claims to authonty in the "private 

realm", as muthers-to-be, and mothers-with-children extends that realm as a place where 

similarly self-promoting and controlling activities are fostered and protected from 

censure. 

Lastly, what is novel about using a cartographie anaiysis to see the whole field of 
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property prevents us from drawing false sub-distinctions across the wide range of 

techniques and roles which make up that field; for instance, "CanCopy" as if strictly 

unrelated to "genetic sequence patents", "the Arts" as if distinctly opposed to "Scientific 

Research", "mothers" as if opposed to "managers", "students" as if opposed to "products" 

or "possessions" and especially , "teaching" as if opposed to "selling". 1 have suggested 

some of the ways in which we might change positions - as shapes or as lines - and thus 

fiee thinking. This is possibly even more important in the machinations of  the private 

than those of the public. 

It is my hope that the overall effect of this thesis has been to provoke the uneasy 

suspicion that what is called "thinking" and what is called "owning" are not, in fact, 

diametrically opposed terms but rather can be said to often occupy the same positions 

within late capitalism. And, that chenshed values such as fieedom and creativity have 

more to do with an intimate, local and on-going rearrangement of these relations than the 

liberal paradigm we fuid ourselves in suggests. If, using nonsppositional thinking, 1 have 

managed to awaken us to the fact that oppositional logic will not fiee us from the dangers 

which this ever-expanding discourse presents - both personally and globally - then 

something in this arrangement of words has done some work. 
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