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Aboriginal and Treaty Rights: Collective or Individual Rights? 

Les droits ancestraux et les droits rSsw de haif&: s'agit--il de 
droits collectifs ou de droiik individuels? 

Les droits des peuples autochtones du Canada sont communément qualifiés de 

droits collectifs» bien que ce concept juridique soit perçu avec méfiance par la tradition 

juridique occidentale. Il existe toutefois plusieurs décisions rendues par les tribunaux qui 

qualifient les droit ancestraux et issus de traités de droits individuels. La présente thèse 

aborde ces deux courants jurisprudentiels contradictoires et conclut que les droits des 

peuples autochtones sont des droits collectifs qui découlent des collectivités autochtones, 

même si peu de droits en droit canadien sont définis comme étant des droits collectifs. 

Cependant ces droits collectifs comportent une dimension individuelle et les tribunaux 

n'ont pas hésité dans certaines circonstances à limiter leur portée au profit des droits 

individuels. L'auteur est donc d'avis que le courant libéral et individualiste qui prévaut au 

sein des cours canadiennes aura comme conséquence que les droits des peuples 

autochtones, dans certaines circonstances, ne seront jamais qualifiés de droits collectifs. 



AVANT PROPOS 

The foilowing discussion examines, fiom a positive law perspective, the question of 

whether the rights of the Aboriginal peoples are collective rights. It is important to note 

that this perspective was chosen because, although several cornmentators have examined 

this question fiom a more theoretical perspective, a cornprehensive compilation and 

analysis of the case law on this question does not yet exist, especially with respect to the 

relevant Canadian jurisprudence. It is hoped, therefore, that this discussion will help to 

situate and claSy a point of law that is often assumed or mentioned by Canadian courts, 

but which has not been carefully examined in positive law tems by either the 

jurisprudence or the doctrine. 

The jurisprudence and academic literature considered in this thesis are current to 

January, 1997, since it was submitted for evaluation at the end of December, 1996. 

NOTA BENE 

L'auteur tient B souligner que les opinions exprimées dans la présent mémoire ne 
reflètent pas nécessairement celles du ministére de la Justice du Canada. 

The author wishes to emphasize that the opinions expressed in this thesis are those of 
the author alone and do not reflect those of the Department of Justice Canada. 
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INTRODUCTION 

nie aboriginal and treaty rights of the Abonginai peoples of Canada are usually 

referred to by the courts, academics and the Aboriginal peoples themselves as "collective 

rights". However, to characterize aboriginal and treaty rights as such would appear 

inconsistent with the fact that collective rights have traditiondy been regarded with great 

suspicion in western liberai-democratic societies such as Canada, where there is strong 

resistance to the notion that a group can hold rights distinct fiom those belonging to its 

individuai members. The following discussion will examine this apparent contradiction by 

exploring the extent to which the nghts of the Aboriginal peoples are actually collective in 

nature, as well as some of the practical implications of collective rïghts in the Abonginal 

conte-. 

Individual rights are, of course, the focus of the western legal tradition. As a 

result, only individuais -- whether they be natural persons or artif~cial persons such as 

corporations -- are recognized by the positive law as having the legal personality to hold 

rights.' Moreover, from a theoretical perspective, many legal and political philosophers 

take the view thaf because the individual person is the only entity that has intrinsic mord 

value, it follows that individuais are the only entities that can hold rights. Thus, the idea 

that collectives or groups can hold rights - especially if those rights are allowed to 

ovemde the rights of individuals -- has been met with opposition, and indeed hostility at 

times. 

' The law tends to view unincorporated associations, such as Aboriginal communities, 
as aggregations of individuals rather than legal entities with rights distinct from those of 
their members. 



In spite of this, Canadian courts have generally characterized aboriginal and treaty 

rights as collective rights, to the extent they have addressed this question. For exarnple, 

the Supreme Court of Canada stated in the Sparrow decision that "[qishing rights are not 

traditional property rights. They are rights held by a collective and are in keeping with 

the culture and existence of that gr~up."~ Several other courts have also emphasized the 

collective nature of aboriginal and treaty rights in statements that these are "communal 

rights" that may only be exercised by those individuals who are members of an Aboriginal 

community with such ~ights.~ 

At the same time, a number of courts have declared that aboriginal and treaty 

rights cm be individual in nature. For exarnple, in the Delgumuukw decision of the 

British Columbia Court of Appeal, Lambert J.A. stated that "[albonginal nghts may be 

individual or collective according to whether they were and are treated by the aboriginal 

people as being individual or c~llective".~ Further, a growing number of lower court 

decisions in Canada have held that individuais who are not members of Indian bands can 

nonetheless sometimes be said to have aboriginal and treaty rights.' In addition, the 

Australian High Court has held that there is "no impediment to the recognition of 

' R. v. Sparrow, [1990] 1 S.C.R. 1075 at 1112. 

R. v. NikaZ, [1996] 1 S.C.R. 1013 at para. 95; Delgamuukw v. British Columbia 
(1993), 104 D.L.R(4th) 470 at 495 (B.C.C.A.), [Appeal heard and reserved by S.C.C., 
June 17, 19971; R. v. Pamajewon and Jones, [1995] 2 C.N.L.R. 188 at 199 (Ont. C.A.), 
a f fd  [1996] 2 S.C.R. 821, where this point was not addressed; Mabo v. Queensland, 
[1993] 5 C.N.L.R 1 at 51 (Aust. High Ct.). 

Delgamuukw, ibid at 658, Lambert LA. (dissenting). Two cases were cited for this 
proposition: Amodu Tijani v. Southem Nigeria (Secretq), [1921] 2 A.C. 399 (P.C.); 
Mabo, ibid 

R. v. Chevrier, [1989] 1 C.N.L.R. 128 (Ont. Distr. Ct.); R. v. McPherson, [1992] 4 
C.N.L.R. 144 (Man. Prov. Ct.), appeal/cross-appeal allowed (1 994) 1 1 1 D.L.R (4th) 278 
(Q.B.); R. v. Fowler, [1993] 3 C.N.L.R. 178 (N.B. Prov. Ct.); R. v. Ferguson, [1993] 2 
C.N.L.R 148 (Alta Prov. Ct. Crim.), afYd [1994] 1 C.N.L.R. 117 (Q.B.); R. v. 
Desjarlais, [1996] 1 C.N.L.R 148 (Aita Prov. Ct), af fd  [1996] 3 C.N.L.R 113 (Q.B.). 



individual proprietary rights" in the Aboriginal contea6 and the United States Supreme 

Court has expressly held that "individuai aboriginal rights may exist in certain contexts.'" 

There exists, therefore, a certain degree of tension in the jurispmdence as to 

whether aboriginal and treaty rights are collective rights or individual rights. In short, 

although the jurisprudence has generally characterized abonginal and treaty rights as 

collective rights, some courts also: (1) describe them as individual rights, (2) seem to 

imply that, although they result £iom membership in Aboriginal cornmunities, they are 

ultirnately held by individuals, or (3) allow certain individuals who are not members of 

Indian bands to exercise these rights. Arguably, these courts are somewhat influenced by 

the widespread view in our society that rights c m  and should only be held by individuais 

and not by collectives. 

In light of this imprecision in the jurisprudence and the general resistance to the 

notion that collectives can hold rights, this discussion WU examine, fiom a positive law 

perspective, whether aboriginal and treaty rights are actually collective rights in the tme 

sense of the word. In pdcular, the relevant jurisprudence will be canvassed and 

aoalyzed in order to determine how the courts have dealt with this issue. The discussion 

will also explore the extent to which aboriginal and treaty nghts c m  be both collective 

and individual in nature, as well as the limiting effect of individual rights in the 

Aboriginal context. It will be demonstrated that the rights of the Aboriginal peoples are 

indeed collective rights and that, although Canadian courts have not yet carefully analyzed 

the collective nature of these rights, the courts generally treat aboriginal and treaty rights 

as being held by Aboriginal collectives. However, the discussion also concludes that, 

even though legal authorities in Canada often refer to and treat the rights of the 

Abonginal peoples as collective rights, our society's liberal-individualkt perspective 

ultimately prevents the rights of the Abonginal peoples fiom being recognized as 

Mabo, supra note 3 at 43, Brennan J. 

' United States v. Dam, 470 U.S. 39 at 50 (1985), refening to its decision in Cramer 
v. United States, 261 U.S. 21 9 (1923). 



collective nghts for al1 purposes. In fact, the existing jurkpmdence indicates that 

Canadian law is unlikely to ever fuily r e c o w e  the collective nature of aboriginal and 

treaty rights, since this would grant Aboriginal coilectives the power to interfere with the 

rights of their individual members in circumstances that liberal-individualists wouid find 

abhorrent- 

At the outset of this discussion, it is important to emphasize that the question of 

whether the rights of the Aboriginal peoples are collective rights has received Little 

attention to date.' In fact, as one academic in the area of Aboriginal law has noted, " [a]n 

adequate theory of aboriginal rights as collective rights is a vital missing element in 

current legal analysis of the rights of the aboriginal pe~ples".~ Moreover, although 

several commentators have discussed this question in largely theoretical terms,1° a 

comprehensive survey and analysis of the relevant Canadian jurisprudence on the 

collective nature of aboriginal and treaty rights does not yet exist. The following 

For that matter, there has been Little examination generdy by Canadian courts of 
the legal distinctions between collective and individual rights. As G. Beaudoin states in 
"Droits individuels et droits collectifs" in G. LaFrance, ed., Éthiques et droits 
fondamentaux / EIhics and Basic Rights (Ottawa: Les Presses de l'université d'Ottawa, 
1989) 223 at 228: "Nos tribunaux ne font que commencer a jeter un peu de lumière sur 
ce qui distingue les droits collectifs des droit individuels." See also the statement by M. 
Hartney in "Le concept juridique de droit collectif" in LaFrance, ibid 264 at 280, that: 
"11 n'existe donc jusqu'à présent aucune décision de la Cour suprême du Canada - ou 
même de la Cour d'appel du Québec - définissant de façon définitive ce qu'est un droit 
collectif. " 

W. Peatney, "The Ptights of the Aboriginal Peoples of Canada and the Constitution 
Act, 1982: Part I, The Interpretive Prism of Section 25" (1 988) 22 U. B. C. L. Rev. 2 1 at 
23. 

'O See especially: R Clinton, "The Rights of Indigenous Peoples as Collective Group 
Rights" (1990) 32 Arizona L.R. 739; D. Johnston, 'Native Rights as Collective Rights: A 
Question of Group Self-Preservation" (1989) 2 C m  J L m  & Jur. 19; F. Svensson, 
"Liberal Democracy and Group Rights: The Legacy of Individualism and its Impact on 
Amencan Indian Tribes" (1 979) 27 Political Sfudies 421; Pentney, ibid ; W. Pentney, 
"The Rights of the Abonginal Peoples of Canada and the Constitution Act, 1982: Part II, 
The Substantive Guarantee" (1988) 22 U3.C. L. Rev. 207. For a more positivist 
approach, see R Kapashesit & M. Klippenstein, "Abonginai Group Rights and 
Environmental Protection" (1991) 36 McGiZl L.J. 925. 



discussion seeks to provide that analysis and, in so doing, help to situate and cl- a 

point of law that is often assurned or mentioned by Canadian courts, but which has not yet 

been carefùily examined in positive law terms by either the courts or the doctrine. 

The fact that so Iittle attention has been devoted to the question of whether the 

rights of the Abonginal peoples of Canada are collective rights does not mean that this 

issue is either irrelevant or unimportant. It merely reflects the reality that, until recently, 

most of the attention in Aboriginal law has been focused on the question of whether 

common law aboriginal rights a c W y  existed in Canadian law and, if so, what was the 

nature and content of such rights. In fact, for various reasons, it is both useful and 

relevant to determine whether certain rights in our society are collective or individual in 

nature. For instance, detemiining whether a right is collective helps to define the content 

of that right, who can exercise it, who has standing to invoke possible infnngements of it, 

and the appropriate remedy if the right is infiruiged." The question of whether 

abonginal and treaty rights are col1ective rights is therefore important when seeking to 

understand the nature, content and scope of those rights, including the important questions 

of who holds them and who is the proper party to invoke them before the courts. 

An examination of the collective nature of these rights can also be seen as yielding 

important practical benefits in the field of Aboriginal law, for it is a question that is 

closely related to two of the most important emerging issues in this area of the law: (1) 

the complex question of which Aboriginal people are entitled to exercise aboriginal and 

treaty rights, and (2) the scope of any rights of self-regdation or self-government that 

Aboriginal cornmunities might have. 

The first of these issues -- the question of which Aboriginal persons are entitled to 

aboriginal and treaty rights - is poised to become a much more sigmficant issue in 

Aboriginal law now that the courts have settled many of the basic issues relating to 

" See generally P. Carignan, "De la notion de droit collectif et de son application en 
matière scolaire au Québec" (1984) 18 R.J. T. 1 at 44-5 1. 



aboriginal rights.12 For instance, because the law tends to view aboriginal and treaty 

rights as accrubg only to rnembers of those Aboriginal commUILities that can prove these 

rights, many Aboriginal people -- such as non-status ~ndians'~ or Métis people who live 

in urban settings or do not belong to Indian bands -- are generalIy regarded as not having 

aboriginal and treaty rights; however, these people claim that they too possess such rights, 

by vïrtue of the fact that they are "Aboriginal". The extent to which aboriginal and treaty 

rights are collective rights can be expected to have a major impact on this question of 

entitlement. For example, if aboriginal and treaty rights are held by Aboriginal collectives 

rather than Aboriginal individuals, it follows logically that only members of those 

collectives are eligible to exercise such rights. Although this would not necessaily mean 

that only band-members can exercise aboriginal and treaty rights,14 it would have 

important repercussions, since many Aboriginal people are not members of Aboriginal 

nghts-holding communities. 

The extent to which aboriginal and treaty rights are collective rights will also have 

an impact on the scope of any rights of self-regdation or self-government that the 

Abonginal peoples might have. For instance, if aboriginal and treaty nghts are indeed 

held by Aboriginal collectives, prima facie, this would mean that these collectives have 

certain powers of regdation in respect of how "the?' rights are exercised and by whom. 

On the other hand, if some aboriginal and treaty rights vest in individual Abonginal 

l2 This is especially true since the Aboriginal population is increasing at a hi& rate, 
but natural resources are becoming more scarce. This sets the stage for possible legal 
codicts between those who c l a h  to be rights-holders in the Aboriginal context. 

' Parliament has chosen to define who is an "Indian" for the purposes of the Indian 
Act. The persons who are registered as such are commonly referred to as "status Indians". 
Non-status Indians, on the other hand, are persons with some degree of aboriginal heritage 
and culture who are either unable or unwilling to be registered. Note, however, that such 
persons might be "Indian" for the purposes of S. 35 of the Constihrtion Act, 1982, or for S. 

91(24) of the Constitution Act, 1867: P .  Hogg, ComtitutionuI Law of C d a ,  3rd ed. 
(suppl.), (Toronto: Carswell, 1992) at 27-4. 

l4 As will be argued inj?a in chapter two, these rights are not necessarily held by 
Indian Act bands, but rather by sociological communities of Aboriginal people. This 
would mean that many non-band-members can, in fact, validly exercise these rights. 



persons sirnply by vùtue of their "aboriginality", rather than their membership in an 

Aboriginal collective, this will limit the amount of control that Aboriginal groups c m  

exercise over these rights, and perhaps lead to situations where non-aboriginal 

governments are forced to intewene on behaif of these persons to uphold their "individual 

aboriginal rights". 

The foregoing establishes the practical relevance of this topic. It is important, 

however, to emphasize that the goal of this discussion is to understand the nature of 

abonginai and treaty rights rather than to amficially c lasse  sui generis rights15 

according to the western legal understanding of rights.16 It is true that "courts must be 

carefid ... to avoid the application of traditional common law concepts of property as they 

develop their understanding of ... the 'sui generis' nature of abonginai rights."17 

However, this does not mean that western legal concepts, such as the distinction between 

individual and collective rights, have no relevance when seeking to define the nature of 

aboriginal and treaty rights. As Wallace J.A. stated in the Delgumuukw decision: 

High authority has warned against the unwise adherence to Western law 
concepts in grappling with aboriginal title ... This, however, does not make 
each and every reference to familiar legal concepts dangerous and 
invidious. One must not be asked to drop ail Western legal thought at the 
door in i d e n t w g  aboriginal rights and characterizing their content and 
implications. They are unique. That does not mean that usefui cornparison 
and analogy is impossible. After dl, these rights receive their recognition 
and protection through the common law and the Constitution which are, 
broadly speaking, Western in origin.18 

l5 Aboriginal rights have been repeatedly characterized by the courts as "sui generis" 
in nature: Sparrow, supra note 2; Guerin v. me Queen, [1984] 2 S.C.R. 335. Treaties, 
which often merely recognize aboriginal rights, are themselves "sui generis": R. v. Sioui, 
[1990] 1 S.C.R 1025; Simon v. The Queen, [1985] 2 S.C.R 387. 

l6 Nor does this discussion seek to absolutely or categorically classify aboriginal and 
treaty rights as either collective rights or individual rights, for there is no reason that 
individual and collective rights cannot coexist in the Abonginal context, just as they do 
generally in both the international and Canadian legal systems. 

" Spunow, supra note 2 at 1 1 12. 

l8 Delgamuukw, supra note 3 at 572, Wallace LA. 



In other words, there is no requkement that the customary nghts of the Aboriginal 

peoples, whatever their exact nature, must wholly correspond with western legai concepts. 

However, to the extent that these rights have received legal protection under the Canadian 

legal system, they must be capable of being "framed in te- cognizable to the Canadian 

legal and constitutional structure."19 

The fist chapter of this discussion wiil seek to give meaning to the concept of 

"collective rights" by exploring both the theoretical and general legd nature of coilective 

rights. In other words, after canvassing the theoretical debate as to whether individuals 

are the ody entities that can hold rights in our society, this chapter will examine whether 

the Canadian legal systern has already recognized the existence of other collective rights. 

The second chapter will then examine the principal question that has been 

identified: whether the rïghts of the Aboriginal peoples are actually collective rights. The 

discussion concludes that various factors support the conclusion that aboriginal and treaty 

rights are indeed collective rights, despite the fact that very few other rights in the 

Canadian legal system are collective rights in the true sense of the word. It will also be 

dernonstrated that, to the extent that they have addressed this question, Canadian courts 

generally treat aboriginal and treaty rights as rights that are held by, and cannot exist 

independently of, Abonginal communities. This part of the discussion will also address 

one of the key questions that arises once it is accepted that aboriginal and treaty rights are 

collective rights: which collectives actually hold these rights? It is eventually concluded 

that aboriginal and treaty nghts do not vest in Indian Act bands, but in sociological 

communities of Aboriginal people. 

The third and h a 1  chapter will explore the relationship between collective and 

individual rights in the Aboriginal context. In particular, this chapter will examine the 

extent to which the collective rights of the Aboriginal peoples also have an integral 

individual dimension. It will be demonstrated that, although abonginal and treaty rights 

l9 R. v. Van der Peet, [1996] 2 S.C.R. 507 at para. 49, Lamer C.J. 



are collective rights vis-à-vis other nghts and interests in society, individual members of 

an Aboriginal group cm hold interna1 rights to the collective title in accordance with the 

group's customs and traditions. This chapter WU also examine the degree to which 

individual rights Iimit the collective rights of the Abonginal peoples, including a brief 

examination of how the nghts of Aboriginal collectives and the rights of their individual 

members can and have been balanced by the courts. For instance, this chapter will 

examine whether Aboriginal collectives, because they hold aboriginal and treaty rights, 

can regulate the exercise of those nghts by their individual members. Moreover, the 

discussion canvasses the question of whether the Canadian Charter of Rights and 

Freedudo appplies in the Aboriginal context, so as to protect fundamental individual 

rights. It is eventually concluded that, although Canadian law is prepared to treat 

abonginal and treaty nghts as collective rights for some purposes, the liberal-individualist 

perspective inherent in Canadian law ultimately prevents the rights of the Aboriginal 

peoples fiom being recognized as collective rights for al1 purposes. 

Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 
(U.K.), 1982, c. 11 bereinafter Charter]. 



COLLECTIVE RIGHTS IN CANADA 

Although aboriginal and treaty rights are usually characterized as "collective 

rights", this does not help to explain what is actually meant by this concept. In order to 

gain a greater understanding of nghts that are collective, it is necessary to examine both 

the theoretical nature of collective rights and the extent to which collective rights have 

been recogaized by the Canadian legal system. 

A. THEORY OF COLLECTIVE RIGHTS 

1. The Primacy of Individual Rights 

At the outset of any discussion of collective rights, it must be understood that the 

individual, rather than the collective, is the focus of the western legal tradition. The bais  

for this conception has been stated as follows: 

[C]onceptually, western îhought imagines that the individual antedates the 
state. Under this view, the individuai theoretically or metaphorically could 
exist in a state of nature divorced fiom organized society. This idea 
ultimately reflects Biblical creation stones of the Garden of Eden .... 



Because western thought begins with the isolated individual separated fiom 
organized society, it focuses extensively on the relationship of the 
individual to the state. Rights are thought of as Iimitations on organized 
society and govemment in favour of the individuai, areas of personal 
autonorny and prerogative not deiegated by the social compact to the 
sovereign? 

The importance of individual rights in the western legai tradition was nrst reflected 

in the wrîtings of philosophers such as Locke, Rousseau, Hobbes and Jefferson." Som 

thereafter, individual rights were granted legal protection in documents such as "the 

Habeas Corpus Act (1679), the American Declaration of Independence (1776), the United 

States Constitution (1787), the American Bill of Rights (1791)" and the French 

"Déclaration des droits de l'homme et du citoyen" (1789)." In Canada, the primacy of 

individual rights has long been recognized by the common law, the Cunadian Bill of 

Rights, human nghts legislation, the Criminal Code's procedural protections and federal 

and provincial Charters of Rights and Freedoms. 

The emphasis on individual rights in Canada was rnarkedly increased with the 

coming into force of the Conudiun Chmter of Rights and Freedorns on April 17, 1982, 

since as the Supreme Court has noted, the purpose of a Charter of Rights is "the 

unremitting protection of individual rights and libertie~".'~ The Charter, by its very 

naturey therefore, has had a highly "individualîzing" effect on rights, since it has forced 

Canadian courts to focus continuously and almost exclusively on the protection of 

21 Clinton, supra note 10 at 740. 

" See M e r  Clinton, ibid at 740-741. For a critique of the assumptions used by 
these theorists, see V. Van Dyke, "Collective Entities and Moral Rights: Problems in 
Liberal-Democratic Thought" (1982) 44 J.  Politics 21 at 39. 

2-' A. Poltis & P. Schwab, "Human Rights: A Western Construct with Limited 
Applicability" in A. Pollis & P. Schwab, eds., Human Righrs: CuZtural and Ideological 
Perspectives (New York: Praeger Publishers, 1979) 1 at 2. 

" Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 155. See also Société des 
Acadiens du Nouveau B m m i c k  v. Association of Parents, [1986] 1 S.C.R 549 at 565. 



individual rights. By definition, of course, this emphasis on individual rights occurs at the 

expense of collective or communal rïghts. 

Even prior to the advent of the Chorrer, however, the notion that a coilective can 

hold rights was viewed with resistance in western iiberai-democratic societies such as 

Canada, where collective rïghts are viewed as incompatible with the notions of i i b e ~ ,  

equality and individual fieedom.'-' In fact, many Canadians fear that granting collective 

rights to certain groups wiIl lead to inequality or, worse yet, a system of apartheid "where 

some individuals are viewed as first-class citizens and others only second-class, in virtue 

of their race or ethnic Others object to collective nghts for reasons of 

principle. In the Aboriginal context, for example, some liberal-individualists reject 

Abonginal claims to collective rights on the grounds that, "[ilf we d o w  Indians to 

discriminate against non-Indians in the name of their collective rights, how can we 

criticize white South Afncans for discriminating against blacks in the name of their 

collective  ri&^?"^^ M e  these concerns are valid, cornmunitanans and cultural 

minorities would argue that they do not take into account the perspective and aspirations 

of those who believe that their individual rights are best protected when their communities 

are recognized as having rights. In fact, as the following discussion will demonstrate, 

rights that are designed to protect certain collectives can and do play an important role in 

society, provided that adequate rnechanisms exist to protect the rights of individuals 

against potential collective excesses. 

ZS A vivid demonstration of our society's mistnist of coilective rights is found in a 
statement by Deschênes C.J. of the Québec Superior Court that to "place the collectivity 
above the individual" amounts to "a totalitarian view of society": Québec Association of 
Protestant School Boardr v. A G  Québec, Cl9821 CS. 673, 140 D.L.R. (3d) 33 at 64, 
afTd [1984] 2 S.C.R 66 with no reference to this statement. 

26 See the discussion in W. Kymlicka, Liberalism, Curnrnuniiy and Culture (Oxford: 
Clarendon Press, 1989) at 144. 

" See Kymlicka, ibid 



2. Can Collectives Hold Rights? 

Legal and political philosophers in Canada continue to debate whether collectives 

can themselves hold right~.~' For example, staunch Liberal-individualists take the view 

that, because the individual person is the only entity that has intrimic moral value, it 

follows that individuals are the only entities that can hold rights? On the other hanci, 

cornmunitarians argue that collectives sometimes have goals or interests that are distinct 

from those of their memben, such that they can themselves hold rights." For the legal 

positivist, this debate as to whether collectives can hold rights is, of course, largely 

irrelevant on the grounds that the real question is simply whether the law has decided that 

collective rights can exist as l e ~ a l  rights," for: 

[wlhatever legal authonties Say is a legal right, is a legal right, whether this 
agrees with what philosophers would Say about moral rights. If a statute Say 
that trees have rights, then trees have certain legal rights, whether we 
consider this to be rnorally defensible or even moraily possible.32 

28 There is an extensive literature on this question. See for example the articles in 
W. Kymlicka, ed., Ine Rights of Minority Cullures (Toronto: Odord Press, 1995) and the 
1991 edition of the Canadian Journal of Law and Jurispmdence, which devotes an entire 
issue to collective rights. 

29 See for example: M. Hartney, "Some Confiisions Concerning Collective Rights" 
(1991) 4 Cun. J. Law & Jur. 293; J. Narveson, "Collective Rights" (1991) 4 Can J. Law 
& Jur. 329. 

'O See for example: M. McDonald, "Should Communities Have Rights? Reflections 
on Liberal Lndividualism" (1 991) 4 Can J. Law & Jur. 21 7; R. Garet, "Cornrnunality and 
Existence: The Rights of Groups" (1983), 56 South. Cal$ L. Rev. 100. 

Collective rights can be either mord or legal in nature. "Legal rights" exist 
because one of society's legal authonties brought them into existence and can sometimes 
be relatively unimportant in nature. On the other hand, "moral rights" are interests of 
fundamental importance that do not dways receive recognition as legal rights. Ultimately, 
of course, moral rights entail moral duties and legal rights entail legal duties. See further 
on this distinction: Hartney, supra note 29 at 301-304. 

32 Hartney, ibid at 3 0 1. 



Nevertheless, it is useful - even for legal positivists - to idente briefly the 

concepts that &se in the debate as to whether collectives can hold rights. In particular, it 

is important to note the distinction between two different types of collective rights: 

"derivative collective Bghts" and "tme coilective rightstl. 

ai Derivative Collective Rights 

The term "derivative collective r i g h t ~ " ~ ~  cm be used to refer to those situations 

where individuals either hold their rights by Wtue of their membership in a certain group, 

or where they pool their individual rights for a communal purpose. It is important to note 

that, at bottom, these rights are individual rights, for the coilective itself does not hold 

rights independent fkom the rights of its members. Lnstead, the collective merely "serves 

as a convenient device for advancing the multiple discrete and severable interests of 

similarly situated individuals"." As a result, it can be argued that denvative collective 

rights do not M y  capture some of the key characteristics of true collective rights, 

including an exclusively collective interest. As WU be discussed in greater detail below, 

derivative collective rights have received a large measure of legal recognition in Canada. 

6. True Collective Rights 

The term "true collective r ight~"~~ c m  be used to refer to those situations where 

the rights in question are actually held by a collective. Because this type of right vests in 

33 This term refers to the fact that the collective rights in question are achially rights 
that "derive" fiom their individual members. The more general term "group rights" is 
sometimes also used in the legal literature to refer to this type of right. Kapashesit & 
Klippenstein, supra note 10 at 940, use more descriptive terminology: "derivative group 
rights" or "group rights in the weak sense". 

34 McDonald, supra note 30 at 218. 

'' Referred to as "group rights in the strong sense" by Kapashesit & Klippenstein, 
supra note 1 O at 94 1. 
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the collective itself, it is distinct fiom the (individuai) rights of the rnembers of the 

collective, 

The question of whether collectives can hold true collective rights is most often 

approached in two mannea. First, one can explore whether groups possess the necessary 

attributes to be rights-holders. Second, one can examine whether certain rights have 

features which make it impossible for them to be held by individuals, such that, "if these 

rights are to exist, they m u t  be held by collecti~ities".~~ A detailed analysis of this sort 

is outside the scope of this discussion. However, it is useful to note bnefly that legal and 

political philosophers do not agree that it is possible for a collective to have interests 

distinct h m  those of its individual members, such that it c m  conceptuaily hold rights 

distinct fkom those of its members. For example, academics who support this proposition 

have developed collective rights theories premised on the ideas of group preservation, 

cultural survival and the right to self4eterminatio11,~~ drawing upon the notion that a 

community has intrinsic moral worth and "cm fare well or il1 in ways independent of the 

welfare of its mernber~".~' On the other hand, liberal-individualist academics argue that 

a collective cannot logically have interests that are distinct fiom those of its members, 

since the value of a group is denved fiom the value of the individual members that 

comprise it. Thus, even where society has a moral duty to protect the continued existence 

of a certain group, that duty is owed, not to the group itself, but to the individual 

members of the group who gain fiom the group's survival. As a result, a liberal- 

individualist would argue that any group right to nuvival is ultimately an individual right, 

36 Hartney, supra note 29 at 309. An example is the right of ~e~govemment .  

" See: D. Sanders, "Collective Rights" (1 991) 13 Human Rights Quarte* 368; 
Johnston, supra note 10. 

38 L. Green, "Two Views of Collective Rights" (1991) 4 Cam J. Law & Jw. 315 at 
319- 



for "whatever interest there is in the SUfVival of a group, it is a derivative interest, derived 

fiom the aggregate interest of its members in its survi~al"?~ 

In any event, true collective rights are not merely characterized by a collective 

interest over and above the interests of a group's individual members. True collective 

nghts are also usually exercised collectively," often through the use of group decision- 

making mechanisms, and the actual exercise of such Bghts will usually benefit the 

collective good, as well as the good of individual members. Moreover, the object or 

purpose of a true co~lective right usually, if not always, enables the collective in question 

to preserve and develop its distinct identityO4' As a result, these rights are generaily seen 

as held by a group that shares a common heritage, culture, history and destiny:* such 

that is not merely an aggregate of individuals (e.g., left-handed students), but a group 

whose members idenfiSr themselves by reference to their membenhip in this group and 

who feel "normatively bound to each other such that each does not act simply for herself 

or himself '." 

Assuming that true collective rights can exist, what does this mean in practice? 

According to some commentators, to the extent that groups hold rights, these rights 

necessarily include most of the following: the right to existence; the right to conduct 

39 Hartney, supra note 29 at 308. For the opposite view, see N. Brett, "Language 
Laws and Collective Rights" (1 99 1) 4 Can. J. Law & Jur. 334 at 353. 

40 McDonald, supra note 30 at 218. Ultimately, however, the fact that a right can 
only be exercised collectively does not mean that it must be held by a collective. For 
example, "the nght to assemble and associate fieely cannot be exercised by a single 
person and yet it is an individual right.": Hartney, ibid at 3 10. 

4' See: J. Woehrling, "Minority Cultural and Linguistic Rights and Equality Rights in 
the Canadian Charter of Rights and Freedoms" (1985) 3 1 McGiZZ LJ. 50; L. Jacobs, 
"Bndging the Gap Between Individual and Collective Rights With the Idea of Integrity" 
(1991) 4 Con. J. L w  & Jw: 375. 

" Sometimes referred to as a "natural grouptt, or "peoples with a language, history, 
culture, or set of beliefs in common": McDonald, supra note 30 at 233. 

43 McDonald, ibid at 2 1 8. See also Johnston, supra note 10 at 22. 



external relations; the right to preserve the group's distinct cultural identity; the right to 

protect the well-being of members; the right to determine membership; the rïght to self- 

determination; the right to hold and deal with property; the right to establish institutions; 

and the right to intemal authority, including the right to impose duties upon its 

members." It is important to note, however, that even where rights are held by 

collectives, in practice they are often exercised by the individual members of the 

collective. For example, if a collective holds propem, its individual members will 

actually enjoy the benefit of that property, and when a collective enters into contracts with 

other entities, its individuai members will act on its behalf. Further, as a practical matter, 

actions by a rights-holding group wiIl bind its individual members, even those who do not 

agree with such actions. In addition, like any entity with rights, a collective will owe 

obligations both to third parties and to its individual members. Conversely, it will also 

have rights and powers vis-à-vis these other entities, such as the power to obligate 

members to respect its customs, d e s  and traditions. It is this power, of course, that many 

liberal-individualists find threatening. 

3. Balancing Individual and Collective Rights 

Prior to examining the extent to which the Canadian legal system has recognized 

tme collective rights, it is important to note that individual and collective rights are not 

necessarily incompatible and, in fact, will often overlap? For example, it is because of 

our membership in a larger collective - the state -- that we even have our individual 

rightsq In other words, individual and collective rights can clearly coexist on a 

" See generdy: N. Lemer, Group Righfs and Discriminaiion in International Law 
(Dordrecht, The Netherlands: Martinus Nijhoff Publishers, 199 1) at 34-37; the draft 
declaration on indigenous rights (UN. Doc. E/CN.4/Sub.2/1993/29); Kapashesit & 
Klippenstein, supra note 10 at 955-958. 

45 Nor were these rights hi~torically viewed as irreconcilable: W. Cragg, "Moral 
Theory and Individual and Collective Rights" in LaFrance, supra note 8 at 259. 

46 International law itself provides an example of the coexistence of collective and 
individual rights, since some international human rights documents protect both types of 



practical level, for as citizens we enjoy many individuai rights, even though the state 

coIlStitutes probably the most obvious example of an entity that holds tme collective 

rightd7 Thus, on one level, it is possible to view collective and individual rights as 

coexistent or compatible in the same way that a forest and its trees are coexistent4' 

Individual and collective rights can also be seen as compatible in that individtds 

do not function in isolation fiom various social communities, whether it be family or 

larger cultural, Linguistic and religious groups. In fact, society has recognized that because 

religious, ethnic and linguistic communities are so important to the well-being of their 

individual members, they are also valuable to society as a whole and shouid be granted 

legal protection. As a red t ,  our legal system has either recognized that certain 

collectives hold special rïghts, or accorded special rights to groups of individuals by virhie 

of their membership in certain  collective^.^^ 

Another reason that individual and collective rights are not necessarily 

incompatible is that many individual rights are not unambiguously individual and many 

collective rights are not unambiguously collective. For instance, the fieedoms of religion 

and association -- although technicdy individual rights, since they vest in individuals -- 

- - 

rights. See further J. Crawford, ed., The Rights of Peopfes (Oxford: Clarendon Press, 
1988). Note, however, that although these documents protect both individual and 
collective rights, they do not reconcile them. 

47 As Van Dyke notes, supra note 22 at 24: "[wlhen the state imposes taxes, breaks 
up a monopoly, requires attendance at school, or conscripts a person and sends him into 
battle, it is not exercising rights taken over f?om individuals, for they never had such 
rights. Moreover, such rights could not reasonably be reduced to individual nghts; they 
are necessarily and unavoidably the rights of a collective entity." 

4' When looking at this andogy fiom a collective rights perspective, a liberal- 
individualist would argue that "forests are sirnply trees in large numbers", a 
cornmunitarian would argue that "forests can exist", and a legal positivist would respond 
that "forests clearly do exist". See M. McDonald, "The Forest in the Trees: Collective 
Rights as Basic Rights" in LaFrance, supra note 8 at 230. 

49 The kst type of right is a tnie collective ri& while the second is a derivative 
collective nght Both will be discussed in greater detail, infia. 



must be exercised collectively if they are to have any real meaning. In addition, many 

individual rights are collectively invoked (e-g., the fkeedom of religion) and certain 

collective rights may be individuaiIy invo ked (e.g . , denominationai education rïghts) .'O 

Moreover, as noted above, many of the rights that are held by collectives are in fact 

actually exercised b y their individual members. 

Thus, individual and collective nghts can coexist, at least in the sense that the 

existence of a collective is impücit, and sometimes even explicit, in the notion of 

individual rights. Nonetheless, it must be noted that collective and individual nghts are 

not always compatible, for in principle and in practice they often conflict. For instance, it 

is possible to envisage situations where a group will seek to invoke its collective "right to 

group survival" in order to justie denying certain rights of its individuai memben. 

Atthough it is no easy task to balance the rights of the collective against its members' 

individual rights in situations such as this, it is important to note that collective rights 

have been successfully balanced with the rights of individuals for many years in Canada 

For example, even pnor to the advent of the Charter, Canada had a rich tradition of 

protecting individual rights and civil liberties fiom being tnimped by the state in the name 

of "collective goals".51 

It is usefid to note that, in the search to accommodate the existence of both 

collective and individual x-ights, certain legal phiiosophers have developed a compromise 

approach of sorts in relation to true collective rights. For example, Kymlicka has 

suggested that collectives of ethnic minorities may themselves hold (tme collective) rights 

if the scope of these rights is limited to extemal matters. ln light of this distinction, it is 

necessary to distinguish between the right of a group against its own members (Le., 

"intemal rights") and the nght of a group against the larger society (Le., "external 

'O In other words, the right of the collective grounds the nght of its individual 
members to enforce that right in the courts. Denominational education nghts, which are 
protected by S. 93(1) of the Constitution Act, 1867, will be discussed infia. 

See further Hogg, supra note 13 at 3 1-2. 



rights")." The bais for this distinction between intemal and extemal collective rights 

flows, of course, fiom the above-noted fact that there is little support in the western 

politicai tradition for collectives being allowed to oppress individual rights, especially 

fundamental individual rights, whether to protect certain historical custorns or in the name 

of cornmunity solidarity." At the same t h e ,  Kymlicka suggests that the exercise of 

external collective rights is compatible with iiberal values, for this type of right is merely 

aimed at allowing certain groups to ensure "that the larger society does not deprive them 

of the conditions necessary for their nwival"." Although this notion of true colIective 

rights is not without conceptual diffic~lties,~~ it provides a useful distinction in the theory 

of collective rights. 

B. LEGAL REXOGNITION OF COLLECTIVE RIGHTS 

While individual rights have been the focus of the Canadian legal system, 

collective rights have aiso received a large measure of legal and political recognition in 

canada? In particular, collective rights have been used in Canada as the means by 

which to protect and recognize this country's two most significant cultural communities: 

" W. Kymlicka, "The Political Recognition of Ethnicity in a Liberal Democracy" 
(July 1993) [unpublished]. See also Kymlicka, supra note 26. 

" Note, however, that some liberal-individualists fmd it easier to accept a collective's 
autonomy over its members for those groups whose membership is voluntary. This entails 
an examination of a group's entry and exit conditions. See M e r  Nameson, supra note 
29 at 340-344. 

" Kymlicka, supra note 52 at 6. 

55 For example, conflicts could still occur between the exercise of a group's external 
rights and the individual rights of some members. 

'' See: Reference Re Public Sentice Employee Relations Act (Altu.), [1987] 1 S.C.R. 
3 13 at 364; Carignan, supra note 11; Hartney, supra note 8 at 264; F. Morton, "Group 
Rights versus Individual Rights in the Charter: The Special Cases of Natives and the 
Québécois", in N. Nevitte & A. Kornberg, eds., Minorifies and the Canadian State 
(Oakville: Mosaic Press, 1985) 77. 



the Québécois and the Aboriginal peoples." However, it is important to note that, as it 

is commonly used in Canadian law, the term "coilective nghts" usuaIly refers to derivative 

collective rights rather than true collective rights. 

1. Derivative Collective Rights 

A number of nghts and fieedoms in Canada, though held by individuals, can be 

characterized as collective rights in that they must be exercised collectively if they are to 

have any red meaning or substance. The freedom of religion, for instance, denves a great 

deal of its importance fiom the fact that it is exercised in association with a community of 

other individuals in pursuit of a common goal.** The same c m  also be said for the 

fkeedoms of peacefûl assembly and association. Of course, all three of these fieedoms 

are, at bottom, individual rights, both because they vest conceptually in individuals 

according to western legal thought and because S. 2 of the Chorter specifically gants 

them to "everyone" as individuals." 

b. Legal Devices For Advancing Collective Interem 

The Canadian legal system has also recognized a number of legal devices whereby 

collective interests can be advanced or protected. For example, the law allows real 

57 For example, "[tlhe decision that Quebec would be a separate province within the 
Canadian federal system ... allowed the collectivity to control matters relevant to its 
cultural suvival, including language, religion, education, and French civil law. To simply 
recognize the nght of individuai fiaucophones to speak French or follow the cultural 
noms of their traditions would have defeated the collectivity. French would have lost out 
in the linguistic marketplace of North Americâ": Sanders, supra note 37 at 382. See 
also: Morton, ibid ; Clinton, supra note 10 at 743. 

58 R. v. Edwards Books and Art Lfd, [1986] 2 S.C.R 713 at 78 1, Dickson C.J. 

59 Regarding the fieedom of association, see: Reference Re Public Service Employee 
Relations Act (Alra.), supra note 56 at 397. 



property to be held collectively, either by way of a "joint tenancy" or a "tenancy in 

common". In addition, representative or class actions can be brought on behalf of many 

individuals where there is a common interest being asserted, so long as these persons do 

not have Merent individual interests at stake. Note, however, that these interests, and the 

entities involved, constitute examples of "denvative collective rights" rather than "tme 

collective rights", since the individual interests are aiways severable fkom the collective 

interest. 

A more difficult proposition is that of corporations, which are sometimes aiso cited 

as entities that hold collective r i g h t ~ . ~ ~  Although it is true that the law deems a 

corporation to have its own legal personality (and rights and obligations) distinct fiom 

those of the individuals who comprise it, the claim that a corporation holds true collective 

nghts can ultimately be disputed on the grounds that a corporation is legally nothing more 

than a single "fictitious person" that is sociologically and legally separate from its 

members and, in fact, need not even involve more than one person. Factually, therefore, a 

corporation is often not a "collectivity" in any sense of the word. As a result, legal 

philosophers have concluded that "[wlhatever legal rights the corporation possesses are not 

[true] collective right~."~' 

The thkd category of derivative collective rights in Canada -- which may be 

described as "group rights" or "minority rightsN6' -- arise where certain individuals hold 

special rights over and above the rights held by the rest of the individuals in society, by 

v h e  of their membership in a rninority religious, ethnic or linguistic group that has 

See for example Carignan, supra note 1 1. 

6' Hartney, supra note 29 at 306. 

62 Note, however, that collective rights are not always held by minorities. For 
example, the Charrer accords both the S. 3 right to vote and S. 6 mobility rights to the 
collective of Canadian citizens, a decided majority in this country. 



received special legal re~ognition.~~ Clearly, these rights have a strong co~lllllunai or 

collective aspect for a number of reasons. For instance, the purpose of extending legal 

protection oniy to certain groups is collective, since it is designed to promote the 

continued survival and well-being of these groups. The collective aspect of these rights is 

also reflected in the fact that, akhough exercised by individuals, rights such as language 

rights cannot truiy be enjoyed by individuals acting done and require the existence of a 

comrnunity to give them meaning. 

In Canada, the notion of minority group rights has received a fahly high degree of 

legal recognition, most notably the constitutional protection afZorded to the linguistic 

rights of the two European foundhg groups. For example, the Constitution recognizes the 

following special ri@ for members of these linguistic minorities: (1) the right of 

members of both the English and the French comunities to use their own languages in 

Parliament and in the Quebec and Manitoba legislat~res;~~ (2) the right of mernbers of 

the English and French linguistic minorities in each province to have thek children 

educated in their la~guage;~' and (3) the right of members of both the English and the 

French communities to use their own languages in Parliament, the New Brunswick 

legislature, federal and New Brunswick courts and in communication with federal and 

New Brunswick institutions.66 

It is important to reiterate, however, that Canadian courts have left no doubt that 

these constitutionally-protected minority group rights, dthough they have a crucial 

collective aspect, are derivative collective rights rather than true collective rights. For 

63 These rights are therefore unlike true individual rights, which inhere in al1 
individuals regardless of the linguistic or religious group to which they belong. This has 
led the Supreme Court to note that, although most Charter rights and fieedoms are "rooted 
in principle", constitutional language rights are rooted in "political compromise": Société 
des Acadiens, supra note 24 at 578, Beetz J. 

S. 133 of the Constitution Act, 1867 and S. 23 of the Manitoba Act, 1870. 

S. 23 of the Charter. 

66 SS. 16 to 21 of the Charter. 
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example, when interpreting the minority language educational rights protected by S. 23 of 

the Charter:' the Supreme Court of Canada has emphasized that "the rights provided by 

S. 23, it must be remembered, are granted to rninority language parents individually. 

Their entitlement is not subject to the will of the minority group to which they belong"." 

Academics share this view that S. 23 minority language rights vest in individuals, rather 

than collectives, for the obvious reason that the legal wording of this section assigns these 

rights to individua~s.~~ 

2. True Collective Rights 

In spite of our society's mistrust of true collective rights, Canadian legal authorities 

have, in rare instances, vested legal rights in collectives. For iostance, it is beyond 

question that the Constitution gants rights to collectives, rather than individuals, in at 

least one instance: the right of the Protestant and Catholic minorities in each of the 

provinces to their own denominational schools, as protected by S. 93(1) of the Constitution 

Act, 1867.70 This guarantee of denominational school rights, which "amounts to a smdl 

'' Section 23(1) of the Charter provides, in part, that "Citizens of Canada ... whose 
first language ... is that of the English or French linguistic minority population of the 
province in which they reside ... have the right to have their children receive primary and 
secondary school instruction in that language." 

68 Refeence Re Public Schools Act (Man.), [1993] 1 S.C.R 839 at 862, rev'g (1990) 
64 Man. R (2d) 1 (C.A.), where O'Sullivan J. stated, at 79, that "[tlhe provisions of S. 
23, in my opinion, are guarantees given to individuals even though they contemplate the 
exercise of the rights in group action." See also: Quebec Protestant School Boardr, 
supra note 25 at 63. 

69 Woehrling, supra note 41 at 70; D. Lenihan, G. Robertson & R Tassé, Canada: 
Redaiming the Midde Ground, (Montreal: The lnstitute for Research on Public Policy, 
1994) at 65, 71. 

'O S. 93(1) of the Constitution Act, 1867 provides that a Province can only make laws 
in relation to education so long as it does not "prejudicially affect any Right or Privilege 
with respect to Denominational Schools which any Class of Persons have by Law in the 
Province at the Union" [emphasis added]. A similar version of this provision exists for 
Manitoba, Alberta, Saskatchewan and Newfoundland. 



bill of rights for the protection of minonty religious groups", was placed in the 

Constitution because of concerns that the majorities in Ontario and Quebec might not 

respect the rights of theK religious minorities? 

The courts have decided on several occasions that these S. 93 denorninational 

education rights are tnie collective nghts, rather than individual rights or denvative 

collective rights. For example, McIntyre I. of the Supreme Court has noted that S. 93 of 

the Constitution Act, 1867 is "concemed with the group as distinct fiom its mernber~";~ 

Le Dain J. of the Supreme Court has characterized S. 93 rights as "collective right~";~~ 

and Deschênes C.J. of the Quebec Supenor Court has stated that "S. 93 ... conferred only 

collective rights"." Various legal experts share this view that S. 93 nghts vest in 

collectives rather than individuais, since it is clear that the wording of S. 93 expressly 

assigns the rights to co~lectives.~~ The fact that these S. 93 denominational education 

rights are hue collective rights has a number of important consequences. Most 

importantly, it means that these rights vest representatives or trustees of the collective 

(Le., school boards) with the power to manage and control the scho01s.~~ This collective 

control over the way the nght is exercised is significant, for it underlines the fact that 

denominational rights are true collective rights." 

71 Hogg, supra note 13 at 54-3. 

" Refrence re Public Service Employee Relurions Act (Alfa), supra note 56 at 397. 

" Quebec v. Greater Hull School Board, [l984] 2 S.C.R 575 at 599. 

74 Quebec Protesiant School Boards, supra note 25 at 63. 

'' For example, Beaudoin, supra note 8 at 223, States that "les droits confessionnels 
sont clairement des droits collectifs". See also: Hartney, supra note 8; Lenihan, supra 
note 69. 

" Ottawa Roman Catholic Separcte Schools v. Ottawa Corporation, [19 171 A.C. 76. 
See M e r  Hogg, supra note 13 at 54-9. 

Note, however, that derivative collective rights, such as the minority language 
rights protected by S. 23 of the Charter, c m  also include a right to management and 
control, since this incidental right is vital to ensure that the language and culture of the 



Another possible example of true collective rights in Canadian law is that of labour 

or trade unions. Prima facie, unions are collective entities in the "derivative collective 

rights" sense, since they are merely aggregations of individuals who have joined together 

in order to improve their individual bargaining position in relation to their employers by 

acting collectively. However, since the main purpose of trade unions is collective 

bargaining, which involves bargaining away some individuais' rights for the good of the 

c~l lect ive ,~~ it can be argued that trade unions are entities that hold true collective rights, 

distinct from those of their individual mernber~.~' It is interestkg that the common law 

did not originally recognize trade unions as legal entities that could sue or be sued, since 

they are neither corporations nor natural persans," but merely unincorporated or 

voluntary associations that are analogous to pnvate social clubs." However, trade unions 

gradudy acquired public legitimacy and a more secure Legal including judicial 

recognition that they are legal entities for certain pur pose^.*^ As a result, common law 

minonty flourishes. See M e r  Mahé v. Alberta, [1990] 1 S.C.R 342. 

78 See M e r :  H.W. Arthurs et al., Labour Law and Indutrial Relations in Canada 
4th ed. (Makham: Butterworths, 1993) at 182; 1. Hunter, "Individual and Collective 
Rights in Canadian Labour Law" (1993) 22 Manitoba L.J 145. 

79 This view is disputed by Sanders, supra note 37 at 370. 

Thus, at common law, trade unions were originally illegal. See M e r :  G.W. 
Adams, Canadiun Labour Law, 2nd ed. (Aurora: Canada Law Book, 1996) at 14-39; 
Arthurs, supra note 78 at 176-177. 

*' In fact, for intemal purposes, the law still treats unions as if they were 
"gentlemens' clubs" that are made up of individuals who have corne together and agreed 
to be bound by certain d e s :  Arthurs, ibid at 182. 

Detailed legislation now exists in every Canadian province, either expressly making 
unions legal entities or specifj4ng that they shall be treated as legal entities for the 
purposes of collective bargaining. See further Arthurs, ibid at 179- 1 80. 

" For example, the Supreme Court has decided that registered trade unions, even 
when unincorporated, have been "deemed to have been constituted as legal entities" by the 
legislative branch "for the purpose of ... performing their role in the field of labour 
relations", such that they can sue and be sued in their registered name for those purposes: 



tmde unions c m  generaily be said to have a legal status distinct fiom their members, at 

least for those matters directly related to labour relations." In practical te-, this 

means that trade unions can be prosecuted, can sue and be sued, can own property and can 

enter into contracts and collective agreements. They are also responsible for ensuring that 

their members comply with those agreements. Nonetheless, the law ultixnately appears 

somewhat unsettled as to whether trade unions actually hold true collective rights. Trade 

unions do, however, provide a useful and interesting paraflel to collectives of Aboriginal 

people in many ways, especially since both are often unincorporated bodies that hold 

certain legal rights despite the fact that they have a fluctuahg membership." 

To sum up, Canadian legal authorities have, in spite of our society's rnistnist of 

tnie collective rights, sometimes vested legal rights in collectives. However, the great 

majority of collective rights in Canadian law are denvative collective rights rather than 

true collective rights. In this context, we tum to the question of whether the rights of the 

Aboriginal peoples are true collective rights and, if so, what this means in practical terms. 

Int 'l Longshoremen 's Ass  'n. 2 73 v. Maritime Employers, [1979] 1 S.C.R 120 at 135-36. 
See also International Brotherhood of Teamsters v. Therien, [l96O] S.C.R. 265. 

For the different legal status accorded to trade unions in each province, see: 
Arthurs, supra note 78 at 178; Adams, supra note 80 at 14-41. 

** One important clifference between the two is that Abonginal tribes are of a natural 
origin, in the sense that they were social communities that pre-dated the arriva1 of the 
Europeans in North Arnerica Other differences will be discussed infia. 



CHAPTER II 

ABORIGINAL AND TREATY RIGHTS 
AS COLLECTTVE RIGHTS 

This chapter will explore whether aboriginal and treaty rights are true collective 

rights by fust canvassing the factors that support this view and then examining how the 

courts have treated this question. 

A. THE NATURE OF ABORIGINAL AND TREATY RIGHTS 

Prior to examining the collective nature of abonginal and treaty rights, it is usehl 

to set out the main features of these two types of specid nghts that are not enjoyed by 

other members of Canadian society, in order to understand both their similarities and their 

m e r  ences. 

1. Aboriginal Rights 

Aboriginal rights are common law sui generis rïghts that arise fiom the use and 

occupation of North America by the Aboriginal peoples for thousands of years before the 



arriva1 of the European settlerss6 As common Law rightt, they arise independent of the 

Royal Proclamation of 1763, legislation or treaties." Aboriginal rights were, however, 

granted constitutional protection in Canada by the ConstÏtution Act, 1982. 

Until recently, the aboriginal right that Canadian courts had examined most closely 

was "aboriginal title", or the right to the occupation, use and possession of traditional 

lands.88 Although sui generis in nature, aboriginal title is essentidy analogous to 

beneficial ownership of land, except that underlying title is vested in the Crown and the 

land is only alienable to the C r o ~ n . ~ ~  In addition to aboriginal title, the courts have 

often been cailed upon to examine the nature and scope of other land-based aboriginal 

rights, such as hunting and fishing rights, which arise not only "fiom the prior occupation 

of land, but ... also fiom the prior social organization and distinctive cultures of the 

aboriginal peoples on that land."" Despite this focus on land-based aboriginal rights to 

date, the term "aboriginal rights" also includes nghts that are not necessady land-based, 

such as customary rights?' and perhaps the right of self-g~veniment.~~ 

'' Guerin, supra note 15 at 376; Van der Peet, supra note 19 at paras. 33, 41. 

" Calder v. Attorney-General of British Columbia, [1973] S.C.R. 3 13 at 390; 
Guerin, ibid at 379; S p m w ,  supra note 2; Van der Peet, ibid 

88 Guerin, ibid at 382. Note that aboriginal title is s i q l y  a sub-category of 
aboriginal rights: R. v. Adams, [1996] 3 S.C.R. 101 at para. 26. 

89 Spurrow, supra note 2 at 1103; Guerin, ibid at 382. 

Van der Peet, supra note 19 at para. 74. Aboriginal rights c m  therefore exist 
independently of aboriginal title and the test for establishing them is less stringent than 
that used to establish aboriginal title: Adams, supra note 88 at para. 26. For a 
comprehensive defuition of what constitutes an aboriginal right, see Van der Peet. 

91 For example, the aboriginal right of customary adoption was recognized in Cusimel 
v. Iwrance Corp. of British Columbia, [1994] 2 C.N.L.R. 22 (B.C.C.A.). 

There is an extensive legal commentary on the right of self-government, including: 
K. McNeil, "Envisaging Constitutional Space for Aboriginal Governments" (1993) 19 
Queen 's L.J. 95; B.  Slattery, "Aboriginal Sovereignty and Imperia1 Claims" (1991) 29 
Osgoode Hall L.J 681; Royal Commission on Abonginal Peoples [hereafter RCAP], 
Purfners in Confiderution: Aboriginal Peuples, Self-Govemment and the Constitution 



Aboriginal rights arise fkom and are restricted to those traditional practices, 

custorns and traditions that were integral to the distinctive culture of the group in question 

at contact, and which remain integral to the present-day communitytYg3 As a result, 

aboriginal nghts Vary f?om group to group, and are "fact and site specifïc"." However, 

the common law did not recognize or incorporate those aboriginal practices that were 

either: (1) "inconsistent with British sovereignty", or (2) "so entirely repugnant to natural 

justice, equity, and good conscience that they could not, without modification, ever be a 

part of the common Iaw"? 

Although the courts originally characterized aboriginal rights as "personal and 

usufructuary rightsU,% recent jurisprudence has emphasized that they are sui generis in 

nature and that it is extremely difficult to descnbe them using traditional property law 

termin~logy.~' As a result, the courts have noted that "it is not particularly fruitfbl when 

discussing ... aboriginal nghts to determine whether the 'nghts' are properly characterized 

as 'proprietary' or 'personal' or 'something akin to pr~prietary'."~~ Aboriginal rights and 

(Ottawa: Minister of Supply and Services, 1993). Note, however, that Canadian courts 
have not yet recognized the existence of any right of self-government -- although the 
Supreme Court did recently assume without deciding in Pamajewon, supra note 3, that an 
aboriginal right of self-government could exist, provided that it could be established 
pursuant to the test laid out in Van der Peet, supra note 19, for establishing aboriginal 
rights generally. Ultimately, however, the Court in Pamajewon rejected the right of self- 
govemment claimed in that case on the grounds that it had not been established pursuant 
to the Van der Peet test. 

93 Van der Peet, ibid at paras. 46, 63; Adams, supra note 88 at para. 26. 

" See: R. v. Gladrlone, [1996] 2 S.C.R. 723 at para. 65; Van der Peet, ibid at 
para. 69; Adams, ibid at para. 30. 

Delgamuukw. supra note 3 at 728, Lambert J.A. (dissenting). See also: Mabo. 
supra note 3 at 5 1, Brennan i.; Idewu Inasa v. Oshodi, [1934] A.C. 99 at 105 (P.C.). 

% St. Catherines Milling and Lumber Co. v. The Queen (1888), 14 A.C. 46 (P.C.). 

" Sparrow, supra note 2 at 1 1 12; Guerin. supra note 15 at 382. 

98 Delgamuukw, supra note 3 at 573, Wallace J.A. See also: Mabo, supra note 3 at 
152, Toohey J.; Calder, supra note 87 at 328; Guerin, ibid 



aboriginal title can, however, accurately be described as personal rights, at Ieast in the 

sense that they cannot be alienated (except to the Crown),* and because they are special 

"additional rights which only the aboriginal peoples have".'("' 

2. Treaty Rights 

Like aboriginal rights, treaty rights were granted constitutional protection in 1982, 

by S. 35 of the Constitution Act. 1982. However, treaty rights differ fiom aboriginal 

rights "in both origin and ~tnicture".'~' For example, unlike aboriginal rights, which 

arise fiom and are restricted to the customs and traditions of the Aboriginal peoples, treaty 

rights are those rights that are specifically "contained in official agreements between the 

Crown and the native peoples."lo2 Another important distinction between the two is that 

treaty rights can still be created, since S. 35(3) of the Constitution Act, 1982 defines 

"treaty rights" as including "rights that now exist by way of land clairns agreements or 

may be so acquired". 

In general, the treaty rights of the Abonginal peoples of Canada were acquired 

over an approximately 200 year period, usually in exchange for agreeing to surrender land 

or to maintain fi-iendly relations with the European nations or the federal Crown. Some 

treaties conferred new rîghts on the Aboriginal peoples, while others merely confirmed 

their pre-existing aboriginal rights. 'O3 Treaty rights cm, therefore, CO-exkt with 

99 Guerin, ibid. at 382. 

'O0 Delgamuukw, ibid at 647, Lambert J.A. See also: Nikal, supra note 3; Van der 
Peet, supra note 19 at para. 19; R. v- Pike, [1994] 1 C.N.L.R. 160 (B.C.S.C.). 

'O' R v. Badger, [1996] 1 S.C.R. 771 at para. 76. 

'O2 Badger, ibid. Treaties "are analogous to contracts, albeit of a very solemn and 
special, public nature.": Badger, ibid. However, these treaties are unique or sui generis 
agreements that are "neither created nor terminated according to the d e s  of international 
law.": Sioui, supra note 15 at 1043. 

'O3 Simon, supra note 15 at 409; R. v. Jones and Nadjiwon, [1993] 3 C.N.L.R. 182 at 
192 (Ont. Ct. Prov. Div.). 



abonginal rights,lW and c m  take many forms, includhg land-based rîghts such as 

specific gants to land or hunting and fishing nghts, or non-land-based rights such as 

annual financial payments, education rights or health rîghts. However, the exact nature 

and scope of each treaty right is to be determined according to the specific wording of the 

treaty in q~estion.'~' 

Although treaties are analogous to contracts, they confer rights on persons who did 

not initiaily enter into them, since many Abonginai people today have treaty ri*, even 

though they were obviously not signatories of the treaties in question. However, it is still 

unsettled in Canadian law as to who are the legai beneficiaries of treaty rights:lo6 (1) 

the family descendants of those people who were the original treaty signato~ies, '~~ or (2) 

those individuals who belong to the present-day manifestations of the signatory tribes.Io8 

Although these two classes of people will often overlap, they can also be quite distinct in 

'04 See Van der Peet, supra note 19 at para. 116, where L'Heureux-Dubé J. 
(dissenting) stated that "a treaty ... does not exhaust aboriginal rights; such rights continue 
to exist apart fiom the treaty, provided that they are not substantially comected to the 
rights crystailized in the treaty or exthguished by its terms." 

'O5 Badger, supra note 101 at para. 76. Note that several special interpretive 
provisions apply to the interpretation of Aboriginal treaties, including the principle that 
doubtful expressions should be construed in favour of the Aboriginal peoples: Sioui, 
supra note 15; Nowegzijck v. The Queen, [1983] 1 S.C.R 29. 

See generaily on this point: J. Woodward, Narive L m  (supp.), (Toronto: 
Carswell, 1989) at 407-409. 

'O7 See: Simon, supra note 15; R. v. Bmtleman (1984), 55 B.C.L.R 78 (C.A.); 
Chevrier, supra note 5;  FowZer, supra note 5; R v. McCoy, [1994] 4 C.N.L.R. 139 (Ont. 
Prov. Ct.). Recently, in Van der Peet, supra note 19 at paras. 271 and 275, McLachlin J. 
(dissenting) also seemed to favour treaty benefits passing to the descendants of the 
original signatories. 

'O8 See: Town of Hay River v. The Queen (1979), 101 D.L.R (3d) 184 at 186 (Fed. 
T.D.); R v. Moses, [1970] 3 O.R. 314 (Dist. Ct.). More implicit examples include: R v. 
Gladue, [1994] 2 C.N.L.R 10 1 (Alta. Q.B.); James Smith Indian Band v. Saskatchewan 
(Maser of Tifles), [1994] 2 C.N.L.R. 72 (Q.B.). 
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the modern-day con te~ t . ' ~~  To date, the courts have not clarified which of these two 

classes a c W y  hold treaty rïghts. In fact, the Supreme Court clouded the issue M e r  in 

the Simon decision when, after stating that entitlement to treaty rights is dependent upon 

proof of "direct descentmM0 fiom the original tribe, it ultimately accepted proof of band- 

membership (and Indian Act status) as sufEcient to prove entitlement."' In essence, 

therefore, the Supreme Court blurred the distinction between descendants and members, 

rather than deciding which class actudy holds treaty rights. 

B. FACTORS SUPPORTING COLLECTIVE NATURE 

Having canvassed the general characteristics of abonginal and treaty rights, we 

hirn now to the principal question that has been identified: whether these nghts are (1) 

true collective rights that vest in Aboriginal collectives, or (2) derivative collective rights, 

or individual rights, that vest in the members of those collectives. A number of factors 

support the conclusion that aboriginal and treaty rights are true collective rights. 

For example, as Woodward notes, supra note 106 at 408, the descendants of the 
original signatories might have ceased to be members of the signatory band or its 
successor (e-g., by marrying out, opting out or being expelled, perhaps for having too little 
Aboriginal herïtage). And, the present-day manifestation of the signatory tribe might now 
contain many persons who are not descended fiom members of the signatory tribe (e.g., 
new members, including those by marriage or adoption). 

' 'O Direct descent (also known as "lineal ancestry") requires proof that there is a 
continuous line of direct ancestry (parents, grandparents, great-grandparents, etc.) right 
back to the original tribe. It is, therefore, a much more onerous burden of proof than 
collateral ancestry, which only requires proof that one is related to other people descended 
fiom the original collective (e.g., aunts, uncles, cousins, etc.). 

I t l  The Court in Simon, supra note 15 at 407-408, was of the view that to stnctly 
insist upon proof of direct descent was "to impose an impossible burden of proof'; thus, 
band-membership and status "must ... be sufficient for otherwise no Micmac Indian would 
be able to establish descendancy." 



1. Provisions of the Canadian Constitution 

The strongest support for the view that aboriginal and treaty rights are tnie 

collective rights is the wording of the constitutional provisions that recognize and refer to 

these rights. In short, the rights that are recognized and affirmed by s. 35 of the 

Constitution Act, 1982, and mentioned again in S. 25 of the Charter, are specifically 

assigned to "peoples" rather than individuals. By their very wording, therefore, these 

provisions vest aboriginal and treaty rights in collectives rather than individuals. The 

relevant portions of these two sections read as follows: 

25. The guarantee in this Charter of certain rights and fieedoms shail not 
be constnied so as to derogate from any aboriginal, treaty or other rights or 
freedoms that pertain to the aboriginal peo~les of Canada . . . 

35. (1) The existing aboriginal and treaty rights of the abonginal peo~les 
of Canada are hereby recognized and affirmed. 

(2) In this Act, "aboriginal peo~les of Canada" includes the Indian, Inuit 
and Métis peo~les of Canada. [emphasis added] 

A large measwe of legal significance can be attached to the fact that only one 

other constitutional right, besides the rights of the Aboriginal peoples, is assigned to 

collectives rather than indi~iduals."~ It is especially significant that, of al1 the rights 

that were constitutiondy entrenched in 1982 by the Charter and the Constitution Act, 

1982, only the rights of the Aboriginal peoples were not assigned to individuals."' In 

this context, it is reasonable to assume that the drafters of the Constitution were aware 

that they were vesting aboriginal and treaty rights in colIe~tives."~ 

- - - - - - - - 

" 2  AS noted above, supra note 70, S. 93(1) of the Comtitu~ion Act, 1867 assigns 
denominational education rïghts to a "class of persans". 

"3 For example, the beneficiaries of Charter rights are specifically designated as 
"everyone" (ss. 2, 1 1, 12), "any person" (S. 1 1 ), "every citizen" (ss. 3, 6), "every 
individual" (S. I5), "any mernber of the public" (S. 20), and "citizens of Canada" (S. 23). 

Il4 The legislature is presumed to have a mastery of existing law and facts when 
drafting legislation: R Sullivan, Driedger on the Construction of Statutes, 3rd ed. 
(Toronto: Butterworths, 1994) at 156. This same presumption m u t  swely apply to the 



Nevertheless, arguments c m  be made that these constitutional provisions did not 

actually vest aboriginal and treaty rights in Aboriginal groups. For example, one can 

assert that the wording used in these provisions is merely declaratory and does not 

actually vest the rights in  collective^."^ Altematively, it is possible to argue that the 

term "peoples" was a term of grammatical convenience that has no special signifïcance 

"and c m  be given an individualist interpretation, equivalent to 'Aboriginal persons' in line 

with other references in the ~onstitution.""~ Or, it can be argued that the reference to 

Aboriginal "persons" in S. 35(4) of the Comîitution Act, 1982"' means that the rights 

referred to in S. 35(1) are ultimately vested in individuals, rather than collectives. 

Ultimately, however, none of these arguments are convincing, for as certain commentators 

have noted, " [tlhe very uniqueness in the Comtiîution of the term 'peoples', and the fact 

that it is used repeatedly but only with respect to Aboriginals, suggests a special 

meaning.""* In fact, the use of the word "persons" in S. 35(4) merely serves to 

reinforce the view that the repeated use of word "peoples" elsewhere in sections 25 and 35 

was deliberate, and that Canadian legd authorities expressly intended to vest aboriginal 

and treaty nghts in Abonginal collectives rather than Aboriginal indi~iduals."~ 

drafting of the Constitution. 

I l 5  Of course, the Aboriginal peoples would argue that their rîghts are inherent and 
exist whether or not the federal and provincial governments decide to "vest" them. 

"6  Kapashesit & Klippenstein, supra note 10 at 952. 

IL'  S. 35(4) reads as follows [emphasis added]: 
"35.(4) Notwithstandiag any other provision o f  this Act, the aboriginal and treaty rights referred to in 
subsection (1)  are guaranteed equaily to male and female persans.." 

I I 8  Kapashesit & Klippenstein, supra note 10 at 952. 

"9  Moreover, as Kapashesit & Klippenstein point out, ibid: "S. 35(4) is clearly 
intended as a qualification of S. 35(1). Had 'persons' been intended it surely would have 
been employed in the primary wording of S. 35(1)." 



Although it is clear that the provisions of the Constitution expressly vest aboriginal 

and treaty rights in Abonginal collectives rather than Aboriginal indi~iduals,l~~ it can be 

argued that the Constitution only confers "extemal" collective nghts upon the Aboriginal 

peoples, such that they do not have the ability to enforce these rights against their own 

mernber~.'~' It is also noteworthy that the wording of these collsfitutional provisions 

leave one key question unanswered: which collectives of Aboriginal people actually hold 

aboriginal and treaty rights? This question will be explored below. 

2. Historical Treatment of Aboriginal Peoples and their Rights 

The view that abonginal and treaty rights are true collective rights is also 

supported by the manner in which the Aboriginal peoples were treated by the European 

nations who settied North Amenca In short, the Aboriginal tribes who inhabited this 

continent were initially considered by the Europeans to be "nations", capable of entering 

into treaties with the representatives of the European powers. This point has long been 

recognized by the United States Supreme Court in a celebrated series of decisions.lr 

More recently, the Supreme Court of Canada has itself recognized this fact several times, 

including a reference in Sioui to the fact that "the Indian nations were regarded in their 

relations with the European nations which occupied North Amenca as independent nations."lB 

120 Various legai experts agree. See for example Beaudoin, supra note 8 at 223: "les 
droits des peuples autochtones et les droits confessionnels sont clairement des droits 
collectifs." See also Hartney, supra note 8; Lenihan, supra note 69. 

12' See the discussion of interna1 and external collective rights on p. 19, above. 

Johnson v. M'lntosh, 21 U.S. (8 Wheat.) 543 (1823); Worcester v. Georgiu, 31 
U.S. (6 Pet.) 515 (1832); Cherokee Nation v. State of Georgia, 8 L.Ed. 25 (1831). 

123 Sioui, supra note 15 at 1053. See also: R v. Côté, [1996] 3 S.C.R. 139 at para 
48, Lamer C.J.; Van der Peet, supra note 19 at para. 107, L'Heureux-Dubé (dissenting). 
Notwithstanding this initial view of Aboriginal groups as nations, the Supreme Court has 
held that "there was from the outset never any doubt that sovereignty and legislative 
power .. . vested in the Crown": Sparrow, supra note 2 at 1 1 03. In fact, Canadian courts 
have generaliy adopted the position that the Aboriginal parties to treaties were not 
sovereign independent States: Hiy  River, supra note 108 at 186; Pawis v. The Queen, 



The fact that the European nations entered into treaties with the Aborigioal tnbes 

of North Amenca is probably the strongest historical factor supporthg the view that thek 

rights are true collective rights. In short, the very act of treaty-making with these tribes 

can be seen as having affirmed their status as collectives with rights separate fkom those 

of their individual members, since the treaties were negotiated and entered into with these 

tribes as separate entities, and not with individuals qua individuals. In light of this fact 

that European nations "dealt with [Aboriginal] groups, as groups, to accomplish western 

objectives ... [i]t is trdy ironic that western legal theory now questions the validity or 

existence of such group rights."lz4 

The wording of The Royal Proclamation of 176313 also supports the view that 

the rights of the Aboriginal peoples are m e  collective rights. For example, the Royal 

Proclamation expressly recogaized that the Aboriginal tribes of North America had 

communal rights to use and to dienate their land when it stated that lands in the "Indian 

temtorïes" could only be purchased fiom the Aboriginal peoples where they had consented 

as a gr ou^ or tribe to that purchase at a "public Meeting or Assembly". In effect, 

therefore, the Royal Proclamation recognized that British sovereignty did not necessarily 

deprive the Aboriginal peoples or nations of their communal, pre-existing (aboriginal) 

rights. The collective nature of the rights of the Aboriginal peoples was also recognized 

in another passage of the Royal Proclamafion that reserved to "the several Nations or 

Tribes of Indians" the territories they had not yet ceded to the Crown as thei. "Hunting 

Grounds". It is clear fkom the wording in both of these passages that the British Crown 

[1980] 2 F.C. 17 (T.D.); R v. White and Bob (1965), 50 D.L.R (2d) 631 at 617 
(B.C.C.A.), a d  52 D.L.R. (2d) 481 (S.C.C.). This helps to explain the Supreme Court's 
view that Indian treaties are "neither created nor terminated according to the d e s  of 
international law": Sioui, ibid at 1043. 

lZ4 Clinton, supra note 10 at 746. See also Slattery, "Abonginal Sovereignty and 
Imperid Clairns", supra note 92 at 697: "Someone who claims that a European state -- a 
collective entity -- had the capacity to acquire rights of sovereignty over American lands 
is hardly in a position to deny the existence of group rights." 

R.S.C. 1985, App. II, NO 1. 



viewed the rights of the Abonginal peoples as being held by Aboriginal collectives, rather 

than Abonginal individuals. 

3. Govemmental Treatment of Aboriginal Croups and their Rights 

The marner in which the federal govemment treats the rights and interests of the 

Aboriginal peoples is another indication that these nghts are true collective rights. For 

example, in a continuation of the policy set out in the Royal Proclamation, the 

govemment looks to the collective as a whole when seeking a surrender of aboriginal 

rights and interests in land.t26 Thus, the goveniment essentially operates on the 

principle that, so long as a clear rnajority of the collective agrees with any decision to deal 

with its land or interests, a lack of unanimity among the members will not be fatal. In 

short, one individual is not viewed as having sufficient rights or interests to prevent the 

collective fkom dealing with its nghts or interests. 

The Indian ~ c t ' "  provides another indication that Parliament and the federal 

govemment view the rights and interests of the Aboriginal peoples as true collective 

rights. In fact, the courts have specifically noted that "the Indian Act recognizes the 

communal nature of the rights protected by the Act."'28 Certainly, the land rights 

protected by the Indian Act would seem to be true collective rights. For example, each 

"reserve" established by the Act exists "for the use and benefit" of a "body of Indians" 

(i.e., a band).'2g Thus, as the Supreme Court has noted, "[tlhe scheme of the Indian A d  

is to maintain intact for bands of Indians, reserves set apart for them regardless of the 

wishes of any individual indian to alienate for his own benefit any portion of the reserve 

'" The same can be said for provincial govemments. An example is the 1975 James 
Bay and Northern Quebec Agreement. 

128 Oregon Jack Creek Band v. C.N.R. (1989), [1990] 2 C.N.L.R 85 at 88 
(B.C.C.A.), affd [1990] 2 C.N.L.R 96 (S.C.C.). 

12' See ss. 2 and 18 of the Indian Act. 
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of which he may be a 10catee."'~~ In fact, dthough individual band-members can obtain 

a possession interest in reserve lands, this t'certifïcate of possession'' must be specificaily 

ailotted to them by the band council, and thereafter can only be transferred by them to 

other band-members or the band it~elf. '~' 

The courts have specifically affirmed that the land rights of the Aboriginal peoples 

under the reserve system are collective nghts. For example, in Joe v. FNldZay, the British 

Columbia Court of Appeal held that an individual band-member did not have the right to 

squat on undotted reserve lands without the permission of the Band Council, on the 

grounds that the "statutory right of use and benefit [of reserve lands] ... is a collective 

rkht in common conferred upon and accruing; to the band members as a body and not to 

the band members indi~idually."'~~ Moreover, in Boyer v. Canada, the Federal Court of 

Appeal stated that the Band's interest in reserve lands "belon~s to the Band as a 

collectivitv" and "is a coIIective r i ~ h t " . ' ~ ~  These decisions make it clear therefore that, 

Save for limited exceptions, the use, benefit and title of reserve lands is vested in the 

entire band, rather than individual band-members. 

--- - 

"O R. v. Devereux, [1965] S.C.R. 567 at 572. 

13' See ss. 20, 24, 25, 28, 37 and 50 of the Indian Act. 

13' Joe v. Findlay, [1981] 3 C.N.L.R 58 at 60 (B.C.C.A.) [emphasis added]. 

13' Boyer v. Canada (1986), 65 N.R. 305 at 3 10 (F.C.A.), Marceau J.A. [emphasis 
added]. However, the court went on to hold that the Indian Act expressly permits 
"exceptions" to be made to this collective title. Moreover, in a concurring judgrnent that 
will be discussed in greater detail below, MacGuigan J.A. stated that individual rights 
should take precedence over collective rights. Note also that Marceau LA. stated, ibid at 
3 11, that the effect of allotting individual pieces of land is that the band's collective right 
"disappear[s] or is at least nispended" and the right shifts "fkom being the collective right 
of the Band to being the individual and personalized right of the locatee." This 
conclusion seems incorrect, since it is difficult to see how the band's collective right vis- 
à-vis the rest of society "disappears" simply because the band has granted a more secure 
interest in the collective title to one of its members. This is especially true since the 
Indian Act prohibits the member from alienating that interest except to other band- 
members or to the band itself. 



The argument that Abonginal groups c m  hold true collective rights is M e r  

buttressed by the fact that, under the Indian Act, a number of important individual 

political rights are subordinated to the collective will. For example, S. 39 of the Indian 

Act prohibits non-resident band-members f k m  voting with respect to the surrender of 

reserve lands to the Crown and S. 77 of the Act prohibits off-reserve individuais from 

voting in band elections.lw The existence and nature of these provisions strongly 

impIies that the rights provided for and protected under the Indian Act are in the nature of 

me collective rights rather than derivative collective rights or individual rights.13' 

It is important to note, however, that the mere fact that the I&n Act treats the 

rights and interests of the Aboriginal peoples as true collective rights is not conclusive of 

the collective nature of aboriginal and treaty rights, since the Supreme Court has 

specificd1y stated in Sparrow that the nature of aboriginal ri- is not determhed by the 

marner in which the Crown has historically treated such r ight~ ."~  

4. The Nature of Aboriginal Groups 

Another factor favouring the view that aboriginal and treaty rights are tme 

collective rights is that Aboriginal groups correspond with the type of groups that legal 

and political philosophers view as capable of and suited to holding legal and moral 

'" Note that these provisions were declared inoperative with respect to one band on 
the grounds that they contravene the equality guarantee in S. 15 of the Charter: 
Butchewana Indian Band v. Canada (Minister of lndian and Northern Affairs) (1 W6), 
[1997] 3 C.N.L.R 21 (Fed. C.A.), mg (sub. nom. Corbiere v. Canada) [1994] 1 
C.N.L.R. 71 (T.D.), [Leave to appeal to S.C.C. granted, April24, 19971. 

13' This point is made by Kapashesit & Klippenstein, supra note 10 at 949-51. 

'36 See Sparrow, supra note 2 at 1101 and 1099, where the Supreme Court cautioned 
that "the nature of government regdation cannot be determinative of the content and 
scope of an existing aboriginal right", and that "an aboriginal right should not be defined 
by incorporating the ways in which it has been regulated in the past." 



collective rightd3' For example, Aboriginal groups are not merely an aggregate of 

individuals, but sociological cornmunities of people who usually share a common heritage, 

culture, religion, language, history, traditions and destiny. Further, Aboriginal groups 

usually have a distinct historical land base and their members generally have a common 

identity and often act in the communal interest as weli as their own individual interests. 

Liberal-individualists would argue that, because the interests of other groups in 

Canada are ably protected using derivative collective rights, there is no need to recognize 

the Aboriginal peoples as having tme collective rights. It is important to note, however, 

that there are signincant ciifferences between the Abonpinal peoples and other minority 

communities in a ana da.'^' For example, the Aboriginal peoples occupied North 

Amerka as distinct cornrnunities long before Canada itself existed or these other 

coxnmunities formed. "' Therefore, unlike other rninority communities, the Aboriginal 

peoples ciid not immigrate to Canada, and thus did not knowingly or willingly consent to a 

liberal-individualist political Moreover, the Abonginal peoples constitute 

sociological and ethnic communities that have evolved over hundreds or, Ui some cases, 

thousands of years. Their special rights are derived from, and defined by, the fact that 

they have continuously lived as distinct communities in a defined historical temtory, a 

fact that also sets them apart fiom the vast majority of other minority cornmunities in 

society. Finally, in addition to once being considered "independent nations" by the 

"' See the discussion above on p. 16. 

See M e r :  J. Danley, "Liberalism, 
(1991) Philosophy & Public Afairs 1; Van 
Klippenstein, supra note 10 at 944. 

Aboriginal Eüghts and Cultural Minorities" 
Dyke, supra note 22 at 3 1-32; Kapashesit & 

139 Lamer C.J. emphasized this factor in Van der Peet, supra note 19 at para. 30, 
when explaining why the Aboriginal peoples have a difEerent legal and constitutional 
statu than the other minority groups in Canadian society. 

'" Kapashesit & Klippenstein, supra note 10 at 942. 
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European p~wers,'~' the Aboriginal peoples are the ody minority cornmunities within 

Canada that entered into treaties with the Crown (Le., the rest of society). 

Thus, for ail these reasons, but phcularly as a means of ensuring their continued 

existence and viability in society, Aboriginal groups would seem to be the type of group 

that should be acknowledged as holding collective rights. In fact, it has been argued that 

o u .  society is under a moral obligation to vest groups such as the Aboriginal peoples with 

collective rights, since "once such a community is shattered it cannot be put back together 

again. To pretend that individual rights without the addition of powerful collective rights 

and powers would preserve [them] would . . . be disingenuous. " '" 

5. Aboï-iginaI Perspective and Treatmeat of Eüghts 

The fmal factor that supports the view that aboriginal and treaty rights are tme 

collective rights is that the Abonginal peoples themselves have traditionally regarded and 

treated their rights and interests as collective in nature. Indeed, this fact is legally relevant 

in light of the Supreme Court of Canada's direction in Spmow that, when defining the 

rights of the Aboriginal peoples, it is "crucial to be sensitive to the aboriginal perspective 

on the meaning of the rights at stake."'" Of course, in addition to the Aboriginal 

perspective, it is also necessary, when examining the collective nature of a certain group's 

rights, to look at the manner in which that group historically treated its interests, since the 

nature of aboriginal rights is determined by reference to the culture, custorns, laws and 

traditions of the pre-contact group, rather than by common law concepts.'" 

" See the discussion above on p. 36. 

'42 McDonald, supra note 30 at 230. 

143 Spamow, supra note 2 at 11 12. Recently, the Supreme Court strongly 
reemphasized this p ~ c i p l e  in Van der Peet, supra note 19 at para. 49, Larner C.J., and at 
para. 145, L' Heureux-Dubé J. (dissenting). 

'" Van der Peet, ibid at para. 62, Lamer C.J.; Mabo, supra note 3 at 49. 



Although it is beyond both the scope and expertise of this discussion to provide a 

comprehensive or definitive summary of the Aboriginal perspective on their nghts, it can 

be said that the Aboriginal peoples of North America have traditionally rejected liberal- 

individualism and individual nghts in favour of collective rights and consens~alism.'~~ 

In fact, individual nghts have usually been regarded as "unthinkable" in most Abonginal 

societies, since "individual self-interest was viewed as inextricably intertwined with tribal 

survival. That is, the general good and the individual good were vimially identical".'" 

In iight of this, it should corne as no surprise that many of the Aboriginal tribes 

that occupied North Amenca pnor to and after European settlement had no concept of 

individual rights in land.'47 Instead, land was merely a commodity to be used 

collectively by the tribe for hunting and fishing. Furthemore, these hmting and fishing 

activities were prirnarily, if not wholly, communal. in nature,14' since they were often 

exercised cooperatively and tribal customs and social norms often favoured communal 

- - ---- - - - - 

See for exarnple M. Boldt & J.A. Long (eds.), R e  Questfir Justice: Aboriginal 
Peoples and Aboriginal Rights (Toronto: Universif/ of Toronto Press, 1985), especially 
Boldt & Long, "Tribal Philosophies and the Canadian Charter of Rights and Freedoms" at 
165, and Boldt & Long, "Tribal Traditions and European-Western Political Ideologies: 
The Dilemrna of Canada's Native Indians" at 333. See also: M.E. Turpel, "Aboriginal 
Peoples and the Canadian Charter: Interpretive Monopolies, Cultural Differences" (1 989- 
1990) 6 C.H.R.Y.B. 3; Clinton, supra note 10. 

lM Boldt & Long, ibid at 167. See also: Turpel, ibid. at 30; Clinton, ibid at 742; 
Svensson, supra note 10 at 43 1. Thus, as Boldt & Long note, ibid. at 166, in Aboriginal 
societies, "the individual is characterized as the repository of responsibilities rather than as 
a claimant of rights." 

14' It is interestkg to note that Boldt & Long, ibid at 340, state that "most tribes had 
no concept of private or collective land ownership. They believed al1 land belong to the 
Creator.. . " [emphasis added] . 

14* It must be stressed that this discussion regarding the collective nature of traditional 
Abonginal practices is very generalized and, in many ways, speculative. It is necessary to 
undertake a detailed anthropological study of each group's historical practices and customs 
whenever this question arises. 



distribution of the catch.'" One Ontario court provides a useful description of the 

collective nature of Aboriginal tribal practices, when it commented that fishing by the 

Ojibway peopIe "was not [carried out] by individual fishermen merely to feed their own 

fainilies, but rather was a community-baseci, collective activity in which the benefits were 

shared arnongst the members of the commurity generalIy and directed to the subsistence 

of the group as a w h ~ l e . " ' ~ ~  However, notwiuistanding this general communal 

emphasis, it must be noted that there are also indications that, for some Aboriginal people, 

there was a strong individual element to many of these acti~ities.'~' Nevertheless, on 

the whole, it can be said that the Aboriginal peoples have traditionally used their lands 

and resources in a communal manner and for a collective benefit, 

Today's Aboriginal peoples continue to emphasize the collective nature of their 

rights. For example, the general Aboriginal perspective on their land rights likely accords 

with the statement that "ownership does not rest in any one individual, but belongs to the 

tribe as a whole, as an entiq. The land belongs not only to the people presently living, 

but it belongs to pst generations and to future generations.""' The continuing 

Aboriginal ernphasis on the collective nature of their rights is also reflected by the fact 

that one of the goals of the Aboriginal peoples during the discussions leading up to the 

1982 amendments to the Canadian Constitution was to ensure recognition of their rights as 

149 See: H. Driver, Indians of North America, 2nd ed., (Chicago: University of 
Chicago Press, 1969) at 85, 97-99. 

I5O R v. Jones and Nu@iwon, supra note 103 at 194. 

"' For example, Alexander Morris, who negotiated many of the historical treaties 
with the Indians on behaif of the Crown, wrote that "[fJrom what 1 have been able to 
learn of the North country, it would appear that the Indians there act rather as individuals 
than as a nation, and that any tribal organization which may exist is very slight. They 
live by hunting, and by individuai effort.": A. Morris Indian Treaties and Surrenders, 
vol. 3, (Saskatoon: F i f i  House Pubüshers, 1993) at 61. 

L. Littlebear, "A Concept of Native Title" [1982] 5 Can. Legal Aid Bul. 99, 103. 



collective rights.'" The importance attached to collective rights by the Aboriginal 

peoples is eloquently set out by Boldt and Long: 

Although Indians want constitutionai protection fiom abuse by the larger 
society, they believe that their security lies in laws protecting their 
collective nghts, not their individual rights. They want to be protected as a 
group, not as individuals ... They do not reject individualized conceptions 
of ... rights ... Indeed, they accept the need for such guarantees in western 
societies. But they do assert that the doctrine of individualism and inherent 
indienable rights ... is not part of their cultural heritage, serves no positive 
purpose for them, and threatens their integnty and survivai as a unique 
people. l" 

Thus, most Aboriginal people are of the view that their rights are collective rights and 

shouid be viewed as such by society's legal authonties. 

B. JURISPRUDENCE 

Although the factors canvassed above strongly demonstrate that aboriginal and 

treaty rights are best described as true collective rights, the more important question fiom 

a positive law perspective is how the courts have dealt with this issue. Since very few 

Canadian courts have examined this question in any detail, it is useful to look at how 

courts in other jurisdictions have addressed this question. 

1. Of her Jurisdictions 

The first Commonwealth judicial decisions to admit the possibility that the rights 

of the Aboriginal peoples are held by collectives -- despite the fact that this 

characterization differs fiom the usud western conception of land rights -- were three 

decisions of the Privy Council relating to the rights of the indigenous peoples in British 

'" Kapashesit & Klippenstein, supra note 10 at 949. 

'" Boldt & Long, supra note 145 at 172-73. 



colonies in Afiica: the 19 19 decision of Re Southem Rh~desia , '~~ the 1921 decision of 

Amodu ~î j rni , '*~ and the 1926 decision of Sobhuza II v. ~iller."' All three of these 

decisions merely mentioned the collective nature of these rights, however, without 

exarnining this point in any detail.'58 In Re Southern Rhodesia, the Privy Council 

specificaily recognized "that the ownership of the lands was 'tribal' or 'communal"', 

although the court hedged slightly by immediately noting that "what precisely that means 

remains to be a~certained".~~~ Two years later, in Amodu Tïjani, the Privy Council 

again recognized that aboriginal interests in land d l y  vest in a collective when it noted 

that the "titie is prima facie based, not on such individual ownership as English law has 

made familiar, but on a communal usufkuctuary occ~pation."'~~ In Sobhwa II W. Miller, 

the Privy Council expressly referred to Amodu Tumi when it declared that "[tlhe notion 

of individual ownership is foreign to native ideas. Land belongs to the cornrnunity and 

not to the individual. " 16' 

Although these references were brief, the decisions themselves were ground- 

breaking, in that they admitted the possibility that the common law rights of the 

Aboriginal peoples to land vested in collectives, rather than in individuals or in a number 

of identified individuals. This contrasted with the marner in which British law generaily 

treated interests in land, and was also distinctive in that it allowed common law rights to 

lSs Re Southern Rhodesia, [1919] A.C. 2 1 1 (P.C.). 

Is6 Amodu Tijani, supra note 4. 

'57  Sobhuza II v. Miller, [1926] A.C. 518 (P.C.). 

Is8 Since the Privy Council only made passing reference to the collective nature of 
the rights in these decisions, their facts are of little significance for this discussion and 
will not be discussed here. 

Is9 Re Southern Rhodesia, supra note 155 at 23 3. 

'" Amodu Tijani, supra note 4 at 409-410. See aiso at 403-404: "The title, such as 
it is ... may be that of a community. Such a comrnunity rnay have the possessory title to 
the common enjoyment of a usufruct." 

16' Sobhwa II v. Miller, supra note 1 57 at 525. 



be held by an unincorporated association of people. In fact, the signincance of these early 

decisions c a ~ o t  be underestimated, for fkture decisions in this area have been guided by 

this initial reasoning and have not questioned it. Nevertheless it was many years before 

Canadian and Commonwealth courts again referred explicitly to the rights of the 

Abonginal peoples as collective rights. 

In Austrdia, "the concept of communal title [for the Abonginal peoples] has never 

been seriously questioned, and is implemented by all lands rights legislation except 

~ueensland."'~~ Moreover, the collective nature of the rights held by the Abongines of 

Australia is emphasized in each of the five substantive judgments of the Australian Kigh 

Court in its landmark 1993 Mabo decision that considered whether aboriginal title still 

existed in ~us t ra l ia . '~~  For example, Toohey J. declared that "[slpeaking generally, 

traditional or Native title is communal and the rirrhts it eenerates belong to the moup as a 

wi~ole"- '~~ Deane and Gaudron JJ. emphasized that "[olrdinarily, common law Native - 9  

title is a communal Native title and the rights under it are communal rights enjoyed by a 

tnbe or other g r o ~ p " ; ' ~ ~  and Breman J. stated that a "communal native t i ~ e  enures for 

'62 H. McRae, G. Nettheim & L. Beacroft, Aboriginal Legal h e s :  Cornmentav 
and Materials (Sydney: Law Book Co., 199 1) at 182. Recent Australian legislation also 
emphasizes the collective nature of the rights held by the Abonginal peoples: Native Title 
Act 1993 (Cth). 

'63 Mabo, supra note 3. Note that Mabo has significantly infiuenced the recent 
thinking of the Supreme Court of Canada on the nature of aboriginal rights. See for 
example Van der Peet. supra note 19 at para. 40, Lamer C.J. 

'" Mabo, ibid at 143 (h 526) [emphasis added]. Toohey J. cited some case law for 
this proposition, inciuding Amodu Tgani, supra note 4. 

16' Ibid. at 88. Deane and Gaudron JJ. aiso noted, ibid at 80, that "Cals was the case 
in other British Colonies, the claim to the land was ordinarily that of the tribe or other 
group, not that of an individual in his or her own right." See also ibid at 64, 70, 71, 
Deane & Gaudron JJ. 



the benefit of the community as a ~ h o l e " . ' ~ ~  Dawson J. aiso suppoaed this view that 

aboriginal rights and aboriginal title1" can only be held by Aboriginal collectives, and 

not by individuais: 

Whatever the tme character of traditionai Native title, it seems that it can 
only be claimed by or on behalf of a group of native inhabitants and that it 
does not support the claim of an individual to a particular parcel of 
land. 16' 

Thus, the court in Mabo was clearly of the opinion that the rights of the Aboriginal 

peoples are collective rights that vest in Aboriginal groups. Subsequent Australian courts 

have followed Mabo. For example, in Mason v. Tritton, Kirby J. held that "native title to 

the use, possession and occupation of land is normally held by a community."'" 

c. United States 

Although "aboriginal law in the United States is signincantly different from 

Canadian aboriginal  la^",'^" it is nonetheless useful to observe that American courts 

have aiso consistently held that aboriginal and treaty rights are collective rights. 

According to scholar Felix Cohen, the fact that Amencan courts have treated the rights of 

16' Although the court in Mabo was prima face concerned solely with aboriginal 
title, it was in fact cons ide~g  the general nature of aboriginal rights, since it broadly 
defmed "native title" to include all nghts and interests of the Aboriginal people. See, for 
example the defhition provided by Breman J., ibid at 48: "The term 'Native titie' 
conveniently describes the interests and rights of Indigenous inhabitants in land, whether 
communal, group or individual, possessed under the traditional laws acknowledged by and 
the traditional custorns observed by the Indigenous inhabitants." 

Ibid at 125, Dawson J. 

169 Mason v. Tritton (1994), 34 N.S.W.L.R. 572 at 581 (C.A.), Kirby J. 

170 Van der Peet, supra note 19 at para. 35, Lamer C.J. Thus, Amencan case law is 
more relevant for its "articulation of generai principles ... than ... specific legal holdings": 
ibid. The differences between the two jurisdictions result fiom fundamental constitutional 
and histoncd distinctions. See M e r  R. v. Van der Peet, [1993] 4 C.N.L.R. 221 at 243 
(B.C.C.A.), Wallace J.A., affd Van der Peet, ibid 



the Aboriginal peoples as collective nghts "is a consequence of three factors: the legal 

systems of most tribes treated land commundiy; the European powers uniformly treated 

tribal title as communal;" and the European powers generally only aliowed tribal title to 

be alienated to them by tribes acting c~llectively.'~~ 

Perhaps the best example of a collective rights decision in the Amencan context is 

the 196 1 Whitefoot case,'* where an individual Aboriginal claimed compensation from 

the federal govemment on the grounds that her exdusive fishing sites had been destroyed 

by flooding due to the construction of a dam. Because the individual's tribe had already 

been compensated for the loss of the fishing sites, the US. Court of Claims decided that 

the issue was "whether the nght to use these six fishing stations ... were her individual 

private property or a part of the communal property of the tribe."'" Afier noting that 

"communal holding of property is in accord with normal Indian custom", the court 

concluded that "pro~ertv is vested in a tribe reven thoughl it is the individual member 

who enjoys the use of the ~ropertv." '~~ AS a result, the court held that the use of the 

fishing stations was a "tribal right", and that even though some individuals had sole use of 

certain stations, they had "no property right against the Tribe."'" Thus, the court 

rejected the individual plaintifYs claim for separate compensation on the grounds that the 

collective award to the tribe included compensation for any rights of its individual 

members. In effect, the court in Whitefoot indicated that, even if the individual had 

certain rights or interests according to the interna1 customs of the tribe, she could not 

oppose them against the govemment, since the law treated these interests as components 

'" F. Cohen, Handbook of Federal Indian Law (1 982 ed.) (Charlottesville, Va:  
Michie Bobbs-Merrill, 1982) at 605 (fn 2). 

IR Whitefoot v. United States, 293 F.2d 658 (Ct. Cl. 1961), cert. denied 369 U.S. 818 
(1962). See also: Oneida lndian Nation v. County of Oneida, 414 U.S. 661 (1974). 

'" Ibid at 66 1 and 663 [ernphasis added]. 

'" Ibid at 663. See also the court's statement, ibid at 663 (fh IO), that "broadly 
speaking, the fishing rights upon the river belong to the tribe." 



50 

of a collective nght that vested in the tribe. The Whitefoot decision demonstrates, 

therefore, that the courts are prepared to recognize the rights of the Aboriginal peoples are 

true collective rights in certain cir~umstances.~~~ In particular, it afnrms and continues 

the traditionai view of society's legal authorities, dating back to the original cession of 

aboriginal lands, that the land and resource rights of the Aboriginal peoples are true 

collective rights that are dealt with by Aboriginal groups qua groups. 

American jurisprudence pnor to the Whitefoot decision had also decided that 

aboriginal and treaty rights are held by Indian tribes and not by their individual members. 

For example, in The Cherokee T m t  Funk, the U.S. Supreme Court held that the lands 

reserved to the Cherokee "belonged to the Cherokee Nation as a political body, and not to 

its individual members. " '" Moreover, in Cherokee Nation v. Journeycake, the U. S. 

Supreme Court concluded that whatever titie was "conveyed" to the Cherokees, vested in 

the "nation, and no title was vested in severalty in the Cherokees, or any of them."'" 

Further, in Prairie Band of Potmatorni Indians v. United States, the Court of Claims held 

that: 

- - 

176 Abonginal people might argue that the courts are only too willing to recognize 
their rights as true collective rights in situations that benefit the govemment, as was the 
case in Whitefoot. 

I n  The Cherokee Ths t  Funk, 1 17 U.S. 288 at 308 (1886). See also the statement, 
ibid. that "treaties of cession must, therefore, be held not only to convey the common 
property of the Nation, but to divest the interest therein of each of its members." 

17* Cherokee Nation v. Journeycake, 155 U.S. 196 at 207 (1894). See also: United 
States v. Chase, 245 U.S. 89 at 92 (1917): "The Indian nght of possession was in the 
tribe ... The possessory right was enjoyed by al1 the members in common, none having a 
several nght in any part of the reservation."; McDougal v. McKq, 237 U.S. 372 at 383 
(1 91 5) [quoting Shulthis v. McDougal, 170 F. 529 at 534-535 (8th Cir. 1909), appeal 
dismissed 225 U.S. 561 (1 9l2)]: "So long as the tribal relations continued, a member had 
no right to have a share of the tribal property set off to him as his private, separate 
estate."; Choate v. Trapp, 224 U.S. 665 at 67 1 (1 9 12): "The individual lndian had no 
title or enforcible (sic) right in the tribal property."; United States v. J h ,  409 U.S. 80 
(1972): [tlitle was "in the tribe, and not in the individuals, although held by the tribe for 
the common use and equal benefit of all  the members." 



This right to use the land is ... the p ropeq  of the band, tribe, or nation of 
Indians that occupies the land, either by Indian title or a right of occupancy 
that is recognized by the United States by treaty. The individual's right to 
use depends upon tribal Iaw or custom. The tribal right to use is 
communal. No instance is known of individual ownership of tribal 
lands. l m  

In the United States, therefore, an individual's right to exercise abonginaï and treaty nghts 

is contingent upon tribal rnembenhip.180 

As the above jurisprudence demonstrates, the aboriginal and treaty rights that are 

held by American Indian tribes in real and personal property can been referred to as "a 

unique form of property nght in the Amencan legal system" -- one that is charactenzed 

chiefly by the fact that these rights vest in tribes and are indienable by individual tribal 

members to non-rnembers of the tribe: 

Tribal property is a form of "ownership in common"; it is not andogous to 
tenancy in ~ ~ î ï ~ ï i ~ n ,  however, or other collective forrns of ownership 
known to Anglo-American private property law because an individual tribal 
member has no dienable or inheritable interest in the communal holding.* 
Rather, tribal property interests are held in cornmon for the benefit of all 
living members of the tribe, a class whose composition continually changes 
as a result of births, deaths and other factors.'" 

Prairie Band of Potavutomi Indium v. United States, 165 F. Supp. 139 at 147 
(Ct. Cl. 1958), cert. denied 359 U.S. 908. The Court cited several cases for this 
proposition, iacluding Cherokee Thzut Fun&, supra note 177; Sisemore v. Brady, 235 
U.S. 441 at 442 (1914); Delaware Indians v. Cherokee Nation, 193 U.S. 127 at 137 
(1904). See aiso US. v. State of Waîhington, 476 F. Supp. 1 10 1 at 1 1 10 (W.D. Wash. 
1979), a f d  641 F.2d 1368 (1981). 

18* See generaily Cohen, supra note 17 1 at 607. See for example: HuZbert v. United 
States, 283 U.S. 753 at 762-763 (1931); Prairie Band, ibid. 

18' Cohen, ibid at 472. As shail be seen infia, however, there might be instances 
where some tribal property is "inheritable" if this confonns with the group's customs. 
The note (*) referred to several of the cases cited in note 179 supra, including Prairie 
Band, Sizernore, and Delaware Indium. See also: Chippewa Indians v. United States, 
307 U.S. 1 (1939); Delaware Tribal Business Comm v. Weeks, 430 US. 73 (1977). 



Interestingly enough, Arnerican courts have m e d  that aboriginal and treaty 

rights vest in tribes even where proof exists that certain tnbes recognized interna1 

individual rights at the t h e  they entered into their treaties. Thus, in Us v. State of 

Washington, the U.S. Court of Appeals decided that the individual ownership of certain 

reef net locations by certain rnembers of the Lummi tribe was "an abberation fiom the 

general communal pattern of Indian property ownership" that "must be interpreted with 

reference to the general pattern of ownership."'" In making this ruling, the court 

speci£îcally followed the Whitefoot decision, stating: "the fact that, in general, indians 

held property communally has led the courts to hold that pro~ertv ri*. vis-a-vis the 

United States are vested in the tnbe not in the individual."'" The court concluded, 

therefore, that "so far as  the United States is concerned, under the treaty, the nght to 

engage in reef net fishing belongs to the Lummi tribe."'84 Although this conclusion 

would seem to contradict the fact that the tribe had recognized individual ownership of 

certain of these rights, there is actualty no contradiction. In fact, as the court emphasized 

in several statements, the fishing rights in question, even though they had an individual 

dimension, were actually collective nghts vis-à-vis other nghts in society. For instance, 

the court noted that when making treaties "[elach tribe bargained as an entity for rights 

which were to be enjoyed collectively"; and that the land rights or reservations they had 

bargained for "were reserved to each tribe qua tribe."'85 The court also noted, albeit in 

passing, another extremely significant point: any individual nghts of the tribal members 

were actually dependent upon the tribe's collective structure and rights, since "the concept 

of 'property' can scarcely exist outside a legd frame~ork." '~~ In the end, therefore, the 

'" US. v. State of Wmhhgton, 520 F.2d 676 at 691 (9th Cir. 1975), cerf. denied 423 
U.S. 1086 (1976). Note that this decision is one of a series of important cases regarding 
treaty fishing rights in the State of Washington. 

lg3 Ibid at 69 1 [emphasis added]. 

'" Ibid 



Us v. Washington decision stands as another in the long line of Amencan cases that have 

held that the rights of the Aboriginal peoples are collective rights. 

2. Canada 

To date, very few Canadian courts have considered the question of whether 

aboriginal and treaty nghts are collective rights. In fact, even where the courts have 

referred to the rights of the Aboriginal peoples as "collective rights", these statements have 

almost always been of a passing nature, and no court has conducted an in-depth 

examination of what it means to characterke aboriginal and treaty rights as collective 

nghts. As a result, it is both usefd and necessary to look at all judicid statements on this 

question in order to determine whether Canadian courts view the rights of the Aboriginal 

peoples as tme collective rights. 

Prier to examinhg judicial pronouncements on this question, it is instructive to 

note that Canadian courts have implicitly affirmed the collective nahue of aboriginal and 

treaty rights in other ways. For example, even though the Indian Act does not 

gant corporate status to Indian bands or allow them to sue or be sued, the courts have 

held that bands do indeed have a legal status distinct fiom their individual members. 

Although Indian bands are not necessarily the entities that hold aboriginal and treaty 

rights, this development is nonetheless signifïcant, especiaily since Indian bands will often 

form the core of any rights-holding Aboriginal community. One of these cases is Kucey 

v. Peter Ballantyne Band Council, where the Saskatchewan Court of Appeal held that, 

because Indian bands have been given significant statutory nghts to contract and incur 

legai obligations, "they have an existence in law which is beyond that of their individual 

members", even though they are unincorporated entities.'" As a result, it can be said 

that, even though Aboriginal groups such as Indian bands are technically unincorporated 

'" Kucey v. Peter Ballantyne Band Council, [1987] 3 C.N.L.R. 68 (Sask. C.A.). See 
also Clow Darling Ltd v. Big Trout Lake Band, [1990] 4 C.N.L.R 7 at 8-9 (Ont. Dist. 
Ct.), where the court held that an Indian band has the "capacity to function and assume 
obligations ... separate and apart fiom its individual members." 



entities, they have the right to contract, the ability to incur legal obligations and the ability 

to enforce those obligations in the courts. in short, they have a Iegal existence separate 

fiom that of their rnembers. In facf this point was expressly recognized by the Federal 

Court Trial Division in the decision Wewîzyahm Indian Band v. Wewayakai Indian Band, 

where the court stated that Canadian society has "recognized the rights of Indian social or 

racial oraanizations, be they bands, tribes or nations, to enter into treaties, contracts and 

obligations, and acauire certain ri*." Ig8 

This development in the law is extremely significant, since by departing fiom 

previous jurisprudence on this question,i8g these cases support the view that Aboriginal 

collectives can and do hold aboriginal and treaty rights, even though, in generd, the law 

does not d o w  other unincorporated associations to hold nghts distinct fiom their 

members. As a result, these cases supplement a number of interesring theories by 

commentators as to how Abonginal groups can hold nghts. For example, Lester has 

argued that the act of treaty-making incorporated Aboriginal groups by Royal 

~rero~ative, '~'  and McNeil has argued that pre-sovereignty Aboriginal groups c m  be 

seen as h a h g  agreed amongst themselves to occupy and use lands on a communal basis, 

Is8 Wewayakum Indian Bond v. Wewayakai 
(T.D.) [emphasis added] . 

Prior case law held that bands and band 

Indian Band, [1991] 3 F.C. 420 at 429 

councils could not be sued in their own 
name, but only through individuals who are named in a representative capacity. See also 
Manitoba Métis Federation v. A.-G. Canada, [1988] 3 C.N.L.R 39 (Man. C.A.), where 
the court rejected a claim by the Métis "people" to collectively assert the rights of their 
ancestors. However, the dissenthg judgment is interesting in that O'Sullivan J.A. 
examined the legai bias against allowing rights of a "peoplet' to be asserted. He 
eventually decided, on the basis of S. 35 of the Constitution Act, 1982, that "it is 
impossible to have rights without a remedy and the rights of the Métis people must be 
capable of being asserted by sornebody": ibid at 48. 

G. Lester, "Do Treaty Indians Have a Corporate Personality? A Note on the 
Pawis, Bluc@ot and Bear Islrrnd Cases" [1990] 1 C.N.L.R 1. These cases are discussed 
infia. 
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such that this agreement and their status as an unincorporated associations would have 

been incorporated into the common law.Ig1 

a. Aborigr'nal Rights Decisions 

The most definitive and widely-quoted statement by a Canadian court that 

aboriginal rights are collective rights is found in the 1990 Sparrow decision, where the 

Supreme Court remarked that "[flishuig rights are not traditional property rights. They 

are rights held b~ a collective and are in keeping with the culture and existence of that 

g r o ~ ~ . " ' ~ ~  Although many Canadian courts have been guided by this brief statement 

since it was made, upon closer examination it is remarkable both for its vagueness and 

what it did not Say. Most notably, it did not identifi which Aboriginal collectives actually 

hold aboriginal and treaty rights. In any event, this passage was Iikely never intended to 

serve as the Supreme Court's definitive statement on the collective nature of abonginal 

rights and who controls them, since it was essentially made in passing while the court was 

enunciating a special justification test. In fact, it is quite possible that the court was 

inattentive to the fact that, taken to its extreme, this concept of allowing collectives to 

hold nghts implies collective regdation and could even allow the majority of the 

collective to deprive certain individual members of their Uiterests in the collective right. 

For al1 of these reasons, it is necessary to look to other judicial pronouncements on the 

collective nature of aboriginal rights in order to understand the state of the law on this 

question. 

Prior to the Sparrow decision, most of the references by Canadian courts to the 

collective nature of aboriginal rights had been implicit rather than explicit. For example, 

the common law test for proving the existence of aboriginal rights and aboriginal title has 

19' See M e r  K. McNeil, Cornmon Law Aboriginal Title (Oxford: Clarendon Press, 
1989) at 21 3-214, where the author bnefly examined "the issue of how an unincorporated 
body with a fluctuahg membership can hold land": ibid at 291 (fh 202). 

'92 S p m w ,  supra note 2 [emphasis added]. 



always required that claimants prove that they are, and their ancestors were, rnernbers of 

an "organized s~cie ty" . '~~ This concept of an "organized society", first enunciated by 

the Supreme Court in CuIder,'" clearly reinforces the collective nature of abonginal 

rights and aboriginal titie. 

In its most recent decisions on aboriginal rights, the Supreme Court continued to 

refer to this concept of "organized societies" and continued to emphasize the collective 

nature of aboriginal rights and aboriginal title. For example, in the Van der Peet decision, 

the majority approvingly quoted Pentney's position that aboriginai nghts are "collective 

rights".'g5 Moreover, in both Van der Peet and its cornpanion decisions, the court 

referred many times to "societies", "commuriities" and "g r~ups" , ' ~~  and implied 

numerous times that ody groups c m  hold abonginal r i g h t ~ . ' ~ ~  In the Gludstone 

decision, for instance, the court, when discussing "aboriginai rights holders", referred to 

them as "gro~ps". '~~ In fact, the test enunciated by the majority of the court in Van der 

lg3 See: Humlet of Baker Lake v. Minister of Indian A m s ,  [1979] 3 C.N.L.R 17 
(F.C.T.D.); Ontario (Attorney General) v. Bem Island Foundation, [1991] 2 S.C.R. 570, 
afYg [1989] 2 C.N.L.R. 73 (C.A.); Delgamuukw, supra note 3 at 579. 

lg4 See the oft-quoted statement by Judson J. in Calder, supra note 87 at 328, that 
"when the settlers came, the Indians were there, organized in societies and occupying the 
land as their forefathers had done for centuries. This is what Indian titie means." 

19' Van der Peet, supra note 19 at para. 41, Lamer C.J., quoting fiom Pentney, supra 
note IO at 258. 

'% See for example the references in the majority judgment of Van der Peet, ibid at 
paras. 30-35, 40, 44, 52, 55-63, 69-73. 

'" See: Van der Peet, ibid. at paras. 62, 69, Lamer C.J.; at paras. 274-280, 
McLachlin J. (dissenting); Gladstone, supra note 94 at paras. 38, 57, 68, Lamer C.J.; R. 
v. N.T.C. Smokehouse Ltd, [1996] 2 S.C.R. 672 at para. 23, Lamer C.J.; at para. 95, 
McLachlin J. (dissenting); Adams, supra note 88, at paras. 26, 46-47. 

19' Gladstone, ibid at para. 65. See also Gladstone, ibid at para. 95, where 
McLachlin J. (dissenting) referred to the fact that "the collective nature of the aboriginal 
right" means that, for the goverment to merely allow a number of individual members to 
fish, "does not permit the inference that the poup right has been satisfied." [emphasis 
added] . 



Peet regarding the proof of aboriginal rights strongly implies that aboriginal rights can 

only be claimed and held by Aboriginal collectives, since it requires that an aboriginal 

right "must be an element of a practice, custom or tradition integral to the distinctive 

culture of the aboriginal gr ou^ claimiog the right" and claimants must demonstrate that 

"the practice, tradition or custom ... was one of the things that t d y  made the societv what 

it was."'" Not only does this test infer that only groups can hold aboriginal rights, but 

it emphasizes that the court views these rights as requiring a collective for theu existence. 

Indeed, by focusing upon the nature of an Aboriginal society's traditions, culture and 

customs, the Supreme Court has sent a clear signal that it views aboriginal rights as 

collective rights, since customs, traditions and culture, by their very nature, cannot and do 

not exist without a community to create them and give them meaning. In other words, 

because abonginal rights are those activities that are integral to an Aboriginal group's 

distinctive culture, it follows that there must be a collective to establish and exercise these 

rights, since a distinct culture cannot be created or maintained by an individual. 

In addition to these implicit references, several Canadian courts have more 

explicitly noted that aboriginal rights are collective rights, inspired principally by the 

Supreme Court's statement in Sparrow. Most of these explicit references are fleeting, 

however, and it is difficult to Say whether the courts in these decisions view aboriginal 

rights as true collective rights or derivative collective rights. Interestingly enough, most 

of these express references to the collective nature of aboriginal rights emanate fiom the 

British Columbia Court of Appeal. For example, in the 1993 Van der Peet and 

Smokehouse decisions, Lambert LA. of the B.C.C.A., in dissent, referred to the "collective 

holders of the aboriginal r @ ~ t " ' ~  and to the claimants' "collective aboriginal title to the 

'* Van der Peet, supra note 19 at paras. 46 and 55 [emphasis added]. See also Van 
der Peet, ibid at para. 33, Lamer C.J.: "bloth aboriginal title and aboriginal rights &se 
fiom the existence of distinctive aboriginal communities occupying 'the land as their 
fore fathers had done for centuries"' [emphasis added] . 

Van der Peet, supra note 170 at 258-259, Lambert J.A. (dissenting). 
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fi~hery".~*' Other decisions have also made brief references 

rights are "collective rights" ," including the 1 995 Sampson 

majority of the British Columbia Court of Apped held that, 

to the fact that aboriginaI 

decision, where the 

when applying the Spmrow 

justification test, "this enquiry should be focused on the collective right of the Band"Fo3 

It is important to note, however, that the 1990 Spmrow decision was not the fist 

Canadian judgrnent to refer explicitly to the collective nature of aboriginal rights. For 

example, in the 1973 decision of Re Paulette, the N.W.T. Supreme Court held that one of 

the well-established characteristics of aboriginal title is that "it is a communal ~ight ."~"~ 

Further, in the 1982 Quebec Protestant School Boardr decision, Deschênes C.J. of îhe 

Quebec Supenor Court noted that the rights of the Aboriginal peoples are "a ciear case of 

collective right~".'~~ Nor was Sparrow the first Cime that the Supreme Court of Canada 

had itself referred to aboriginal rights as collective rights. In a 1987 decision regarding 

the freedom of association, McIntyre J. noted that most constitutional rights, except for 

denominational rights and aboriginal rights, are individual in nature, but that these two 

rights "involve g r o ~ ~ s " . ~ " ~  In fact., McIntyre J. essentially stated that the rights of the 

Aboriginal peoples are true collective rights, when he declared that "aboriginal rights ... 

201 R. V. MX'. Smokehouse, [1993] 4 C.N.L.R.. 158 at 220 (B.C.C.A.), Lambert J.A. 
(dissenting), a f fd  Smokehouse, supra note 197. 

202 See for example: Jones and Na+on, supra note 103 at 192, 198; R. v. Bones, 
[1990] 4 C.N.L.R. 37 at 43 (B.C. Prov. CL). 

203 R. v. Sampson, [1996] 2 C.N.L.R. 184 at 188, 195 (B.C.C.A.), afTg (on this 
point) [1992] 3 C.N.L.R. 146 at 150, 152 (S.C.). See also: R. v. Little, [1993] 3 
C.N.L.R 214 at 217 (B.C.S.C.), rev'd [1996] 2 C.N.L.R. 136 (C.A.) where this point was 
not addressed. 

'" Re Paulette and Registrar of Titles (No. 2) (1974), 42 D.L.R (3d) 8 at 27 
(N. W.T.S.C.), rev'd on different grounds. 

205 Quebec Protestant School Boardr, supra note 25 at 63. 

*O6 Reference re Public Service Emp[oyee Relations (Alta.), supra note 56 at 397. See 
also Reference Re Public Schools (Mun.), supra note 68 at 79 (C.A.): "[a]lthough the 
Charter did confer group rights on Indians and Métis and on denominational groups, there 
is no warrant for holding that the Charter othenvise conferred group rights on minorities." 



are ... concerned with the group as distinct fiom its rnernber~."~~' Two other pre- 

S p m w  decisions that refer to the nghts of the Aboriginal peoples as collective rights are 

the Joe v. Fin- and Boyer decisions, the latter of which declared that a band's interest 

in reserve lands is "a collective right" that "belongs to the Band as a collectivity" .208 

Although these statements were made in relation to reserve lands rather than comrnon law 

aboriginal titIe, they are nonetheless extrerneIy relevant, given that the Supreme Court in 

Guerin, when considering the distinction between reserve lands and aboriginal title, stated 

that "the Indian interest in the land is the same in both cases".209 

Another pre-Sparrow decision of significance is the 1987 Twinn decision, where 

the Federal Court Trial Division considered whether six Abonginal plaintiffs could bring a 

representative or class action based on their aboriginal and treaty rîghts on behalf of giJ 

members of their bands, even though not al1 members had a common interest in the 

proceeding.2'0 Ultimately, the court permitted the class action to continue, but ordered 

that "because aboriginal rights are communal rights ... it is therefore appropriate that those 

persons who claim to belong to the relevant commuity to which the right adheres should 

be joined as plaintifEs in an action to vindicate those rights."*" The significance of this 

decision for our purposes lies chiefly in the fact that the court characterized the rights in 

question as "communal rights" that vested or "adhered" in the collective. 

'O7 Ibid. 

*O8 Boyer, supra note 133 at 3 10. See also Joe v. FindZay, mpra note 132. 

2w Guerin, supra note 15 at 379. This is especidy tnie since reserves were usually 
"created out of the ancient tribal temtory of bands] by the unilateral action of the 
[Crown] " : ibid 

*Io Twinn v. Canada, [1987] 2 F.C. 450 (T.D.). There was no common interest since 
the action challenged recent amendments to the Indian Act that modified band rnembership 
and thus added several members to the bands in question (Bill C-31). It was clearly not 
in the interest of these new members to challenge the legislation. 

"' Ibid at 642, citing for this proposition the trial judge in Beur Island (1984), 15 
D.L.R. (4th) 321 (Ont. H.C.) at 33 1-332, aff'd supra note 193. 



To date, the ody Canadian court to go beyond these general statements and 

consider more M y  whether abonginal rights are collective rights is the 1989 Oregon Jack 

Creek decision of the British Columbia Court of AppeaL2I2 In that case, ihirty-six 

Indian chiefs commenced an action on behalf of themselves and d other members of their 

bands, aUeging that the proposed construction of a railway track next to a river where they 

fished wouid infringe both their aboriginal nghts and their Indian Act rights. After the 

action was commenced, the plaintifXs sought leave to arnend the style of cause to also 

include all the members of the larger three nations of which their bands were part. The 

defendant, C.N.R., chdlenged the authority of the chiefs to bring a claim on behalf of the 

nations, on the grounds that the Bghts in question, if they existed, vested in the bands or 

nations and could only be enforced with the authority of those entitie~.~'~ The plaintifEs 

responded that no authonty was required because the actions were personal in nature. The 

chambers judge denied the plaintifEs leave to arnend the style of cause, on the grounds 

that the proper plaintiffs were entities (Le., nations and Indian Act bands)214 and there 

was no evidence that the individual plaintifYs had the authority of these entitie~.~" 

Paradoxicdy, then, in order to amend and continue their action on the terms they wished, 

the Aboriginal plaintiffs were essentially placed in the position of arguing, at this stage of 

the proceeding anyway, that the rights they were asserthg did not necessarily vest in 

collectives. 

The Court of Appeal in Oregon Jack Creek dealt squarely with the issue of 

whether the rights in question vested in the bands or in the individual members of those 

bands, shce it characterized the issue of amending the claim as requiring an examination 

212 Oregon Jack Creek Indtan Band v. C.N.R., supra note 128. 

*13 Ibid at 87. This argument by C.N.R seems to have been a strategic one. 

214 The chambers judge held that the proper plainti£f for Indian Act nghts was a band, 
and that the proper p1aint.E for aboriginal rights was a nation. 

2'5 'The chambers judge also held, in effect, that the plaintiffs' action could not 
succeed unless they codd establish that the nation to which they belonged stil1 existed.": 
Oregon Jack Creek, supra note 128 at 87. 



of whether the proper cause of action 

behalf of the entity itself, because the 

61 

was: (1) a "derivative type class action" brought on 

aiieged wrong was done to it (Le., tme collective 

rights), or (2) a "representative action" brought on behaif of various individuals with 

common nghts (i-e., derivative collective rights). Wtimateiy, the Court of Appeal 

reversed the lower court decision, and held that the chiefs could bring a representative 

action on behalf of themselves and all other members of the band to enforce their rights. 

As a result, the court essentiaily charactenzed the rights in question as derivative 

collective rights. 

At the outset of its decision in Oregon Jack Creek, the Court of Appeal 

acknowledged that "the rights being asserted are communal in In fact, the 

court specifically noted that both the Joe v. Findlay and Twinn decisions had decided that 

lndian Act rights were collective rights that accrued "to the band members as a body and 

not to the band members indi~idually."~" Ultimately, however, the court rejected, in 

very clear terms, the proposition that aboriginal rights vested in the collective itself: 

It is a mistake, in mv view. to conclude that aboriginal rights vest in an 
entity (which clearly does not exist today) and to ignore the historicd fact 
that the rights are communal, and that they are possessed today by the 
descendants of the persons who originally held thern.*" 

In fact, the court specifically noted that, even though aboriginal rights are communal 

rights, they are derivative collective rights, since they are rights that "individual members 

of the community ... enjoy as a member of the corn~nunit~."~'~ In addition, the court 

2'6 Ibid at 88. For similar references, see generally throughout the decision. 

217 Ibid See also Joe v. Findlay, supra note 132, and Twinn, supra note 210. 

2'8 ibid at 89 [emphasis added]. 

219 Ibid at 94. The court seemed to base its conclusion that aboriginal rights did not 
vest in an entity on several factors, including the fact that Abonginal nations were not 
capable of "clear and defînite definition". See ibid at 90-93. Arguably, this factor is 
irrelevant, since the nation should be able to define itself, just as a trade union with rights 
cm define its own membership. 



made it clear that it did not view Aboriginal bands, nations or groups as legal entities that 

could hold rights: 

The alIeged wrong is not to a legal entity (the band) but to the members of 
the band who are entitled to the use and benefit of the land and the 
fisheries. For the action to be derivative the band would have to be 
regarded as a legal entity, like a corporation, and the members of the band 
would have to be regarded as akin to shareh~lders .~~ 

This conclusion by the Court of Appeal in Oregon Jack Creek that aboriginal 

nghts do not vea in Aboriginal groups cm, however, be questioned. To begin with, the 

court's decision preceded the Supreme Court's statement in Sparrow, as well as the case 

law that has decided that Indian bands do have a legal existence separate fiom their 

members."' Moreover, the court in Oregon Jack Creek seemed to give undue weight to 

a number of considerations that were argguably somewhat irrelevant." For instance, the 

court seemed influenced by the fact that recent actions commenced by Aboriginal 

plaùitiffs in British Columbia had al1 taken the form of a representative action." It is 

also possible that the court, because it wished to provide the plaintiffs with the remedy 

they sought to continue their action, made its statements in a very specific context and 

was not fully alert to their broader ramifications." Finally, although the court clearly 

stated its view that aboriginal rights do not vest in entities, the court was actually 

(bid at 89. It is interesting that the court based this conclusion on the caution in 
Arnodu Tijani, supra note 4, against construing aboriginal title in accordance with 
traditional western legal concepts. However, this reasoning can be questioned, since at the 
same t h e  it relied on this point, the court neglected to consider the court's h c h g  in 
Amodu Tqani that aboriginal title is ordinarily collective. See the discussion above on p. 
46 (note 160). 

*' See the discussion above on pp. 53-54. 

" See the discussion in notes 219 and 220, supra. 

" See Oregon Jack Creek supra note 128 at 93-94. 

*' For example, the Court was of the view, ibid. at 90, that "to hold that only the 
nation c m  make the clairn is in reality to hold that no claim can be made." However, by 
allowing the plaintifEs to bring a representative action, the Court ensured that they were 
not estopped from proceeding. 



somewhat contraclictory on this point, since it had earlier stated that "rights which adhere 

to the reserve (such as fishing rights), are held for the use and benefit in common of 

members of the band? Clearly, this implies that the rights vest in an entity, since 

something must be "holding" them for the band-members. 

Despite this criticism, the Oregon Jack Creek decision is nonetheless centrai to a 

discussion of collective rights in the abonginal context, for it provides a useful definition 

of some of the key characteristics of these rights when it notes that "[tlhey are not 

persond rights in the sense that they exist independently of the community, but are 

personai in the sense that a violation of the communal rights affect the individual 

member's enjoyment of those r i g h t ~ . " ~ ~ ~  The Oregon Jack Creek decision is significant, 

therefore, if only because it stresses that one of the main characteristics of aboriginal 

rights is that they do not exist independently of Aboriginal communities. 

Other Canadian courts have also implied strongly that aboriginal rights do not exist 

independently of Aborigioal commmities. For example, in the Delgamuukw decision, 

Macfarlane J.A. of the British Columbia Court of Appeal stated that "[alboriginal rights 

are communal rights, although each mernber of the community has a personal right to 

exercise them"." Moreover, in the decision of Pamajewon and Jones, the Ontario 

Court of Appeal used very similar wording when it held that "[a]borîginaI rights are 

communal, but may be exercised by individual members of the comrn~ni ty" .~~ And, in 

the Nikal decision of the British Columbia Court of Appeal, Macfarlane J.A. endorsed the 

proposition that "fishing rights are communal rïghts, although individual members of the 

community may exercise the rights, and be protected under S. 35(1) of the Constitution 

" Ibid at 89 [emphasis added]. 

*' Delgamuukw, supra note 3 at 495. Macfarlane J.A. cited two cases for this 
proposition: Oregon Jack Creek ibid. ; Twinn, supra note 2 10. 

Pamajewon. supra note 3 at 199 (C.A.). The Court cited two cases for this 
proposition: Spmow, supra note 2; Mabo, supra note 3. 



Act, 1 9 8 2 . " ~  The Supreme Court's decision in Nika[ essentially made the same point 

when it stated that "the nature and scope of aboriginal rights will frequentiy be dependent 

upon membership in particular bands who have established particular rights in specific 

10calities."~~ 

Although each of these references is extremely brief, they are nonetheless 

significant, since they can be viewed as supporting two propositions: (1) that aboriginal 

rights are held by a "community" or collective, and (2) only the members of such a 

collective can exercise these rights. On the other hand, these judicial statements also leave 

a nurnber of issues unanswered, including the questions of whether each member of the 

collective has identical interests, and whether the collective can prohibit its members fiom 

exercising "its" rights. In addition, these statements leave open the possibility that 

aboriginal rights are closer to derivative collective rights than tnie collective rights, since 

they do not specifically or forcefully indicate that the collective itself holds the right. To 

a certain extent, this can be seen as support for the argument that perhaps even the 

collective nature of aboriginal rights is "sui generis". In any event, on the whole, these 

decisions have emphasized that, because aboriginal rights do not exist independently of 

communities, individuais claiming these rîghts must belong to a cornmunity with such 

rights in order to exercise them. 

Another important decision when considering the collective nature of aboriginal 

rights is R. v. Pike, a 1993 decision of the British Columbia Supreme Court that examined 

whether a non-Abonginal person could validly exercise the aboriginal rights of his 

cornmon-law wife, as her agent. The court ultimately held that oniy Aboriginal people 

couid exercise aboriginal rights and based this conclusion upon the coI1ective nature of 

R. Y. NiM, [1993] 4 C.N.L.R 117 at 129 (B.C.C.A.), a d  supra note 3. 

Nikal, supra note 3 at para. 95, Cory J. Although the court referred to "bands", it 
is important to note that it has not yet been judicially decided which Aboriginal groups 
actually hold aboriginal rights or how membership in those groups is to be determined. In 
most cases, however, Indian bands will likely form the core of the rights-holding 
community. These questions wiil be discussed in greater detail below. 



these rights. in so doing, it made a number of instructive statements about the collective 

nature of aboriginal nghts. For example, it noted that: 

Aborirrinal fishing rights exist odv  bv virtue of [one's1 identity as an 
Aboriginal Derson ... These rights are difficult to describe and are truiy sui 
generis. They exist in a collective and communal sense, but they also exist 
in a personal sense. They exist only in Ms. Douglas and in others of the 
Abonginal collective, but those who are not Abon ginal do not ~ossess that 
ri@t.=' 

Thus, the court in Pike was of the opinion that aboriginal nghts are collective rights that 

can only be exercised by rnembers of Aboriginal collectives and, even then, only by those 

members of Aboriginai heritage." 

For the purposes of t h i s  discussion, the most significant conclusion by the court in 

Pike was that aboriginal rights could be held concurrently by the collective and by the 

individual members of that collective. In the words of the court, "[plart of the unique 

nature of the Aboriginai fishing rights is that although they are held by the collective, they 

are also held and used by the individuals who make up that c~ l lec t ive . "~~  Because the 

court did not develop this idea further, it is difficult to say whether it viewed aboriginal 

rights as tnie collective rights or derivative collective rights, especially since it stated that 

aboriginal rights are "held" by both the collective and its individual rnembers. One 

possibility, which will be developed in greater detail below, is that the court viewed the 

collective as "holding" a general collective right, which could then be split into individual 

interests that are also "held" by individual members of the cornmunity. 

Another element of the Pike decision that deserves m e r  analysis is the corn's 

conclusion that only those individuals of Aboriginal descent can exercise aboriginal rights, 

since, fiom a collective rights perspective, this restriction limits the collective nature of 

231 Pike, supra note 100 at 165 [emphasis added]. 

"' On the other haad, in R. v. Cunninigham, [1990] 2 C.N.L.R. 1 10 (B.C. Prov. Ct.) 
the non-Abonginal husband of an Aboriginal women with aboriginal fishing rights was 
pennitted to assist her because the work was vigorous and dangerous. 

"' Pike, supra note 100 at 164. 



the rights somewhat. In fact, the Supreme Court recently made a simiiar statement in the 

Van der Peet decision, where it stated that "abonginal rights ... are rights held only by 

aboriginal members of Canadian society. They arise fiom the fact that aboriginal people 

are aboriginaLVm While the majority in Van der Peet clearly did not view aboriginal 

rights as vesting in individ~als ,~~ taken out of context, its statement could be used to 

support the proposition enunciated by the court in Pike, thereby diminishing the collective 

nature of aboriginal rights by restricting them only to Aboriginal members of any 

collective that holds them. 

From a collective rights perspective, the view expressed in Pike that aboriginal 

rights can only be exercised by Aboriginal individuals is, of course, highly suspect, since 

the essence of tme collective rights is that they vest in a collective and accrue to 

whichever members the collective designates, in accordance with its own interna1 d e s .  

From a practical perspective, moreover, there are a nurnber of problems with insisting that 

persom exercising aboriginal nghts must satisfy an objective criterion of Aboriginal 

heritage. To begk with, abonguial and treaty rights are held by political and sociological 

communities whose members live together on a distinct land base. To introduce an added 

racial distinction in this context, whereby certain members of these collectives have rights 

but others do not, would be both inequitable and d i v i s i ~ e . ~ ~  In addition, this distinction 

Van der Peet, s z p  note 19 at para. 19, Lamer C.J. See also 
by the Supreme Court in Nikal, supra note 3 at para. 95, Cory J., that 
by definition, can only be exercised by aboriginal peoples." 

a similar statement 
"aboriginal rights, 

See the discussion above on pp. 56-57. However, note that one of the dissenting 
judgments in Van der Peet, ib id ,  contains mixed signals about the coliective nature of 
aboriginal rights. Mer stating, at para. 274, that "[glenerally speaking, aboriginal rights 
in Canada were  pou^ rightstl, L'Heureux-Dubé J. goes on to state that the "aboriginal 
rights of such a group inure to the descendants of the group, so long as they maintain 
theù connection with the territory or resource in question." This statement harkens back 
to the question that the Court dodged in Simon, supra note 15: whether rights pass to the 
descendants of the original ûibe or are held by the modem-day collective for the benefit 
of its members. (See the discussion above on pp. 32-33.) 

U6 It would also seem to contradict the Aboriginal perspective. See D. Opekokew, 
"Self-Identification and Cultural Preservation" [1986] 1 C.N.L.R. 1 at 18. Moreover, as 



prohibiting a narrow class of bonaJide members fkom exercising communal interests 

would seem unnecessary, since in the vast majority of cases there is no incentive for a 

group to allow additional people to use its presumably limited resources. It is, moreover, 

a sharp departwe fiom historicai practice, since Aboriginal tribes were originally, and for 

many years thereafter, viewed as political and sociological entities rather than racial 

entitie~."~ Finally, it seems shortsighted to introduce such a distinction, since the 

question of who is "Aboriginal" is increasingly a subjective question now that many 

Aboriginal people are no longer "full-blooded" Aboriginals. In short, it raises the 

extremely dinicult question of when a person no longer has enough aboriginal blood to be 

considered an "Aboriginal person". In these circurnstances, it is submitted that Canadian 

courts would be wise to expressly reject this racial distinction and embrace a defuition of 

aboriginal and treaty rights as true collective rights that vest in Aboriginal collectives and 

are distributed to bona fide members according to these collectives' intemal d e s .  

b. Treaty Riglrts Decrrions 

Not swprisingly, the Canadian jurisprudence relating to treaty nghts supports the 

view that these rights are aiso true collective rights. In fact, a number of Canadian courts 

have expressly recognized the fact that treaties, by their very nature, create and recognize 

rights that vest in Aboriginal groups or collectives, rather than individuals of Aboriginal 

descent. 

From a conceptuai perspective, it has already been seen that treaties create true 

collective rights, since they are, by definition, agreements between entities, not 

individuals.** This point has been expressly recognized by several Canadian courts. 

For example, in the 1980 decision of R. v. Pawis, the Federal Court Trial Division, when 

Slattery states, supra note 92 at 293, there is no reason why non-Aboriginal persons 
cannot belong to Aboriginal groups and exercise their rights. 

"' See for example Slattery, ibid 

See the discussion above on p. 37. 



considering the standing of certain individuais to sue for an aileged breach of the 1850 

Robinson-Huron Treaty, stated that "[tlhe Treaty, by its very te=, is made with the 

Ojibway people colle~tively."~~ As a result, the court held that, even though "each 

individual Ojibway Indian was to benefit from the Treaty", the language of the Treaq and 

the fact that it was entered into by "the Chiefs in the name of aii the members of their 

bands", "precludes the idea that each individual was a party to the contract" .240 Thus, 

any legal actions based on the treaty could only be instituted by the Aboriginal group 

itself, since the treaty created collective rights and not individual rights for each 

~ n d i a n . ~ ~  ' 

The Supreme Court has also stated on several occasions that treaties were made 

with Abonginal groups, rather than collections of Abonginal individu al^.*^* For 

example, in Badger, the court noted that " [tlreaty rights ... are those contained in official 

agreements between the Crown and the native p e o p l e ~ . " ~ ~ ~  Moreover, in Simon, the 

Supreme Court stated that "[tlhe Treaty was entered into for the benefit of both the British 

Crown and the Micmac peo~le." '~ In fact, the Court in Simon expressly rejected the 

argument that the Micmac people did not possess the legal personality to enter into the 

239 Pawis, supra note 123 at 29-30. The court also stated, ibid at 30, that "the 
Treaty was negotiated and entered into with the Ojibway Indians taken as a group". 

"' Note that the Court went on to ho14 ibid, that "1 am not saying that the 
collectivity of ail living Ojibway Indians can be as such the owner of rights; 1 am not 
overlooking the fact that it has no legai personality." This statement is puzzling, however, 
since, if taken together with the Court's conclusion that individuals were not parties, it 
would mean that the rights in question were unenforceable, given that neither the 
collective nor individuals had the legal capacity to enforce them. In any event, recent 
case law seems to refute the idea that an Abonginal group does not have this legai status: 
Wewqakum Indian Band, supra note 188 at 429. 

242 See: Hùy River, Moses, supra note 108; Wewayakurn Indian Band ibid 

243 Badger, mpra note 10 1 at para. 76 [emphasis added]. 

244 Simon, supra note 15 at 401 [emphasis added]. 



treaty in question, and noted that the Chiefs who represented the Micmac people 

"possessed full capacity to enter into a binding treaty on behalf of the 

Finally, the Supreme Court in Sioui, when considering the capacity of the Hurons to enter 

into the treaty in question, referred to them as an "Indian nationt' and then stated generally 

that "most of the cases involving treaties between the British and the Indians concem 

territories ... held at the time in question by the Indian nation which siened the 

t r e a ~ . " ~ ~ ~  Al1 these statements demonstrate, therefore, that the Supreme Court views 

treaties as agreements that were made with Aboriginal coilectives, not individuzls. 

However, one Canadian court has reached the opposite conclusion. In R. v. 

BZuc@ioot Band of lndians, the Federal Court Trial Division expressly held that Treaty 

Seven "was made with Indians, not with bands. B was made with people not 

organization~."~'" The court based its conclusion on the fact that the wording of Treaty 

Seven dernonstrated an intention to make an agreement with "dl Indian inhabitants of the 

particular geographic area, whether those Indians were members of the five bands or 

net.""' The BZack$mt decision c m  be questioned, however, if only because the first 

paragraph of the Treaty seems to imply that it was concluded between the Crown and 

Indian grou~s, as represented "by their Head Chiefs and Minor Chiefs or Co~ncillors."~~~ 

Moreover, the court's view that treaties were made with Aboriginal individuals does not 

reflect either the essential nature of a treaty, which is an exchange between collectives, or 

246 Sioui, Supra note 1 5 at 1 042 [ernphasis added]. 

247 R. Y. BZuckjiiot Band of lndians, [1982] 3 C.N.L.R. 53 at 61 (F.C.T.D.). 

"* Ibid, where the Court noted that the precise wording of many provisions referred 
to "Indians" rather than bands. For example, many rights were assigned to "Indians" and 
cash settlements "were payable to individual Indians, not to bands." 

249 The Treaty refers to the parties as Her Majesty and "the Blacldéet, Blood, Peigan, 
Sarcee, Stoney and other Indians ... [represented] by their Head Chiefs". The Court based 
its individualist interpretation largely on the words "other Indians". 



the fact that the treaties were intended to outiive the original ~ignatones.~~" In fact, it 

wodd seem axiornatic that, to the extent that the Chiefs were the legitimate political 

representatives of these entities, they had the authority to bind both the tribes and their 

individual mernber~.~'  To suggest otherwise, Save in exceptional circumstances, is to 

suggest that Aboriginal groups were unsophisticated and incapable of goveniing their 

&airs.2s2 Moreover, if these groups were not capable of acting as distinct entities that 

could enter into agreements that were binding on fhture members of the group, this would 

mean that al1 of the treaties made with the Aboriginal peoples are subject to challenge, 

whether by the Crown, the Aboriginal peoples or perhaps third parties. Clearly, this 

seems an extraordinary proposition, especidy in light of the fact that Indiau groups were 

once regarded as independent "nations". Moreover, this proposition would not accord 

with the perspective of the Abonginal peoples, who view their treaties as  "sacred 

compacts" that are enduring in nature." 

There are also a number of conceptual problems with the idea that treaty rights are 

not collective rights, but rights that were obtained only by those individuals who were 

members of the tribe at the t h e  the treaty was entered into and thereafter transmitted by 

them via direct de~cent?~ For example, if this theory is strictly applied, it follows that 

those persons who joined the tribe even shortly after the treaty was made did not obtain 

Nor does this conclusion reflect the Amencan jurisprudence. See for example: 
Cherokee T m t  Fun&, supra note 177 at 308; Worcester, supra note 122 at 555. 

ZS' As for those individuals who did not belong to these tribes and thus were not 
represented, it is difficult to see how they would retain "individual aboriginal rights", since 
an aboriginal right requires a community to give it meaning. 

252 Of course, some treaties, by their very wording, might have granted rights to 
individuals rather than to collectives. This wiii be a matter of interpretation that wili 
involve exarnining whether the rights in question were assigned to individuais qua 
individuals or as members of commiinities. 

253 Canada, Report of the Royal Commission on Aboriginal Peoples (Ottawa: 
MUiister of Supply and Senrices, 1996) [hereinafter RCAP Report], vol. 2 at 18-1 9. 

This view is favoured by the jurisprudence cited in note 107, supra. 



any rights, since they were neither parties to the treaty nor direct descendants of those 

individuals who were. Clearly, this would be a strange result Moreover, even if treaty 

rights are transmitted on the basis of descent, there are conceptual problems relating to the 

timing of this transmission. If, for example, treaty rights are akin to quasi-property rights, 

logically, transmission would occur upon the de& of the rights-holder. This would mean 

that children born into the tribe would not acquire such rights until their parents were 

dead, even though it is hard to imagine that this would accord with the abonginal 

perspective on such rights. 

In these circumstances, the better view would seem to be that, like aboriginal 

rights, treaty rights are held by the present-day manifestations of the original tribes and 

accrue to their members in accordance with the customs of each group. As a result, the 

jurisprudence that has pennitted individuals to c l a h  treaty rights solely on the basis of 

descent fiom the original treaty signatories shouid be reexamined. This is not to say, 

however, that only band-members and statu lndians can exercise treaty rights, since the 

loss of Indian Act status, which used to entail loss of band-rnembership, should not and 

does not necessarily result in loss of aboriginal or treaty rights. In fact, as s h d  be seen 

below, the courts have allowed non-band-members to exercise these rights where they can 

show certain factors, such as a high degree of aboriginal ancestry and a traditional 

aboriginal lifesty le. 

To sum up, the courts have generally referred to both aboriginal and treaty rights 

as collective rights, whether implicitly or explicitly. In fact, the courts have strongly 

emphasized that aboriginal rights do not exist independently of collectives, such that 

individuals claiming them will have to show membership in a collective which holds 

them. Although less juxispnidence exists regarding treaty nghts, it is ciear that they are 

also viewed by the courts as collective rights, particularly because the essence of a treaty 

is an exchange between collectives. Thus, it can be said that the courts generally treat 

both aboriginal and treaty rights -- especially the land and resource nghts they have most 

often dealt with -- as collective rights vis-à-vis other nghts in society. Aboriginal and 



treaty rights can, therefore, be characterized as rights that are held by collectives, but 

enjoyed or exercised by rnembers of those collectives. 

D. WHICH COLLECTLVES HOLD ABORIGINAL AND TICREATY RIGHTS? 

One of the key questions that arises if one accepts that aboriginal and treaty rights 

are collective rights is which Aboriginal collectives actuaily hold these rights in the 

present-day context. This is not, however, merely an intereshg theoretical question. 

Instead, it is one with important practicai consequences, since prima facie those 

Aboriginal people who do not belong to such collectives cannot logically exercise such 

rights. In spite of its importance, however, the courts have not yet addressed this question 

in any detail. Perhaps the primary reason for this lack of judicial attention is that 

aboriginal and treaty rights cases are usually litigated where regdatory or criminal charges 

have been laid against individuals, who then raise these rights as a defence. In this 

context, and particularly where the accused is a band-mernber and statu Indian, the courts 

have almost always focused upon whether there is a historical bais  for the right, rather 

than examining the less fiindamental issue of who holds the right. In short, the courts 

tend to assume that band-members "possess" the rights they are claiming. 

At the outset of this examination of which Aboriginal collectives hold rights, it is 

important to note that, even where a particular Aboriginal group holds both abonginal and 

treaty rights, the membership of that group will, in ail likelihood, be vimially the same for 

both types of right. This conclusion flows fkom the fact that both aboriginal and treaty 

nghts are true collective nghts that are held by the modem-day manifestations of the 

Aboriginal societies that originally held those rights, and not by the descendants of 

individual Aboriginals who might have held these rights hundreds of years aga? In 

short, aboriginal and treaty nghts are not rigidly apportioned on the basis of descent, but 

are held by communities that determine which individuals are eligible to exercise their 

See M e r  the discussion above on p. 71 regarding treaty rights. 
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rights. Not only does this approach likely accord with the aboriginal perspective, but it 

best allows for the evolution and reorganization of Aboriginal communities over time. 

Which Aboriginal collectives actually hold aboriginal and treaty rights? As a 

starting point of sorts, it can be stated that, with respect to aboriginal rights and aboriginal 

title, the jurisprudence has required proof that such rights were held prior to contact by 

"organized societies", and that present-day claimants of these rights must themselves 

constitute an organized society or c ~ m m u n i t y . ~ ~  In practice, however, this does little to 

help identie which modem-day Abonginal groups achially hold aboriginal and treaty 

r i g û t ~ , ~ ~  since many different Aboriginal entities have claimed aboriginal rights, 

including tribes, Indian Act bands, First Nations and tribal clans and h o ~ s e s . ~ ~  

Moreover, the courts themselves have often been quite imprecise about which entities hold 

abonginal and treaty rights, sometimes even in the same deci~ion?~ It is necessary, 

therefore, to examine this question in some detail, beginning with a look at the wording of 

the Constitution Act, 1982. 

256 See the discussion above on pp. 55-56. 

257 Note, however, that the "organized society" requirement wodd seem to preclude 

organizations of urban Aboriginal people fiom establishing an entitlement to abonguial 
rights, since primafucie these groups lack the social cohesiveness, shared history and 
cultural and territorial similarity required by the common law test. See B. Slattery, 
"Understanding Aboriginal Rights" (1987) 66 Can. Bar Rev. 727 at 756. 

258 For example, the claimant in Colder, supra note 87 was a "tribe" and, in 
Delgamuukw, supra note 3, the action was brought on behalf of certain "Houses" of the 
Gitksan and Wet'suwet'en peoples. Moreover, in Parnujewon, supra note 3 at 202 (C.A.), 
the court was prepared to assume that "the Shawanaga First Nation and Eagle Lake Band 
had some rights of self-government" [emphasis added]. 

229 TO give but one example, in Gladrrone, supra note 94 at para. 146, L'Heureux- 
Dubé J. stated her agreement with the majority's conclusion that "the Heiltsuk peoole, of 
which the appellants are members, possess an aboriginal right". However, at para. 152, 
L'Heureux-Dubé J. referred to "the Heiltsuk Band's aboriginal right". 



1. Peoples or  Nations 

As discussed above, S. 35 of the Constitution Act, 1982 expressly vests abonginai 

and treaty rights in the "aboriginal peoples of Canada" rather than Aboriginal 

individu al^.^^ Unfominately, this phrasing is quite ambiguous and is open to a number 

of interpretations as to which Abonginal entities hold these rights. For example, it could 

be argued that aboriginal and treaty rights are vested in those three "aboriginal peoples" 

that are specified in S. 35(2): "the Indian, Inuit and Métis peoples of Canadat'. 

Ultimately, however, this interpretation is umatisfactory, since it would mean, on a literal 

reading, that the many distinct aboriginal and treaty rights of the different "Indian" 

comrnunities in Canada are collectively held by one monolithic "Indian people". It is 

difficult to reconcile this result with the fact that treaties were entered into with different 

Indian tribes, not one Indian people. Nor does this interpretation accord with the case 

law, which has held that aboriginal rights Vary fiom group to group and are "fact and site 

specific" .26' 

A second possible interpretation is that aboriginal and treaty rights are held by 

Aboriginal collectives that correspond to the general definition of the word "pe~ples".'~~ 

If so, these rights would be held by groups that have historïcally lived in a defined area 

and have a common race, religion, Ianguage, culture and traditions, al1 of which unite 

tl~ern?~ This interpretation wodd mean that aboriginal and treaty nghts likely vest in 

The text of S. 3S(l) and 35(2) is set out above on p. 34. 

261 See for example the cases cited in note 94, supra. 

262 Note that, in international law, the issue of which groups are "peoples" has been a 
major issue for many years, particularly because certain international instruments explicitly 
state that "[a]lI peoples have the right of self-determination." See for example 
International Covenant on Civil and Political Rights (1966), 999 UNTS 171, which is 
reproduced in an appendiv to Hogg, supra note 13. 

263 See generally the definition of "community" in The Greco-Bulgmian Communities, 
Collection of Advisory Opinions (Greece v. Bulgaria) 1930 P.C.LJ. (ser. B) No. 17 at 2 1. 
See also C. Bell, "Who Are the Métis People in Section 35(2)?" (1991) 29 Alta. L.R. 35 1 
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the several distinct cultural or linguistic Aboriginal peoples in Canada, including the Inuit, 

Algonquin, Athabascan, Haida, Iroquoian, Salishan, Siouan and Wakashan p e ~ p l e s . ~ ~ ~  

Arguably, this approach best corresponds with the wording of S. 35(2), since the Inuit are 

likely a "people" in this sense of the word, and arguments c m  be constnicted that the 

Métis of western Canada are also a "people". This is also similar to the approach that was 

recently recommended by the Royal Commission on Aboriginal Peoples, which was of the 

opinion that the aboriginal right of self-government vested, not in small local 

communities, but in the approximately 80 Aboriginal nations it views as currently existing 

in Canada.26S It is important to note, however, that the relevance of nations or peoples, 

for many Aboriginals, is often more historîcal than practical in the modern-day context. 

More importantly, the argument that aboriginal and treaty rights vest in these larger 

entities does not correspond with the existing jurisprudence.266 In light of this case law, 

the stronger argument is that aboriginal and treaty rïghts vest, not in larger nations, but in 

smaller Abonginal communities. 

2. litdr'an Act Bands 

When looking at the Aboriginal communities that might hold aboriginal and treaty 

rights, the most convenient option, of course, would be to presume that existùig Indian 

Act bands are the legal successors to the organized societies that originally held these 

rights and, thus, are the groups that hold these rights in the modem-day context. This 

presumption is, in fact, used by the federal government in ce* situations, including 

264 These are arnong the eleven distinct Aboriginal linguistic families identified in M. 
Boldt, Surviving as Indiam: The Challenge of Seelf-(Govemment (Toronto: University of 
Toronto Press, 1993) at 328-332. 

265 RCAP Report, supra note 253, vol. 2 at 177-180. As noted supra note 92, 
Canadian courts have not yet recognized the existence of any right of self-government. 

266 See supra note 94. Note that the Royal Commission implicitly took this into 
accounf since it enunciated its theory solely in respect of self-govemance rights. 



certain lands claims pr~cesses.*~' However, it is important to note that this presumption 

is h i a y  doubtFul and remains legaliy unsettled, as evidenced by the growing number of 

judicial decisions that expressly recognize that certain non-members of Indian Act bands 

c m  validly exercise aboriginal and treaty rights. Nonetheless, many courts have implied, 

and sometimes stated, that Indian Act bands hold aboriginal and treaty rights. For 

example, even the Supreme Court of Canada, in the recent Nikal decision, implied that 

Indian Act bands are, in some ways, the relevant entities for establishing and holding 

aboriginal rights, when it stated that "abonginai rights wiil fiequentiy be dependent upon 

membership in particular bands who have estabtished particular right~".~~' 

Not surprisingly, however, the courts have generally shown a marked reluctance to 

openly commit to the presumption that aboriginal rights vest solely in Indian Act bands, 

such that only band-members c m  exercise these rights. In the Alphonse decision, for 

example, Lambert LA. of the British Columbia Court of Appeal noted that "many non- 

status Indians and many Métis ... hold aboriginal titie to their traditionai ancestral lands 

and Abonginal hunting rights in their traditional ancestral hunting areas", by v b e  of the 

fact that "[these] very people may well belong to a community of people which holds 

aboriginal title or aboriginal right~"?~ Immediately after stating this, however, Justice 

Lambert was carefid to emphasize that the type of "community" he was referring to was 

not necessarily an Indian Act band: 

267 In the specif'ic daims process, the govemment looks to Indian Act band-members 
when seeking a surrender of aboriginal title. Thus, the government operates on the 
assumption that the rights in question have vested in the present-day band. 

268 Nikal. supra note 3 at para. 95 [emphasis added]. 

R. Y. Alphonse, [1993] 4 C.N.L.R. 19 at 61 (B.C.C.A.), Lambert J.A. (concurring 
in result). See also R. v. Perry (1997), 33 O.R(3d) 705 (C.A.), rev'g [1996] 2 C.N.L.R. 
167 (Ont. Ct. Gen. Div.), where the Court of Appeal noted the difficulty in detemiining 
which Aboriginal people have aboriginal rîghts and, indeeâ, the difficulty in identimg 
who is a non-status Indian or Métis. The lower court decision in Peny had gone M e r ,  
since it d e d  that Ontario's interim enforcement poiicy, which only allowed status Indians 
to hunt and fish, discriminated against non-statu Indians who might also have S. 35 
rïghts. 



It must be remembered that membership of such a communitv must be 
detennined in accordance with the customs, traditions and practices of the 
aboriginal people in question, and not in accordance with the Indiun Act or 
with non-Indian common law principles.270 

Various other factors support this argument that the membership of the collectives 

that actually hold aboriginal and treaty rights is not necessarily concurrent with that of 

existing lndian Act bands. Perhaps the strongest such factor is that, logically, legislation 

such as the Indian Act cannot, and was not intended to, defme the cornmunities that hold 

common law rights; prima facie, only the comrnon law c m  determine who holds common 

law rights. Nor can the Indian Act be used to define the beneficiaries of constitutional 

right~.~" In other words, it does not follow that those Aboriginal individuals who lost 

their band membership or status under the Indian Act (e.g., as a result of being 

"enfkanchised") also automatically lost their comrnon law aboriginal r i g h t ~ . ~ ~  

Moreover, to recognize lndiun Act bands as the entities that hold aboriginal and treaty 

rights would contravene dicta in the jurisprudence on how to determine the nature and 

scope of aboriginal rights. For example, the case law has indicated that: (1) eligibility 

regarding aboriginal rights is to be determined by the laws and customs of the Aboriginal 

Ibid [emphasis added]. 

"' This proposition is supported by R. v. Gnrmbo, [1996] 3 C.N.L.R. 122 at 126 
(Sask. Q.B.) where the court noted, when referring to the Indiun Act, that "[flor a statute 
to make and unmake Indians is not acceptable for purposes of constitutional interpretation, 
whatever its validity may be for other purposes." See also Strayer J. in Bigstone v. Big 
Eagîe (1992), 52 F.T.R. 109 (T.D.): "[als 1 understand the Indian Act, the band list while 
very important is not conclusive for al1 purposes". 

2n This proposition is supported by A-can case law. See Kimball v. Callahan, 
493 F.2d 564 (9th Cir.), cert. denied 419 U.S. 1019 (1974), 590 F.2d 768 (9th Cir. 1979), 
where an individual was held to have the right to use tribal property for hunting and 
fishing, even though he had withdrawn fiom the tribe for statutory purposes, because the 
treaty rights were unaffected by the Act. See also US. v. Wmhington, supra note 182 at 
692, where the court held that, because treaty rights vested in tribes when the treaties were 
made, it did not matter that the govenunent no longer recognized the tribes for statutory 
purposes. Members could continue to exercise treaty rights so long as  the group 
"maintained an organized tribal structure. " 
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peoples thern~elves;~~~ (2) the nature and scope of aboriginal rights are not delineated by 

historical policy on the part of the C r o ~ n ; " ~  and, (3) it is "crucial ... to be sensitive to 

the aboriginal perspective" when defining aboriginal rights." 

3. Sociological Communities 

if, therefore, Indian Act bands do not necessarily hold aboriginal and treaty rights, 

which Aboriginal collectives do? One alternative is to look to the larger "ethnological 

collective" of those people who are descended f?om the original Aboriginal society. 

Arguably, however, this approach engenders too many complex questions of descent and, 

in any event, does not best reflect the fact that, traditionally, Aboriginal communities have 

hctioned as social or political communities. The better view, therefore, is that these 

rights should be seen as vesting in sociological communities of Aboriginal people, largely 

descended from the original Aboriginal tribe, but whose membership is ultimately 

deterrnined by the Abonginal group itself. For various reasons, this approach would be 

preferable and more historically accurate than assuming that aboriginal and treaty rights 

vest in Indian Act bands. It is important to note, however, that in practice Indian Act 

bands will almost always form the core of any sociological Aboriginal cornmunity that 

holds aboriginal and treaty nghts, since bands were, of course, usually created out of these 

c~mmunities.'~~ 

Several Canadian courts have implicitly affirmed the view that aboriginal and 

treaty rights are held by sociological communities in a number of recent decisions that 

allow non-band-members to exercise abonginal and treaty rights. It is important to note, 

" Mubo, supra note 3 at 57-58, Brennan J.; A[phonse, supra note 269. 

" S p m  w, supra note 2 at 1 1 O 1. 

''' Sparrow, ibid at 1 1 1 2; Van der Peel, supra note 1 9 at para. 49. 

276 AS Johnston states, supra note 10 at 3 1, bands usually "correspond to existing 
socio-cultural realities." 



however, that the courts in these cases were often greatly influenced by the fact that the 

individuals before them were clearly "Aboriginal" in terms of ancestry, culture and 

lifestyle, such that the courts Iikely felt that it would be inequitable to deny these 

individuals the right to hunt and fish for food in the same marner as their ancestors and 

neighbours. Moreover, severai of these decisions are open to criticism on strict legai 

grounds, either because the courts did not always apply Aboriginal law correctiy or 

because they did not jw their decisions in accordance with Aboriginal law. Having 

said this, the individuals in question were usually indistinguishable from members of 

nearby Indian bands and, in fact, many of them continued to associate with nearby 

Abonginal communities, such that they could often loosely be described as members of 

these communities. Viewed fiom this perspective, these decisions are significant in that 

they essentially recognized that there are Aboriginal persons who, usually for reasons 

beyond their control, no longer have technical membership in their traditional collective, 

but are still notional members of that collective and, thus, can share in sorne of its nghts. 

The fist such case is the 1989 Chevrier decisionYm where the Ontario District 

Court held that the appeilant -- who was of "mixed-blood" and claimed to be a member of 

"an unregistered Indian Band" -- had treaty rights, even though he was not a member of 

any band recognized as having such rights. The court eventually held that Mr. Chevrier 

should not have been convicted for having hunted moose out of season, even though he 

was not a band-member, since he "trace[d] his descent fÎom a member of a tribe that was 

a signatory to the treaty in question", and thus, had validly "inherited the right to hunt 

granted to his ancest~rs".~'~ Prima facie, then, the court did not view the rights in 

question as collective rights that vested in a present-day entity, since instead of examinhg 

whether the accused was a member of the modern-day manifestation of the collective, the 

court focused on Chevrier's potential &tus under the Indian Act and his ancestral 

2n Chevrier, supra note 5.  

278 Ibid at 130. 



comection to the original tribe. Although this approach is open to c r i t i ~ i s m ~ ~ ~  it can be 

argued that Chevrier was nonetheless a member of a community with treaty rights by 

virtue of his mernbership in the unregistered Indian band. The important point for our 

purposes, of course, is that the court in Chevrier was unwilling to restrict treaty rights to 

members of Indian Act bands?" 

A similar decision is the 1993 Fowler decisi~n;~' in which the New Brunswick 

Provincial Court held that the accused individual - despite his lack of membership in an 

lndian band and lack of status under the Indian Act -- couid validly invoke treaty rights as 

a defence to charges of illegal hunting. In doing so, the court rejected the Crown's 

argument that entitlement to treaty benefits should be strictiy Iirnited to those persons who 

are status ~ndians.'" However, the court did not wholly accept the accused's argument 

that he possessed aboriginal and treaty rights simply by virtue of his birth as an 

Aboriginal person. Instead, the court held that entitlement to such rights depended opon 

"a su£Ecient and substantial connection with a tribe which was a signatory to the 

treaty"? Once again, the court f ocwd  upon the accused's ability to establish such a 

connection with the original signatory tribe rather than the present-day manifestation of 

that tribe, since it held that Fowler was able to establish the required comection on the 

basis of very substantial Abonginal ancestry on the maternal side of his family tree. 

Although this approach can be criticized, the important point for the purposes of this 

"' As discussed above, the better view is clearly that a connection must be shown to 
the present-day manifestation of the û-ibe. 

280 Note, however, that the court was confident that "relatively few, other than status 
Indians, will be able to prove their descent from a signatory tribe.": Chevrier, supra note 
5 at 130. To the extent that the court was implying that status under the Indian Act was 
determinative of cornmon law abonginal rights, this conclusion is of course open to 
criticism. 

281 Fowler, supra note 5. 

282 This argument had previously succeeded, notably in R. v. Janvier and Cardinal, 
[1988] 2 C.N.L.R 134 (Alta. Prov. Ct.). 

283 Fowler, supra note 5 at 180-8 1. 



discussion is that the court hinted that Fowler associated with an Aboriginal community in 

the area when it noted that he was hunting with two status Indians when charged. In 

short, the Fowler decision is another example that courts are prepared to accord aboriginal 

and treaty rights to individuals who can demonstrate that they have notional membershi~ 

in a collective that holds those nghts. 

Another relevant decision is R v. McPherson, a 1992 judgment of the Manitoba 

Provincial Court that was eventually reversed for other reasons by the Manitoba Court of 

Queen's q en ch.^" The case involved two Métis individuals, who were neither band- 

members nor status Indians, but claimed aboriginal rights based on their Aboriginal 

ancestry. The court eventuaily d e d  that the accused did indeed have aboriginal hunting 

rights -- despite the fact that neither they nor the Métis community in which they lived 

could satis@ the traditional legal criteria to establish abonginal right? -- because they 

could establish an "unbroken chain" of hunting and fishing by their ancestors "as far back 

as can reasonably be re~alled"."~ Thus, on strict legai grounds, the McPherson decision 

is clearly questionable. However, it is significant that the accused in McPherson had a 

high degree of Aboriginal ancestry, had maintained a traditional aboriginal lifestyle of 

hunting and fishing for sustenance, spoke Cree as their fust language and had not 

"become molded into the mainStream lifestyle" for any extended period of tirne? In 

addition, the court was influenced by the fact that the accused lived in a Métis community 

adjacent to an Indian reserve, had grown up with and been educated with the children of 

this band, had an ongoing association with the residents of this adjacent Indian reserve and 

2" McPherson, supra note 5 .  

285 The court specificaliy noted, ibid at 152-153, that the accused could not show that 
they belonged to an organized society, or that they and their ancestors had traditionally 
occupied the lands over which the rights were claimed. 

*" Ibid at 154. Other courts have also held that Métis have aboriginal hunting and 
fishing rights: R. v. Munvcgon [1992] 4 C.N.L.R 159 (Man. Q.B.); R. v. Morin and 
Duigneault, [1996] 3 C.N.L.R 157 (Sask. Prov. Ct.). 

2" See generally, ibid at 146-147. The court also appeared influenced by the 
extreme poverty of the two accused. 
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sometimes hunted with these Indians. nius, the accused were clearly accepted as 

mernben of the sociological cornmunity that held the rights they were clallning, and the 

court likely felt that it would be inequitable to deny them the same rights as their reiatives 

and neighbours. 

Several other Canadian courts have dso ailowed non-band-members to exercise 

collective rights where these individuals could show both a high degree of Aboriginal 

ancestry and that they had maintained a traditional aboriginal l i fe~ ty le .~~~ Even though 

the courts in these cases tended to focus upon individual characteristics rather than a 

connection to Aboriginal communities, it is simcant that these individuals usually 

associated with other Aboriginals and, in fact, generally lived in isolated communities of 

"mixed-blood" Aboriginal people, where aboriginal languages were spoken and there was 

a heavy reliance upon hunting and fishing for ~ustenance.'~' As a result, these 

individuals were essentially capable of establishing a "sufEcient and substantial 

connection" to an existing Aboriginal collective that held aboriginal or treaty rights. 

As noted previously, the courts in the preceding decisions tended not to clearly 

articulate the legal reasoning that could ju* their judgments. For exarnple, instead of 

noting that abonginai and treaty rights cannot logically be corfiined to groups whose 

membership is statutorily and artificially defmed (Le., Indian Act bands), the courts 

d l y  focused on the fact that the individuals before them were very similar to their 

ancestors and nearby Indian band-members in terms of ancestry and lifestyle. Nor did 

these courts expressly justw their decisions on the ba i s  that the individuals in question 

were oîken members, either conceptually or sociologically, of Aboriginal rights-holding 

communities in the area. Despite these deficiencies, however, the foregoing decisions 

288 See: Ferguson, Desjarfais, supra note 5 ;  Grumbo, supra note 27 1 . Although 
these cases were concerned with hunting rights under S. 12 of the Natural Resources 
Transfer Agreement. 1930, sched. to the Constitution Act, 1930, R.S.C. 1985, App. II, No. 
26, these rights are essentially analogous to treaty rights. See further Badger, supra note 
101. 

289 See especially Ferguson, supra note 5 (Prov. Ct.). 



strongly support the compelling argument that aboriginal and treaty rights do not 

necessarily vest in Indian Act bands, but in sociological collectives of Aboriginal people - 
the major@ of whom will usually be descended £kom the original Aboriginal society. 

This would mean that some individuals who rnight not technicdy be members of Indicn 

Act bands can nonetheless validly exercise aboriginal and treaty rights where they can 

demonstrate membership in, or a substantial connection with, these sociological 

collectives." Based on the above jurisprudence, the factors relevant to demonstrating 

this connection would include a hi& degree of Abonginal heritage, an aboriginal lifestyle, 

association with or acceptance by an Abonginal cornmunity and a continuhg familiarity 

with abonginal language and culture. 

There are, of course, a number of advantages to assuming that abonginal and 

treaty rights vest, at least conceptually, in sociological collectives of Aboriginal people. 

To begin with, this approach is both less rigid and more equitable than determining an 

individual's entitiernent to such rights by reference to his or her membership in those 

rigidly-defined administrative units known as Indian Act bands. In short, it allows for 

aboriginal and treaty rights to be exercised by persons who would normally be denied 

such rights because they or their ancestors lost band-membership or Indian Act status on 

discriminatory, technical or assimilatory grounds. Moreover, in addition to ailowing for 

Aboriginal participation in deciding who can exercise their rights, this approach c m  be 

seen as better reflecting aboriginal customs and traditions. On the negative side, this 

approach clearly lacks the convenience and certainty of presuming that aboriginal and 

treaty rights vest in Indian Act bands, for it will undoubtedly engender a vast nurnber of 

complicated questions of entitlement, many of which might end up before the courts. 

Nevertheless, it is submitted that this approach not o d y  accords better with the Aboriginal 

perspective on their rights, but better reflects the fact that abonginai rights were originally 

290 It is interesting to note that some legislation already uses the concept of a "band 
community" instead of band-membership for certain purposes: Liquor Act, R.S.Y. 1 986, 
c. 105, as amended by S.Y. 1988, c. 15, S. 21., referred to in Bruce v. Yukon Temmtory 
(Commissioner), [1994] 3 C.N.L.R. 25 (Y .T.S.C.). 



viewed as being held by sociological and political communities rather than purely race- 

based cornm~mities.~~~ 

4. Determination of Membership 

Assuming therefore that aboriginal and treaty nghts are held by sociological 

Aboriginal commmities, one of the principal questions that arises is how the membership 

of these groups should be determined for legal p ~ r p o s e s . ~ ~ ~  Aithough the courts have 

not yet been called upon to definitively rule on this matter, it has aiready been noted 

above that Lambert LA. of the B.C.C.A. has stated that the membership of Abonginal 

communities "must be determined in accordance with the customs, traditions and practices 

of the aboriginal people in question, and not in accordance with the Indian  AC^.""^ 

However, the most important judicial decision on this question is undoubtedly the Mabo 

decision of the High Court of Australia, which contains several instructive statements on 

this complex issue. These passages emphasize that membership in Aboriginal 

communities should be determined in accordance with the practices, traditions and 

customs of those Aboriginal people who have a historic iink with the temtory in question. 

Brenna. J., for example, stated that: 

Native title to particular land ... its incidents and the persons entitied thereto 
are ascertained according to the laws and customs of the indigenous people 
who, by those laws and customs, have a comection with the land .... 
Membership of the indigenous people depends on biological descent fiom 
the indigenous peoples and on mutual recognition of a particular person's 

29' See Slattery, supra note 92 at 273. This was also the approach of the Royal 
Proclamation of 1763 and early Canadian legislation defining "Indians". For a good 
review of this legislation, see Sawridge Band v. Canada, [1995] 4 C.N.L.R. 12 1 
(F.C.T.D.), rev'd [1997] F.C.J. No. 794 (C.A.) (QL). 

292 Recent land claims agreements often expressly deal with the question of 
membership. However, the following discussion will examine this issue in more general 
common law terms. 

293 Alphonse, supra note 269. 



membership by that person and by the elders or other persons enjoying 
traditional authority among those people.294 

In fact, in Australia, it has long been important for Aboriginal persons to establish 

a comection to, or membership in, an Aboriginal collective if they wish to be recognized 

as "Aboriginal". In short, the "Aboriginal people themselves have devised a three part 

definition that has gained rapid acceptance among the governments in Australia. To be 

considered an Aboriginal person, an individual must (1) be of Aboriginal ancestry; (2) 

self-identifi as Abonguial; and (3) be accepted by the Abonginal community as being 

~bo r ig ina l . "~~  In the AUSfralian context, therefore, it is largely accepted that Aboriginal 

collectives decide who is Aboriginal and thus prima fade eligible to exercise the group's 

nghts. The approach in the United States is quite simiiar to Australia's, since American 

legal authonties also recognize the importance of acceptance by an Aboriginal group. For 

example, according to Felix Cohen, an individual can be considered an "Indian" for most 

legal purposes in the United States when he or she meets two qualifications: "(a) that 

sorne of the individual's ancestors lived in what is now the United States before its 

discovery by Europeans, and (b) that the individual is recognized as an Indian by his or 

her tribe or community . ""' 

It is interesthg to note that early colonial and Canadian legislation dealhg with the 

Abonginal peoples also emphasized the importance of acceptance by an Abonginal 

comrnunity when detemiining who was an "Indian" and therefore entitled to specid nghts. 

For example, one of the earliest pieces of legislation to deal with the Aboriginal peoples 

specifïed that, in order to be considered an "Indian", an individual had to either belong to, 

294 Mabo, supra note 3 at 57-58, Brennan J. [emphasis added]. See also ibid at 5 1, 
Brennan J., at 88, Deane and Gaudron JJ. 

295 B. Morse & J. Giokas, "Do The Métis Fall Within Section 91(24) of the 
Constitution Act, 1867?" in Aboriginal Self--Government: Legal and Constitutional Issues 
(Ottawa: Canadian Communications Group, 1995) 161 at 166-167. See also Coe v. 
Gordon, [1983] 1 N.S.  W.L.R. 419 (Sup. Ct.). 

296 Cohen, supra note 171 at 19-20. 



or reside amongst, an Aboriginal tribe and: (1) have "Indian blood", (2) be manied to a 

band-member, or (3) have been adopted by the t15be."~ Thus, early Canadian legislation 

relating to Aboriginal peoples defhed them largely in terms of group membership and, as 

a result, many people of "miued blood" or non-aboriginal ancestry who iived with and 

were accepted by the Aboriginal peoples were acknowledged as "Indians" with the same 

special rights as "full-blooded Indians". More recent versions of the Indian Act have, of 

course, replaced this early emphasis on membership in a sociological collective with 

definitions that define "Indians" in terms of aboriginal ancestry and k i ~ s h i p . ~ ~ ~  

To sum up, it has been seen that aboriginal and treaty rights are likely held by 

sociological communities of Aboriginal people, rather than Indian Act bands or larger 

groupings. However, this raises the important question of who is a member of these 

communities, since the nature of collective rights mandates that only community members 

can exercise rights held by these collectives. By its very nature, this question of 

membership and access to rights is of course a controversial and complex one, since it 

involves a balmcing of collective and individual interests. For this reason, the next 

chapter of this paper will discuss in some detail the extent to which the rights and 

interests of individuals can limit the collective rights of Abonginal groups. However, it is 

subrnitted here that, even though Abonginal communities have a key role to play in 

defining who is entitled to exercise their abonginal and treaty rights, the federal 

govemment and the courts cannot escape playing some role in this matter, especially 

because it relates to the allocation of scarce r e s o ~ r c e s . ~ ~  For example, the courts will 

297 An A d  for the better protection of the Lands and Property of the Indians in Lower 
Canada, S. Prov. C. 1850, c.42 (13 Vict.). 

Woodward, supra note 106 at 9. Note, however, that "being 'Indian' is for 
Indians a cultural and political identity, not a racial one.": Boldt & Long, supra note 145 
at 175. 

?99 It would, moreover, seem &air for the federal govemment to abdicate a role in 
this matter, since it was govemment action and legislation that modified the membership 
of historical Indian tribes and thus largely created the current membership of Aboriginal 
communities. 
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have to guard against arbitrary decisions regarding the distribution of these rights, if oniy 

to ensure confonnity with the Canadian ~onstitution?~ In addition, the courts codd 

w M y  be called upon to identify certain objective criteria that persons hoping to exercise 

aboriginal and treaty rights must demonstrate in order to estabiish membership in, or 

"sufficient comection" to, the sociological collectives that hold such r ight~ .~~ '  

In the end, the issue of which Aboriginal collectives actually hold aboriginal and 

treaty rights is a complex question that is, in many ways, outside the scope of this paper. 

It is, however, clearly a question that deserves M e r  study in its own right, especially 

since the courts have not yet examined this issue in any detail. 

'00 For example, as will be discussed in greater detail below, S. 35(4) of the 
Constitution Act, 1982 prohibits an unequal distribution of aboriginal and treaty rights on 
the b a i s  of gender. 

For a Iist of possible factors based on the jurisprudence discussed in this paper, 
see the above discussion on p. 83. Note also th, in Australia, membership is detennined 
by objective criteria such as ancestry and mutual recognition. See f i d e r  the above 
discussion on p. 85. Thus, the courts should also be guided by the membership criteria of 
the groups that hold the rights in question. 



CHAPTER III 

INDIVIDUAL RIGWTS 
IN 'l'HE ABORIGINAL CONTEXT 

This chapter will fist examine the extent to which the collective rights of the 

Aboriginal peoples also have an integrai individual dimension, before exploring the 

relationship between collective and individual nghts in the Abonginal context. More 

specifically, the fnst part of this chapter will examine the jurisprudence that has stated 

that, in certain circumstances, aboriginal and treaty rights can also be individuai in nature. 

The second part of this chapter will then explore the extent to which individual rights 

limit the collective rights of the Aboriginal peoples. 

A. TEE INDIVIDUAL DIMENSION OF ABORIGINAL AND m A T Y  RIGHTS 

n ie  above discussion has demonstrated that the Canadian legal system has 

recognized, both implicitly and explicitly, that aboriginal and treaty rights are collective 

nghts vis-à-vis other rights and interests in Canadian society. However, severai courts 

have also declared that abonginai and treaty nghts can be individual in nature. For 

example, in Delgamuukw, Lambert J.A. stated that "[a]boriginal rights may be individual 



or col~ective".~" Moreover, the Australian High Court in Mubo held that there is "no 

impediment to the recognition of individual proprietary rights" in the Abonginal 

conte~t,~'~ and the United States Supreme Court has expressly stated that "individuai 

aboriginal rights may exkt in certain c o n t e x t ~ . " ~ ~  However, a closer examination of 

these cases reveals that the rights being referred to by these courts are not aboriginal 

rights or aboriginal title "in the strict  ens se"?^ Instead, the courts are merely 

recognizing more expressly that, withia an Abonginal group's collective rights or title, 

special individual rights cm accrue ta the individual members of the collective pursuant to 

the group's traditional c ~ s t o r n s . ~ ~  

1. Jurisprudence 

The earliest recognition by Commonwealth courts that the common law protected 

the ability of Abonginal groups to divide their collective rights into individual rights is 

found in the 1921 judgment of Amodu T,ar~i .~" In that decision, the Privy Council 

recognized that, although aboriginal title d l y  vested in a collective, it was possible for 

this communal title to be intemally divided into individual interests if that is how the 

collective's legal regime dedt with its interests: 

The title, such as it is, may not be that of the individual, as in this country 
it nearly always is in some form, but may be that of a community. Such g 
communitv mav have the Dossessorv title to the common enjoyrnent of a 
umfhct, with customs under which its individual members are admitted to 

302 Delgumuukw, supra note 3 at 658, Lambert J.A. (dissenting). 

'O3 Mabo, supra note 3 at 43, Breman J. 

3M United States v. Dam, supra note 7 at 50. 

305 Slattery, "Understanding Aboriginal Rights", supra note 257 at 756. 

'06 Note that the Indian Act also accords certain individual rights or interests (e.g., a 
certificate of possession under S. 20 regarding a parcel of reserve lands). However, these 
are not aboriginal or treaty rights and will not be discussed fuaher here. 

307 Amodu Tguni, supra note 4. 



eniovment, and even to a ri& of transmitting; the individual eniovment as 
members bv assiment inter vivos or b~ succession. To ascertain how far 
this latter development of right has progressed involves the study of the 
history of the particular community and its usages in each case. Abstract 
principles fashioned a prion' are of but little assistance, and are as often as 
not mi~leading?~* 

Although this individual dimension of aboriginal nghts was not mentioned by 

Commonwealth courts for many years, the recent Mabo decision of the Australian High 

Court explored this concept in some detail? In fact, the importance of Mabo to any 

discussion of the collective versus individual nature of aboriginal and treaty rights cannot 

be overstated. Not only is it the oniy Commonwealth decision to address this topic in any 

detail, but it did so in a considered fashion after undertaking "a masterful review of 

Commonwealth and American jurisprudence on the subject" of aboriginal right~.~'* 

In this context, it is significant that each of the several judgments in Mabo made 

reference to the individual dimension of aboriginal rights. It is important to note, 

however, that the High Court was clearly of the view that any individual aboriginal rights 

were dependent upon the collective titie, since it emphasized many t h e s  that aboriginal 

rights and aboriginal title are collective rights that vest in groups.3'1 However, as the 

different judgments in Mubo demonstrated in some detail, within this collective title, 

individual rights can exist, since the cornmon law "left room for the contuiued operation 

of sorne local laws or customs arnong the Native people and even the incorporation of 

some of those Iaws and customs as part of the common  la^".^'* 

- 

308 Ibid at 403-404 [emphasis added]. 

'09 Mabo, supra note 3. 

3'0 Van der Peet, supra note 19 at para 265, McLachlin J. (dissenting). The majority 
in Van der Peet was itself greatly inspired by Mubo: ibid at para. 40. 

See the earlier discussion of Mubo, above on pp. 47-48. 

312 Mabo, supra note 3 at 65, Deane & Gaudron JJ. 



The judgment of Mr. Justice Breman is the most instructive judgment in Mubo 

regarding the relationship between the rights of a collective and the rights of its individual 

members. For example, Breman J. stated clearly that, whether or not individuals within 

the group might have special internai rights to land or harvesting resources, these "rights 

or interests are, so to speak, carved out of the communal native titie"; that is to say, they 

"are derived fiom the community's laws and customs and are dependent on the 

comrnunity title."3'3 Thus, any individual rïghts in the aboriginal context require the 

existence of a group;l4 since the common law has always recognized that the basic 

aboriginal interest or practice that received cornmon law protection was collective in 

nature. 

It is significant that the court in Mubo, after recognizing the fact that abonginal 

title could be both collective and individual in nature, emphasized that the exact nature 

and scope of any individuai rights can only be detemiined according to the laws and 

customs of the Aboriginal group that holds the collective titie, since these intemal rights 

receive their legal protection "only in conformity with the traditional laws and customs of 

the In other words, "[slince the title preserves entitlement to use or 

enjoyment under the traditional law or custom of the relevant temtory or locality, the 

contents of the rights and the identity of those entitied to enjoy them must be ascertained 

by reference to that traditional law or c~stom.""~ Thus, these individual nghts are not 

uniform in nature, for the exact nature of an individual's intemal rights will depend upon 

"' lbid at 5 1 and 43 respectively. See also ibid, per Brennan J., at 43, that "it is 
not possible to admit traditional usufnictuary rights without admitting a traditional 
proprietary comrnunity titie." 

314 AS Deane and Gaudron JJ. note, ibid at 71, the "entitlement of an individual [is] 
through his or her family, band or tribe". 

Ibid at 50, Brennan J. See also ibid. at 51, Brennan J.; at 71, Deane & Gaudron 
JJ. 

3i6 Ibid. at 88, Deane & Gaudron JJ. See also ibid. at 57-58, Breman J.; at 95, 
Deane & Gaudron JJ. See also the staternent by Brennan J., ibid at 51: "the grouping of 
persons to possess rights and interests in land are matters to be determined by the laws 
and customs of the hdigenous inhabitants." 



both the relevant historical record and 

allows for special individual rights3" 

the extent to which the collective in question stili 

As a red t ,  the internal ri& of some 

individuals will amount to a "limited special use of land", while the internal rights of 

others could be similar to beneficial ownership3'* Put differently, some of the internal 

rights that are carved of the community title wil1 be "usufiuctuary" or non-propnetary in 

nature, whiie others might well be "proprietary" in nature?'g 

Subsequent Australian courts have followed Mabo in this respect. For example, in 

the 1994 decision of Mason v. Tritton, after emphasizing the collective nature of 

aboriginal rights, Kirby J. held that "[aln individual's right to derivative use and benefit of 

that land is capable of protection in a manner analogous to the protection traditionaliy 

af5orded to a usufhctuary r ig l~ t . ' '~~~  Moreover, as in Mabo, the Court in Mason went on 

to hold that "an individual denvative usumictuary right to use and benefit h m  that land 

may ... become tantamount to a proprietary right."3t' The Mabo decision aiso 

influenced the introduction of the Native Tirle Act in Australia, which specifically provides 

for both collective and individual rights in relation to aboriginal land rights when it 

defmes ''Native title" as "the communal, group or individual rights and interests of 

Aboriginal peoples ... possessed under the traditional laws ... and ... traditional customs 

observed by the Abonginal peop~es."'~ 

"The content of such a cornmon law native title will, of course, Vary according to 
the extent of the pre-existing interest of the relevant individual, group or cornrnunity.": 
ibid. at 71, Deane & Gaudron JJ. 

See Brennan J., ibid at 43: "there can be no impediment to the recognition of 
individual proprietary rights." 

320 Mason v. Tritton, supra note 1 69 at 58 1, Kirby J. 

321 ibid at 582, Kirby J. 

Native Tirte A d  1993 (Cth), S. 223 [emphasis added]. 



Recently, Canadian courts have also recognized the possible existence of individual 

rights in the Aboriginal context. For example, in the Delgamuukw decision, Macfarlane 

J.A. of the British Columbia Court of Appeal stated that "[a]boriginal nghts are communal 

rights, although each member of the communïty has a personal rkht to exercise 

them".'" Moreover, the dissenting judgment in Delgumuukw by Lambert J.A., inspired 

by the Mabo decision, made even more explicit references to the existence of individuai 

rights in the Aboriginal context. For instance, Lambert J.A. concluded that "[alboriginal 

rights may be individual or collective according to whether they were and are treated by 

the aboriginal people as being individual or c~llective."~'~ Lambert J.A. explained the 

basis for his conclusion as follows: 

... aboriginal rights may be collective rights but they need not be. If the 
aboriginal society treated particular rights as collective rights and other 
rights as individual rights or mal1 group rights, then the contemporary 
entitlement to exercise those rights would be held in the same waym3" 

It is interesting to note that, even prior to the Delgamuukw and Mabo decisions, a 

number of Canadian courts had already held that certain Aboriginal individuais could hold 

individual aboriginal rights if that is how the culture and customs of their collectives 

conceived of theù interests. Thus, in R. v. Dick, the British Columbia Provincial Court 

held that, historically, "lands vested in the chef and his nght to exploit them for the 

benefit of the family group were recognized and respected by other family gr~ups"."~ 

The court briefly examined this internal or persona1 right of the chief and defined it to be 

323 Delgamuukw, supra note 3 at 495 [ernphasis added]. See also Parnajewon, supra 
note 3 at 199 (C.A.); Oregon Jack Creek supra note 128; Pik, supra note 100. 

324 Delgamuukw, ibid at 658, Lambert J.A. (dissenting). Two cases were cited for 
this proposition: Amodu Tijani, supra note 4; Mabo, supra note 3. 

325 Ibid at 648. Other judgments in Delgumuukw also noted, in more implicit terms, 
that individual internal nghts could exist in the Aboriginal context pursuant to the des ,  
customs and tradition of an Aboriginal group: ibid at 517, 5 18, 545, Macfarlane J.A.; at 
570, 577, Wallace J.A.; at 717, 718, 727, Lambert J.A. (dissenting). 

326 R. Y. Dick, [1989] 1 C.N.L.R. 132 at 135 (B.C. Prov. Ct.), rev'd on other grounds 
[1989] 4 C.N.L.R 120 (Co. Ct.). 



"more a concept of control for the purposes of sharing, protection and ensuring long-term 

family sustenance, rather than the Caucasian concept of absolute personal pr~perty".)~~ 

However, it was apparently conceded that this right gave the chief the power to permit 

non-relatives to hunt on the lands of his family group. One of the more interesting facts 

of the Dick decision is that the court eventually held that the chiefs personal right to hunt 

had devolved to "the people" as a result of the arrival of the European settlers, since "long 

after the connning of Indians to reserves, these people continued to hunt for food and 

exercised their common law right to do so without the formality of pnor permission of a 

~hief."~" As a result, the court held that the actual nght to hunt "was never the right 

solely of the chiefs but of ail the people who inhabited that land."329 This accords with 

the idea that, although aboriginal rights vest in the collective of Aboriginal people, within 

that collective title, intemal rights can exist, and even evolve, in accordance with the 

group ' s traditional customs. 

A similar case is R. v. Jack; another decision of the B.C. Provincial Court with a 

interesting set of f a ~ t s . ~ ~ '  Mr. Jack, who was fishing with two distant relatives, 

defended a charge of illegal fishing on the grounds that he had personal aboriginal fishing 

rights, which he had inherited as a hereditary chief, that allowed him to fish in his 

hereditary area and to invite his relatives to assist hun in that fishing. Mr. Jack claimed to 

be exercising his hereditary rights on the day in question, and stated that if he was unable 

to catch chinook saimon for his son's wedding within his hereditary area it would be 

extremely embarrassing to him and result in a loss of stature. The Crown conceded that 

328 Ibid Note the Court's statement, ibid, that "since the right is that of the people, 
the devolution of that right cannot be determined solely in reference to present legal 
standards of proof, but must include the concepts and understanding of these people 
themselves." 

330 R. v. Jack, [1991] 1 C.N.L.R. 146 (B.C. Prov. Ct.), rev'd on other grounds [1992] 
1 C.N.L.R. 122 (S.C.), afTd (1995) 131 D.L.R(4th) 165 (B.C.C.A.). 



Mr. Jack had an aboriginal right to fish for food, social and ceremonid purposes, but 

argued that the right was a collective right of Jack's Band and not a personal right held by 

Jack as an individual. 

The Court in Jack noted that, pursuant to Spmrow, the nature of Jack's rights were 

to be detemllned by examining the culture and concepts of ownership of his Aboriginal 

group, and not by common law concepts. As part of this examination, the Court held 

that, by vimie of his status as hereditary chief, Mr. Jack "inherited a compendium of 

rïghts and assets" that the other members of the collective did not possess, including "a 

claim to ownership of the Leiner River" that gave him "an absolute discretion to permit 

any person not a member of his house to fish his waters or take fiom his land."33' The 

court was careh1 to note, however, that "while the chief was the absolute owner of the 

lands and assets and passed them on by succession, he nonetheless was a trustee of them 

for the benefit of' the group as a ~ h o l e . ~ ~ '  In other words, pursuant to the group's 

culture and custorns, the chief kept and managed these lands and assets "not solely for his 

own wealth and power, but as  resources for al1 the people within his h o ~ s e " . ' ~ ~  In light 

of these findings, the Provincial Corn in Jack ultunately rejected the Crown's argument 

that the right was purely collective in nature and did not devolve to Mr. Jack as an 

individual. In fact, the Court cited the Oregon Jack Creek decision for the proposition 

that "aboriginal nghts are both communal and personal in nature.tt3" As a result, the 

Provincial Court acquitted Mr. Jack and the other accused, since Jack's rights were 

infnnged and this infigement could not be justified. For our purposes, it is signifcant 

that, although this case was appeaied twice, neither the B.C. Supreme Court nor the B.C. 

33' Ibid at 150 (Prov. Ct.). 

332 lbid 

333 Ibid 

334 Ibid. at 15 1. See Oregon Jack Creek, supra note 128. 



Court of Apped took issue with the nature, source or scope of Mr. Jack's personal or 

individual right"' 

The courts in the United States have also recogaized that individuai members of 

Abonginal collectives can possess special individual rights and interests in tribal property 

if this accords with tribal laws and customs. As is the case with the jurisprudence 

discussed above, however, the American cases have emphasized that any individual 

aboriginal rights carmot exist independently of the collective right. For example, in 1886 

Cherokee Trust Funk decision, after holding that the lands in question were held by the 

collective "for the common benefit of all the Cherokees", the U.S. Supreme Court 

expressly held that this: 

does not mean that each member had such an interest, as a tenant in 
common, that he could daim a pro rata proportion of the proceeds of sales 
made of any part of them. He had a right to use parcels of the lands thus 
held by the nation, subject to such d e s  as its governing authority might 
prescribe; but that rïght neither prevented nor qualified the legal power of 
that authority to cede the lands and the title of the nation to the United 
 tat tes.^^^ 

The American jurisprudence has also emphasized that only Abonginal tribes can 

dispose of collective lands and the individual rights of tribal members cannot prevent the 

tribe from dealing with its collective right.337 This means that even where individuals 

have special individual hereditary rights, such as in the Whitefoot decision discussed 

above,"' these rights are inalienable outside (and sometimes inside) the tril~e.'~' The 

335 The B.C.S.C. overtumed the acquittais on the grounds that the interference with 
his right could be jusfified. The B.C.C.A. then overturned these convictions. 

336 The Cherokee Trust Funds, supra note 177 at 308. 

337 See for example: Franklin v. Lynch, 233 U.S. 269 (1 9 14); Gritts v. Fisher, 224 
U.S. 640 at 643 (1912); US. v. Stute of Washington, supra note 182. 

338 Whitefoot, supra note 172. The plaintiff had an individual right, inherited fiom 
her family and traditionaily recognized by other tnbai members, which gave her the 
personal right to use and occupy a tribally-owned fishuig site, including the infkequently 
exercised right "to exclude others fiom using that same station." 



hnerican courts have also consistently held that, because tribal rights are vested in the 

collective and not the individual, the nature and exercise of any individual rights are 

governed by tribal laws and c~stoms."~ 

Although the American jurisprudence makes it clear that any individual rights must 

derive fkom a tribe's collective rights, two decisions are ofien cited for the proposition 

that "individual aboriginal rights" can arise and exist separately fiom tribal rights: the 

Cramer and Dann decisions."' Upon examination, however, these two cases are not 

really about aboriginal rights in the tme sense of the w ~ r d , ~ ~  but relate to special rights 

of occupancy for some individual Mans where they can show use and occupation of 

land, not in accordance with the common law, but pursuant to prior government policy. 

These two cases illustrate very clearly therefore the proposition that Amencan 

jurisprudence is more useful for its "articulation of general principles, rather than ... 
specific legal holdings.""' Nevertheless, both of these decisions merit detailed 

examination as part of this discussion, if only to demonstrate that they are ofien cited out 

of context. 

See for example Delaware Indiam, supra note 179 at 137-138, where the court 
stated that "the individual has no right to alienate or lease the lands." 

340 See for example: US. v. Wushington, supra note 182 at 691; Whifefoot, supra 
note 172; Prairie Band. supra note 179 at 147; Cheroke Trust Fun&, supra note 177. 

"' Supra note 7 .  For a good discussion of these cases, see K. Chapin, "Ludian 
Fishing Rights Activists in an Age of Controversy: The Case For An Individual 
Aboriginal Rights Defense" (1993) 23 Environmental Law 971. 

342 42 mean here "aboriginal rights" as that term is used in Canadian law: historical 
practices that received comrnon law protection because they had been exercised since pre- 
contact times and were integral to a group's distinctive culture. See the discussion above 
on pp. 28-30. 

343 Van der Peef, supra note 19 at para. 35. 
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In the 1923 Cramer d e ~ i s i o n , ~ ~ ~  the US. Supreme Court held that three Indians, 

who had continuously occupied 175 acres of public land since before the govemment 

granted a patent to a railway in 1886, had possessory rights to that land. The court based 

its decision on the government's policy "to respect the Indian right of occupancy" and 

stated that while "[ilt is true that this policy has had in view the original nomadic tribal 

occupancy ... it is Iikewise true that in its essentiai spirit it applies to individual Indian 

occupancy as well."14* Thus, the Cramer decision was Iess about aboriginal rights per 

se, than the federal policy of the time which favoured Indian occupancy on unappropriated 

public lands. Nevertheless, the U.S. Supreme Court later cited Cramer for the proposition 

that "[wle have recognized that individual aboriginal rights may exist in certain 

conte~ts.""~ In any event, from the perspective of Canadian Aboriginal law, the 

Cramer decision seems of little relevance, since the plaintifls could not have established 

aboriginal rights in accordance with the common law test used in this country. For 

example, simply fÏom a time-depth perspective, their occupancy wouid not have satisfied 

the requkement that use and occupation must have occurred since prior to contact.347 

The more recent Dann decision involved a claim to aboriginal title brought by two 

sisters, rnembers of an M a n  mbe, whose ancestors had continuously lived on certain 

grazing land for at least five generations and, in any event, well before the land in 

question had been withdrawn fiom settlement by the government in 1934. The 

government brought a trespass suit against these individuals to stop them fiom grazing 

their cattle on federal lands without a permit. At the outset of the case, the Dann sisters 

relied solely upon the fact that they were tribal members and that their tribe had 

aboriginal title. However, when the govenunent demonstrated that the tribal aboriginal 

~4 C m e r  v. United States, supra note 7. 

United States v. Dann, supra note 7 at 50, remanded tu 873 F.2d 1 1 89 (9th Cu. 
1989), cerf. denied, 493 US. 890 (1989). 

"' See generally the discussion above on pp. 28-3 1. 



titie had been conclusively extinguished, the sisters introduced the argument, before the 

Supreme Court, that they possessed individual aboriginal titie based on their family's long 

occupation of the land in question. h response to this argument, the U.S. Supreme Court 

merely noted that it had already "recognized that individuai aboriginal rights may exist in 

certain con tex t~" ,~~  but expressly chose not to address this new defence since it had not 

yet been addressed by the lower courts. 

This argument that the Danu sisters had individual aboriginal titie was, however, 

ultimateiy addressed by the Ninth Circuit Court of Appeals, in a decision that considered 

in detail the nature and scope of any possible individual aboriginal title or r i g h t ~ . ~ ~  At 

the outset of this examination, the Court noted that, aithough individual aboriginal title is 

"by no means a well-defmed concept", there "is no theoretical reason why individuals 

codd not establish aboriginal title in much the same manner that a tribe d ~ e s . " ~ ~ '  

However, the court emphasized that this would involve demonstratîng that one's "lineal 

ancestors held and occupied, as individuals, a particular tract of land, to the exclusion of 

al1 others, from tirne immemorial, and that this title had never been e~tinguished."~~' 

The court expressly declared that the facts before it did not support such a fmding, "for it 

is clear that the Danns make no such individud claim to these lands fiom time 

348 United States v. Dann, supra note 7 at 50. The Supreme Court cited two cases 
for this proposition: Cramer, supra note 7; United States v. Santa Fe Pacifc R. Co., 3 14 
U.S. 339 at 357-358 (1941). See also United States v. Winam, 198 US. 371 at 381 
(1905), where the court stated that reservations created by treaties "reserved rights ... to 
every individual indian, as though named therein." 

The case was remanded to the Nhth Circuit Court of Appeals, which in turn 
remanded to the District Court. That court found that the Danmi had established exclusive 
individual aboriginal titie to a section of the grazing land they claimed, as well as 
"aboriginai individuai rights" to gaze cattle. The case was then appealed to the Court of 
Appeals: United States v. Dann, 873 F.2d 1 1 89 (9th Cir. 1989). 

350 Ibid at 1195 and 1196. 
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immern~rial."~" Thus, the individuals in Dmn could not prove aboriginal rights, either 

collective or individual, in the sense that this expression is used in Canadian law. 

It is interesthg to note that, because the Danns were stiU asserting tribal rights as 

well as  individual rights, the Court conducted what amounted to a brief examination of the 

relationship between the two concepts, in which the Court made several statements that 

strongly emphasized the collective nature of aboriginal rights in American law. For 

instance, the Court cleariy affirmed that any individual aboriginal rights are subordinate to 

the collective nght when it stated that, "as individual tribal members occupying land under 

tribal original title, the Danns or their heal  ancestors could assert no rights excluding the 

tribe or the members fi.om the land they were occupying."'" The court also noted that 

"when aboriginal title has been extinguished ... we cannot view the remnants of that tribal 

title as surviving thereafter in individual tribal members."'" Clearly, therefore, the 

court was of the view that to the extent that aboriginal rights, in the true sense of the 

word, were individual rights, they could not exist independently of the collective title. 

This was affirmed when the court went on to note that "there is another possible and 

much narrower meaning of individual aboriginal title [which is] not aboriginal in the usual 

sense of long or i n d e f ~ t e  d~ration."~~' 

Ultimately, the court in Dam recognized that the individuals in question had this 

"narrower" version of "individual aboriginal title", which had been previously recognized 

in the Cramer decision. In reality, however, this "individual aboriginal title" was a "non- 

statutory right of occupancy" that could ody  have arisen prior to 1934 because of prior 

governrnent policy that permitted settlement of unappropriated public lands, but could no 

'= Ibid 

353 nid. at 1 196, citing Cohen, supra note 171 at 605-606 for this proposition. 

3" 16id See also the statement, ibid., that "it is beyond question, then, that the 
aboriginal rights to these lands were tribal until they were extinguished." 

355 Ibid The court cited Cramer, supra note 7, for this proposition. 



longer arise, since this was no longer permitted by Congress and the l a d s  in question 

were withdrawn fiom setdement in 1934. The key point is that it was only in this special 

Iimited context that the court made its statement that the Dams had "individual land 
356 . Interestingly enough, the court also held, on the same basis, that the Dams had 

"individual aboriginal grazing rights", which were restricted to the number and type of 

animals that were being grazed pnor to 1934.~~ 

To sum up, although the Cramer and Dann cases are extremely interesting, they do 

not stand for the proposition that "individuai aboriginal rights", in the strict sense, can 

exist independently of communal titie. In fact, a strong argument cm be made that the 

courts in these decisions should not have referred to the rights in question as "aboriginal 

rights", since these rights were cleariy not common law aboriginal rights. Mead ,  they 

were occupancy rights that could be acquired in exceptional circumstances by certain 

Indians who conducted themselves in accordance with historical govemmental policy. 

These decisions are, therefore, clearly distinguishable fiom the classic case of individual 

nghts in the Aboriginal context: those interna1 individual rights that derive fiom, and are 

dependent upon, the aboriginal laws, interests and customs that were incorporated into the 

common law as collective rights. 

The above jurisprudence demonstrates that, although the courts continue to view 

aboriginal title as a collective right vis-à-vis other rights in society, they are prepared to 

accord greater recognition to the laws and customs of the Aboriginal peopies whereby 

individuai members of these groups hold certain individual interests in the collective titIe. 

It is important to note, however, that individual rights do not have to exist wittiin a 

'" nid at 1200 [emphasis added]. It is important to note that the court did not refer 
to this right as "aborieinal title" and, in fact, had earlier stated, at 1199, that this "land 
title", which arose fiom govenunental policy, "arose long after the tribal abonginal title" 
had been extinguished [emphasis added]. 



group's collective title. It may be, for example, that certain groups do not acknowledge 

individual private rights. This will be a question of fact and does not affect the existence 

of the collective title in Canadian Iaw?" However, where internal individual rights 

exist, they arise fiom the fact that, at the same t h e  that the common law recognized the 

existence of organized Aboriginal societies with collective rights, it also recognized that 

the intenial rights, interests and social systems of these Aboriginal groups remaineci 

"within the exclusive control of the indigenous people themsel~es"?~ It follows fi-om 

this that these internal rights and interests are completely denvative of the collective 

interest. That is to say, because the source of these intemd individual rights is a society's 

customs, these rights cannot exist outside that society or social grouping, for an individual 

cannot herseif generate or recognize a c ~ s t o r n . ~ ~ ~  The corollary of this is that where the 

group has ceased to acknowledge its internal laws, traditions and customs, aboriginal 

rights and aboriginal title themselves cease to exist, since their foundation has 

di~appeared.'~' 

It is difficult to provide a comprehensive definition of the nature and scope of 

these individual rights, both because very few courts have dealt with this concept to date 

''* See Slattery, supra note 257 at 746. 

359 Delgamuukw, supra note 3 at 640, Lambert LA. (dissenting). In support of this 
proposition, Lambert J.A. cited Lyom v. East India Co. (1836), 12 E.R. 782 (P.C.); 
Campbell v. Hall ( 1  774), 98 E.R 1045 (K.B.); EZeko v. Oflcer Administering the 
Goventment of Nigeria, [193 11 A.C. 662 (J.C.P.C.); Mubo, supra note 3. 

360 In general terms, the source of any individual nghts in the Aboriginal context is 
the same as that of a group's collective aboriginal rights. Both are common law rights 
that arise nom the fact that the Aboriginal peoples were in use and possession of the land 
as organized societies prior to the arriva1 of the Europeans. The common law then 
recognized the validity of abonginal legal regimes, including their power to g a n t  and 
recogaize certain intemal rights that arise from custorn or tradition. 

361 Mabo, supra note 3 at 50, Brennan J. Abonginal title is therefore extinguished 
"on the death of the last members of the group or clan": ibid at 58. 



and because these rights m e r  from group to group? For example, as was noted in 

Mabo, these individual nghts aise fiom the specinc laws, customs and traditions of the 

Aboriginal group that holds the generd collective right, and will depend upon the extent 

to which the collective still allows for those r i g h t ~ . ~ ~ ~  Moreover, the method by which 

rnembers acquire and lose these rights, whether it be by membership or succession, 

"involves the study of the history of the particular community and its usages in each 

case."3" In general, however, it can be stated that a "member's interest in the tribal 

property is personal and can be transferred or inherited only to the extent that tribal law 

allows use rights to be transferred. Hein will participate in the tribal property in their 

own right only if they are members of the tribe."36s Thus, the nature, scope and 

existence of a group's intemal rights are detemiined solely by reference to its practices 

and customs, and not common Iaw concepts. As Slattery has noted: 

... the nghts of individuals and other entities within the group are 
determined inter se, not by the doctrine of aboriginal titie, but by internai 
d e s  founded on custom. These d e s  dictate the extent to which any 
individual, family, lineage or other sub-group has rights to possess and use 
lands and resources vested in the entire group. The d e s  have a customary 
base ... 366 

362 Cohen, supra note 171 at 606, states that a rough anaiogy can be made between 
any intemal rights of an individual tribal member and "the interest of a shareholder in a 
corporation." A more modem analogy, but one which is also very rough, involves a 
cornparison of these internal aboriginal rights with the rights that accrue to individual 
members of a condominium property. 

'" See the above discussion of Mabo on pp. 90-92. This proposition accords with 
similar dicta of the Supreme Court of Canada that aboriginal rights are dependant upon 
and derive their meaning and existence fiom a collective and its customs and traditions: 
Sparrow, supra note 2 at 11 12; N W ,  supra note 3 at para. 95; Van der Peet, supra note 
19. See also Carimel, supra note 91. 

364 Amodu Tijani, supra note 4. Conceptually, of course, members lose their interests 
when they c a s e  to be members, whether because of death, expulsion or exit from the 
@OUP* 

Cohen, supra note 171 at 606. 

366 Slattery, supra note 257 at 745. In other words, any internal individual rights "are 
governed by d e s  peculiar to the group as laid d o m  by custom or intemal govemmental 
organs.": ibid 



Even though the nature and scope of these individual rights will depend upon the nature 

of a specific group's customs, a usefûl illustration of these individual rights is found in the 

Jack and Dick decisions, where hereditary chiefs held certain personal rights within the 

collective title pursuant to their groups' traditions. Thus, the collectives in those decisions 

recognized the legitimacy of speciai personal rights that were transmitted from chiefs to 

their descendants. 

As noted above, the nature of individual rights and interests can range fiom 

personal or usufnctuary rights to proprietary rights, depending upon the customs, 

traditions and laws of the ~ollective?~ However, even where individual rights are 

proprietary, this does not alter the general collective nature of the group's rights or allow 

individuals to sever or alienate those individual proprietary interests to third parties or the 

Crown. In fact, even where these individual rights are analogous to "proprietary" 

interests, they are "personal" rights vis-à-vis non-members of the collective in the sense 

that they are halienable outside the group and, if surrendered, "disappearn in the process 

of the relea~e."~~' It follows from this that the collective title can only be alienated or 

modified (or acquired) by the group as a wh01e.'~' Of course, this does not mean that 

members of a collective must reach a unanimous decision when dealing with the group's 

collective rights -- unless, of course, unanimity is required according the group's customs. 

367 See the discussion of Mubo, above on p. 92. Ultimately, of course, it is 
unnecessary for outsiders to determine whether individual rights are personal or 
proprietary in nature, especially since an inquïry of this sort "is fruitless and certainly is 
unnecessarily cornplex": Mabo, supra note 3 at 152, Toohey J. Instead, like al1 other 
aboriginal rights, these individual rights are likely best characterized as "sui generis" in 
nature. 

368 Smith v. The Queen, Cl9831 1 S.C.R. 554 at 569. See Mabo, supra note 3 at 50, 
per Brennan J., for the proposition that a right or interest in the communal title cannot be 
acquired by a non-member of the comrnunity. 

369 For the proposition that collective title can only be alienated to the Crown, see: 
Guerin, supra note 15; Mubo, supra note 3 at 88, Deane & Gaudron JJ. 



Neverthefess, some cornmentators have suggested that internai individual rights, 

such as those recognized in Mabo, can be used to prohibit the collective as a whole fkom 

surrendering its collective title.jm This view exaggerates, however, the nature and scope 

of the individual rights that the Mabo court was prepared to recognize and disregards the 

fact that the source of these rights is the customs or laws of the collective. The Mabo 

decision made it clear, for example, that any individuai rights derive their existence fiom 

the rights of the group, which are held for the benefit of the cornmunity as a whole. As a 

result, if a majority of the collective was to choose to mende r  or alienate its collective 

title in accordance with its traditional customs, it is hard to conceive that one or two 

individual members could successfuily block that surrender on the basis of thei. individual 

rights -- unless, of course, the collective's laws and customs meant that absolute consensus 

was necessary for actions of this sort. Ultimately, therefore, it is not the rights of 

individuals that would operate to prevent collective action, but the laws, customs and 

traditions of the collective -- the same laws and custorns which grant recognition and 

validity to those individual interests. 

It is also important to note that individual aboriginal rights can evoive, since 

customs and traditions, by their very nature, are flexible and evolving noms. This point 

was explicitly noted in Mabo, by Breman J. who stated that, "in tirne the laws and 

customs of any people will change and the rights and interests of the members of the 

people among themselves will change t~o."'~' Prima face, therefore, both the collective 

370 See R. Lafargue, "Droits de l'homme, politiques judiciaires et gestion 
communautaire des conflits: la normalisation des rapports inter-ethniques par l'adaptation 
du droit anglo-australien à la coutume aborigène" (1996) 3 1 Droits et cultures 2 19 at 253, 
where the author states that "[qluant aux membres de cette communauté, il leur revient un 
droit qui est propre à chacun, clairement séparé du droit de propriété de la communauté ... 
Le respect de ce droit individuel motive l'impossibilité pour cette dernière d'aliéner son 
droit de propriété." 

"' Mabo, supra note 3 at 5 1, Brennan J. See also: Mabo, ibid at 57-58, Breman J.; 
at 88, Deane & Gaudron JJ.; Amodu Tvuni, supra note 4 at 403-404. 



and the individuai natures of an Aboriginal group's abonguial rights cm evolve, such that 

the rights c m  become either more or less collective in nature? 

To surn up, three general propositions can be said to emerge fiom the 

jurisprudence regarding the general relationship between an Aboriginal group's collective 

rights and any individual rights of its members: (1) the existence of any individual rights 

within the collective right is entirely dependent upon the historical customs and traditions 

of the group in question, and reference must be had to the question of whether these 

customs are still observed; (2) these individual rights are personal rights, at least in the 

sense that they cannot be alienated or exist independently of the collective right; and (3) 

the exact nature and scope of these individual rights wiIl be govemed solely by the 

collective's customs and traditions as still observed. However, these principles only 

address the general relationship between collective and individual rights in the Aboriginal 

context. We turn now to the more diacult question of what happens when individuai and 

collective rights clash in the Aboriginal context. 

B. THE LIMlTING EFFECT OF INDIVIDUAL RIGHTS IN TEIE 
ABORIGINAL CONTEXT 

It has been seen that aboriginal and treaty rights have an integral individual 

dimension. However, individual rights can also be viewed as limiting the collective rights 

of the Aboriginal peoples. In other words, although collective and individual rights can 

peacefûlly coexist in the Aboriginal context, they wiIl obviously also corne into contlict at 

times and, in certain circumstances, the rights of individuals will prevail over the rights of 

the collective. This part of the chapter will explore two scenarios in which collective and 

individual rights might clash in the Abonginal context in order to see how the rights of an 

3n See for example the discussion ùi Dick supra note 326 at 138 (Prov. Ct.) where 
the court noted that the nghts had "devolved" fiom the chiefs to the people themselves, 
since the social circumstances of the Aboriginal people had greatiy changed. See M e r  
on the general evolution of abonginal rights, Nfia note 404. 



Aboriginal collective cm and have been balanced with the rights of its individual 

Prior to examining these scenarios, it is important to note that balancing rights is, 

by definition, a delicate exercise and much depends upon the context and the nature of the 

rights in conflict- However, there is nothing extraordinary per se about balancing rights 

and, in fact, the Canadian legai system is constantly called upon to do so. For instance, 

not only do governments and the courts often attempt to reconcile conflicting individuai 

r ight~?~ but individual rights are ofien balanced with the rights of the collective (i.e., 

society). In fact, the very recognition of aboriginal rights requires the balancing of the 

rights of Aboriginal communities with the rights of Canadian society as a whole. This 

fact was expressly recognized by the Supreme Court of Canada in Badger, in a passage it 

quoted fiom the Agava decision of the Ontario Court of Appeal: 

... Indian treaty rights are like ail other rights recognized by our legal 
system. The exercise of such rights by an individual or group is limited by 
the rights of others. Rights do not exist in a vacuum and the exercise of 
any nght involves a balancing with the interests and values involved in the 
rights of ~ thers .~ '~  

It is important to note that the process of balancing individual and collective rights 

in the Aboriginal context can involve several types of rights, since both Aboriginal 

collectives and Abonginai individuals can be seen as holding a number of different rights 

or powers. Individuals, for example, in addition to holding the intemal individual rights 

identified in the previous part of this discussion, also possess many fairly mundane rights 

(e.g., property rights), as  well as those fundamental rights and fieedoms guaranteed by the 

Canadian Charter of Rights and Freedoms. Aboriginal collectives also hold different 

373 For example, in R. v. Keegstra, [1990] 3 S.C.R 697, a hate propaganda case, the 
court was asked to balance two competing individual rights protected by the Charter: the 
S. 2 &dom of expression and S. 15 equality rights. 

374 Badger, supra note 10 1 at 8 14, quoting fiom R. v. A g m a  (1988), 65 0.R (2d) 
505 at 524 (C.A.). For a reformulation of this statement, see Nikd, mpra note 3 at para. 
92. 



types of rights. For example, in addition to holding aboriginal and treaty rights, it can be 

argued that Aboriginal collectives hotd certain rights that are hdamental to collectives, 

such as the right to e~istence.~" 

At the outset of this part of the discussion, it is also important to note that, even 

though our society's legal authorities might be prepared to recognize the rights of the 

Aboriginal peoples as true collective rights for some purposes, they are extremely 

reluctant to recognize them as tnie collective rights where they confiict with individual 

rights. A vivid dernonstmtion of this is provided by the judgment of MacGuigan LA. of 

the Federal Court of Appeal in the Boyer decision? In that case, an Indian band 

asserted that a lease by the Crown of part of its reserve lands to an individual band- 

member, pursuant to the express terms of the Indian Act, was void. One of the band's 

arguments was that, because reserve lands are held communally, the lease couid not occur 

without its consent, even though it had previously allotted the land to the individual in 

question. M e r  noting that the interest in the land "belongs to the Band as a 

c ~ l l e c t i v i t ~ " ~ ~ ~  the court held that the lease was valid because it was expressly permitted 

by the Indian Act. In strict legal terms, this renilt was correct and will not be challenged 

here. What is interesting, however, is the liberal-individualkt analysis found in a 

concurring judgment by MacGuigan J.A. For example, even af&er noting the band's 

argument that "the spirit of native culture is a communal rather than an individuahtic one 

[such] that the IIndian] Act should be interpreted to this effect as M y  as possible", 

MacGuigan J.A. concluded that "in the absence of legd ~rovisions to the contrary. the 

interests of individual oersons will be deemed to have mecedence over collective ri&&. 

In the absence of law to the contrary, this must be as true of Indian Canadians as of 

'" See the discussion above on pp. 16-17. 

Boyer, supra note 133, discussed briefiy above on p. 39. 

377 Ibid at 3 10, Marceau J.A. 



o t h e r ~ . " ~ ~ ~  Although thk conclusion and the support cited for it can be que~t ioned ,~~  

it serves as an example of what one suspects is a generd bias in favour of individual 

rights by some members of the Canadian judi~iary.)~~ 

Several commentators in this area also favour accordhg primacy to individual 

rights over collective rights in many circumstances where the two conflict. For example, 

Pentney has advocated ody a limited priority for the collective rights of Aboriginal 

groups over the individual rights of their mernberdg1 In particdar, Pentney argued 

that, when collective and individuai nghts clash in the Abonginal context, "[ilf the 

collective right being asserted is vital to the continuance of the group, and it cannot be 

protected by less destructive means, then it is submitted that the collective right must 

prevail. If, however, the collective right is 'anciIlary7 to the vital interests of the group, 

and the individual right is strongly protected (for example, it is recognized in the Charrer) 

Ibid at 313 and 315. MacGuigan J.A. based this conclusion chieny upon wording 
found in the preamble to the Constitution Act, 1867, that states that Canada is to have "a 
Constitution similar in principle to that of the United Kingdom." It is interesthg to 
contrast the statement by MacGuigan J.A. in Boyer, to the effect that the Indian Act 
should be given a communal interpretation whenever possible, with an earlier statement he 
made in Pronovost v. Minister of Indian Affairs and Northern Development, [1985] 1 F.C. 
5 17 at 529 (T.D.) that: ".. .regardhg equality, the courts have a duty to be especially 
vigilant in interpreting the Indian Act to give a strict interpretation to its provisions which 
deny natives the rights enjoyed by other Canadians." 

MacGuigan J.A. based his analysis, in part, on the fact that individual rïghts 
would only give way to group rights where the Constitution mandated this. However, he 
did not mention the fact that S. 3 5 of the Con~ritution Act, 1982 clearly gants nghts to 
groups. Although S. 35 would not have corne into play on the facts in Boyer, this is a 
glaring omission, especially in light of the fact that MacGuigan LA. enumerated the other 
"group rights" protected by the Constitution. 

380 To the extent that this bias exists, it is unlikely to change in the near future, since 
as Turpel states, supra note 145 at 27, when commenthg upon the Boyer decision, "[olf 
course, as long as law writing is culturdy monopolized, there will aiways be 'an absence 
of law to the contrary."' 

W. Pentney, The Aboriginal Rights Provisions in the Comtitution Act, 1982 
(Saskatoon: Native Law Centre, 1987) at 53-59 FL.M. Thesis, University of Ottawa, 
19871. This thesis fonned the bais for Pentney's articles, supra notes 9 and 10. 



then the collective right should give way."'ln It is important to note, however, that 

Pentney was ultimately of the opinion that any balancing of individual and collective 

rights in the Abonginal context should take into account the fact that "[clollective rights 

are meaningless without the continued existence and vitality of the gro~p ." '~~  h other 

words, "collective rights cannot be asserted in a vacuumt1 and, in fact, must be examllied 

separately in each case, since the nature and content of collective rights, like aboriginal 

rights generally, will vary from group to gr~up.~" 

Against this backdrop, we proceed to a more specific discussion of the limiting 

ef5ect of individual rights on the rights of Aboriginal collectives. In particular, this 

section will first examine a scenario where the collective rights of an Abonginal group 

clash with the intemal individual interests of its members. The discussion will then 

examine a situation where collective rïghts clash with the fundamental individual rights 

and fieedoms of one of its members. Because there are rarely absolute answers in either 

of these situations, the goal of this discussion is to canvass the relevant considerations that 

will apply when the courts are called upon to balance these cornpethg rights and interests. 

In particular, the discussion will set out a legal framework for adjudicating disputes 

between collective and individual rights in the Abonginal context. 

1. Collective Replation: Balancing the Individual and Collective Dimensions of 
Aboriginal and Treaty Rights 

It has been seen in the previous part of this chapter that the collective rights of the 

Aboriginal peoples also have an integral individual dimension. The extent to which these 

-- -- - -- 

3pL Ibid at 53-54. See also on this point, E. Mendes, "Two Solitudes, Freedom of 
Expression and Collective Linguistic Rights in Canada: A Case Study of the Ford 
Decision" (1992) 1 N.J.C.L. 284 at 304, where the author notes the view that collective 
rights should only prevail over individual rights where "the well-being of the colIectivity 
is threatened" and "the individual right is limited in a merely marginal way." 

'" Johnston, supra note 10 at 28. 



individual interests can limit the collective right will now be considered, by looking at 

whether Aboriginal collectives, because they hold aboriginal and treaty rights, can regulate 

the exercise of those rights by their uidividual members. 

As a point of reference, let us assume that an Aboriginal community with 

aboriginal or treaty fishing rights seeks to regulate the exercise of those rights by 

requiring its individuai members to comply with a customary d e  that fish m u t  be shared 

with other members of the cornmuaity. A number of the younger members of the 

community challenge this customary d e  and state that they will no longer share their 

hard-eamed catch with other members who do not bother to fish for themselves. The 

comrnunity's leadership indicates that the dissenting members must either comply with the 

customary d e  or refiain from using the group's resources. Would the collective or the 

individual dimension of the right take prionty in this situation and how would this be 

decided? 

At the outset of analysing this scenario, it is critical to distinguish between a right 

of self-regdation and a right of self-government. In this respect, there are two principal 

matters to be noted. First, self-regulation is largely characterized by its consensual nature, 

while self-government amounts to the ability to legally bind both members and non- 

members, even in the absence of their consent to be so bound, and usually includes the 

ability to enforce decisions and even impose punishment such as incarceration. Second, 

although Canadian courts have not yet recognized the existence of a right of self- 

govemment protected by S. 35 of the Constitution Act, 1982,"' some courts have 

See supra note 92. On the other hand, Amencan courts have long recognized that 
Indian tribes have the right of self-government. Aithough there are several reasons for 
this clifference between the two jurisdictions, it essentially results fiom the fact that, in the 
United States, Indian tribes have always been regarded as self-goveming politicai 
communities or "domestic independent nations" that have retained ail those attributes of 
intemal sovereignty not expressly extinguished by Congress. As a result of these 
differences, the American case law on this point has limited relevance to the Canadian 
context and will not be analyzed here. Note, however, that American courts have long 
held that Indian tribes have the power to regulate any rights they hold. See generally 
Cohen, mpra note 171, ch. 4. 



recognized that the Aboriginal peoples can consensually regulate their activities in 

accordance with their  tradition^.'^ As a resuk, the following analysis will restrict itself 

to an examination of the right of self-regdation. 

From a theoretical perspective, it makes perfect sense that Abonginai collectives 

play some role in regulating any rights they hold. For example, individuals who hold 

property or land r i g h t ~ ~ ~  in our Society can normaüy decide how those rights will be 

exercised and by whom, subject of course to valid legislative restrictions. It is submitted 

that the same malysis should aiso apply to the aboriginal and treaty rights of the 

Aboriginal peoples, if their collective rights are to have any real meariing. 

To date, very few Canadian courts have been called upon to expressly consider the 

difficult question of whether Aboriginal groups can regulate the rights they hold. The 

most hi& profile of these decisions is likely Delgamuukw, where the British Columbia 

Court of Appeal grappIed with an extremely broad claim of self-governent advanced by 

the appe l l an t~ .~~~  Although the court in Delgamuukw did not agree that the appellants 

had an existing right of self-government, a number of the judgments in Delgumuukw were 

prepared to allow the appeilants to consensdy self-regulate their rights in accordance 

with thek traditional c~storns. '~~ The view of the majority on this question is probably 

386 See Casimel, supra note 91, and Delgumuukw. supra note 3, discussed infia. See 
also N. Zlotkin, "Judicial Recognition of Aboriginal Customary Law in Canada: Selected 
Marriage and Adoption Cases" [1994] 4 C.N.L.R. 1. 

387 This is not to say that aboriginal or treaty rights are either the same as, or 
restricted to, land rights or property rights. It is only a rough analogy, since aboriginal 
rights are sui generis rights. See supra note 89. 

Delgamuukw, supra note 3. The appeai was heard by the Supreme Court of 
Canada and judgment reserved on June 17, 1997. 

Only Lambert J.A. (dissenting) was prepared to recognize a nght of "self- 
govemment": ibid at 7 15-720, 726-73 1. Note, however, that Lambert J.A. was only 
prepared to recognize a fairly restrictive right of self-government that was actually more 
sùnilar to a right of self-regdation. For example, ibid at 727, he restricted this right to 
the intemal management and control of the land and resources encompassed within a 



best expressed by the statement of Macfarlane J.A. that "[nlo declaration by this c o u .  is 

required to permit intemal self-regulation in accordance with aboriginal traditions, if the 

people afTected are in agreement."3g0 

The Mabo decision of the Kigh Court of Australia also stated that Aboriginal 

collectives have a role to play in regulating any rights they hold. For example, Brennan J. 

made it clear that entitlement to rights held by the Aboriginal peoples should be decided 

according to their own traditional Iaws and customs when he stated: 

The incidents of a particular Native titie relating to ... rights and interests in 
land and the grouping of Dersons to possess rights and interests in Iand are 
matters to be determined bv the laws and customs of the Indigenous 
inhabitants, provided those laws and customs are not so repugnant to 
namal justice, equity and good conscience that judiciai sanctions under the 
new regime must be withheld ... Of course in tune the laws and customs of 
any people will change and the rights and interests of the members of the 
people among themselves will change too. But so long as the people 
remain as an identifiable community, the members of who are identified by 
one another as members of that community living under its laws and 
customs, the communal Native title survives to be enioyed by the members 
according to the rights and interests to which they are remectivelv entitied 
under the traditionallv based laws and customs as currently acknowledged 
and o b s e ~ e d . ~ ~ '  

collective aboriginal title, as well as the power "to regulate the intemal relationships 
within their own society and culture in accordance with their own customs, traditions and 
practices." Moreover, ibid , he compared this right to the "self-government and self- 
regdation practised by a forest Company or a ranching Company or a Huttente community 
in relation to their own land and the resources on their land, and to the ordering of their 
intemal affairs, " 

3W Delgamuukw, supra note 3 at 5 18, Macfarlane J.A. See also the trial decision in 
Delgamuukw (1991), 79 D.L.R.(4th) 185 (B.C.S.C.) at 426-427. Note, however, that 
Macfarlane J.A. would only have ailowed self-regulation in the absence of a conflict 
between the Aboriginal tradition and federal or provincial laws. 

39' Mabo, supra note 3 at 51, Brennan J. [emphasis added]. See also ibid at 50, 52, 
57-58, Breman J.; at 71, 88, 95, Deane and Gaudron JJ. 



Even though Mabo stated that Aboriginal groups should themselves decide who 

can exercise their rights, it is important to note that Canadian courts have shown a marked 

reluctance to recognize that Aboriginal groups have the right to define their own 

membership. For example, in the Sawridge Band decision, Muldoon J. of the Federai 

Court Trial Division held that the Indian bands in question did not have either an 

aboriginal or a treaty right to determine band-membership, largely because they could not 

show that they had not historicdiy controlled their rnernber~hip.~'~ This judicial 

reluctance by Canadian c o u d g 3  to recognize that Aboriginal groups have the right to 

control their own membership c m  be seen as arising fiorn a number of sources, including 

a liberd-individualist fear that some Aboriginal groups will use this power in an arbitrary 

marner so as to exclude disadvantaged classes of Aboriginal people such as "Bili C-3 1" 

~ornen ."~  While this view is persuasive, many Aboriginal people would argue that the 

power to determine group membenhip is essential if they are to preserve and protect their 

culture, traditions and identity. Moreover, fiom a theoretical perspective, to deny 

Aboriginal groups this power runs counter to the fact that allowing a collective to 

determine its membership and who can exercise its rights are among the most basic 

attributes of a true collective right. It c m  be argued, therefore, that there is an 

inconsistency in the judicial treatment of aboriginal and treaty rights in Canada, to the 

extent that the courts often recognize them as tnie collective rights for some purposes but 

refuse to allow Aboriginal groups to determine their own rnembership. Although the 

392 Smwidge Band supra note 291. Note that this decision has now been reversed. 

393 Note that the American courts have held that, in the absence of express legislation 
by Congress to the contrary, Indian tribes have complete authority to d e t e d e  their own 
membership. See for example Santa Clara Pueblo v. Mmtinez, 56 U.S. 49 at 54 (1 W8), 
where the court stated that "to abrogate tribal decisions, particularly in the delicate area of 
membership, for whatever 'good' reasons, is to destroy cultural identity under the guise of 
saving it." See generally Cohen, supra note 171 at 20-23. 

394 It is likely that courts are also influenced by the fact that the federal govemment 
has traditionally exercised this power. 



membership issue is a complex one that is outside the scope of the present d i s c u s ~ i o ~ ~ ~ ~  

it will undoubtedly be one of the future battlegrounds between individual and collective 

rights in the Aboriginal context. 

Retuming to the question of whether Aboriginal collectives c m  regulate the 

exercise of their collective rights by individuals who they already recognize as members, 

it is important to examine two recent Canadian decisions. The fht of these is the Nikal 

decision, where the Suprerne Court seemed to strongly suggest that collectives do have a 

role to play in regulating aboriginal rightx3% For example, when examinine the scope 

of the aboriginal right for the purposes of determining whether it had been prima facie 

infringed, the Court noted that the S u m m q  Conviction Appeal Judge had dehed  the 

right to fish for food and ceremonial purposes as including "the nght to choose the period 

of time ... the right to select persons intended to be the recipients of the fish for ultirnate 

consumption, the right to select the purpose for which the fish is to be used ... and the 

395 Note that it is diKicult to even define which rights and interests conflict in this 
situation. For example, although the collective right will be fiamed as an aboriginal or 
treaty right, the individual right is not always obvious, since it is unclear whether an 
individual has a "right" to membership. (In Sawridge, supra note 291, the individual right 
that the Court relied on was S. 35(4) of the Constitution Act, 1982.) The decision of the 
United Nations Human Rights Comrnittee in Lovelace v. Canada, [1982] 1 C.N.L.R. 3 
(U.N.H.R.C.), suggests however that an individual right to membership might exist in 
certain circumstances. Nevertheless, it is unclear whether the right relied on in Lovelace 
can be successfully opposed by individuals against Aboriginal collectives rather than the 
Canadian govemment, since it is found in article 27 of the International Covenant on 
Civil and Political Rights, supra note 262, which reads as follows: 

27. In those States in which ethnic, religious or linguistic minorhies or persons of indigenous origin 
exist, persons belonging to such minorities shall not be denied the right, in community with the other 
members of their group, to enjoy their own culture, to profess and practise their own religions, or to use 
their own language. 

396 The Supreme Court also suggested in Sparrow, supra note 2 at 1 1 12, that the 
regdatory practices of Aboriginal groups should be given some consideration, when it 
stated that "fishing nghts are rights held by a collective and are in keeping with the 
culture and existence of that group." An argument can also be constmcted that a right of 
self-regdation exists as  an ancillary right in relation to hunting or fishing rights. See for 
example Simon, supra note 15 at 403: "the right to hunt to be effective must embody 
those activities reasonably ... incidental to the act of hunting itself." See also C M ,  supra 
note 123 at para. 56, Lamer C. J. 
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method or manner of fishing."'" The Supreme Court stated that this was "an 

appropnate £ïnding as to the scope of the aboriginal nghts ... subject to one qualification. 

Specifically, the selection of the ultimate recipients of the fish is not an u n q d e d  

right."398 Notwithstanding this specfic resewation, the Supreme Court seemingty 

implied that the group in question had a qualined right of interna1 self-management that 

allowed it to make important decisions regarding rnatters related to its fishing ri*. In 

fact, it can be argued that the Court implicitiy defined the general scope of that group's 

self-regdatory powers, by having implied that govenimentai restrictions as to tirne, 

purpose and method of fishing were prima facie infringements of the aboriginal right. 

Probably the most important Canadian decision to date regarding the nght of the 

Aboriginal peoples to intemally regulate their customs and traditions is the Casimel 

decision of the British Columbia Court of ~ p ~ e a 1 . ~ ~ ~  In that case, the grandparents of a 

deceased individual claimed that they had adopted him in accordance with the customs 

and traditions of their Aboriginal group and, thus, should be recogoized as his parents for 

the purposes of provincial law relating to death benefits. After analysing the dicta in the 

Delgamuukw decision of the B.C.C.A. on the nature and scope of aboriginal rights, the 

Court concluded that "none of the five judges had decided that Aboriginal rights of social 

self-regulation had been extinguished by any form of blanket extinguishrnent and ... 
particular rights must be examined in each case to determine the scope and content of the 

specific right in the Abonginal society, and the relationship between that right ... and the 

workings of the general law of British ~ o l u m b i a . " ~ ~ ~  The court then decided that 

nothing in the Indian Act or the provincial legislation relating to adoptions had qualified 

"the right of the Aboriginal people to continue their custom of adoption in accordance 

397 Nikal, supra note 3 at pam 88, quoting fiom R. v. NiM, [1991] 1 C.N.L.R. 162 
at 167 (B.C.S.C.). 

398 Nika[, ibid at para. 89, per Cory J., who went on to state that "1 take no position 
as to whether the right extends beyond that." 

'" Casimel, supra note 91. 



with the customs, traditions and practices which form an integral part of their distinctive 

culture.""' Thus, the Court held that the customary adoption in question could give rise 

to comrnon law and constitutional rights that were enforceable in the Canadian courts. 

While it is true that the CaFimel decision only dealt with the customary right of adoption, 

it is nonetheless an extremely important decision, since the court decided that the 

Abonginal group in question had a nght of self-regdation regarding its integral cultural 

customs and traditions. 

Havuig looked at the relevant jurisprudence on the question of self-regdation, let 

us retum to the example set out above. Clearly, the Nikol, Mabo, Delgamuukw and 

Casimel decisions all imply strongly that the group in question might have a right of self- 

regulation that would ailow it to mandate sharing of the fish, if this is consistent with the 

group's customs. However, the first step in analysing whether the individuais in question 

are obligated to obey the group's d e s  involves an examination of whether the group has 

an existing aboriginal right to regulate the conduct of its members in this In 

short, an abstract c l a h  by the group to control the conduct of its members canoot 

succeed, since aboriginal rights are "site and fact specific" and their existence must be 

examined and proved on a case-by-case basis? Thus, the group's historical practices 

and customs would have to be examined to ascertain if the group traditionally regulated 

the hunting and fishing activities by requiring its members to share their catch. It would 

also have to be s h o w  that this regulation was, and remains, integral to the group's 

distinctive culture, although it is important to note that this does not preclude the group's 

402 An anaiysis of whether the group has a treatv right of self-regdation would 
require an examination of the express terms of the treaty. See supra note 105. It is 
important to note, however, that even if the group is not able to establish an abonginal 
ri& to regulate its fishing activities, there is no reason that its members cannot 
consensually agree to be bound by certain legally enforceable customs and d e s  when 
exercising the group's fishing nghts. See for example the comment by Macfarlane LA. in 
Delgurnuukw, supra note 3 at 5 18, reproduced above on pp. 1 12- 1 13. 

403 See supra note 94. See generally in relation to the followïng analysis, the 
jurisprudence discussed above on p. 29, particularly Van der Peet, supra note 19. 



customs corn having evolved, since cultures and customs are, by their very nature, not 

static? Finaliy, this d y s i s  must take into account the fact that the group c a ~ o t  

regulate or distribute its rights in a manner that: (1) is "repugnant to natural justice, 

equity and good c~nsc ience" ,~~  (2) offends the values of the Canadian Charter,- or 

(3) offends the gender equaiity protection provided by s. 35(4) of the Constitution Act, 

1982:'' Because ail three of these important k t s  are discussed in detail below in 

relation to the next scenario, they will not be discussed M e r  here. 

The considerations outlined in the preceding paragraph provide the legal 

framework which a court would likely use when considering the scenario posited above. 

Thus, if the group in question cannot show that its d e s  regarding sharing of the fish are 

historical customs and traditions that are integral to its distinctive culture -- or if these 

d e s  are somehow "repugnant to naturai justice, equity or good conscience" -- the d e s  or 

customs in question cannot be said to be existing aboriginal rights. On the other hanci, i f  

the group cari establish the existence of an aboriginal right of regdation -- and provided 

that this right was not being exercised in a rnanner that offended Charter values or S. 

35(4) of the Constitution Act, 1982 -- the individual members who were refusing to follow 

the group's d e s  would either be obligated to obey those d e s  or refrain from exercising 

4M This raises the interesting question of whether customs that were historically quite 
individual in nature can evolve into customs or rights that are more collective in nature or 
vice versa. It is subrnitted that this is possible. See generally on the possible evolution of 
abonginal rights: Spmow, supra note 2 at 1093; Van der Peet, ibid at para. 64, Lamer 
C.J.; at paras. 1 13, 170, L'Heureux-Dubé J; Mabo, supra note 3 at 5 1, 57-58, Breman J.; 
at 88, Deane & Gaudron JJ. 

40S See the cases cited in note 95, s~pra. 

4" The Charter itself will only apply if the Aboriginal group is exercising a right of 
self-government and is within the express terms of S. 32 of the Charter. However, 
Chnrrer values must be taken into account when considering common law aboriginal 
rights such as the right of self-regulation, since "the common law must be interpreted in a 
manner which is consistent with Charter principles": Hill v. Church of Scientology of 
Toronto, [1995] 2 S.C.R. 1 130 at 1 169. 

'O7 The text of S. 35(4) is set out in note 117, supra. 



the group's rights. It is interesthg to note that one Canadian judgment, even though it did 

not canvass any of these issues, has implied that some Aboriginal groups do have the 

power to mandate that their members must share the fish they catch? 

It is important to emphasize that the basis for any self-regdation by the Aboriginal 

peoples flows fiom two essential facts: (1) aboriginal and treaty rights are held by 

Aboriginal collectives or "organized societies", and (2) aboriginal rights arise fiom the 

practices, custorns and traditions that were and are integral to the distinctive culture of the 

group in questiodW Thus, because abonginai rights are founded on the custorns or 

traditions of an organized society, an individual who wishes to exercise those rights shouid 

be expected to abide by and accept the customs and d e s  of the communîty that holds 

them. Moreover, as discussed in detail above, aboriginal and treaty rights are held by 

comrnunities, even though they are often exercised by individual members of those 

comrnunities. As a result, they are not purely individual rights that would allow 

individual members to exercise them in the face of opposition fiom the community. 

In conceptual terms, the requirement that an individuai abide by the collective's 

d e s  and customs c m  be explained as follows. Because it is a legal axiom that rights and 

duties are correlative, individual community-members who hold rights or interests in the 

collective titie will owe corresponding duties to both the collective and the other 

individual members of the colle~tive?~ Thus, even where an individual has an internal 

408 See Van der Peet, [1991] 3 C.N.L.R. 161 at 165-166 (B.C.S.C.), where the court, 
without analysing this point in any detail, noted that the customs of the group in question 
would likely have mandated sharing. In the Court of Appeal decision, supra note 170 at 
23 1, Macfarlane J.A. alluded to this when he stated that, "although the first Indian who 
caught the frst salmon may have felt fiee to do mything he wanted with it, this was not 
the aboriginal tradition. There was no unbridled right to dispose of fish as each member 
saw fit." The Supreme Court decision, supra note 19, did not mention this point. 

409 See generally the discussion above on pp. 56-57. 

410 See generally W.N. Hohfeld, Fundamental Legal Conceptions as Applied in 
JudîciuZ Reasoning, and other Zegd essays (New Haven: Yale University Press, 19 19). 
Likewise, the collective will sometirnes owe duties to its individual members (e.g., a duty 



nght to utilize the collective's aboriginal or treaty rights, to the extent that other members 

have similar rights, the individual in question will owe them each a duty to respect their 

internal right~.~'' More importantly, because it is the collective that ultimately holds the 

rights, and because those rights are fotutded upon the customs and traditions of the group, 

the individual in question will owe a corresponding duty to the group itself to respect its 

d e s  and customs. In other words, individuals cannot claim the benefits of the 

collective's rights and at the same t h e  unilaterally ignore the customs, laws and traditions 

which form the basis of those rights. 

In more practical terms, it is submitted that the version of self-regdation that will 

ultimately be accepted by the courts will operate dong the folIowing general lines. It will 

be a consensual process, in that the cornrnunity will not be able to physically coerce an 

individual to comply with its customs or d e s .  However, individual members who 

exercise and benefit fkom the aboriginal and treaty rights held by the collective, and enjoy 

the other benefits and protections that flow fiom being a member of that group, will be 

taken to have consented to abide by the group's d e s ,  customs and traditions. If 

individuals do not wish to abide by, or be subject to, the group's d e s ,  they have the 

option of refiaining firom exercising or claiming the benefit of the group's rights. 

Conflicts will be settled according to the group's customs or  tradition^.^" However, if 

conflicts arise that cannot be settled according to the group's customs, recourse can be had 

to the Canadian courts. In particdar, if an individual dtimately refuses to abide by a 

group's d e s  and customs but continues to claim the benefit of other rïghts held by the 

group, that group c m  ask Canadian courts to enforce its rules and customs, in much the 

to respect their internal rights). 

'" The scope of each duty will depend upon the scope of the corresponding nght. 
Of course, both depend upon, and are defined by, the group's customs and traditions. 

412 See the comment by Deane and Gaudron JJ. in Mabo, supra note 3 at 71, 95, that 
disputes between community members fall to be "deterrnined by reference to the pre- 
existing Native law or custom." In the absence of a communal law, the matter can be 
decided by community consensus or by outside courts: ibid at 5 1, Brennan J. 



same manner as do other groups in ~ociety?~ This is essentiaily what occurred in the 

CasimeZ decision, where the plaintifEs were able to enforce a communal custom in the 

Canadian courts, since the community recognized it and they had respected it? 

However, the courts will have to v e w  that the d e s  in question are not repugnant to 

nahirai justice, good conscience or equity and do not offend S. 35(4) of the Constitution 

Act, 1982. Ln addition, the courts will have to ensure that these rules have a bais  in the 

customs and traditions of the group and are not "instant customs" that reflect the whims of 

the group's eiite. 

To sum up, it has been demonstrated that, even though the collective rights of the 

Abonginal peoples have an integral individual dimension, the fact that they are collective 

rights will have certain important consequences. In short, the collective nature of these 

rights d o w s  the group to regulate its rights and interests in accordance with its bonafide 

customs and traditions. To hold othenvise, would be to deny that these rights are 

collective rights, and would deprive Aboriginal communities of an important means by 

which to protect their distinctive cultures and identities. Thus, there are circumstances 

where the coliective rights of Aboriginal groups can indeed prevail over the interests and 

rights of their individual members. It is important to note, however, that the collective 

rights of Abonginal groups will be subject to those important limits that have been 

identified above and which will be now canvassed more M y  in the next section of this 

paper. 

2. Balancing Fundamental Individual Rights with Collective Rights 

Although it has been seen that the collective rights of Aboriginal groups can 

outweigh individual interests in certain circumstauces, there is strong opposition to the 

l 3  A useful analogy is that of a condominium corporation. If a dispute anses 
between individual owners, or between an owner and the corporation itseIf, and that 
dispute cannot be resolved intemaiiy, recouse can be had to the courts in order to enforce 
the communal d e s  that have been contractually accepted. 

414 Cusinzel, supra note 9 1. 



notion that these collective rights c m  ever prevail over hdarnental individual nghts. 

This reflects, of course, the primacy that has been accorded to the fiindamental rights and 

fieedoms of ail individuals in Canada, particularly since the advent of the Canadian 

Charter of Rights and Freedom? However, many Aboriginal peopie argue that 

ailowing individuai rights to override their collective aboriginal and treaty rights wouid 

threaten the very existence of their culture, traditions and spiritual mity? In short, 

many Aboriginal people "fear that disgnintled members of their cornmunities will exploit 

the Charter's provisions to their individual advantage, thereby undemiining existing group 

nor~ns."~ '~ On the other hand, staunch liberai-individualists believe that Aboriginal 

groups shouid never be allowed to suppress the fundamental individual nghts of their 

members, even in the name of protecting their histoncal c u s t ~ r n s . ~ ~ ~  

In any event, for the purposes of this discussion, the question is not should the 

Charter apply, but whether it actually applies and, if so, what effect it will have. 

Moreover, since there are strong arguments that the Charter rnight not apply, it is also 

important to examine other aspects of Canadian law that might limit the ability of 

Abonginal groups to override fundamental individual rights. A useful point of reference 

for this analysis is the following factual situation, based largely on the facts in the 1992 

Canadian decision of Thomas v.  orr ris:'^ which will be discussed in greater detail 

415 See generally the discussion above on pp. 1 0- 12. Note that individual rights and 
fieedoms are also protected by other means, including human rights legislation, the 
cornmon law and various provincial Charters, such as the Quebec Charter of Rights and 
Freedoms. See further Hogg, supra note 13, c. 3 1. 

4'6 Boldt & Long, supra note 145 at 170. See for example the statement by the 
Assembly of Fust Nations, quoted in Boldt & Long, ibid at 171, that "[als Indian people 
we cannot B o r d  to have individual rights override collective rights. Our societies have 
never been structured in that way, unlike yours ... [Vhe Charter of Rights automatically is 
in cod ic t  with our philosophy and culture and organization of collective rights." 

418 See for example N. Rouland, S. Pierré-Caps & J. Poumarède, Droits des minorités 
et des peuples autochtones (Presses Universitaires de France, 1996) at 457-460. 

4'9 Thomas v. Norris, El9921 2 C.N.L.R 139 (B.C.S.C.). 



below. Let us assume that a particular Aboriginal group cl* and can prove the 

existence of an abonginai right that allows it to regdate or control the religious activities 

of its members, including the ability to mandate observance of customary religious 

activities. However, one rnember of the group challenges this power, because he or she is 

of a diBerent religion, and argues that the group's actions contravene her fundamental 

individual rights, including a number of rights protected by the Charter such as the 

fkeedom of religion and the nght to sec-. Would the collective or the individual right 

take priority and how would this be decided? 

This question can be approached in two manners. First, one c m  look at whether 

the Canadian Charter applies. Second, one c m  examine other factors that might limit the 

power of the collective in these circumstances. 

a. Application of the Charter 

On the face of it, the Chmter does not directly apply to the situation set out 

ab~ve.~*' To begin with, the Charter only applies to "govemments" and it is unclear 

that the collective right or tradition that is being claimed actually falls within the scope of 

a govemental power, or is more akin to private a c t i ~ i t y . ~ ~ ~  Moreover, as noted 

previously, it is unclear whether Aboriginal groups cm have governrnents in the sense that 

this word is used in the Charter, since the courts have not yet recognized the existence of 

an aboriginal or treaty right of self-government? However, even assuming that the 

nght of self-government is an existing aboriginal or treaty right, this is not necessarily 

enough to bring the Charter into play, since the strongest argument against Charter 

application is based on the wording of the Charter itself. In short, the application of the 

420 AS noted previously, the Charter will, in any event, have an indirect application. 
See Hill. supra note 406. This point will be discussed below. 

421 For example, the group in question did not pass a law mandating relîgious 
observance, but instead claimed the power to enforce an unwritten custorn or tradition. 

4" See supra note 92. 



Charter is govemed by the express terms of S. 32 of the Chmler and, prima facie, 

Aboriginal governments are not within the scope of that section? Thus, there is a 

strong argument that, because S. 32(1) does not specincdy refer to Aboriginal 

govemments, the Charter does not apply to Aboriginal groups even when they are 

exercising any self-government rights they might h~tve.4'~ 

It is important to note, however, that the courts will Likely be very receptive to 

arguments that the Charter does apply to Aboriginal groups when they are exercising any 

rights of self-government that they might have. To a certain extent, this reflects the fact 

thai the courts have been schooled and operate in a liberal-individualist context, where 

individual rights are viewed as paramount. As a resdt, it is possible that the courts will 

accept arguments such as that put forth by the Royal Commission on Aboriginal Peoples, 

which asserts that the C h e r  does apply to Aboriginal governments, since S. 32 should 

be read taking into account the principle that "al1 people in Canada are entitled to enjoy 

the protection of the Charter's general provisions in their relations with govemments in 

Canada, no matter where in Canada the people are located or which goveniments are 

i n ~ o l v e d . " ~ ~  Thus, the Royal Commission argues that it is not fatal that the Charter 

does not expressly mention Aboriginal govemments in S. 32 and that the reference to 

" Section 32(1) of the Charter reads as follows: 
32,(1) This Charter applies 
(a) to the Parliament and govenunent of Canada in respect of a11 matters within the authority of 
Pariiament including al1 matters relating to the Yukon territory and the Northwest Temtories; 
(b) to the legislatwe and goverment of each province in respect of al1 matters within the authority of 
the legislature of each province. 

424 The view is shared by K. McNeil, "Aboriginal Govemments and the Canadian 
Charter of Rights and Freedom: A Legal Perspective" (1994) [research study prepared 
for RCAP]. For the opposite view, see: P. Hogg & M.E. Turpel, "Implernenthg 
Aboriginal Self-Goveniment : Constitutional and Jurisdictional Issues" ( 1 995) 74 Can. Bar 
Rev. 187; RCAP Report, supra note 253, vol. 2. However, note that the Charter would 
likely apply to Abonginai groups when they are exercising delegated governmental 
powers, just as it likely applies to Indian Act band councils, which are statutorily- 
constituted entities tbat are "within the authority of Parliament". 

" RCAP Report, ibid at 230. 



"governments" in S. 32 should be read broady and purposively, especidy because this 

would prevent an imbalance in Charter application. 

In light of this, let us assume that the Charter does apply to the scenario set out 

above regarding religious observance. In this case, the next step would be to balance the 

collective's aboriginal right with the individual's fieedom of religion. The Charter 

specifically provides for this process in S. 25, which mandates that the Chmter "shall not 

be constnied so as to abrogate or derogate fiom" aboriginal and treaty In 

effect, S. 25 is an interpetive provision that allows for the balancing of individual and 

collective rights by ensuring that the collective rights of the Aboriginal peoples are not 

autornatically superseded by the individual rights of their rne~nbers.4~' Thus, in the 

example set out above, the Aboriginal group, after proving the existence of an abonginal 

right to mandate religious observance, can use S. 25 to argue that the S. 2 tieedom of 

religion cannot derogate fiom its collective aboriginal right. Arguably, on a strict reading 

of S. 25, this argument would prevail, such that collective aboriginal rights would always 

prevail over fundamental individual right~.~'~ However, upon closer examination, this 

result is unlikely, since the courts have consistently held that aboriginal rights are not 

absolute and are subject to reasonable li~nits.''~ On this line of reasoning, the courts are 

likely to note that even the fundamental rights and freedoms guaranteed by the Charter 

are not fiee fiom interference, since S. 1 of the Charter provides that they are subject "to 

426 The text of S. 25 of the Charter is partially set out above on p. 34. 

427 The main purpose of S. 25 is to shield aboriginal and treaty rights from a S. 15 
Charter challenge by non-Aboriginds on the grounds that these rights violate the 
guarantee of racial equality. Section 25 does not gant rights. For a cornprehensive 
discussion of S. 25, see: Pentney, supra note 9; B. Wildsmith, Aboriginal Peoples and 
Section 25 of the Canadian Charter of Rights and Freedoms (Saskatoon: University of 
Saskatchewan Native Law Centre, 1988). 

428 In this respect, note that the Supreme Court has agreed that S. 93(1) 
denominational nghts "are immune fiom Charter review" under S. 29 of the Charter, 
which is extremely similar in wording to S. 25: Reference Re Full Funding for Roman 
Catholic Sepmate High Schools, [1987] 1 S.C.R. 1148. 

429 See for example Sparrow, supra note 2. 



such reasonable limits prescribed by law as can be demonstrably jusrified in a fiee and 

dernocratic s ~ c i e t y " . ~ ~ ~  This reasoning can also be supported by a theory of the Royal 

Commission of Abonginal Peoples that distinguishes between the ridît of self-government 

and the exercise of any powers flowing from that right. In short, the Royal Commission 

is of the view that, although the ri&t of self-government is itself shielded fiom Chmter 

review by S. 25, the Charrer applies to Aboriginal govemments when they are exercising 

governrnental powers.43' 

Even if the Charter applies therefore, it is hard to imagine that Canadian courts 

would ever hold that any collective abonginai right could be justified as an appropriate 

restriction on the individual's fieedom of religion, unless the group could somehow 

demonstrate that it was absolutely necessary for its cultural s u r v i ~ a i . ~ ~ ~  In short, it is 

difficult to imagine that the right of Aboriginal governments to manage their interna1 

affairs and impose obligations on their members will ever be interpreted by the courts as a 

licence to ignore the most highly vaiued rights and eeedoms of the Charter, since these 

rights are guaranteed equally to &i cana di an^.^^^ Of course, this is hardly a surprishg 

430 For example, in Nikal, supra note 3 at para. 92, the court stated that "[albsolute 
fieedom in the exercise of even a Charter or constitutionally guaranteed aboriginal right 
has never been accepted, nor was it intended. Section 1 of the Canadian Charter of 
Rights and Freedoms is perhaps the prime example of this principle." For a discussion of 
the justificatory standard that the courts have enunciated regarding S. 1 of the Charter, see 
Hogg, supra note 13, ch. 35. 

431 See M e r  RCAP, Partners in Confideration, supra note 92 at 39. 

432 This tracks the requirement, under the S. 1 Charter test developed by the courts, 
for an objective that is pressing and substantial enough to warrant ovemding a protected 
right or fieedom. See R. v. Oakes, Cl9861 1 S.C.R. 103; Hogg, supra note 13, ch. 35. 
Note, however, that cultural m i v a l  might not justi@ the limit in the case at hand, since 
prima facie it is not the least drastic means of achieving this goal. For m e r  analogy, 
see the S. 1 Charter test, as well as O a k ,  ibid and Hogg, ibid 

433 This view is also held by Hogg & Turpel, supra note 424 at 215, who conclude 
that a court would be unlikely to hold that S. 25 provided "blanket immunity" fiom the 
Charter, but would instead hoid that the Charter must be interpreted in a manner that is 
deferential to and consistent with aboriginal culture and traditions. 



result shce society's legal authorities, nich as judges, have been trained in the liberal- 

individualist perspective and will likely tend to reflect that perspective in their decisioos. 

To sum up, if the Charter applies to the scenario set out above, it is highly 

unlikeiy that the courts will hold that the collective right prevails over the fundamental 

individual fieedorn of religion. However, it has been seen that the Charter is unlikely to 

apply, since Aboriginal govemments are not within the express ternis of S. 32 of the 

Although the application of the Charter to Aboriginal groups could be 

ensured by other means:' it is important to note that aboriginal laws or customs that 

conflict with fundamental individual rights would not necessarily be valid even in the 

absence of Charter application, since other factors place their own significant limits on the 

ability of Abonginal collectives to ovemde the rights of their individual members. 

b. Orlier Limœting Factors 

Even where the Charter does not expressly apply, there are two principal 

restrictions on the ability of Aboriginal collectives to limit the fundamental rights and 

fieedoms of their individual members: (1) S. 35(4) of the Constitution Act, 1982, and (2) 

common law principles and protections. 

'" If Aboriginal goveniments are within the express terms of S. 32 of the Charter, 
this raises the interesting question of whether they are also withlli the very similar 
wording of S. 33 of the Charter. Section 33 would give them the power to opt out of 
Charter application in certain circurnstances by declaring that a certain law "shall operate 
notwithstauding" S. 2 or ss. 7-15 of the Charrer. 

435 For example, the provinces and the federal government could: (1) arnend S. 32 of 
the Charter to add a reference to "aboriginal govemments", (2) allow Abonginal groups to 
enact their own Charters to complement the Canadian Churter, or ( 3 )  enact legislation 
that tailors the Charter more closely to aboriginal needs and realities. A precedent for 
this last approach is found in the United States, where tribal goveniments are subject to 
the 1968 American Indian Civil Rights Act, (Public Law 90-284) 25 U.S.C. 5 461464, 
which is a modified version of the American Bill of Rights. See M e r  Cohen, supra 
note 171 at 661. 



The fist of these E t s ,  S. 35(4) of the Constitution Act, 1982, expressly mandates 

that aboriginal and treaty rights "are guaranteed equally to male and female persons" 

notwithstanding any other provisions of that ~ c t . 4 ~ ~  The result is that Aboriginal 

collectives c m  never limit the rights of their individual members on the basis of gender, at 

least when aboriginal or treaty rights are at This conclusion was confirmed by 

the F.C.T.D. in the Sawridge Band decision, which constitutes the most substantive and 

informative judicial discussion to date of the effect of S. 35(4), notwithstanding the fact 

that it was recently overhimed for other reams? That case involved a challenge by 

three Indian bands to legislation that had amended the Indian Act and restored band 

membership to those Aboriginal women who had previously been stripped of membership 

and Indian status as a result of their marriage to non-Aboriginal men?' The bands 

claimed that this legislation infringed their constitutionally-protected aboriginal and treaty 

rights to determine their own band-membership and was thus of no force and effect. 

More specifically, the bands claimed that their rights to determine membership perrnitted 

an Indian husband to bring his non-Indian wife into residence on a reserve, but prohibited 

an Indian wife fiom doing the same with her non-Indian husband. Muldoon J. of the 

Federal Court held that the bands did not have such rights and relied upon S. 35(4) for this 

determination. In particular, Muldoon J. held that S. 35(4) had "extinguished specifically, 

absolutely, and imperatively" the S. 35 rights claimed by the bands, since S. 35(4) operates 

"' The text of S. 35(4) is set out supra note 117. Note that S. 28 of the Charter itself 
provides that "notwithstandhg anything in this Charter, the rights and fieedoms referred to 
in it are guaranteed equally to male and female persons." Thus, S. 28 would have to be 
read in conjunction with S. 25 when analysing an infikgexnent of the S. 15 equality 
guarantee on the ground of sex. 

437 The wording of S. 35(4) makes it clear that aborigiuai and treaty rights must 
always be guaranteed equally to men and women. As for other Charter rights, even 
though S. 28 would seem to predominate over dl other Charter provisions, arguably 
Aboriginal govenunents could invoke S. 33 of the Charter, to the extent it was available. 

438 Sawridge Band v. Canada, supra note 291. For a good commentary on this 
decision, see T. Isaac, "Case Commentary: Self-Government, Indian Women and Their 
Rights of Reinstatement Under the Indian Act" [1995] 4 C.N.L.R 1. 

439 This legislation is comrnody referred to as "Bill C-3 1". 



"notwithstanding any other provision" of the Comtitutiion Act, 1982.~~' h essence, 

therefore, the Court held that S. 35(4) was not a rnere interpretive clause, but a substantive 

guarantee of individual rights that trumped the collective rights of Aboriginal groups 

where those collective rights "discriminate[d] within the collectivity of Indians and more 

particularly against Indian women.""' The reasoning in the Sawridge Band decision 

clearly demonstmtes, therefore, that S. 35(4) constitutes a significant limit on the ability of 

Aboriginal collectives to ovemde fundamental individual rights. 

The second restriction on the ability of Aboriginal collectives to limit the 

fûndamental Bghts and fieedoms of their individual members arises fiom the fact that the 

common Iaw has traditiondy protected civil liberties. In short, even prior to the coming 

into force of the Charter, the law provided signifcant protection to fundamental individual 

rights and fkeedom~.~~  Recently, rnoreover, the Supreme Court has expressly stated that 

"the common Iaw must be interpreted in a manner which is consistent with Charter 

principles."*3 This means that, even where individuals cannot invoke Charter rights, 

the values animating the Charter must be taken into account and, in fact, will influence 

the evolution of the common law. In addition, there is a strong argument that, in the 

same way that Charter values influence the common law, customary international law 

itself innuences the evolution of the common law, such that Aboriginal collectives or 

governrnents cannot disregard international human rights standards.444 

-- ---- 

"O Sawridge Band v. Canada, supra note 29 1 at M. 

«* See Hogg, supra note 13, ch. 3 1; Roncurelli v. Duplessis, [1959] S.C.R. 121. 

413 Hill, supra note 406 at 1169. 

4~ See for example Mubo, supra note 3 at 35-36, where Brennan J. stated that "[tJhe 
comrnon law does not necessarily conform with international law, but international law is 
a legitimate and important influence on the development of the comrnon law, especially 
when international law declares the existence of international human rights." 



In the Aboriginal context, the common law and its respect for fundamental 

individual rights and fieedoms operates on two levels. First, as the courts have 

increasingly stated, the common law did not recognize or incornorate as aboriginal rights 

those aboriginal practices that were "so entirely repugnant to naturai justice, equity, and 

good conscience that they could not, without modincation, ever be a part of the common 

law"."' Second, even those abonginal practices that were incorporated as aboriginal 

rights by the common law will have to evolve and be exercised in accordance with the 

fundamental values of our society, as enunciated in the Chmter. 

In light of these considerations, let us retum to our fachial point of reference, the 

ï?zomus v. Norris decision, where the B.C.S.C. held that a collective aboriginal right 

regarding compulsory religious observance will not prevail over individual rights, even in 

the absence of Charter appl ica t i~n .~~  The facts in Thomas are a fascinating illustration 

of a real-life clash between collective and individual rights in the Aboriginal context. The 

case involved a forcible physical seinire of a First Nation member against his will by 

several other members of the First Nation. The individual was then transported to an 

Aboriginal Long House where he was forced, over the next four days, to participate in a 

religious "spirit dancing" initiation ceremony and was not ailowed to retum to his home, 

which was located off the First Nation's reserve. The spirit dancing ceremony involved 

the other members repeatedly digging their fmgers into his stomach area and biting him 

on his sides. Over the course of the initiation ceremony, he was not given any food. 

Ultimately, he was only allowed to leave the Long House to go to the hospital when his 

ulcer began acting  p."^ 

"* Delgamuukw, supra note 3 at 728, Lambert J.A. (dissenting). See also: Mabo, 
supra note 3 at 5 1, Brennan J.; Idewu Inasa v. Oshodi, supra note 95 at 105. 

446 Khomas v. Norris, supra note 419. 

Y>7 Note that the court alluded to the fact that, in a previous initiation ceremony, the 
initiate had died: ibid at 145. 



The individual brought a civil suit against the defendants for damages, on the basis 

of assauit, battery and false imprisonment. The defendants stated that spint dancing was a 

sacred and traditional religious practice that was of great importance to the commmity 

and had been exercised shce ancient times. They argued therefore that it was protected as 

a collective aboriginal right under S. 35 of the Comtitution Act, 1982, and that this 

granted them civil immunity from the claim. They also noted that the plaintiff's common- 

Iaw wXe and other famiiy members (to their knowledge) had requested his initiation 

because of his marriage problems. In response, the plaintiff argued thaf whatever the 

religious rights or freedoms of the defendants, those rights did not aliow them to interfere 

with the common law rights and freedoms of another member of society. In particular, 

the plaintiff noted that he had neither consented to nor authorized the treatrnent. He also 

testified that he knew very little about the religious practice in question, did not live on 

the community's reserve and was not interested in leaming about the group's culture. 

The British Columbia Supreme Court ultimately held that, even if the group had a 

collective aboriginal right of "spirit dancing", it did not override the individual rights of 

one of its members to securîty. In fact, the court made this ruling even after having 

decided that the Charter did not apply to the facts of the case, since the Charrer "does not 

apply between pnvate parties unless governmental intervention is ùivolved, and it is not 

involved in the case at bar.""8 The court also decided that the evidenceadduced by the 

defendants was insufficient to establish that spirit dancing was an existing aboriginal nght 

protected by S. 35. In particular, the court stated that "[ilf spirit dancing includes criminal 

conduct as  an integral part of it, it could not be said to be an Aboriginal right which 

suMved the introduction of Engiish law into the  colonie^.""^ This reflects, of course, 

the dicta of other courts that the common law did not incorporate as aboriginal rights 

those aboriginal practices that were "so entirely repugnant to natural justice, equity, and 

"' Ibid at 15 1. Note that neither the plaintiff nor the defendants were relying upon 
Churter rights. For example, the defendants were relying upon their aboriginal rights, 
rather than any S. 2 religious rïghts. And, the plaintiff was relying upon common law 
rights rather than any Chmrer rights he might have had. 



good conscience that they codd not, without modification, ever be a part of the common 
laWlt 450 

Even though it decided that spirit dancing was not a collective aboriginal right 

protected by S. 35 of the Comtitution Act, I982, the court decided to continue its analysis 

as if this right did exist. During this "alternative" analysis, the court expressly examined 

whether the common law individual rights of Aboriginal persons are subject to the 

constitutionally-protected, collective aboriginal ri- of the Aboriginal community to 

which they belong. For example, the court considered the defendants' argument that 

"[tlhe rights of the individual must be subject to the collective rights of the nation to 

which he belongs. To hold otherwise, the constitutional protection of the defendants' 

Aboriginal rights under S. 35 are a hollow protection.'1451 Ultimately, the court held that 

the (assurned) collective abonginal nght of spirit dancing was not absolute and "like most 

fieedoms or rights it is, and must be, limited by laws, both criminal and civil, which 

protect those who may be injured by the exercise of that practise."45' Consequently, the 

court concluded that: 

While the plaintiff may have special rights and statu in Canada as an 
Indian, the "original" rights and freedoms he enjoys c m  be no less than 
those enjoyed by fellow citizens, Indian and nomIndian alike. He lives in a 
free society and his rïghts are inviolable. He is fiee to believe in, and to 
practise, any religion or tradition, if he chooses to do so. He cannot be 
coerced or forced to participate in one by any group purporting to 
exercising their collective rights in doing so. His fieedoms and rirrhts are 
not "subiect to the collective rights of the Aboriginal nation to which he 
belongs. "453 

-- 

450 See supra note 95. 

45' ~ O W U S ,  supra note 419 at 160. 

453 Ibid at 162 [emphasis added]. From a strictly legal perspective, it can perhaps be 
argued that the court's analysis was deficient in that it did not seek to use the Spmrow test 
to justfi the infringement of a constitutionally protected aboriginal right (if it existed) by 
a comrnon law individual right. 



Liberal-individualists will agree with the result in the 77zomas decision since the 

case involved physical harm to an individual who had not consented to it. They will also 

note that the court in Thomas did not deny the existence of collective rights in the 

Aboriginal context and, in fact, went out of its way to note that spirit dancing, if 

consensually performed, was a valid a c t i ~ î t y . ~ ~  On the other hand, cornmunitarians and 

many of the Aboriginal peoples view the Thomas decision as abhorrent, "cdturally vulgar" 

and illustrative of the ethnocentricity inherent in the Canadian legal sy~tem.~'~ Although 

both views are valid, the significance of the KJzorneî decision for the purposes of this 

discussion is twofold. First, in conjunction with the Sawridge Band decision, it 

establishes that, even in the absence of direct Charter application, Canadian courts have 

signincant tooIs at their disposal to prevent the collective rights of Aboriginal groups fiom 

overriding the fundamental individual rights of their members. Second, the Thomas 

decision demonstrates quite cleariy that, although Canadian law is willing to treat the 

nghts of the Aboriginal peoples as collective rights for certain purposes (e.g., surrenders 

and treaties), it is uniikely that it will ever recognize these rights as true collective rights 

to the extent that this would allow Aboriginal groups to ovemde the fundamental 

individual rights of their rnembers. 

- -  

454 lbid at 158. The court also noted that, based on appropriate evidence, there was 
no bar to the recognition of spirit dancing as an existing aboriginal right, although its 
impugned or repugnant aspects wodd of course have been extinguished. 

"' See the discussion in T. Isaac, "Individual Versus Collective Rights: Aboriginal 
People and the Significance of Thomas v. No&" (1992) 21 Manitoba L.J. 61 8. 



CONCLUSION 

This paper has argued that the abonginai and treaty rights of the Abonginal 

peoples of Canada are coliective rights that vest in Aboriginal communities. Indeed, it has 

been demonstrated that a number of legal factors strongly support this conclusion. For 

example, not oniy do the provisions of the Canadian Constitution explicitly vest aboriginal 

and treaty rights in Aboriginal collectives, but our society has traditionally treated these 

rights as having vested in Aboriginal groups through such actions as treaty-making. In 

particular, Canadian legal authorities have treated the land rights of the Abonginal peoples 

as collective rights, since govemments have consistently dealt with Aboriginal groups qua 

groups regarding such rights. 

Although these factors are persuasive proof by themselves for the proposition that 

aboriginal and treaty rights are collective nghts, they are also supported by the existing 

jurisprudence. In short, Canadian courts have both irnplied and stated that the rights of 

the Aboriginal peoples are collective rights. Thus, from a positive law perspective, it can 

be said that aboriginal and treaty rights are true collective rights vis-à-vis other rights and 

interests in Canadian society, even though very few other rights in the Canadian legal 

system have been recognized as collective rights in the true sense of the word. In 

practice, this means that individuals cannot assert aboriginal or treaty rights where no 

group exists, since these rights do not exist independently of Aboriginal collectives. 

It has also been seen that the collective rights of the Aboriginal peoples also have 

an integral individual dimension. Not only is the collective property often exercised by 

individuals, but within the collective title, individual interests can accrue to individual 



members in accordance with the laws, customs and traditions of each community. These 

individual interests c m o t  exist independently of the collective right, however, since their 

existence is dependent upon the customs and traditions of the collective. 

Various difficdt but criticai questions &se once it is accepted that aboriginal and 

treaty rights are collective rights. Two such qiiestions have been dealt with in this 

discussion: the issue of which Aboriginal coltectives actually hold aboriginal and treaty 

rights, and the extent to which the collective rights of Abonpuid groups can prevail over 

the individual rights of their members. With respect to the first question, this discussion 

has argued that the existing jurisprudence and the historical record both lead to the 

conclusion that aboriginal and treaty rights do not vest in Indian Act bands or lage 

political entities, but in sociological communities of Aboriginal people. It has also been 

argued that individuais who can show notional or actual membership in these communities 

-- on the basis of certain objective criteria such as ancestry, lifestyle and mutual 

recognition -- should be allowed to exercise the communal rights, provided that this 

accords with the customs and traditions of the relevant group. 

The question of whether the collective nghts of Abonginal groups can prevail over 

the rights of their individual members is much more difficult to resolve, especidly since 

our society strongly resists the idea that individual rights and fieedoms can be limited by 

the rights of groups. On the other hand, many Abonginal people argue that the 

recognition of aboriginal and treaty rights as true collective rights best ensures their 

cultural survival, since it allows for a fiamework in which Abonginal customs, culture and 

traditions cm be protected fiom extemai infiuences. This discussion concludes that the 

collective nature of aboriginal and treaty rights does, and should, have important 

consequences in certain contexts. For example, the collective nature of these nghts will 

allow Aboriginal groups to regulate their rights and interests in accordance with their bona 

fide customs and traditions, subject to several important limits. To hold otherwise, would 

be to deny that these rights are collective nghts, and would deprive Aboriginal 

communities of a .  important tool by which to maintain and protect their distinctive 

cultures and identities. However, this does not mean that collective rights will routinely 
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prevail over individual rights in the Abonginal context. As demonstrateci, even where the 

Canadiun Chmer of Righrs and Freedoms does not directly apply, the courts have 

significant tools at their disposai to prevent collective rights nom ovemding fiindamental 

individual ri@ and fieedoms in the Aboriginal context. In particular, the rights of 

Abonginal individuais are protected by both the gender equality provisions of S. 35(4) of 

the Com~itution Act, 1982 and the common law, which does not recognize abonginal 

practices that are "repugnant to natural justice, equity, and good conscience". Individuai 

nghts will, therefore, often limit the collective rights of Aboriginal groups. 

Thus, two principal conclusions have emerged fiom this discussion. The first is 

that legal authonties in Canada have consistently referred to and treated the rights of the 

Aboriginal peoples as true collective rights when this question arises in relation to the 

surrender and holding of land rights. The second conc~usion, which emerges when one 

examines the limits of the first, is that the liberal-individudist perspective inherent in 

Canadian law prevents aboriginal and treaty rights fiom being recognized as true 

collective rights for dl purposes. In particular, the cornmon law and the Constitution 

impose restrictions that deny Abonginal coliectives the power to interfere with the nghts 

of their individual members in certain key circumstances. 

In these circumstances, it is submitted that the courts should take a greater lead in 

developing the concept of collective rights as it relates to the Aboriginal peoples. It is 

hoped, for example, that courts will look beyond our society's emphasis on individual 

nghts, and adopt a more holistic approach that takes into account the fact that collective 

rights can provide important benefits to their individual members when adequate 

mechanisms exist to protect fundamental individual rights and fieedoms. In particular, it 

is no longer enough for the courts to state that aboriginal and treaty rights are "held by a 

collective" without exploring both the limits and the practical implications of this. What 

is ultirnately needed is  a consistent and coherent approach that emphasizes the collective 

nature of these rights, but also explores the conceptuai and practical limits of 

characterizing rights as collective. 
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