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Thesis Abstract: 

In this thesis, I argue that the First Nations Govemance Act (FNGA) shares the colonial 
aspirations of other pieces ofhistoricallegislation in the Canadian context. The FNGA 
attempted to have First Nations' local governing structures mirror those of the Canadian 
state. As a result, this piece oflegislation fails to recognize and respect the jurisdictional 
authority ofFirst Nations over their own interna! socio-political structures and systems. 
The FNGA is therefore a colonial assault on First Nations' jurisdiction in the realm of 
govemance undermining the right to self-govemment and self-determination of First 
Nations. 

I demonstrate this by examining three major issues dealt with in the FNGA: the status of 
historical and modem Canada-First Nations treaties, the jurisdiction ofFirst Nations 
govemance authority as weil as control over band membership and Indian status 
classification systems. 

Résumé de la Thèse: 

Dans cette thèse, je soutiens que la Loi sur la gouvernance des Premières nations 
(LGPN) partage les mêmes aspirations coloniales que d'autres lois historiques dans 
le contexte canadien. La LGPN a tentée d'imposer un modèle de structure 
gouvernementale Canadien au niveau local des Premières nations. En 
conséquence, cette loi manque à reconnaître et respecter l'autorité juridictionelle 
des Premières nations sur leur propre structure et système sociopolitique. La Loi 
sur la gouvernance des Premières nations est donc une attaque coloniale sur la 
juridiction gouvernmentale des Premières nations qui ne reconnait point le droit à 
l'autonomie et à la souveraineté des Premières nations. 

Je démontre cela en examinant trois problèmes traités dans la LGPN: le statut des 
traités historiques et modernes entre le Canada et les Premières nations, la 
juridiction gouvernmentale des Premières nations aussi bien que l'autorité 
concernant le statut d'Indien et l'appartenance. 

2 



Acknowledgments: 

I would like to thank my family: my mother, Vilma, my sister, Amil, my father, Phillip, 
and my nonna Rossi and my friends, Melissa and Clay, whose love and support made this 
vision come to life. 

I want to thank my Master's supervisor, Dr. Teresa Strong-Wilson, whose insight and 
kindness inspired the courage to see this through. W arm words of appreciation to 
Dr. Martha Crago who provided invaluable guidance at crucial moments in this process. 
And to Dr. Michael Doxtater, Dr. Taiaiake Alfred, Dr. Mary Maguire, Shawn Brant, 
Harsha Walia, Anna-Louise Crago, Tahirih Schinkel, Lorraine Land, Dr. Anila Asghar, 
Harvey Michelle and Pitsulala Lyta, thank you for sharing your wisdom and knowledge at 
the budding stages of this thesis. 

A special thanks to Jackie Campbell-Kingston for being there from beginning to end in 
various capacities. And to Anna, who saw me through the steepest parts of this path, who 
always believed in me, who lent her incredible intellect and golden heart to this project. I 
could never put into words how much your presence meant to me! 

And to all my heroes, who are too many to name, your greatness makes everything seem 
possible. 

I also wish to acknowledge the support of the Social Sciences and Humanities Research 
Council of Canada (2004) and the Fond québecois de recherche sur la société et la culture 
(2005). 

3 



Table of Contents: 

Thesis Abstract (English and French) p.2 

Acknowledgments p.3 

Introduction p. 6 
Topic statement and argument p. 6 
Researcher Motivation p. 7 
Textuality: Reading within, upon and against a legislative text p. 9 
Border Pedagogy p.l 0 
Researching Beyond the Legislative Text: Sources and Organization ofData p.ll 
Content Structure: Justifying my Thematic Focus by Chapter p.12 
Through the Lens ofHistory: Examining the FNGA p.14 
Conceptual Framework p.15 
Justification of interdisciplinary focus p. 18 
Theories of Power p.19 
Origins of the First Nations Govemance Act: An Overview p.20 
The First Nations Land Management Act p.21 
The First Nations Govemance Act p.22 
The First Nations Fiscal and Statistical Management Act p.23 
Summary p.24 

Chapter One: 
The First Nations Governance Act's Impact on the 
First Nations-Canada Treaty Relationship p.25 
Introduction p.25 
Historical Treaties: Imperial and Colonial Origins p.26 
Derogation of the Treaties: Local Examples p.30 
Indian Act Rule vs. Customary Self-Determination p.32 
The Supreme Court's Approach to Treaties p.35 
The Supreme Court's New Interpretive Framework p.37 
The Failure to Affirm the Aboriginal Right to Sovereignty p.39 
The First Nations Govemance Act and Treaty Rights p.40 
The FNGA Consultation Process p.40 
Examining the Substance of the FNGA p.43 
Imposing Leadership Selection Codes p.43 
Redefining the Meaning of a Democratie Majority p.46 
Forced Harmonization between Canadian and First Nations Law p.47 
Redefining the Legal Capacity ofFirst Nations p.48 
The First Nations Govemance Act's Impact on Modem Treaties p.49 
The Absence of a Non-Derogation Clause p.51 
Conclusion p.53 

4 



Chapter Two: 
Imposing "Representative Democracy" on First Nations: Examining the 
Distribution of Legislative, Financial and Enforcement Authority in the First 
Nations Governance Act p.55 

Introduction p.55 
Canada's legislation concerning First Nations: 
Colonial and Imperial Origins p.56 
Contemporary Canadian Legislation, Policy and Jurisprudence 
Affecting First Nations governance p.61 
Modern legislation and Policy p.61 
Supreme Court Rulings p.64 
Self-government Agreements p.66 
The First Nations Governance Act and the Concept of Self-Government p.67 
Law-Making Power p.68 
Search and Seizure Provision p. 73 
Financial Authority p. 76 
Conclusion p. 78 

Chapter Three: 
Regulating First Nations ldentity and Membership: 
Gender Discrimination in the Indian Act 
and in the First Nations Governance Act p.82 

Introduction p.82 
Historie and Legislative Context: The Indian Act p.83 
Bill C-31: An Act to Amend the Indian Act, 1985 p.85 
The First Nations Governance Act and Bill C-31 p.87 
The Supreme Court ruling in Corbiere, 1999 
and the First Nations Governance Act p.91 
FNGA and Canadian Charter of Human Rights p.95 
Conclusion p.98 

Conclusion: 
Linking First Nations Education and Governance p.101 
Background p.101 
Cognitive Imperialism: Colonial Control ofFirst Nations Education p.l02 
Colonial Control in the Realm ofFirst Nations Governance: a Summary p.104 
First Nations Education and Governance: Exposing Colonial Rule p.105 
Final Conclusion p.1 07 

Bibliography p.1 09 

5 



Introduction: 

Topic statement and argument 

This thesis will consider the substance and effect of the First Nations Govemance Act 

(2002) in its historical, political and legislative contexts. The research project highlights 

three major themes in the FNGA. Each chapter begins with an examination of the 

historical context of the theme and then investigates the FNGA's relationship toit. 

The first chapter begins by exploring the historical Canada-First Nations treaty 

relationship. Once the history of the treaties is illuminated, the focus then tums to the 

effect of the First Nations Govemance Act on these agreements and on the treaty 

relationship. In failing to respect First Nations' jurisdiction over the establishment and 

design of its own socio-political structures and systems, I conclude that the First Nations 

Govemance Act is in direct contravention of the indigenous right to self-determination 

recognized in the treaties. 

The second chapter examines how imperial and colonial legislation has sought to 

undermine the sovereignty ofFirst Nations. First Nations were municipalized and 

required to harmonize their political and legal institutions and practices with provincial 

and federallaws. In addition, pieces of legislation like an Act for the Gradua/ 

Enfranchisement of Indians, 1869 and the Indian Act, 1867 have imposed the Band 

Council govemance structure and the larger poli ti cal system of representative democracy 

on First Nations. Consequently, the traditional indigenous systems and structures of 

govemance have been displaced and diminished. The First Nations Govemance Act 

perpetuates this colonial project. It also further entrenches administrative, financial and 

enforcement structures produced by the Canadian political system on indigenous nations. 

As a result, the First Nations Govemance Act sets up a relational dynamic whereby Band 

govemments are accountable to the Department of Indian Affairs and not to their own 

people. 

The final chapter begins by analyzing the system of band membership and Indian status 

classification established in the Indian Act, 1867 and amended by Bill C-31. This section 
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demonstrates how the colonial project of assimilating First Nations into the dominant 

political system is pursued through an effort to legally diminish the native population 

entitled to Indian status, constitutional protections and treaty rights (to land, education, 

health care and financial resources). This system of enfranchisement, which restricts who 

is entitled to Indian status and band membership is based on patrilineal descent and status 

heritability. This effectively instrumentalizes indigenous women as the site where the 

project of assimilation is realized. In introducing the First Nations Govemance Act, 

Minister Nault claimed to address the legacy of gender discrimination imbedded in the 

Indian Act. However, I will show that the FNGA fails to uphold indigenous women's 

rights to on-reserve residency; to matrimonial property rights; and to Indian status and 

band membership. It is clear that the FNGA does not rectify the gender discrimination 

contained in the Indian Act or in Bill C-31. 

The main conclusion of this research project is that the First Nations Govemance Act 

shares the colonial aspirations of other pieces ofhistoricallegislation. The FNGA sought 

to have First Nations' local governing structures mirror those of the Canadian state. As a 

result, this piece of legislation fails to recognize and respect the jurisdictional authority of 

First Nations over their own internai socio-political structures and systems. The FNGA is 

therefore a neo-colonial attack on First Nations' sovereignty which undermines the right 

to self-govemment and self-determination ofFirst Nations. 

Researcher Motivation 

During the summer of 2002, I became aware that the First Nations Govemance Act had 

been introduced in the House ofCommons. At that time, I was involved in several anti

colonial campaigns against the Canadian govemment and was informed by colleagues 

that the Canadian govemment was planning to introduce a suite oflegislation involving a 

major overhaul of the Indian Act. In the subsequent campaigns to oppose the First 

Nations Govemance Act, there was a major emphasis being placed on the need for direct 

action, but also on the need to inform the general settler population of the state's present 

neo-colonial project through popular education campaigns. With this in mind, a series of 
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panels, conferences, poster campaigns and demonstrations were organized to raise 

awareness about colonialism among the general settler population. At these events, 

emphasis was placed, first, on an examination of the relationship between colonization 

and the development of Canada, and, second, on how this history is directly linked to the 

neo-colonial projects pursued at present by the Canadian state. 

The insights 1 gained while active in grassroots anti-colonial popular education 

campaigns inform this research project. 1 framed the study of the First Nations 

Govemance Act in its historical context, focusing on how this piece of legislation fits into 

the greater agenda of assimilating First Nations into the colonial system of representative 

democracy. This was my way of contributing to the advancement of scholarship and 

research that departs from a political commitment to First Nations' self-determination. ln 

terms of scholarship, my methodological and analytic approach was inspired by the works 

ofVine Deloria (1974), Ward Churchill (1999) and Harold Cardinal (1969) who have 

each exposed the current project of colonization by mapping out its origins through the 

examination ofhistoricallegislation. However, it was the community-based publications 

of Kenneth Deer (2003) and Eagle Shield (2003) that provided concrete direction to this 

research project. Their writings on the First Nations Govemance Act in The Eastern Door 

and inAnasazi, respective1y, provided me with an understanding ofhow this particular 

piece of legislation fit into the greater process of colonialism associated with the nation of 

Canada, historically and from a contemporary perspective. Additionally, the voices and 

perspectives ofFirst Nations representatives in the Parliamentary Hearings on the FNGA, 

which 1 privileged throughout the course of my research, were foundational in developing 

a strong analysis of the impact of the First Nations Govemance Act. The methodological 

princip les and structure of the research project will be dealt with in greater detail in the 

following sections ofthis introductory chapter. 
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Textuality: Reading within, upon and against a legislative text 

1 conducted my research on the First Nations Govemance Act within the disciplinary 

context of educational studies, with a concentration on curriculum development. What 

links my research topic and the discipline of education is common concem of producing 

accessible curriculum and scholarship dealing with the issue of colonialism and First 

Nations self-determination. 

A fundamental question with respect to educational theory, discourse, and practice was 

how to make the substance of legislation accessible to non-experts. 1 wanted to make its 

language, its terms, and most importantly its implications and effects clear to a diverse 

group ofpotential readers. My intention was to produce an analysis of the First Nations 

Govemance Act in its legal, political and historie contexts that could be understood by 

students, teachers, and anyone else who did not have any legal expertise. Apart from 

ascribing to the beliefthat an understanding ofpast and present colonial contexts is 

imperative if justice is ev er to be realized on Turtle Island, 1 also found that an 

understanding of legal colonial texts, in this case the First Nations Govemance Act, was 

specifically important. ln this sense, understanding the content of the legislation and the 

impact that it would have once implemented, would provide an understanding of how 

colonial power operates. This understanding would hopefully empower the reader to take 

concrete action to challenge and transform the socio-political relationships, structures and 

systems upon which the project of colonization is based. 

In reading the legislative text of the First Nations Govemance Act, 1 was able to identify 

the colonial discourses, ideology and interests that perpetuate the asymmetrical relations 

of power characteristic of the Canada-First Nations relationship presently in existence 

(Fairclough, 2000, p.168). In this sense, 1 am making use of a concept defined by Scholes 

as "textuality" (Fairclough, 2000, p.l68). What "textuality" refers to is a process of 

textual study that involves three forms of pedagogical practice: reading, interpretation and 

criticism. These three moments correspond directly to what Scholes calls "reading 

within, upon and against a text". The general aim of the "textual" pedagogical approach is 
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to help the reader- whether she is a student, a teacher and/or a member of the settler 

population - to analyze texts within "a network of relations with other texts and 

institutional practices" (Fairclough, 2000, p.l68). 

From a methodological standpoint, adopting this form ofpedagogical practice provided 

me with a way to politicize the cultural codes imbedded in the First Nations Governance 

Act. This methodological approach also allowed me to expose how legislation expresses 

and enacts the power of the Canadian state to impose discourses and practices that 

establish, justify and perpetuate asymmetrical relations characteristic of the colonial 

system. 

Border Pedagogy 

The pedagogical method termed textuality complements Giroux's (1988) notion of a 

"border pedagogy." Border pedagogy is a radical educational approach aimed at 

criticizing and challenging hegemonie discourses and institutions. The larger political 

goal of this pedagogical approach is the achievement of a "cri ti cal democratie order 

(Giroux, 1988, p.161)." Giroux advances the notion ofborder pedagogy as a "counter

text" that engages multiple references that constitute different cultural codes (Giroux, 

1988, p.158). Examples oftexts containing embedded cultural meaning include 

governmentallegislation and policy. Border pedagogy challenges students and teachers to 

read these codes critically and to become cognizant oftheir limitations. Giroux writes: 

Important elements of a border pedagogy informed by post modem 
criticism point to ways in which those master narratives based on white, 
patriarchal and class-specific versions of the world can be challenged 
critically and effectively deterritorialized. That is, by offering a theoretical 
language for establishing new boundaries with respect to knowledge most 
often associated with the margins and the periphery of the culturally 
dominant, postmodem discourses open up the possibility in which cultural 
and social practices need no longer be mapped or referenced solely on the 
basis of the dominant models of Western culture (p.162). 

The pedagogical approach advanced by Giroux was helpful to my project in that it offers 

a theoretical justification for my methodological approach to the study of the First 
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, 
Nations Govemance Act. Like Giroux's "border pedagogy" suggests, 1 approached the 

First Nations Governance Act as a text in which 1 could locate the cultural values, 

interests, and discourse of the hegemonie colonial society. Further, 1 chose to analyze 

these codes primarily from the perspective of the First Nations representatives that 

vocally opposed the legislation at the Parliamentary Committee Hearings on the FNGA, 

in mainstream newspapers as well as in community-based publications. Throughout the 

public debates on the First Nations Govemance Act, these oppositional perspectives were 

delegated to the cultural and political periphery by the Canadian state. 1 privileged 

knowledge given a marginal status relative to that produced by powerful actors to 

"deterritorialize" the claims that the state was making about the First Nations Governance 

Act. In its press releases, backgrounders and po licy statements the Department of Indian 

Affairs consistently stated that the First Nations Governance Act would effectively 

"democratize" and "modemize" the Band Council system. These reforms were described 

as facilitating the eventual achievement of"self-govemment" by First Nations. First 

Nations perspectives on the First Nations Governance Act exposed how these claims 

legitimized the continued colonial interference in and control over First Nations' internai 

political affairs. 

Researching Beyond the Legislative Text: Sources and Organization of Data 

To gather First Nations perspectives on the First Nations Governance Act, 1 consulted a 

variety of community-based news publications, writings by indigenous anti-colonial 

activists, and historical and legal analysis produced by indigenous lawyers and scholars. 1 

then compared these analyses with press releases and policy backgrounders issued by the 

Department of Indian Affairs. Conducting this type of comparative analysis allowed me 

to identify major conflicts between state and indigenous discourses on the First Nations 

Governance Act. 

1 then read the collection oftranscripts from the Parliamentary Hearings on the First 

Nations Governance Act held by the Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources. These hearings took place over a six-month period 
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, 
from February to July 2002. The hundreds of pages oftranscripts of the First Nations 

Governance Act hearings are the major source from which 1 gained an understanding of 

the content of the FNGA. They also provided me with an understanding of the potential 

consequences of the proposed legislation for First Nations communities across the 

terri tory occupied by Canada. 1 initially read over the complete collection of the 

transcripts from each hearing. There were approximately 100 hearings, each of which 

consisted of an average of 5-10 presentations by First Nations representatives, state 

authorities, lawyers and non-governmental organizations. In the initial reading of the 

collection of transcripts, 1 grouped the common points and subjects by theme. ln the 

second reading of the transcripts, 1 analyzed which themes were predominant. Having 

identified the major recurring themes in the Parliamentary transcripts, 1 then grouped 

together the thematic points articulated in different presentations. This allowed me to 

recognize which sections of the FNGA were most problematic, controversial or 

consequential, while simultaneously accessing a cross-contextual analysis of each theme. 

For instance, organizing the data contained in the transcripts according to theme allowed 

me to assess both the common and the contrasting effects that different clauses would 

have on different First Nations communities. During the process ofidentifying recurring 

themes, 1 began to construct the content of the three chapters comprising the body of the 

research project (Maxwell, 1996; Maykut & Morehouse, 1994, 90-91). 

Content Structure: Justifying my Thematic Focus by Chapter 

The thesis is divided into 3 major chapters, each dealing with the content and implications 

of the FNGA. The first chapter focuses on the effect of the FNGA on the Canada-First 

Nations treaty relationship. It was essential to foreground this theme for several reasons. 

First, a majority of the First Nations to which the FNGA would apply are treaty First 

Nations which opposed the First Nations Govemance Act on the grounds that introducing 

this legislation would have further abrogated treaty rights. Second, in the mainstream 

national educational system, the curriculum generally overlooks the existence of treaties 

and the relationship they have to the foundation of Canada. According to educational 

theorist Michael Marker (2000) 
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[ e ]fforts to construct public school curriculum that accurately reflected the 
moral and political outlook of traditional Indian people, particularly as a 
way to illuminate treaty rights, were repelled and resisted by non-native 
teachers, administrators and politicians. (p.4) 

It is crucial that Canadian citizens understand that, by virtue of the treaties, their 

government has extensive responsibilities and obligations toward First Nations. Finally, 

focusing on the treaty relationship also places emphasis on the sovereignty and right to 

self-determination ofFirst Nations. It is my view that a precondition of decolonization is 

that the general public understand and respect the sovereignty of First Nations by 

pressuring the Canadian government to be accountable to its treaty promises. 

The pedagogical importance of the second chapter is two-fold. First, it offers a summary 

ofhistoricallegislation dealing with First Nations govemance. It demonstrates how 

Canadian legislation has displaced traditional indigenous goveming structures, and 

replaced them with the Band Council system. It thereby clarifies how one form that 

colonialism has historically taken is to force First Nations to establish political systems 

that mirror Euro-Canadian ones. The broader implication of this history is that it exposes 

how, from a First Nations perspective, democracy represents an oppressive, as opposed to 

a liberatory force. This chapter also exposes how this type of colonial project is still in 

motion. As opposed to recognizing First Nations as sovereign, the First Nations 

Governance Act imposes on First Nations a status equivalent to that of a municipality. 

This is executed by forcing Band Councils to harmonize their band laws with federal and 

provincial legislation. This means that band governments are held accountable to the 

Department of Indian Affairs rather than to their own communities. The Canadian 

government's current conception ofFirst Nations "self-government" is revealed, through 

this analysis, as a way to impose an assimilationist agenda, rather than respecting First 

Nations' sovereignty. 

The third chapter deals with the relationship between Bill C-31 and the First Nations 

Govemance Act. This examination sheds light on yet another layer of colonialism in 

Canada. ln addition to directly undermining the internai govemance systems ofFirst 
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Nations, the project of assimilating First Nations into the colonial body poli tic is enacted 

through the strategy of enfranchisement. The Canadian government has established a 

system of identity regulation whereby native identity is passed on through the patrilineal 

line. This demonstrates how Canadian colonialism depends on gender discrimination to 

realize its assimilationist aspirations. Readers of this chapter gain insight into how 

systems of colonialism operate in tandem with systems of gender discrimination. This 

exposes how First Nations' sovereignty is undermined by applying an analysis which 

reveals systems of oppression as interlocking to internai political affairs. 

Through the Lens of History: Examining the FNGA 

In each of these chapters, I begin by discussing the historical context associated of the 

issue under examination. To produce these histories, I made use ofvarious academie 

sources, combined with the community-based knowledge ofhistory conveyed by the First 

Nations representatives at the FNGA Parliamentary hearings. The following statement by 

Mohawk scholar and activist, Taiaiake Alfred (1999) explains the logic behind this 

methodological approach: 

Without a good understanding of history, it is difficult to grasp how 
intense the European effort to destroy indigenous nations has been, how 
strongly Native people have resisted and how much we have recently 
recovered. Not to recognize that the ongoing crisis of our communities is 
fuelled by continuing efforts to prevent us from using the power of our 
traditional teaching is to be blind to the state's persistent intent to maintain 
the colonial oppression of the First Nations of this land. (p.1) 

Critical pedagogue Michael Apple (2003) elaborates on the educational significance of 

Alfred's insights, stating that there is a lack of curriculum concentrating on the actual 

historical and political origins of the nation-state. Apple interrogates what Freire (1972) 

has called the "culture of silence" characteristic of any colonial state. However, Apple is 

especially interested in interrogating the silence of dominant groups, not that of 

subordinate ones (Apple, 2003). In this sense, Apple recognizes that the urgent problem 

in anti-colonial education is the re-education ofthose who are in dominance (Apple, 

2003, p.113-115). Apple' s insights about the "culture of silence" perpetuated by dominant 
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groups are further captured by Cliff Atleo, representative ofthe Nuu-Chah-Nulth Tribal 

Co une il: 

The root of the problem is the fact that we are dealing with a population 
and government institutions that have failed to come to grips with their 
colonial past. lt's not that long ago that a lot of institutional racism was 
rampant in this country. Obviously, as far as voting, freedom, the banning 
ofthe potlatch and all sorts ofthings are concemed it was only fifty, sixty, 
seventy or eighty years ago, which isn't that long ago. The problem we 
encounter today is that we have a population that has become desensitized 
to the past. 1 can't tell you how many times we hear the argument," Well 1 
didn't do it. 1 wasn't personally killing anybody or limiting their 
freedoms ... " That gets to the root of the issues when 1 mention that the 
colonial past is becoming conveniently easy to ignore. There is a collective 
responsibility. There is a societal responsibility to ensure we have a just 
society. (Atleo, C. Jr., Nuu-Chah-Nulth Tribal Council, Committee 
transcript #32, p.17) 

Disrupting the culture of silence that has developed around Canada' s colonial origins and 

its neo-colonial present requires an insistent focus on the role of the state and state 

policies in colonizing First Nations. This serves to illuminate and to challenge the 

asymmetrical relations of power which structure our political terrain (Apple, 2003). 

Conceptual Framework 

As mentioned above, in conducting research on the First Nations Governance Act, 1 drew 

mainly from First Nations sources, privileging the knowledge and perspectives that First 

Nations representatives, scholars, lawyers and activists had on the issues in question. 

This focus on indigenous writings and analysis, was motivated by the failure of critical 

theory and pedagogy to seriously consider indigenous perspectives (see Grande, 2000). 

Specifically, Sandy Marie Anglas Grande (2000) has argued that insofar as critical 

theorists retain democracy as a central principle in the attainment of a just social order, 

they fail to recognize indigenous people's historical and contemporary struggles to resist 

assimilation into this political system. As a result, the struggles ofFirst Nations for self

determination are negated. 

15 



r"·· 

' 

From Grande's perspective, "the forces of democracy have done more to imperil 

indigenous nations then they have to sustain them" (Grande, 2000, p.468). In the FNGA, 

the concept of democracy is used to discursively construct First Nations' traditional 

govemance systems as corrupt, primitive, inefficient and ultimately backwards. The 

concept of democracy is also used as an ideological smokescreen by the Canadian state 

to justify and mystify its continued control and interference in First Nations' internai 

affairs. Furthermore, as I demonstrate in the second chapter of this thesis, the system of 

representative democracy has been the main political vehicle by which indigenous 

govemance systems are undermined and displaced historically. 

Despite the devastating impact that the imposition of "democracy" has had on First 

Nations, mainstream critical theorists continue to appeal to this political ideal when 

speaking of social justice. For instance, in his series ofworks on critical pedagogy, Henry 

Giroux (1980) consistent! y tums to a conception of democracy he calls "critical 

democracy" as a political ideal to which critical theorists should aspire. For instance, in 

his article entitled "Border Pedagogy and the Politics of Difference," Giroux claims that 

the concept of border pedagogy "must be linked to the imperatives of a critical 

democracy" (p.17 4 ). Elaborating on this relationship, he states: 

If the concept of a border pedagogy is to be linked to the imperatives of a 
critical democracy, as it must, it is important that educators possess a 
theoretical grasp of the ways in which difference is constructed through 
various representations and practices that name, legitimate, marginalize 
and exclude the cultural capital and the voices of subordinate groups in 
American society. (p.174) 

Not once throughout his work does Giroux directly deal with the issue of domestic 

colonialism; nor does he consider how the system of democracy has imperiled First 

Nations. Although Giroux is clearly critical of the existing "democratie order," his 

concept of border pedagogy relies heavily on the democratie ideal as the culmination of 

the struggle for social justice. 

A second example is provided by Norman Fairclough's work. Like Giroux, in his 

writings on discourse analysis and citizenship education, Fairclough also emphasizes the 
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achievement of radical democracy. For instance, in "Global Capitalism and Critical 

Awareness of Language," Fairclough maintains that "a critical awareness of language is a 

prerequisite for effective democratie citizenship" (Fairclough, 1999, p. 71). 

Although these authors offer valuable insights into conceptualizing pedagogical skills and 

methodologies, it is also important to recognize the limitations oftheir work. Specifically, 

mainstream critical theorists, such as Giroux and Fairclough, have not yet articulated a 

greater vision of justice that embodies what indigenous nations have, for centuries, 

struggled to reclaim; that is, their right to self-determination. In this sense, such theorists 

overlook decolonization as a fundamental precondition to the achievement of a just social 

order (Churchill, 1999). 

In this context, it is instructive to consider an aspect ofPaulo Freire's (1972) theory of 

social transformation. In speaking to the need to transform social systems based on 

hierarchical relations of oppression, Freire explains that 

alienated man [sic] is not marginal to the structure but oppressed man 
within it. Alienated men, they cannot overcome their dependency by 
" incorporation" (assimilation) into the very structure responsible for their 
dependency. There is no other road to humanization - theirs as well as 
everyone else's - but authentic transformation of the dehumanizing 
structure. (p.ll) 

Despite the somewhat archaic objectification of oppressed peoples, now commonly 

criticized in Freire's work, this excerpt offers a valuable insight: namely, that we cannot 

humanize and render just a system that is dependent on the marginalization and 

oppression of certain groups. ln other words, assimilating indigenous nations into the 

colonial body politic does not serve to uphold their rights, nor does it assure them a better 

place within the hierarchy. Ultimately, as Freire recognized, social transformation must 

occur on a systemic level. This is where critical educational theory and discourse falls 

short. That is, this body of scholarship, exemplified by the work of Giroux (1980, 1988) 

and Fairclough (1999), fails to acknowledge the need to systematically revamp our 

current political ideals and structures. 
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To this end, Grande's (2000) emphasis on a pedagogy that is based on a fundamental 

commitment to indigenous self-determination is imperative (p.470-85).Grande writes, 

[t]o be fair, I believe that both American Indian intellectuals and critical 
theorists share a similar vision - a time, place, space free of the 
compulsions of whitestream, global capitalism and the racism, sexism, 
classism and xenophobia it engenders. But where critical scholars ground 
their vision in western conceptions of democracy and justice that presume 
a liberated self, American Indian intellectuals ground their vision in 
conceptions of sovereignty that presume a sacred connection to place and 
land. (p.483) 

From this standpoint, Grande encourages people of native and non-native descent to take 

collective action against state policies that continue the project of colonization and 

genocide. This represents a crucial step in confronting injustice. 

Justification of interdisciplinary focus 

During the course of my research and Education courses, the question " What does y our 

thesis have to do with education?" arose frequently. In order to justify my 

interdisciplinary approach to this research project, I tum to the work of Devon Abbott 

Mihesuah (2003). In her article entitled "In the Trenches of Academia," Mihesuah speaks 

to the limitations of academie disciplines as they are constructed by the western academy. 

She argues that disciplinary separations are incompatible with an indigenous research 

methodology and pedagogy: 

The very nature of native history and indigenous studies as a whole 
requires that any study not be discipline specifie. Issues of policy, self
determination, economie development, environmental protection and 
sociallife are inexorably interconnected. (p.25) 

In conducting research on the First Nations Governance Act, I adopted Mihesuah's 

methodological approach. In order to be in a position to educate myself and others about 

colonialism, I had to examine these issues from a multi-disciplinary perspective. This led 

me to study the First Nations Governance Act through the lens oflocal indigenous and 
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academie history, Aboriginallaw, and anti-colonial and pro-sovereigntist political 

philosophies, articulated in academie and in community sources. 

This multidisciplinary approach also led me to consider different pedagogical approaches, 

in the fields ofFirst Nations education, critical pedagogy and citizenship education. 

Giroux (1980) also favours multidisciplinarity recognizing that a theory of citizenship 

education will have to redefine the nature of educational theorizing as it presently exists. 

In its place, citizenship education will have to "construct a view of theory that integrates 

the artificial constructs that separate the disciplines" (Giroux, 1980, p.350). In other 

words, the theoretical foundation upon which a critical citizenship educational theory is 

based must combine political and social theory with educational theorizing. The purpose, 

then, of citizenship education is to analyze the political, the social and the economie using 

the methods of historical critique, critical reflection and social action. 

Theories of Power 

To conclude this introduction, I will speak to the relationship between theories of power 

and my research on the First Nations Governance Act. Rather than adopta canonical 

theory of power [such as that developed by Michel Foucault (1991) or Frantz Fanon 

(1963)] and apply it to my research, I decided to privilege the theoretical writing of 

indigenous scholars of education. In part, this decision was influenced by the fact that, 

often, canonical political theorists fail to consider the question of domestic colonialism. 

When they did, they often offered very general insights about it, based on a specifie 

experience of colonialism, which may or may not be transferable to the Canadian context. 

In speaking to these issues, Mihesuah's insights (2003) are invaluable. She explains that 

theories of elite scholars are inadequate to speaking to the impact of colonialism at the 

locallevel (Mihesuah, 2003, p.28): 

a problem with dwelling on theory is that the ideas of a few are used repeatedly at the 

expense ofthe ideas of the not-so-elite and the latter are usually the people being studied. 

(p.29) 
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Adopting a methodological approach that was not centered on applying the theories of 

elite scholars allowed me to concentrate on the voices of tho se directly affected by the 

First Nations Governance Act, specifically, and on Canadian colonialism, more generally. 

Origins of the First Nations Governance Act: An Overview 

In this section, I will give an overview of the origins of the First Nations Govemance Act, 

its relation to other pieces of legislation and to relevant Supreme Court rulings. In 

October 2002, Robert Nault, the Minister oflndian Affairs, introduced the First Nations 

Govemance Act (FNGA) in the House ofCommons. The First Nations Govemance Act 

was the comerstone of a package of proposed legislation, including the Land 

Management Act, 1999 and the Financial and Statistical Institutions Act, 2005. This 

sweep of legislation was geared toward reforming the go v emance, land and financial 

structures ofFirst Nations, established through the Indian Act. As I will demonstrate in 

this thesis, the aim ofthis legislation was to further assimilate First Nations into the 

economie system of capitalism and the political system of representative democracy. In 

this introduction, 1 will provide a brief overview of the substance of these pieces of 

legislation in chronological order. Serving only as an overview, the present introductory 

description of the First Nations Govemance Act will be limited, as an extensive analysis 

of the Act will comprise the substance of this research project. After a brief overview, 1 

will then show the significance of my analysis of the FNGA to the political effort of 

decolonization. 

The First Nations Land Management Act 

The purpose of the Land Management Act, 1999, was to privatize constitutionally 

protected First Nations' territory so that it can be used as a profit-making asset, fostering 

"economie growth" and "development" in a capitalist economie context. Prior to the 

enactment of the Land Management Act, reserve lands were afforded a degree of 

constitutional protection as they were held "in trust" by the Crown. However, under the 

Land Management Act, First Nations lands become private assets to be used as a source 

of capital. 
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This piece of legislation would come into effect once an individual First Nation signs a 

land agreement with the federal government, rendering void the land-related provisions of 

the Indian Act. Upon voting in the land code and, by extension, the Land Management 

Act, a transfer of administrative responsibility for native bands occurs from the federal 

government to the province where the First Nation is located. This private transfer of 

administration, which is consistent with the terms of surrender set forth in the Royal 

Proclamation, 1763, and the stated agenda ofthe White Paper, 1969, effectively transfers 

ownership of the reserve land to the province in question. Although the province's 

jurisdiction remains subject to the residual management rights of the First Nation, as they 

are determined in the land agreement signed with the federal government, the overall 

function of the legislation is to turn constitutionally protected First Nations' territory into 

fee simple land holdings. 

This piece oflegislation is a good example ofhow the Canadian government continues to 

set asymetrical terms in its relationship with First Nations. For instance, historically First 

Nations have had to appeal to the Department oflndian Affairs to broker any kind of 

economie deal with an extemal actor such as a private corporation (Borrows & Rotman, 

2003, p.44). The Land Management Act does away with this requirement; but in its place, 

the Act sets up legal conditions whereby the indigenous territory can now be alienated or 

liquidated if the First Nation does not make the agreement profitable (Switlo, 1999, p.l-

7). In this sense, the Canadian government is lifting the legislative barriers to First 

Nations participating in the capitalist economy; however, in exchange, it forces First 

Nations to give up ali the treaty and constitutional protections afforded to the traditional 

territory, potentially displacing and dislocating entire communities in the process. 

The First Nations Governance Act 

The First Nations Govemance Act, 2002 reforms the Indian Act govemance structures in 

an attempt to "modemize" and "democratize" the Band Council system. This piece of 
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legislation was drafted in direct response to the Corbière Supreme Court ruling. The 

department oflndian Affairs reformed the band councils' govemance and leadership 

selection codes, allowing off-reserve members to participate in local elections and in 

decision-making processes. As opposed to allocating treaty First Nations more territory, 

or recognizing the creation of new bands comprised of off-reserve treaty First Nations 

individuals, this FNGA clause has the effect of pitting the interests of on-reserve groups 

against those of off-reserve individuals. As I will argue in Chapter 3, this "divide and 

conquer" clause has the effect ofthreatening on-reserve First Nations' control over the 

political affairs oftheir community by giving off-reserve First Nations the right to limited 

political participation on reserve. 

At the same time that the Department of Indian Affairs extends off-reserve band members 

the right to political participation in on-reserve political processes, the FNGA requires 

bands to ratify leadership selection, accountability and financial management codes. 

These codes were to be harmonized with provincial and federal Acts of Parliament. The 

codes would reform all aspects of local band govemance including regulations in running 

elections, creating band laws, managing the finances of the band, and local policing. In 

ratifying these govemance codes, this piece of legislation no longer required a decision by 

a majority as traditionally defined in western systems of representative democracy. In 

contrast to the fifty percent plus one principle, the FNGA redefines a majority as 

amounting to thirteen percent of a band's eligible voters (House of Commons Canada, 

2002, p.4). As a result, this legislation makes it possible for thirteen percent of a band's 

population to impose its will on eighty seven per cent of band members who are eligible 

to vote. As I argue in Chapter 2, while the FNGA claims in its preamble to bring 

democratie values and practices to First Nations (House of Commons Canada, 2002, p.l ), 

it actually eliminates the majority vote princip le at the foundation of the Canadian 

democratie system. This is nothing other than an imposition of a vision of "representative 

democracy" that fails to meet its own basic democratie standards. 

Due to the widespread opposition ofFirst Nations to the First Nations Governance Act, 

this piece of legislation was abandoned by the federal govemment and the Department of 
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Indian Affairs. As a result, the First Nations Governance Act died on the order paper in 

2003. 

The First Nations Fiscal and Statistical Management Act 

According to the Department of Indian Affairs, the First Nations Fiscal and Statistical 

Management Act, 2005, was geared toward "improving the investment climate and 

promoting economie growth in First Nation communities" (Department of Indian Affairs 

and Northem Development: 2005, p. 1 ). At the time the legislation was introduced, 

approximately 100 First Nations collected property taxes on their lands. This act creates a 

set of institutions, including a finance authority, a tax commission, a financial 

management board and a statistical institute, that facilitates the investment of this tax 

revenue in capital markets. Due to the restrictions contained in the Indian Act, these 

capital markets were previously inaccessible to First Nations (Department oflndian 

Affairs and Northem Development: 2005, p.1-2). However, with the enactment of the 

Fiscal and Statistical Management Act, Band Councils are free to participate in them. 

According to the historical treaties, First Nations are exempt from the payment ofland 

tax. However, the Fiscal and Statistical Management Act seeks to further assimilate First 

Nations into the capitalist economy based on the principle of taxation, which defies any 

protections maintained in the treaties. Not only does the legislation promote the system of 

taxation on reserve; it also encourages First Nations to invest this revenue into extemal 

capital markets. The federal govemment is legislating the investment of community 

revenues into domestic and international capital markets in a context where the majority 

ofFirst Nations are lacking adequate resources such as land, housing, education and basic 

local infrastructure in their communities. Rather than ensuring that its treaty obligations 

are honoured by placing funding and resources back in the hands ofFirst Nations 

communities, the federal govemment is legislating the investment of scarce community 

resources in extemal capital markets. Furthermore, the financial structures legislated in 

the Fiscal and Statistical Management Act reinforces the class system across First Nations 

communities, allowing wealthier bands to benefit from these types of market incentives, 
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while First Nations communities that are lacking in basic resources are further forced into 

a state of perpetuai impoverishment. 

Summary 

The suite oflegislation comprised ofthe First Nations Land Management Act, 1999, the 

First Nations Govemance Act, 2002, and the First Nations Fiscal and Statistical 

Management Act, 2005, is geared toward reforming the govemance, land and financial 

structures of First Nations. The underlying function of this suite of legislation is to 

assimilate First Nations into the political system of representative democracy and the 

accompanying capitalist economie system. In pursuing such colonial aspirations, the 

Canadian state is once again failing to recognize First Nations' jurisdiction regarding the 

design and control of all social and political structures, institutions, and laws required to 

sustain their nations. In this thesis, 1 will focus specifically on how the First Nations 

Govemance Act is advancing the historical project of assimilating First Nations into the 

mainstream Canadian political system. 
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Chapter One: 

The First Nations Governance Act's 
Impact on the First Nations-Canada Treaty Relationship 

Since contact, treaties have been forged between First Nations and various representatives 

of European Empire. Although their form and function has changed and evolved over 

time, these agreements lie at the foundation ofthe nation of Canada. In light ofthe pivotai 

role that treaties have played historically, I will begin by briefly examining the evolution 

oftreaty making in Canada, extending consideration to the changing functions that 

treaties have served over time. I will then consider the contrasting views of the Canadian 

state and First Nations vis-à-vis the meaning, scope and effects of the treaties. I will 

demonstrate how both the British Crown and the Canadian government have viewed 

treaties as what gave domestic and intemationallegitimacy, to their daims of sovereignty 

in the region. From this perspective, treaties were seen as grounds for the extinguishment 

of Aboriginalland tenure and, simultaneously, as justification for the curtailment of 

Aboriginal self-determination on multiple socio-politicallevels. 

In advancing an Aboriginal perspective on the treaties, I will refer directly to the work of 

James (Sakej) Youngblood Henderson (2003). Youngblood Henderson (2003) argues that 

the context in which ali treaties were signed was "customary self-determination". First 

Nations never considered that entering a treaty with imperial or colonial governments 

would cause their lands to be dispossessed and their sovereignty curtailed. Quite the 

opposite: from the First Nations' perspective, treaties were based on a recognition of the 

autonomous jurisdictions ofboth treaty parties. Treaties, from this perspective, both 

presupposed and served to establish a nation-to-nation relationship between the Crown 

and First Nations that would be mutually beneficiai- especially in terms of sharing 

resources. This perspective on the treaties has been historically marginalized. Canadian 

courts have refused to recognize the nation-to-nation relationship underlying the treaties. 

As a result, the Crown has not been held to account for its violations of the terms of the 

treaties. In light of the Supreme Court's role in perpetuating the abrogation ofFirst 

25 



t 

, 

t 

• 

Nations treaty rights, 1 will consider the evolution of its institutional attitude towards the 

legal status of the treaties. 

My analysis ofthe effects of the FNGA on treaty rights will be grounded in a 

consideration of the views ofFirst Nations and those of state actors regarding the scope 

and substance oftreaties. From a First Nations' perspective, 1 will argue that both the 

process and content ofthe FNGA directly contravenes the terms of the treaties, despite 

claims made by the Minister of lndian Affairs that the bill would not abrogate, nor 

derogate from, the treaties. 

Historical Treaties: Imperial and Colonial Origins 

As different French and British imperial representatives sought to establish their presence 

on the continent and to forge profitable economie ties with First Nations, treaties were 

made in order to secure "peace and friendship" between the different parties. As the 

French and English imperial powers began to fight for dominance over what eventually 

became the nation of Canada, First Nations were important actors who possessed the 

political, economie and military balance of power. Consequently, treaties began to 

emphasize terms of military alliance or neutrality between imperial representatives and 

First Nations. Upon the decline of France as a competing imperial power in North 

America, Britain entered into a series of treaties that formalized a relationship of peace 

between those First Nations previously allied with the French (Dickason, 2002, p. 201). 

For example, the Treaty of 1752 guarantees the Mi'kmaq nation in Nova Scotia the right 

to hunt and fish in return for its agreement to "submit to the King" and "forebear all acts 

ofhostility towards English subjects" (quoted in Macklem, 2002, p.134). These treaties of 

peace and alliance, combined with the Peace ofParis, signed in 1763 between the French 

and English, have been interpreted as officially establishing the supremacy of Great 

Britain in the region. 

The Royal Proclamation of 1763 set out a new form oftreaty-making, involving meetings 

between Crown representatives and First Nations where lump-sum payments were 
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exchanged for lands needed for settlement. The text of the 1781 Treaty between the 

Crown and the Chippewa and Mississauga nations, for example, provides for the 

"surrender" ofFirst Nations territory to the Crown in exchange for three hundred suits of 

clothing. Over the next 30 years, twenty similar " land surrenders" were negotiated with 

First Nations (Sprague, 2003, p.121). By the 1800s, imperial authorities sought to reduce 

the burden that such treaty practices were having on the Crown's treasury. The Crown 

adopted a revised approach to treaties that shifted the cost of extinguishing Aboriginal 

title from the Crown to First Nations (see Miller, 1989). This involved the 

implementation of a system of annuities whereby each First Nation who had ceded 

territory to the Crown would receive annual as opposed to lump-sum payments. The 

annuities were essentially funded from the revenue flowing to the Crown from sales of 

Aboriginallands to settlers. Consequently, First Nations "indirectly funded most of the 

purchase priee oftheir land through installment payments made from revenues derived 

from the land" (Miller, 1989, p.17). Over the next several decades, there were twenty 

compacts of this nature made in present-day southem Ontario. 

A further step in the evolution of Canadian treaty making occurred in 1850. The newly 

autonomous Dominion of Canada, a union between present-day Ontario and Québec, 

be gan to anticipate exploitation of mineral resources and agriculturalland in the terri tory 

north of Lakes Huron and Superior. William Benjamin Robinson, the provincial 

commissioner for Upper Canada, negotiated a surrender of Aboriginal Title to the region 

in two meetings held between the th and 9th of September 1850 (Dickason, 2002, p.215). 

The written text of the Robinson-Huron Treaty, which is one oftwo treaties that were 

negotiated by Robinson in 1850, professes to accomplish the "surrender" of allland held 

by signatory First Nations north oflake Huron. The land "surrendered" extends to the 

border between what was then known as the Dominion of Canada and Rupert' s Land, 

presently known as Manitoba. In exchange, the First Nations parties were guaranteed a 

lump sum payment of two thousand pounds; an annuity of five hundred pounds; three 

areas of reserve land; and the right to hunt and fish on unoccupied lands. The other treaty 

negotiated in 1850 was known as the Robinson-Superior Treaty, which purports to 
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extinguish the rights of the First Nations parties to allland north and east of Lake 

Superior, to the boundary between Canada and Rupert's Land. lts tenns are similar to 

those ofthe Robinson-Huron Treaty (Macklem, 2002, p.134). 

The Robinson treaties involved the "surrender" of twice as much terri tory as ali previous 

treaties combined; in this sense, it was an unprecedented form of treaty making. Like 

previous treaties, they stipulated the standard commitment of the Crown to pay annuities 

to First Nations signatories and gave assurances that First Nations could continue to hunt 

and fish on their traditional territories. What differentiated the Robinson treaties from 

previous treaties in addition to the massive land area "surrendered," was the 

establishment of a reserve ofterritory for each First Nation who entered into the 

compacts. Indeed, the guarantee of reserves emerged, at that point, as a cost-effective 

means of securing extinguishment of Aboriginal title over much larger tracts of land than 

had been the case in negotiations prior to 1850. The two Robinson treaties became the 

legal norm for the new Dominion of Canada. In fact, every treaty forged after 

Confederation fit the same formula: each post-Confederation treaty claimed to extinguish 

Aboriginal title to large expanses of terri tory in ex change for protection of existing 

hunting and fishing rights; and each stipulated the establishment of a reserve as weil as 

providing for the payment of annuities (Macklem, 2002, p.121 ). 

In the post-Confederation era, Canada became even more directly focused on economie 

development. Accordingly, each of the post-Confederation numbered treaties (signed 

between 18 71 and 1921) related to a specifie go v emmental economie inter est. Sprague 

(2003) explains that 

the one valid generalization conceming the making of treaties was that 
extinguishment negotiations occurred sporadically, and only where Canada 
hoped for large retums for areas of expected boom: Treaties 1 to 7 (1871-
1877) extinguished Aboriginal title to the Prairies and Northwestem 
Ontario to clear the way for the Canadian Pacifie Railway and agricultural 
settlement; Treaty 8 (1899-1900) covered access to the Yukon Territory, 
established an administrative district separate from the North West 
Territory in 1898 after the gold rush that began in 1897; Treaty 9 (1904) 
followed silver discoveries and expected hydroelectric, pulp and paper 
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development along the routes of newly projected rail lines in northem 
Ontario; Treaty 10 (1909) served a similar purpose in northem 
Saskatchewan; and Treaty 11 (1921) followed Imperial Oil's first gusher at 
Norman Wells in 1920 (Sprague, 2003, p.l22). 

The treaty process developed by the Canadian govemment during the 19th century not 

only facilitated economie development for the purposes of nation building; treaties also 

became a means of relocating and assimilating First Nations, in formally dispossessing 

indigenous people oftheir ancestral territory (Macklem, 2002, p.152). 

The English text of many of the treaties, such as that ofthe eleven numbered treaties, 

provides that First Nations "cede, release, surrender, yield up to the Govemment ofthe 

Dominion of Canada, for Her Majesty the Queen, and Her successors forever, all their 

rights, titles, privileges whatsoever, to the lands" (Youngblood Henderson, 2003, p. 115). 

However, these treaty provisions cannot, from a First Nations' perspective, be equated 

with purchases of Aboriginalland tenure by the imperial Crown. According to 

Youngblood Henderson (2003): 

The First Nations' relationships with the land have always defined their identity, 
their spiritual ecology and their reality. The sale of the land, the sale of the rights 
of future generations, is beyond the linguistic comprehension of most Aboriginal 
languages. Under a treaty of cession, an imperial Crown may have had an 
international and ultimate pre-emptive interest in ceded territory against other 
European nations and peoples, but this future interest had no effect on Aboriginal 
dominion (Y oungblood Henderson, 2003, p.117). 

From this perspective, the terms of cession contained in the treaties are interpreted as 

having an" intended protective, as opposed to proprietary, effect" (Youngblood 

Henderson, 2003, p. 117). That means that the treaties were supposed to protect the rights 

ofFirst Nations to access and use their traditional territory and resources in a context of 

colonial settlement. Consequently, First Nations representatives did not transfer their 

underlying title to the land- and this is evinced by the assurances they received from 

colonial representatives. For instance, Lieutenant-Govemor Alexander Morris, the 

Commissioner for Treaties 3 through 6, affirmed the continuing land tenure ofFirst 

Nations when he described the resulting effects ofthe cession to those present at the 

ratification meetings: 
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Who made the earth, the grass, the stone and the wood? The Great Spirit. 
He made them for ail his children to use, and it is not stealing to use the 
gift of the Great Spirit. The lands are the Queen' s under the Great Spirit 
(Y oungblood Henderson, 2003, p.ll7). 

Youngblood Henderson' s interpretation of the significance of Morris' statements to First 
Nations representatives is that 

the essence of an Aboriginal sui generis tenure involves covenants with 
other life forms and their keepers. These spiritual and ecological 
worldviews created the context for customary management of the sacred 
place under Aboriginal peoples' care. To the Treaty Delegates, Morris' 
statement affirmed their vision of their original tenure and stressed the 
derivative interest of the Queen (Youngblood Henderson, 2003, p.ll7). 

Therefore, treaties, had the effect ofreserving certain tracts ofland for First Nations' use 

while simultaneously allowing them to delegate other lands to the Crown in order so that 

it may generate taxes and revenues to finance the Crown's treaty obligations 

(Youngblood Henderson, 2003). 

Derogation of the Treaties: Local Examples 

From this examination ofhistorical examples of the extinguishment of Aboriginalland 

tenure, the dispossession ofFirst Nations from their traditional territories and the 

relocation ofFirst Nations from treaty-based reserves, it becomes evident that First 

Nations' understandings of the effect of the treaties regarding land has been completely 

marginalized in colonial histories, and disregarded by the Canadian state. According to 

ChiefNorman Flett, the Tatasweyak Cree First Nation (TCN) entered into Treaty 5 based 

on an agreement to share the land and resources with settlers. However, since the signing 

of the treaty, the traditional territory ofthe Tatasweyak Cree have been expropriated and 

exploited by the Canadian state with no benefit accruing to the TCN community. For 

example, there are presently 4 hydro generating stations located in Tatasweyak territory 

that produce 75% of ali the energy for Manitoba. Despite the provisions of Treaty 5 that 

guarantee resource and revenue sharing between signatories, the TCN have never 

received any revenue generated by these operations; quite the opposite: they have 

experienced a loss ofboth their traditional territory and their access to means of 
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subsistence (Standing Committee on Aboriginal Affairs, Northem Development and 

Natural Resources, (2003), #43, p. 24-25). 

Wallace McKay of the Windigo First Nations Council in Northwestem Ontario recounts a 

similar experience. In his account, equitable participation in the stewardship and 

development of the Windigo First Nations' traditional territory is the basis of the spirit 

and intent ofTreaty 9, signed in 1905 between Ontario, Canada and the Windigo First 

Nations. However, since the signing of the treaty, the Canadian state has unilaterally 

extinguished the Windigo First Nations' title to vast stretches oftheir traditional territory 

for the purposes of developing the mining industry (Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, (2003), #47, p. 1). ChiefVemon 

Syrette of the Batchewan First Nation stated that his nation is signatory to the Pennefather 

Treaty, in which the Batchewan First Nation, the Garden River First Nation and the 

Thessalon First Nation were persuaded to surrender large tracts of the reserve land they 

received in the Robinson-Huron treaty in exchange for homes and land in another 

location. As a result, the Batchewan First Nation surrendered 350 square miles of land. 

However, once the land had been ceded, the govemment failed to uphold the agreement, 

leaving the Batchewan essentially landless and homeless. Although they were allocated a 

much smaller reserve known as Whitefish Island, this land was subject to continuai 

flooding and was eventually expropriated for the development of the national railroad 

system. The govemment has never accounted to the Batchewan First Nation for the sale 

of its former reserve land nor has the Batchewan First Nation received any compensation 

for the loss of the Whitefish Island (Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources, (2003), #41, p.4-7). 

Not only did the Crown use treaties as a means offormally dispossessing First Nations of 

their land; treaties were also used as a way of justifying the curtailment of First Nations 

sovereignty on a socio-politicallevel. In the post-Confederation era, the responsibility for 

fulfilling the provisions of the treaties was transferred from the British Crown to the 

Canadian govemment by virtue of subsection 24 of section 91 of the British North 

America Act of 1867. This legislative enactment allocated to the Parliament of Canada 
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the exclusive authority over "Indians and lands reserved for Indians." A federal motion 

passed in 1868 gave the Department of Secretary of State administrative control over the 

reserves established through the treaty process. This was followed in 1869 by legislation 

defining the legal status of First Nations within the Confederation of Canada. These two 

acts were then consolidated by Parliament in 1880 into a body of legislation known as the 

Indian Act (Cardinal, 1969, p.44) . 

lndian Act Rule vs. Customary Self-Determination 

From the perspective of the Government of Canada, the Indian Act was passed with the 

intention of implementing the terms of the treaties. It became the main body of law 

concerning the legal rights ofFirst Nations. From a First Nations' perspective, the Indian 

Act was a means of dispossessing indigenous people of their right to self-determination. 

According to Harold Cardinal (1969), 

[t]his was one of the first major steps taken by the government of Canada 
to weaken the treaties signed with our people, for now it is from the Indian 
Act that the legal position of the Indian primarily stems rather than from 
the treaties themselves ... The Indian Act instead of implementing the 
treaties and offering much-needed protection to Indian rights, subjugated 
to colonial rule the very people whose rights it was supposed to protect. (p. 
44). 

Subsequent! y, the federal government imposed the Band Council system of representation 

over traditional governance systems. Further, the government legitimized the 

discretionary authority of the Minister of Indian Affairs to control the economie activities 

of a band. It also limited the law-making powers of First Nations governments to spheres 

of local jurisdiction closely resembling th ose of municipalities. 

As we have seen, First Nations considered the treaty process as a way to facilitate land 

and resource sharing with the Crown and with settlers. From this perspective, treaties 

accorded each of the signatory nations jurisdiction over their terri tories, economies, and 

forms of government. According to Youngblood Henderson (2003), the context of ali 

treaties between First Nations and the Crown was one of customary self-determination. 
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That is, each First Nation began its relationship to the Crown as an independent power 

possessing jurisdiction over their terri tories and nations as recognized in international 

law. Although the treaties could not affect the First Nations' international status, the 

terms of the treaties did alter First Nations' relationship to the Crown: the treaties, which 

were based on mutual consent, united the First Nations as freely associated states of the 

Crown. Important! y, they did not reduce them to the status of a colon y of the Crown. 

In refuting the state's position that the treaties effectively subordinated First Nations to 

the authority ofthe Crown, Youngblood Henderson (2003) argues that a complete 

transfer ofFirst Nations authority over its members to another authority is incompatible 

with Aboriginal political philosophy. Such a transfer of sovereignty would require the 

centralization of power in one ruler, which amounts to a structure of authority that was 

generally absent in indigenous societies. In contrast to a European conception of power 

that vested total authority in a King, First Nations leaders were considered to be the 

representatives of the people. In tum, treaty delegates could not, nor did they, cede their 

right of self-determination to the Crown; this power was vested in the collectivity of a 

particular nation and could not be transferred without the unanimous consent of its 

members. 

In examining the Georgian treaty, 1725, it becomes evident that in entering this 

agreement, the First Nations signatories did not delegate to the Crown their customary 

rights to self-determination. For example, during the ratification conferences for the 

Wabanaki Compact (1725), the spokesperson for the Wabanaki Confederacy objected to 

the terms ofthe written treaty, challenging the addition of a statement that the Wabanaki 

recognized King George as their sovereign and "declared themselves to the Crown of 

England" (quoted in Youngblood Henderson, (2003), p. 112). The Wabanaki 

representative said: "[w]hen you hae ask'd me ifi acknowledg'd Him for king I answer'd 

yes butt att the same time have made you take notice that I did not understand to 

acknowledge Him for my king butt only that I own'd that he was king his kingdom as the 

king of France is king of His" (quoted in Youngblood Henderson, (2003) p.112).The 

Mi'kmaq Delegation at the Wabanaki Treaty Conference articulated a similar stance. On 
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December 1, 1725, Lieutenant Govemor Mascarene read to the Mi'kmaq delegates a 

proposed ratification treaty to the Wabanaki Compact. The Mi'kmaq delegates stated 

their own understanding of the words wh en they said they would "pa y ali the respect & 

Duty to the King of Great Britain as we did to ye King of France, but we reckon our 

selves a free People and are not bound" (quoted in Youngblood Henderson, (2003), p. 

112). Because First Nations asserted their status as self-determining nations throughout 

the treaty process, their inherent rights as nations became vested in the constitutionallaw 

of Great Britain and, later, of Canada. Consequently, the treaties created a shared 

territorial jurisdiction between the Crown and First Nations and established a dual system 

of law and govemment. 

In tum, Youngblood Henderson (2003) asserts that treaties set up a distinct relationship 

between the Crown and First Nations. First Nations could do anything they wanted in the 

reserved or ceded terri tories as long as they did not contravene the terms of the treaty or 

infringe on the rights of settlers. Conversely, the activities and authority of the Crown, its 

colonial agents and its subjects (settlers) were limited by the rights stipulated by the 

treaties. Addressing settlers, Grand Chief Chris McCormick from the Association of 

Iroquois and Allied Indians explains how the treaties delineated the rights and authorities 

of each party: 

[t]reaties generally give rights and when we entered into treaties, you have 
to realize that when your ancestors came over here, they didn't have 
anything. In fact, we helped them to survive. The treaties don't give us 
rights; they give the people of Canada rights because you didn't have 
anything to give. (Standing Committee on Aboriginal Affairs, Northem 
Development and Natural Resources, (2003), #49, p. 11). 

Ail legitimate authority exercised by the Crown in Canada is derived from the terms of 

the treaties with First Nations. As a result, First Nations retained any Aboriginal right not 

delegated to the Crown. As Y oungblood Henderson puts it, the treaties had the effect of 

uniting "independent First Nations under one Crown, but not under one law" 

(Youngblood Henderson, 2003, p.112). 

34 



t 

• 
• 

• 
• 
• 

' , 

The Supreme Court's Approach to Treaties 

According to the findings of the Royal Commission on Aboriginal Peoples (2003), 

Canadian Courts have not historically regarded treaties as binding documents that vested 

legally enforceable rights in First Nations. As a result, the Crown could readily ignore the 

terms oftreaties, either by failing to perform treaty obligations, or by passing legislation 

that was inconsistent with the treaty promises (Royal Commission on Aboriginal Peoples, 

(2003), p.124). To understand the Supreme Court's role in the abrogation ofFirst Nations 

treaty rights, we must consider the evolution of its institutional attitude towards the legal 

status ofthe treaties. First, according to international law, an agreement between two 

"independent powers" constitutes a treaty binding both the parties to the agreement. 

However, due to the prevailing colonial construction ofFirst Nations as "uncivilized" and 

therefore not sovereign, domestic courts have refused to view the Crown's treaty 

promises as legally binding under either international or domestic law (Macklem, 2002, p. 

137). 

For example, in the 1929 case of R. v. Syliboy, the Grand Chief of the Mi'kmaq nation 

was convicted of"illegal hunting" on Cape Breton Island, contrary to Nova Scotia's 

Lands and Forests Act, 1926. Chief Syliboy admitted to the act but asserted that he had a 

right to hunt and trap under a treaty entered into in 1752 by the governor in Province of 

Nova Scotia and representatives of the Mi'kmaq nation. In dismissing ChiefSyliboy's 

appeal, Supreme Court Justice Patterson defined the Mi'kmaq nation as an "uncivilized" 

people that did not possess the status of an independent power. This was to effectively 

deny the authority of the Mi'kmaq to enter into treaty with another nation. As such, "the 

savages' [sic] rights of sovereignty were never recognized" ( quoted in Macklem, 2002, 

p.139). 

The Supreme Court's view that a treaty was 1egally unenforceable was gradually replaced 

by an approach that regarded a treaty as a form of contract. This interpretation oftreaties 

as legally binding contracts meant that treaties were seen to distribute to each party a set 

of rights and obligations. However, from the judiciary' s perspective, a treaty was seen as 

35 



t 

t 

• 

t 

t 

t 

• 

' , 
t 

akin to an ordinary legal contract that a private citizen might enter into with the Crown. 

Consequent! y, treaty rights were seen to be enforceable only in the case of Crown 

inaction in upholding its treaty obligations. This shift in the Supreme Court's 

interpretation of the legal weight oftreaties was relatively progressive; however, it did not 

limit the Crown's imposition oflegislative authority on First Nations. 

For instance, in the case of Pawis v. the Queen, four members of the Ojibway nation were 

charged with violating federal fishing regulations. The four accused had been fishing on 

traditional Ojibway territory. In their defense, they appealed to the terms of the Robinson

Huron Treaty of 1850 which provided that the Ojibway possessed "the full and free 

privilege to hunt over the territory now ceded by them, and to fish in the waters thereof, 

as they have theretofore been in the habit of doing" (quoted in Macklem, 2002, p. 142). 

Furthermore, the defendants argued that the Crown had breached its treaty obligations 

through the enactment of the fishery regulations. In dismissing these arguments, Supreme 

Court Justice Marceau held that a treaty was tantamount to a private contract; 

consequently, the hunting and fishing rights set out in the contract were subject to federal 

regulation. He concluded that 

the right acquired by the Indians in those treaties [ ... ] was necessarily 
subject in its exercise to restriction through acts of the legislature, just as 
the person who acquires from the Crown a grant of land is subject in its 
enjoyment to such legislative restrictions as may later be passed as to the 
use which may be made ofit (quoted in Macklem, 2002, p.l43). 

In Marceau's judgment, the enactment of federal fishing regulations did not constitute a 

breach of contract, and hence did not amount to an abrogation of treaty rights. 

Historically, the legal interpretation oftreaties as a private contract subject to the 

legislative authority ofParliament has led to continuous infringements on First Nations' 

right to hunt and fish as defined in the treaties, while simultaneously legitimizing the 

enactment of the Indian Act- a direct infringement of the First Nations' right to self

government, also recognized in the treaties. 

In addition to reducing treaties to private contracts, the Supreme Court has interpreted the 

scope of the rights quite narrowly. In the case of Johnston v. the Queen, the defendant 
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appealed a prior conviction of a failure to pay hospital tax as required by provincial 

legislation. Johnston argued that Treaty 6 entitled him to general hospital services from 

the federal government. He cited the pertinent part ofthe text ofTreaty 6 as follows: 

" [t]hat a medicine chest shall be kept at the house of each lndian agent for the use and 

benefit of the Indians at the direction ofthe agent" (as cited in Macklem, 2002, p.142) . 

Johnston argued that this provision required the federal government to provide all medical 

services, including medicines, drugs, medical supplies and hospital care free of charge. 

Referring to the meaning "conveyed by the words themselves in the context in which they 

are used," Chief Justice Culliton stated that he could "find nothing historically, or in any 

dictionary definition, or in any legal pronouncement, that would justify the conclusion 

that the Indians, in seeking and accepting the Crown's obligation to provide a 'medicine 

chest' had in contemplation provision of all medical services, including hospital care" 

(quoted in Macklem, 2002, p.143). In limiting the substance and scope of the treaty right 

to the literai meaning of the written text, Chief Justice Culliton effectively marginalized 

indigenous understandings of the treaty provisions. 

The Supreme Court's New Interpretive Framework: 

Recently, the judiciary has begun to take First Nations' perspectives regarding the scope 

and substance of treaties into consideration, though in a limited way. ln Simon v. the 

Queen, for example, the appellant was previously convicted of an offence under the Nova 

Scotia's Lands and Forests Act. The issue before the Supreme Court was whether the 

Treaty of 1752 provided for a right to hunt which precluded the application of the 

provincial law. Chief Justice Dickson stated for the court that Judge Patterson'sjudgment 

in Syliboy "reflects the biases and prejudices of another era in our history." He went on to 

claim that ''the Treaty of 1752 was validly created by competent parties, that it contained 

a right to hunt which applied to the appellant' s activities in question and that it had not 

been terminated by hostilities that erupted between the British and the Mi'kmaq in 1753 

or by extinguishment through occupancy ofnon-Aboriginal settlers under Crown grant or 
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lease" ( quoted in Macklem, 2002, p.l45). He also asserted that the appellant was covered 

by the treaty and that, as a re suit of section 8 8 of the Indian Act, the hunting rights 

contained in the treaty exempted the appellant from the application of provincial hunting 

laws. 

ln his judgment, Chief Justice Dickson articulated several principles constituting a new 

interpretive framework for understanding the legal effect of the treaties. First" treaties 

should be given a fair, large and liberal construction in favour of the Indians" ( quoted in 

Macklem, 2002, p.l45). Second, treaties ought to " be construed not according to the 

technical meaning of the words, but in a sense that they would naturally be understood by 

the Indians" ( quoted in Macklem, 2002, p.l45). Third, the treaty right to hunt ought to be 

" interpreted in a flexible way that is sensitive to the evolution of changes in normal 

hunting practices" ( quoted in Macklem, 2002, p.145). Relative to past interpretations, this 

new interpretive framework represents a shift in the judicial approach regarding the 

substance of the treaty. However, it remains ambivalent on the critical question of 

extinguishment and regulation of treaty rights. 

The reason Justice Dickson offered as to why the provincial law did not apply to Simon 

was not that the treaty right exempted him from application of provincial law; rather, it 

was that section 88 of the Indian Act shielded the treaty rights from such regulation. 

According to Dickson, treaty rights can be asserted against valid provinciallaws not 

because treaties restrict the exercise of legislative authority, but because, as stated in 

section 88 ofthe Indian Act, federal law provides that provinciallaws with general 

application shall not infringe on treaty rights. In retaining the possibility of federal and 

provincial regulation and extinguishment of treaty rights, the Supreme Court is 

consequent! y reducing their legal status allocating treaties the legal form of a private 

contract (Macklem, 2002, p.l45-7). 

With the enactment of section 35 (1) of the Constitution Act in 1982, treaty rights were 

officially extended constitutional consideration. Treaties thus represent constitutional 

accords between First Nations and the Canadian state that has the legal effect of 

38 



t 

constraining the exercise oflegislative authority. Although this recognition has served as 

a check on federal legislative authority, the Court continues to define treaty rights in a 

very limited manner while affording to the state broad legislative powers that remain a 

credible justification for limiting or extinguishing treaty rights. For example, the new 

interpretive framework espoused by the Supreme Court still permits Parliament to 

infringe treaty rights as long as it has a valid legislative objective including "the 

development of agriculture, forestry, mining and hydroelectric power, general economie 

development, protection of the environment or endangered species, the building of 

infrastructure and the settlement of foreign populations to support those aims" (quoted in 

Macklem, 2002, p. 116). 

The Failure to Affirm the Aboriginal Right to Sovereignty 

Despite a new interpretive framework developed by the Court, and the constitutional 

recognition of Aboriginal and treaty rights, the Supreme Court continues to deny the 

existence ofFirst Nations' sovereignty. In this sense, the Court still regards treaty rights 

as providing for the exercise of delegated state power, as opposed to extending 

recognition to the Aboriginal right of self-determination. Additionally, the Supreme Court 

continues to assume that First Nations signatories consented to the extinguishment of 

Aboriginal title, legitimizing what has been described by Dr. Fred Lazar, an economist at 

the Schulich School of Business at York University, as "the largest land fraud in history" 

(Standing Committee on Aboriginal Affairs, Northem Development and Natural 

Resources, 2003, #48, p. 16). 

To conclude my examination of the evolving- and contrasting- views held by the 

Canadian state, First Nations and the Supreme Court of Canada with regard to treaties, 

and to tum to a discussion of the FN GA, I re fer to the comments of Dennis Callihoo, 

Legal Counsel for the Y ellowhead Tribal Council, who states that 

[t]he historie vision of Canada for first nations govemance has been 
wardship, colonialism and neglect of the treaty relationship and the treaty 
rights of first nations, including the right of self-govemance. In proceeding 
with Bill C-7, Canada is again neglecting history, and we're witnessing the 
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mistakes of history being repeated ... Once treaties were signed they were 
forgotten, undermined, dismissed and devalued by the federal government 
as being insignificant except as a historical footnote in Canadian history. 
The land and resources were not shared with first nations equitably, nor 
was the full benefit of the law extended to first nations. Indeed, Lady 
Justice, holding her scales was able to see through her blinds to see the 
col our red and tipped her scales in favour of the newcomers. This has been 
the pattern for legal and constitutional traditions with no end in sight. 
(Standing Committee on Aboriginal Affairs, Northern Development and 
Natural Resources, 2003, #36, p.17) 

Callihoo's insights into the relationship between the abrogation oftreaties historically and 

the introduction of the FNGA will serve as an interpretive lens in the next section. 

Specifically, privileging a First Nations perspective, I will examine how the process of 

formulating and introducing the FNGA was directly in contravention of the treaty 

relationship established between Canada and First Nations. 

The First Nations Governance Act and Treaty Rights: 

The FNGA Consultation Process 

As we have seen, the treaties were agreements entered into on a nation-to-nation basis. 

Consequently, the legislative power of the federal vis-à-vis treaty First Nations is limited 

to the implementation of the treaty. Therefore, both the Indian Act and the FNGA amount 

to the federal govemment interfering in the internai jurisdiction of First Nations. These 

pieces of federal law stand in direct contravention of the treaties. Even within the 

judiciary' s new interpretive framework- which has itself proven to be latent with 

colonial misgivings - the Supreme Court has held in its Delgamuukw and Badger rulings 

that if government action or legislation directly infringes on treaty rights, the government 

has a duty to consult. The duty to consult requires, among other things, that informed 

consent is by First Nations to any change to their rights as treaty people. In the context of 

the FNGA, this would have meant that First Nations be directly represented in the 

dra:fting, review and enactment of the legislation. 
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Throughout the course of the Parliamentary committee meetings, an overwhelming 

majority of First Nations representatives stated that they were not at all consulted 

regarding the proposed legislation. Frank Halcrow of the Kapawe'no First Nations argued 

that the government had an obligation to ensure that First Nations had access to a 

complete and full understanding ofthe FNGA. Y et there was never a clear, 

comprehensive consultation ofFirst Nations about the FNGA: 

Indeed, even as we speak, we are not even sure which version of Bill C-7 
is under consideration at your committee's present hearings. Is it Bill C-7 
as tabled in June 2002 and reintroduced in October 2002 in the House of 
Commons, oris it Bill C-7 as amended by Bill C-19, the First Nations 
Fiscal and Statistical Management Act, which was introduced in the House 
of Commons in December of 2002? We find the legislative procedures in 
place to consider Bill C-7 and Bill C-19 confusing. This is so because Bill 
C-19 contains clauses that further amend the lndian Act while at the same 
time containing other clauses that amend provisions internai to itself while 
simultaneously containing additional clauses that amend the First Nations 
Govemance Act proposed in October 2002. As a result, we find ourselves 
to be required to comment on the contents of Bill C-7 without an 
opportunity to fully consider or completely understand the effects of the 
proposed amendments on the First Nations Govemance Act (Standing 
Committee on Aboriginal Affairs, Northem Development and Natural 
Resources, 2003, #36, p. 27). 

Not only did the Crown fail to uphold its duty to consult by not including First Nations in 

the drafting of the FNGA, or providing the required clarity regarding its substance; the 

government has also violated the general protocol required when two parties to a treaty 

meet to renegotiate the terms of the compact. Chief Earl Commanda of the North Shore 

First Nations Tribal Council, which is a signatory to the Robinson-Huron Treaty of 1850, 

pointed out that the fact that First Nations even have to appear before a parliamentary 

committee is inconsistent with the original treaty-based relationship. His nation- and 

other treaty First Nations- should be dealing directly with the executive arm of the 

government rather than the legislative one (Standing Committee on Aboriginal Affairs, 

Northem Development and Natural Resources, 2003, #42, p. 3). Chief Patrick Madahbec, 

representing the United Chiefs and Councils ofManitoulin, affirmed Commanda's point. 

Madahbec said, moreover, that not only should First Nations be dealing with the 

executive wing of the government but that anything to do with their treaty rights should 
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be based on bilateral negotiations as opposed to unilateral action on the part of the federal 

government (Standing Committee on Aboriginal Affairs, Northem Development and 

Natural Resources, 2003, #42, p.14). 

The following exchange reinforces Madahbec and Commanda's daims that the process 

surrounding the introduction of the FNGA was in direct contravention ofthe treaties. 

Addressing Gregg Smith, the Treaty 7 Tribal Council chief executive officer, who 

criticized the Parliamentary Committee for failing to recognize, respect and uphold the 

treaty relationship, the Chair of the meeting reacted in the following manner: 

you say you want to be consulted at the draft level. Sending a bill to 
committee after the first reading is the closest thing you'll ever get to draft 
level and it's been sent here. We are spending nine weeks consulting. 
We're here to consult you, and I ask you, how are you going to help us 
make this bill better? That's what we're doing: we're consulting. Give us 
sorne tools to make Bill C-7 better, at least, because you're the experts. 
That's why we're coming to you- all of you, all of the witnesses. So far 
we haven't had much help to make it better, and nobody says that if we 
scrap Bill C-7 we're better off with the Indian Act. So we have a difficult 
job, and we're not getting too much help to do the job right. We want to 
know how you feel about it. We need your help. (Standing Committee on 
Aboriginal Affairs, Northem Development and Natural Resources, 2003, 
#28, p.4) 

In response to the Chair's appeals, Gregg Smith, the chief executive officer ofTreaty 7, 
clarified his earlier statement: 

As to my opening comment in the presentation, I spoke specifically about 
the relationship between our people and Canada. That is a treaty 
relationship. I think ifwe started from that point in relation to building any 
type of legislation in this country that recognizes that relationship - and 
that's an historical relationship, and we are in our traditional territory [ ... ] 
We should start from that first, in relation to any bill, let al one Bill C-7 
(Standing Committee on Aboriginal Affairs, Northem Development and 
Natural Resources, 2003, #28, p.4). 

At this point in the dialogue, the Chair interjected: 

But we can't as a committee do you understand that? ... We can go back to 
Ottawa, we can go back to our caucuses, and do all those good things, and 
probably we will. But we still have to deal with Bill C-7, and we need help 
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to make it better. .. (Standing Committee on Aboriginal Affairs, Northem 
Development and Natural Resources, 2003, #28, p. 5). 

Concluding the exchange, Smith replied: 

That's what l'rn saying, Mr. Chair. If in Bill C-7 you do not recognize the 
treaty relationship, it's not going to make it better (Standing Committee on 
Aboriginal Affairs, Northem Development and Natural Resources, 2003, 
#28, p. 5). 

Gregg Smith's pointis that, since its inception, the Indian Act has been modified and 

amended without a fundamental recognition on the part of the state of the treaty 

relationship between the Canadian govemment and First Nations. Although the Minister 

claimed that the FNGA would remedy the current shortcomings of the Indian Act in 

relation to govemance, Smith maintains that any attempts to reform First Nations 

govemance must begin with the relevant treaty; further, they must embody recognition 

and respect of the nation-to-nation relationship upon which the historical agreements 

were founded. From Smith's perspective, this did not occur throughout the process of 

introducing the FNGA; nor was such a nation-to-nation relationship in evidence during 

the hearings of the FNGA Parliamentary Committee (Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, 2003, #28, p. 7). 

Examining the Substance of the FNGA: 

lmposing Leadership Selection Codes on First Nations 

At this point, I will consider how the substance of the FNGA also violates the treaty 

relationship established between Canada and First Nations. First, the FNGA requires 

bands to create and ratify three separate codes: a leadership selection code, an 

administration of govemment code, and a financial management and accountability code. 

Despite the insistence ofthe Minister oflndian Affairs that the FNGA will effectively 

address the limits of the Indian Act vis-à-vis First Nations govemance (The Minister of 

Indian Affairs and Northem Development (2002), p.l ), the leadership selection 

requirements constitute one area in which the FNGA further entrenches the failures of the 

Indian Act to respect First Nations self-determination. 
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For instance, the FNGA establishes 3 categories of bands. A leadership selection process 

is defined for each category. First, "section 74 bands" are those 260 bands currently 

operating under the election provisions of the Indian Act. The second category is referred 

to as "custom election bands". These are bands to which section 74 does not apply, but 

that currently have their own election codes; all bands that have reverted to custom since 

1988; and an unspecified number ofbands that developed election codes before 1988. 

The final category is "other custom bands". Those are the 10 bands to which section 74 

does not apply, but that do not select their leaders through election (Hurley, 2002, p.12). 

Corresponding to the 3 categories ofbands established in Clause 5 of the FNGA are 

regulations conceming the selection of leaders. First, section 74 bands and those which 

choose their leaders by way of election can only continue to select their leaders by way of 

elections. In other words, they cannot revert back to a system of custom if they so desire. 

For custom bands who choose their leaders by way of election without being regulated by 

section 74, section 5(2) of the FNGA provides that they may adopta leadership selection 

code that complies with the act, or adopt custom election rules that must include sorne but 

not all of the matters listed in section 5(1). For example, their leadership selection codes 

will not have to include rules specifying the size and composition of their council; they 

will not be required to have a majority of members of their council elected; nor will they 

be required to codify rules specifying the terms of office or rules respecting the manner of 

filling vacancies, removal from office and corrupt electoral practices (Hurley, 2002, 

p.12). 

The third category of bands selects leaders in a traditional way that doesn't involve 

elections. What the FNGA does is allow these bands to continue their customary ways as 

long as they hold a referendum and their members vote to ratify and codify their custom 

codes within a two-year timeframe. In cases where existing custom systems are not 

ratified by the community be fore the period of two years expires, the band in question 

will have the rules and criteria for leadership selection detailed in subclause 5(1) imposed 

on it (Hurley, 2002, p.12). Not only does the FNGA curtail First Nations' treaty rights to 

select their own leaders according to their own political practices, it perpetuates the 

44 



• 

t , 

J 
1 

arbitrary divisions and requirements regarding band leadership selection currently defined 

in the Indian Act. 

According to Harold Cardinal, Legal Counsel for the Treaty 8 First Nations of Alberta, 

the treaties acknowledge the pre-existing govemance rights ofFirst Nations. This right of 

self-govemance means that First Nations have jurisdiction over the design, control, and 

implementation of all social and political structures, institutions, and laws required to 

sustain their nations. ln contrast to how the FNGA requires First Nations to adopt codes 

re garding different aspects of nation-based govemance, Cardinal states that the 

govemment should be respecting First Nations' right to develop and implement their own 

constitutions. The principle ofFirst Nations developing their own constitutions, in 

contrast to adopting specified codes, is one that respects and is anchored in the customary 

inherent authorities ofFirst Nations as opposed to being rooted in a form of goveming 

authority delegated by the federal govemment (Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, 2003, #28, p.7). Echoing this in 

practical terms, Chief George Les Minde of the Ermineskin Cree First Nation rejected the 

component of the FNGA requiring bands to codify procedures of internai govemance. In 

justifying this position, Les Minde argued that the Ermineskin nation had already adopted 

a constitution over two decades ago, based on their own customs, values and priorities. ln 

speaking to the patemalistic attitude behind the codification requirements contained in the 

FNGA, Les Minde asked on behalf of his community: "can you show the Ermineskin 

Cree Nation where our constitution has failed us?" (Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, 2003, # 28, p. 33). 

As we have seen, the FNGA imposes codes regarding leadership selection, accountability 

and financial management. According to Grand Chief Francis Flett of the Tatasweyak 

Cree First Nation, this amounts to imposing a foreign vision of govemance on First 

Nations that is inconsistent with their own customs, traditions and beliefs (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#43, p. 14). During his presentation to the Parliamentary Committee, Harold Cardinal 

elaborates on this point from a Treaty 8 perspective: 
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Our eiders remind our leadership that our communities can only prosper 
and be healthy to the extent that we create consensus among our citizens. 
They remind us that the consensus model of govemance has its roots in 
our traditions and teachings, and was designed to minimize community 
conflict and bring stability and cohesion to our communities. Our eiders 
remind our people that by birth we are our Creator's children, and the 
rights that accrued to us because of our aboriginal heritage accrued to each 
and every one of us equally (Standing Committee on Aboriginal Affairs, 
Northem Development and Natural Resources, 2003, #36, p. 30). 

Cardinal insisted on the treaty right of Treaty 8 nations to continue to operate on a 

consensus-based model, whereby each member of the nation has an equal right to 

parti ci pate in the nation' s decision-mak:ing processes. 

Redefining the Meaning of a Democratie Majority: 

The FNGA purports, in its widely criticized racist preamble, to introduce the concept of 

representative democracy to First Nations while simultaneously redefining the meaning of 

a majority. While the codification of the leadership selection, accountability and financial 

management codes requires the ratification of band members, the legislation no longer 

requires a decision by a majority as traditionally defined in western democracies. 

Specifically, subclause 4(2) of the FNGA states that 

[a] proposed code is adopted if it is in writing and is approved, in a vote 
conducted by the council in accordance with the regulations, by a majority 
of the eligible voters of the band who participate in the vote, and if those 
who vote to approve it constitute more than twenty-five per cent of ali 
eligible voters. (The Minister of Indian Affairs and Northem 
Development, 2002, p.4) 

In contrast to the 50% plus one principle, the FNGA ultimately redefines a majority as 

13% plus one of a band's eligible voters. This component ofthe proposed legislation 

mak:es it possible for 13% of a band's population to impose its will on 87% percent of 

band members who are eligible to vote. In effect, while the FNGA claims in its preamble 

to bring democratie values and practices to First Nations, it actually eliminates the 

majority vote principle at the foundation of the Canadian democratie system. In other 
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words, it effectively imposes a vision of"democratic govemance" on First Nations that 

does not even meet its own basic standards. 

Govemment proponents of the FNGA represented the codification process as the only 

option for addressing certain issues regarding community-based govemance in First 

Nations. However, from the perspective of the treaty First Nations that presented at the 

Hearing Committee on the FNGA, the proposed codification processes represented yet 

another attempt on the part of the federal govemment to impose on First Nations foreign 

administrative structures masquerading as democratie institutions. This becomes 

strikingly apparent when considering section 36 of the FNGA stating that ifband councils 

do not ratify these three sets of codes within a two-year timeframe, they will be subject to 

the imposition of default codes unilaterally defined and formulated by the Department of 

Indian Affairs (The Minister of Indian Affairs and Northem Development, 2002, p.19). 

Forced Harmonization between Canadian and First Nations Law 

ln addition to containing stringent codification requirements introduced with the threat of 

an imposed default regime, the FNGA also obliges First Nations to harmonize their laws 

with those enacted on both provincial and federallevels. ln cases where the laws conflict, 

the FNGA states that it is the provincial and federal regulations that will prevail. Grand 

Chief R. Donald Maracle, representing the Mohawks of the Bay of Quinte, asserts that 

this provision of the FNGA is in direct contravention ofthe Simcoe Treaty 3 1/2 enacted 

by the Crown in 1793. This compact recognizes the domestic sovereignty of the 

Mohawks and specifically affirms that the laws that have paramountcy in relation to the 

people of the Mohawk Nation at Tyendinaga (Standing Committee on Aboriginal Affairs, 

Northem Development and Natural Resources, 2003, #49, p.29). In this sense, their law

making authority and the paramountcy of these laws concems a very specifie treaty right. 

The fact that the FNGA forces First Nations to harmonize their laws with those enacted at 

the provincial and federallevels is in direct contravention ofthe treaty relationship that 

recognized and affirmed the autonomous legal and govemance jurisdictions ofboth 

parties to the treaty. 
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Redefining the Legal Capacity ofFirst Nations 

ln Si oui v. the Que en, the Supreme Court of Canada recognized that private persons do 

not have the capacity to enter into treaties. In contrast, only nations or public governments 

have the capacity to make treaty. In light of this ruling, it is not surprising that the 

representatives of the treaty First Nations presenting at the FNGA Parliamentary 

Committee interpreted clause 15 ofthe FNGA, which defines the legal capacity ofBand 

Councils as that possessed by a natural person, as another attempt by the federal 

government to jeopardize First Nations' capacity to continue their treaty relationship with 

the Crown. From the perspective of the Minister oflndian Affairs, the FNGA clarifies the 

legal status of bands in an attempt to foster economie development by enabling bands to 

more easily enter into commercial and other arrangements (The Minister of Indian 

Affairs, 2003, p.4). Despite the Minister's insistence to the contrary, most representatives 

of the treaty First Nations viewed this clause as effectively incorporating Band Councils. 

For instance, Grand Chief Leon Jourdain, representing the Grand Council ofTreaty 3 

voiced his concems regarding clause 15 of the FNGA when he stated: 

Bill C-7 proposes to give us the legal capacity, rights, powers and 
privileges of an actual person. The result would be to tum our 
governments into corporations and not maintain out traditional 
governments and communities. The legitimacy of our governments flows 
from our constitution. A corporation under Canadian law is not capable of 
having Aboriginal or treaty rights (Standing Committee on Aboriginal 
Affairs, Northem Development and Natural Resources, 2003, #46, p. 14). 

The Minister argued that this clause would not put at risk First Nations' reserve land as 

they are not held by the band but are held in common by band members (Canadian Press 

Newswire, May 6, 2003, p.l). Grand ChiefMargaret Swan ofthe Southem Manitoba 

Chiefs Organization was not convinced of the Minister's position as she insisted that 

clause 15, by incorporating bands, will make reserve land and assets seizeable by outside 

creditors and governments. From her perspective, defining the legal capacity of First 

Nations in such a way will not support the economies ofFirst Nations. Rather, it will 

make the already scarce resources and assets under the control ofFirst Nations more 
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vulnerable. In this sense, the FNGA is in direct contravention of the provisions of the 

treaties that afford a measure of protection regarding First Nations land tenure (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#44, p.14). 

Clearly, then, the FNGA would have significant ramifications on various levels. Chief 

Rose Laboucan ofDriftpile First Nation, argues that the fundamental problem with clause 

15 is that it is based on the assumption that the federal govemment has the constitutional 

authority to grant and define the legal capacity of First Nations (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources, 2003, #36, p.29). 

Wallace McKay, representative of the Windigo First Nation, supported this analysis in 

asserting that his nation entered and emerged from Treaty 9 as self-determining. At this 

historical juncture, McKay exp lains, Canada was dependent on the Windigo to acquire 

rights and lands for settlement and did not question their legal capacity. In light of the 

constitutional and international nature of the treaties, the Windigo representative posed 

the following question: "[h]ow can Canada suggest that an amendment to the federal 

Indian Act is required to ensure the Windigo First Nations have basic legal capacity?" 

What is required is that Canada recognize and respect First Nations' status as independent 

and autonomous nations who possess all the legal capacities therein. (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#47, p.3). 

The First Nations Governance Act's Impact on Modern Treaties 

In addition to directly contravening the treaty relationship established between Canada 

and First Nations historically, ifpassed as legislation, the FNGA also would have had a 

major impact on the process of modem treaty making and self-govemment negotiations 

occurring nation-wide. At this point, it is important to note that no treaties were 

historically concluded between Canada and First Nations in what is now referred to as 

British Columbia. In 1992, the Prime Minister of Canada, the Premier of British 

Columbia, and representatives of the First Nations Summit (an association ofFirst 
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Nations engaged in B.C. treaty negotiations) signed the British Columbia Treaty 

Commission Agreement. As a result, 53 First Nations, comprising two-thirds ofFirst 

Nations in British Columbia, have been involved in negotiations with Canada and British 

Columbia on the very issues contained in the FNGA. According to the B.C. Claims Task 

Force report, which defines the terms of the negotiations, the treaties 

will identify, define and implement a range of rights, obligations, 
including existing and future interests in land, sea and resources, structure 
and authorities of government, regulatory processes, amending processes, 
dispute resolution, financial compensation, fiscal relations, and so on. It is 
important that the items for negotiation not be arbitrarily limited by any 
parties (quoted by Grand Chief Edward John, First Nations Summit, 
Standing Committee on Aboriginal Affairs, Northem Development and 
Natural Resources, 2003, #31, p. 2). 

According to Miles Richardson, ChiefCommissioner of the B.C. Treaty Commission, the 

treaty negotiations are occurring on a nation-to-nation basis. For this reason, he asserted, 

it is important that neither party to the negotiations produces anything in the form of 

templates, codes or regulations that would unilaterally impact the trilateral relationship 

between First Nations, the province of British Columbia and the government of Canada 

(Standing Committee on Aboriginal Affairs, Northern Development and Natural 

Resources, 2003, #31, p.7). In this sense, just the fact that the government has introduced 

legislation dealing with the govemance topics presently on the negotiating table is in 

direct violation of the B.C. treaty process. 

At this point in the negotiations, First Nations have borrowed in excess of$175 million, 

as 80% of the funding provided for treaty negotiations cornes in the form ofloans, with 

no First Nations so far concluding any agreement. Furthermore, a number of agreements 

in principle initiated in 2001 by negotiators for the parties did not receive the necessary 

political support because First Nations community members did not feel that the 

proposais sufficiently provided a basis for sustaining their nations over the long term. 

From the perspective of Grand ChiefEdward John, representative ofthe First Nations 

Summit, the introduction of the FNGA has threatened to derail an already difficult, time

consuming and expensive process and replace it with a conception of govemance 
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formulated and imposed by the Minister of Indian Affairs (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources, 2003, #31, p.3). 

Grand Chief Francis Flett of the Manitoba Keewatwowi Okimakanak (MKO) First Nation 

also shared these concems. The MKO First Nations is a signatory to Treaty 4, 1874, 

Treaty 5, 1875-1910, Treaty 6, 1876 and Treaty 10, 1906. In addition to the provisions of 

the historical treaties, the MKO First Nation has also entered into the Framework 

Agreement Initiative (F Al) providing the foundation of a modem treaty in Manitoba. 

Within this framework, the MKO First Nations have developed their own election codes, 

laws and policies regarding a range of issues covered in the FNGA. At the time of the 

Parliamentary debates, the F Al was set to expire in December 2004. Grand Chief Flett 

voiced his concems that the FNGA, if implemented, would require his community to 

commence a new process to develop codes and laws within a two-year window based on 

those priori ti es set by the Minister- a set of priori ti es, added Flett, that are incongruent 

with those ofhis community. In light of the fact that the Minister eut$ 3million from the 

self-government negotiations in Manitoba, of which the F AI is a part, Flett maintains that 

the Minister has effectively disengaged from the joint process established through the F AI 

and seeks instead to impose a legislative mechanism contrary to the terms ofboth their 

historical and modem treaties. According to Grand Chief Flett, the FNGA will shift the 

focus of self-government negotiations into imposed acceptance by First Nations of the 

federal position on the hard issues at the bargaining table within a specified and imposed 

timeline and based on federally created govemance templates and codes (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#43, p.17). 

Although the FNGA has been portrayed by the Minister as serving as an "interim step 

towards self-govemment" (The Minister of Indian Affairs and Northem Development, 

2002, p.l ), many First Nations representatives felt as though the FNGA was an attempt to 

legislate the substance of modem treaties and self-govemment agreements, as opposed to 

allowing these terms to be defined through a process of bilateral negotiation. 

51 



' 
1 

1 

• 

The Absence of a Non-Derogation Clause in the First Nations Governance Act 

Despite the Minister oflndian Affairs repeatedly insisting that the FNGA would not 

abrogate or derogate Aboriginal and treaty rights (Canadian Press Newswire, Toronto: 

May 6, 2003, p.2; The Minister oflndian Affairs and Northem Development, 2002, p.3), 

the fact that he failed to include a non-derogation clause in the legislation ultimately 

implies the opposite. The consequences of this are far-reaching. The Supreme Court has 

ruled that Aboriginal and treaty rights are not absolute. Parliament can, in support of a 

valid legislative objective, infringe upon these rights provided that the govemment can 

prove to the Courts that the infringement upholds the honour of the Crown. ln the absence 

of a non-derogation clause, the govemment of Canada reserves the ability to subsequently 

argue that any infringement of Aboriginal and treaty rights under a legislative enactment 

is justified - regardless of whether or not Parliament intended to infringe upon tho se 

rights. 

According to the Joint Ministerial Advisory Committee (JMAC) on the FNGA, the 

absence of a non-derogation clause in the FNGA has greater implications in light of the 

Justice Department's recommendation to completely terminate the inclusion of non

derogation clauses in federal legislation. The Department of Justice has adopted this 

position regarding non-derogation clauses because it maintains that those who propose 

their inclusion in legislation are attempting to enhance the constitutional protection 

afforded to Aboriginal and treaty rights. However, according to JMAC, this position is 

erroneous in that non-derogation clauses are an expression ofParliament's intent to not 

infringe on Aboriginal and treaty rights; therefore, they cannot constitute an enhancement 

of constitutional protections ofthese rights (Hurley, 2002, p.22). From the perspective of 

those treaty First Nations presenting at the Parliamentary hearings on the FNGA, the 

Justice Department's recommendation combined with the absence of a non-derogation 

clause in the FNGA points to Canada's intent to completely divest itself ofits 

responsibilities and obligations toward treaty First Nations. 
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Conclusion 

In this chapter, I examined the function and evolution oftreaties historically; I considered 

the contrasting views regarding the scope, effect and substance ofthe treaties held by the 

Crown and First Nations; and I identified the role of the Supreme Court in giving legal 

effect to these compacts. These analyses formed the contextual foundation for the 

assessment of the impact of the FNGA on treaties. I then traced the relationship between 

the historical abrogation oftreaties and the introduction of the FNGA. I argued that both 

the process offormulating and introducing the FNGA, and the actual substance ofthe 

proposed legislation were directly in contravention of the treaty relationship established 

between Canada and First Nations. 

As we have seen, through the introduction ofthe FNGA, the Minister oflndian Affairs 

has undermined the nation-to-nation relationship upon which the treaties are founded. 

This constituted unilateral action that would directly impact the treaty rights of First 

Nations. Recognition of the sovereignty ofthe parties to the treaty requires that any 

changes enacted by either party to the treaty should be based on bilateral negotiations and 

mutual consent. Drawing on the statements ofFirst Nations representatives in the FNGA 

consultations, I further argued that the substance of the FNGA offends the treaty 

relationship in a second way: it constitutes an imposition of a foreign vision and system 

of government on First Nations by the Crown- in this case represented by the 

Department of Indian Affairs. 

We may draw a number of conclusions from the above discussion. First, by imposing 

stringent codification requirements on First Nations conceming leadership selection, 

administration of government, financial management and accountability, Canada is 

interfering with the First Nations' treaty right to design and control their own govemance 

institutions. Specifically, the FNGA redefines the meaning of an electoral majority in 

such a way that would allow a small minority ofFirst Nations to determine matters 

effecting the overwhelming majority, while effectively perpetuating the arbitrary 

divisions and requirements regarding band leadership selection as it is currently defined 
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in the Indian Act. The FNGA also directly undermines the independent status ofFirst 

Nations by reducing the legal capacity ofFirst Nations to that held by a private person, 

and by requiring First Nations to harmonize their laws with those enacted on provincial 

and federallevels. Furthermore, the introduction of the FNGA has also been interpreted 

as directly undermining the negotiation of modem treaties and self-govemment 

agreements. The fact that the proposed legislation deals directly with the govemance 

matters currently being negotiated has been seen by First Nations involved in these 

processes as an attempt by the federal govemment to legislate the substance of these 

modem agreements before the terms can be defined through bilateral negotiations. 

Finally, the lack of inclusion of a non-derogation clause in the FNGA can be interpreted 

as exposing the federal govemment's intention to divest itself of any responsibility for 

ensuring that the provisions of the FNGA do not derogate First Nations' treaty rights. 

Although the Minister oflndian Affairs claimed that the FNGA would remedy the current 

shortcomings of the Indian Act in relation to go v emance, promote the development of 

First Nations economies, and serve as an interim step towards self-govemment, in actual 

fact the legislation does nothing more than perpetuate colonialism. In the words of the 

thousands ofFirst Nations people who staged a day long demonstration in protest of the 

FNGA, "one does not modemize colonialism, one rejects it'' (Canadian Press Newswire, 

May 15, 2003, p. 2). 
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Chapter Two: 

lmposing "Representative Democracy" on First Nations: 
Examining the Distribution of Legislative, Financial and Enforcement Authority in the 

First Nations Governance Act 

Introduction 

Over the course of history, colonialism has taken on many forms. Imperial and colonial 

forces have sought to undermine native sovereignty in order to build and maintain the 

nation of Canada. They used various strategies to ac hi eve this, ranging from the 

imposition of a system of private property and of European social and poli ti cal 

institutions to overtly waging genocidal war on First Nations. In the previous chapter, I 

examined how by exploiting the Canada-First Nations treaty relationship, the Canadian 

government undermined the sovereign goveming authority of indigenous governments 

while simultaneously creating legal justifications for the alienation and dispossession of 

indigenous traditional territory. This historical discussion of the scope and substance of 

the treaties lays the contextual foundation for an analysis of the effect of the First Nations 

Govemance Act on treaties and the rights and relationships guaranteed by them. In the 

previous chapter, I concluded that both the process and content of the FNGA directly 

contravenes the terms of the existing treaties despite the claim made by the Minister of 

Indian Affairs that the bill would not abrogate nor derogate from the treaties (The 

Minister oflndian Affairs and Northem Development, 2002, p.4). 

In this chapter, I will argue that domestic legislation introduced by the British imperialists 

and subsequently by the Canadian colonial government also served to undermine 

traditional systems of native govemance and assimilate First Nations into the Euro

Canadian political system of"representative democracy". In order to shed light on this 

process, in the first section of the chapter I will consider the imperial origins and 

historical development ofCanada's domestic policy conceming First Nations as 

embodied in legislation, policy and jurisprudence. In the second section ofthis chapter, I 

will reflect on the substance of the First Nations Govemance Act. I will argue that this 

piece of legislation was consistent with other pieces of Canadian legislation in its purpose 
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to further assimilate First Nations govemance systems into the dominant Canadian 

political structure. More specifically, my daim is that the FNGA actually distributes 

legislative and financial authority in such a way as to perpetuate a hierarchical structure 

of power whereby First Nations' band councils are forced to submit to the authority of the 

Canadian state while simultaneously being empowered with broad and unfettered 

authority over the lives of their band members. 

In support of this stance, I will analyze the law-making powers allocated to band councils 

in the FNGA in order to show how the requirements for increased harmonization between 

federal, provincial and band councillaws effectively render First Nations' legislative 

jurisdiction, as defined in the proposed legislation, obsolete. In particular, I will show that 

the FNGA provisions relating to search, seizure and enforcement effectively limit the 

powers given to band councils relative to other levels of govemment, while the powers 

that they retain over their membership are increased. Once the underlying hierarchical 

distribution of govemance power is examined, the focus will turn to how financial 

authority is allocated in the piece of legislation in question. I will suggest that the powers 

offinancial intervention awarded to the Minister essentially force First Nations to remain 

accountable to the Department of Indian Affairs under the threat of third party 

management. The same type of relational dynamic is set up between band councils. 

Canada's legislation concerning First Nations: Colonial and Imperial Origins 

The basic principles ofCanada's legislation concerning First Nations originate in the 

British imperial po licy that developed over the century preceding Confederation. British 

imperial policy evolved from the need to secure alliances with First Nations in the context 

of the struggle between the French and the English for control over the terri tory now 

referred to as Canada. Other sources of British imperial po licy included the rules 

goveming trading practices between First Nations and the British combined with those 

poli ci es dealing with the distribution of land between native nations and settler 
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populations. These militaristic, trade and settlement rules would come to comprise the 

Royal Proclamation of 1763 (Tobias, 1991, p.128). 

According to Borrows and Rotman (200 1 ), the Royal Proclamation states contradictory 

intentions. On the one hand, this document formalized the nation-to-nation relationship 

between the British and First Nations and served to recognize Aboriginal rights to land. 

On the other hand, the Royal Proclamation of 1763 served to establish in law Crown 

assertions of sovereignty concretizing British rule over what they defined as colonial 

territory. Therefore, policy, which on the surface appeared to serve a protective function 

regarding First Nations and their land, ultimately undermined indigenous sovereignty by 

imposing and legitimizing imperial rule. 

The contradictions in the goals of the Royal Proclamation of 1763, were reconciled in 

favour of colonial aspirations in the British North America Act of 1867. Under section 

91(24) of the Act, the Canadian federal government extended its jurisdiction over 

"lndians and lands reserved for Indians". This piece of legislation granted the federal 

governmentjurisdiction over all aspects ofFirst Nations' affairs including those relating 

to govemance, finances and land, giving First Nations a status inferior to that of a 

municipality in the newly established Confederation of Canada (Borrows & Rotman, 

2001, p.677). 

ln 1869, the federal government specified the nature ofits control over native govemance 

in a piece of legislation called "An Act for the Graduai Enfranchisement oflndians". The 

colonial rationale behind the Act was that in order " to produce a civilized Indian suited 

for enfranchisement" (Tobias, 1996, p.131 ), sovereign native governments had to be 

abolished and replaced by new systems of govemance that sanctioned direct federal 

control over native political affairs. Consequently, the Act of 1869 granted the Govemor 

in Council the authority to impose the Euro-Canadian system of elected government on 

First Nations bands. As a result, the Act set up a system ofleadership selection whereby 

the election of chiefs and councilors was to be made exclusively by male band members 
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over the age of 21. The legislation also empowered the Govemor in Council to determine 

how ali aspects ofthe election were to be conducted (Tobias, 1996, p. 132). 

Under the Act for the Graduai Enfranchisement of Indians, 1869, native representatives 

"served at her Majesty's pleasure" (Milloy, 1996, p.151), meaning that the Govemor in 

Council could remove them from office before the end oftheir term" for dishonesty, 

intemperance or immorality" (Milloy, 1996, p.151). The authority to determine which 

circumstances warranted such action resided with the lndian agent. 

Upon being elected, the Band Council was granted an extremely limited jurisdiction over 

a list of specifie concems. Under the Enfranchisement Act of 1869, a band council could 

mak:e by-laws for "the care of public health, the observance of order and decorum at 

assemblies, the repression of intemperance and profligacy, the prevention oftrespass by 

cattle, the maintenance of roads, bridges, ditches and fences, the construction and 

maintenance ofschools and council houses" (Milloy,1996, p.151). In addition to having 

their power of govemance reduced (relative to the powers exercised by traditional 

govemments), elected band councils faced an all-encompassing power of disallowance, in 

that ali the rules and regulations it made were dependent on the approval or disapproval 

ofthe Govemor in Council (Milloy, 1996, p.152). 

Upon introducing the bill in the House of Commons, H. Langevin, the Govemor in 

Council at the time, stated that the main aim of the 1869 Act was to pro vide "the Indian 

the benefits of municipal govemment" (Tobias, 1996, p.133). Clearly, allocating First 

Nations the status of a municipality under the Enfranchisement Act was an attempt to tum 

sovereign nations into municipal institutions. By imposing a foreign political system on 

First Nations, the federal govemment was empowered to exercise a higher level of control 

over their internai affairs. As a result, this act circumscribed the independent authority of 

traditional indigenous govemments with the aim of assimilating them into the emerging 

Canadian political system (Milloy, 1996 ; Tobias, 1996). 
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In the Consolidated Indian Act of 1876, the political agenda of 1869 was reaffinned and 

its accompanying implication exacerbated: namely, that First Nations would lose control 

of every aspect oftheir collective existence. Under the Indian Act of 1876, the Canadian 

govemment abandoned the po licy of imposing the elected band council system on First 

Nations. Instead, bands were encouraged to voluntarily apply to have the electoral system 

introduced at the community level. In order to make this option attractive to First Nations, 

band councils, under the elective system, were given greater powers of govemance than 

were tribal councils. However, band councils who were extended increased delegated 

authority by the Canadian govemment were simultaneously placed further under its 

control. For example, under the act of 1876, the government could create individualized 

land holdings, determine the distribution and use of natural resources and became 

authorized to establish the Euro-Canadian educational system on reserves (Tobias, 1996, 

p.132-134). 

In 1880, the Indian Act was refonned creating a new branch of government called the 

Department of Indian Affairs, which served to further entrench control of indigenous 

govemance in the bureaucracy of the Canadian government. Additionally, the 1880 

Indian Act abandoned the approach of encouraging First Nations to voluntarily adopt the 

band council system. Instead, the Act sanctioned the newly established Department of 

Indian Affairs to impose the electoral system of band govemment on various nations 

whenever a band was deemed "ready for it." This legislation also deprived the traditional 

leaders of recognition by stating that the only legitimate representative that the band 

could appoint were those men elected according to the leadership selection provisions of 

the Indian Act (Tobias, 1996, p.134-137). In many cases, this meant that the political 

authority of indigenous women was directly undennined as it was they who traditionally 

chose the politicalleaders ofthe community. A salient example is the Iroquois 

Confederacy, which selected its leaders based on the decision-making authority of the 

Clan Mothers, a group of eiders responsible for the maintenance of order and peace in ali 

internai and extemal matters of the Confederacy. 
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Evidently, in both the 1876 and 1880 Indian Acts, despite the different approaches, 

traditional systems of govemance were under attack. From the perspective of the federal 

govemment, they represented an impediment to the " civilization" and "assimilation" of 

First Nations. Despite widespread opposition by First Nations to the Euro-Canadian 

poli ti cal system of elected govemment, the Canadian govemment pursued the band 

council system as the means to destroy the last remnants of the traditional tribal system of 

govemance (See Borrows & Rotman, 2001; Milloy,1996; Monture-Angus, 1999; Tobias, 

1996). 

Reinforcing the band council system to the detriment of traditional systems of 

govemance, was also the motivation for the passage of "an Act for conferring certain 

privileges on the more advanced bands of Indians of Canada with the view of training 

them for exercise of Municipal Affairs", otherwise known as the Indian Advancement 

Act, 1884. The Indian Advancement Act extended slightly the powers ofthe band 

council beyond those of the Indian Act by giving the band council the power to levy taxes 

on the individualized landholdings of band members. It also expanded the council's 

powers over matters of local policing and public health. The powers ofthe Minister of 

Indian Affairs to direct the band's political affairs were also augmented under the 

legislation by according the Minister authority over the regulation of elections, the 

determination of the size of the band council and the deposition of elected officiais. 

Under the Indian Ad van cement Act, the Minister of Indian Affairs was given the power 

to effectively direct the political affairs ofFirst Nations (Milloy, 1996, p. 147-149). 

Despite most First Nations' refusai to submit to the Advancement Act, the electoral 

system set out in the Indian Act was imposed on them. Many bands resorted to electing 

their traditionalleaders, who were often dismissed by the Minister of Indian Affairs as 

being" incompetent, immoral or intemperate" (Milloy, p.150), the grounds for dismissal 

defined in the Act. In response to the dismissal of their traditionalleaders, many band 

members simply re-elected their chosen representatives, thus leading the federal 

govemment, in 1884, to amend the Indian Act to prohibit persons dismissed from office 

from running for re-election (Milloy,1996, p.151). In 1894, the Indian Act was again 
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amended to allow the Minister of Indian Affairs to depose chiefs and councilors in 

instances where the electoral system stipulated by the Indian Act was not in place. A 

further amendment to the Indian Act in 1906 granted the Minister of Indian Affairs broad 

powers of expropriation for the purposes of economie development and resource 

exploitation. As a result, in the absence of an official surrender ofterritory, the minister 

could lease Indian land for the purposes of mineral exploration, agricultural production 

and for the settlement of foreign populations as well as for the construction of highways 

and railways (Tobias, 1996, p.138). 

From the preceding discussion, it becomes evident that, using different political 

strategies, the Canadian government has consistently imposed foreign standards and 

structures of govemance on First Nations. Simultaneously, the government granted the 

Department of Indian Affairs broad unilateral authority to intervene in imposed systems 

ofFirst Nations govemance. Therefore, not only were foreign systems of govemance 

imposed on First Nations; the daily administration ofthese systems was subject to 

continuai extemal interference by the Minister of Indian Affairs. Each of the pieces of 

Canadian legislation examined above served to undermine the independent traditional 

systems of native govemance by imposing both the band council structure and the larger 

political system ofEuro-Canadian "representative democracy". 

Contemporary Canadian legislation, policy and jurisprudence effecting First 

Nations governance 

Modern legislation and policy 

In 1951, a new Indian Act was passed, which, by revoking the previously entrenched 

Ministerial veto power, limited the powers of the Minister to a supervisory role. The 1951 

Indian Act also allowed individual bands a greater degree of control over the management 

oftheir own reserves relative to previous legislation. Additionally, approximately 50 

sections and subsections were deleted which articulated an overt program of civilization 

and assimilation ofFirst Nations (Milloy, 1996, p.150). In reforming the Indian Act, the 
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goal of assimilating First Nations into the fabric of Canadian society was not abandoned; 

instead, the means by which assimilation would occur was the graduai transfer of 

jurisdiction over First Nations affairs from the federal government to the provincial 

governments (Shield, 2003, p.4). 

This new strategy of assimilation was embodied in the 1969 White Paper. ln introducing 

its new policy, the federal government announced its intention to absolve itself of 

responsibility for Indian affairs by repealing the federal legislation conceming First 

Nations. The White Paper aimed to get rid of the Indian Act and Section 91(24) of the 

British North America Act, 1867, describing them as discriminatory because they 

ascribed a special legal status to First Nations. By removing these two central pieces of 

legislation, the Canadian government sought to assimilate native nations into Canadian 

society by extending Canadian citizenship to them and transferring the responsibility for 

service provision to the provinces. By transferring jurisdiction over Aboriginal affairs to 

the provinces, the federal government sought to further entrench the status of 

municipality onto First Nations- a strategie move that undermined the nation-to-nation 

relationship acknowledged in the Royal Proclamation, 1763 (Shield, 2003, p.4-6). 

Transferring the responsibility for First Nations to the provinces also served to undermine 

any legal and political claims to independence to which First Nations could refer in 

international forums (Macklem, 2002, p.69). 

Not only did the White Paper attempt to subvert the legal and political independence of 

First Nations; it was also geared toward extinguishing Aboriginal collective land 

holdings. The White Paper advanced a proposai to pass a Land Act that would have 

defined native land holdings as either municipal public lands or as private fee simple 

holdings. The implications of this proposai would be that the collective land holdings and 

rights to exclusive use ofFirst Nations that were defined and protected by the Royal 

Proclamation, 1763, would no longer be recognized under Canadian law. By adopting this 

policy and by repealing the BNA Act, 1867 and the lndian Act, indigenous nations would 

be assimilated into the system of private property by government decree. What the Indian 
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Act of 1867 had sought as a long-term goal - that is, the assimilation of native nations 

and lands- would be realized by this proposed Land Act (Wells, 2003, p.2). 

The 1969 White Paper was met by strong and widespread opposition on the part of First 

Nations which formed national political alliances against the proposed governmental 

policy. The united front to protest the adoption of the principles contained in the White 

Paper forced the government to officially withdraw the proposed policy and delay the 

transfer of services to the provinces (Shield, 2003; Wells, 2003). However, a progress 

report to cabinet dated May 27, 1976 reiterated the government's commitment to 

undertake a legislative process that would gradually repeal the Indian Act and effectively 

terminate the federal government's fiduciary duties vis-à-vis native lands and finances 

(Shield, 2003, p. 7). This intention has been concretized through the negotiations of 

modem treaties, known as self-government agreements. Before tuming to the content of 

self-government agreements, it is important to consider the role ofthe Constitution Act of 

1982 relative to issues of Aboriginal govemance 

The poli ti cal force of First Nations organizations working in coalition resulted in 

Aboriginal and treaty rights being extended constitutional protection and recognition 

when the Constitution was repatriated from England in 1982. Section 35 ofthe document 

states that "the existing Aboriginal and treaty rights of the Aboriginal peoples of Canada 

are hereby recognized and affirmed." The purpose of Section 35 is to reconcile the pre

contact occupancy ofFirst Nations with assertions ofCanadian sovereignty. At this point, 

there is no legislative framework to recognize that Constitutional guarantee. Rather, First 

Nations have been involved in extensive litigation whereby the Supreme Court of Canada 

defines what the meaning of Aboriginal and treaty rights are on a case-by-case basis. 

Supreme Court decisions regarding First Nations govemance play a pivotai role in 

defining the Aboriginal right of self-government. They have also been the point of 

reference from which certain modem treaties have been negotiated between First Nations 

and the federal government (Macklem, 2001, p.l07-112). 
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Supreme Court Rulings 

The first case of relevance, in terms of precedence in rulings conceming Aboriginal self

government, is Logan v. Styres, 1959. In this case, the defendant, Clifford Styres, the Six 

Nations Band Council Chief, advanced an argument that his nation established a 

relationship of alliance with the British Crown in the latter part of the 18th century. In 

light of this, he stated that the Six Nations continued to be allies, as opposed to subjects, 

of the Crown. Therefore, he asserted that the imposition of section 91(24) of the British 

North America Act, 1867, whereby the legislative authority ofParliament extends to ali 

matters conceming "Indians and Lands reserved for Indians" and the subsequent Indian 

Acts were inapplicable to the Six Nations. Furthermore, the alienation of the reserve lands 

that occurred with the approval of the Band Council was null because at the time of the 

litigation, the majority of the Six Nations band members preferred to remain under the 

traditional tribal council and subsequent! y did not recognize the authority of the federally 

imposed band council. The heart of the argument is that Six Nations are allies, not 

subjects, of the Crown residing outside of the Canadian governments legislative 

jurisdiction. In response to these arguments, the Supreme Court held that by accepting the 

protection of the Crown, in the late eighteenth century, Six Nations came to owe their 

allegiance to the Crown and thus became its subjects as opposed to remaining its allies 

(Borrows & Rotman, 2001, p.697). The judge who brought down the ruling stated the 

following: 

While it might be unjust or unfair under the circumstances for the 
Parliament of Canada to interfere with their system of internai Government 
by hereditary chiefs, I am of the opinion that Parliament has the authority 
to provide for the surrender of Reserve land (Borrows & Rotman, 2001, 
p.700) . 

In this case, the Supreme Court of Canada clearly demonstrates that although historical 

treaties recognized a nation-to-nation relationship with Six Nations, assertions of Crown 

sovereignty are allocated a greater degree oflegitimacy than the First Nations' right to 

self-government. 
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The Pamajewon case (1996) is also instrumental in presenting the scope of the Aboriginal 

right to self-government as it is defined by the Supreme Court of Canada. The appellants 

in the case defined self-government as a general right to manage the use of reserve land 

encompassing, specifically in this case, the regulation of gambling. In response to this 

daim, the Supreme Court judge stated: 

In so far as they can be made under s. 35 (1), daims to self-government 
are no different from other daims to the enjoyment of Aboriginal rights 
and must, as such, be measured against the same standard (Borrows& 
Rotman, 2003, p.705). 

The standard to which the judge refers is the V an der Peet test, which maintains that for 

an Aboriginal right to be protected under s.35 of the Constitution, 1982, it must attach to 

a pre-contact activity that is an integral part of the distinct Aboriginal culture. This led the 

Court to narrowly define the Aboriginal right to self-government claimed in Pamajewon 

as that which is based on a specifie activity, in this case the regulation of gambling, as 

opposed to a affirming a right that is more general in scope. In the final ruling, the court 

held that the regulation of gambling feU outside of the scope of aboriginal self

government because the regulation of gambling could not be connected to a pre-contact 

practice (Borrows & Rotman, 2001, p. 706). 

Furthermore, evidence presented during the Delgamuukw ( 1997) trial demonstrating 

Gitskan and Wet'suwet'en self-government (including the presentation of the clan 

system; the delineation oftraditional territory; the role ofhereditary Chiefs; the existence 

of traditionallegal systems and of national markers such as flags and crests) were seen as 

being too general and therefore not cognizable by the Court. Both the Pamajewon (1996) 

and the Delgamuukw (1997) cases are instrumental in demonstrating that the Supreme 

Court of Canada de fines the Aboriginal right of self-government in a very limited 

manner, which is ultimately divorced from Aboriginal daims to sovereignty. (Borrows & 

Rotman, 2001, p.712-717). 
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Self-government Agreements 

The Nisga'a Final Agreement is the first modem-day treaty to be signed between the 

federal govemment and a First Nation. This self-govemment agreement originated from 

the Supreme Court ruling that found that the Nisga'a right to self-govemment survived 

assertions of Crown sovereignty- albeit in a diminished form. As a result, the federal 

govemment and the Nisga'a govemment entered into self-govemment negotiations that 

were concluded with the Nisga'a Final Agreement. The Nisga'a Final Agreement is a 

salient example ofhow the federal govemment continues to undermine independent 

native govemance. First, the Nisga'a Final Agreement sets out areas oflaw-making 

jurisdiction whereby in cases of conflict with federal and provincial law Nisga'a law 

prevails. These areas ofjurisdiction concem "the identity of the Nisga'a people, their 

education, the preservation of their culture, the use of their land and resources, and the 

means by which they will make these decisions" (Borrows & Rotman, 2003, p.719). 

However, in instances of conflict between federal and provincial legislation, these laws 

will only prevail to the extent that they are consistent with relevant federal and provincial 

standards. 

Additionally, even with a self-govemment agreement in place, the Nisga'a right to self

govemment is still subordinate to the sovereign authority of the provincial and federal 

levels of the Canadian govemment. For instance, if they can prove that a valid legislative 

objective underlies the reason for limiting a right, the provincial and federal govemments 

maintain the power to limit the Nisga' a right of self-govemment. In Delgamuukw (1997), 

the Supreme Court of Canada defined the range of valid legislative objectives qui te 

broadly, maintaining that 

the development of agriculture, forestry, mining and hydroelectric power, 
the general economie development of the interior of British Columbia, 
protection of the environment or endangered species, the building of 
infrastructure and the settlement of foreign populations to support those 
aims, are the kinds of objectives that are consistent with the purpose and, 
in principle, can justify the infringement (Borrows & Rotman, 2001, 
p.401). 
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Broad and sweeping powers of intervention are also retained by the federal and provincial 

governments with respect to tho se provisions of the Nisga' a treaty that allow for the 

establishment of a Nisga' a police force. In the relevant clause of the agreement, it is 

stated that if the province judges the laws and practices ofNisga'a policing to be 

inconsistent with provincial standards, they have the authority to intervene - either by re

organizing Nisga' a policing or by bringing in the RCMP to act as the local policing 

authority. The provisions of the Nisga'a Final Agreement that provide for the creation of 

a Nisga' a court are also subject to the overarching authority of the different levels of 

Canadian government. For instance, the limit to the court's jurisdiction, as set out by the 

terms of the treaty, is that the Nisga'a court must meet provincial standards and that any 

appeals must be heard by a provincial court of appeal. Furthermore the Nisga' a do not 

have the authority to make criminallaw as this power remains with Parliament. (Borrows 

& Rotman: 2001, p. 721) 

In order to gain this level of jurisdiction over matters which have been defined as 

essentially "cultural", the Nisga'a had to surrender their constitutionally protected 

Aboriginal Title to the land in return for a status of land tenure known as fee simple 

holdings: a status of land ownership equivalent to individualized private holdings. 

Additionally, to gain the limitedjurisdiction over the smaller area ofterritory where the 

Nisga'a villages stand, the First Nation had to cede ali outstanding claims to the 

remaining 95% of its traditional territory. This self-government agreement is important in 

that it demonstrates, similarly to the Supreme Court decisions, that the conception of 

Aboriginal self-government as defined by the Canadian state continues to facilitate the 

assimilation of indigenous nations into the Canadian political system (Alfred: 1999, p. 

100). 

The First Nations Governance Act: a Colonial Concept of "Self-Government" 

Minister N ault has made repeated reference to the media and to the Ho use of 
Commons that first nations need to be given the responsibility to govern 
themselves. Bill C-7 gives first nations that responsibility. However, the federal 
government continues to retain that authority. These tools for "good governance," 
as the minister is so fond of saying, are merely devolved mechanisms that will 
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continue the destructive neocolonial relationships that now exists and operates 
through the Indian Act structure (Eric Large, Councilor, Saddle Lake First Nation, 
Standing Committee on Aboriginal Affairs, Northem Development and Natural 
Resources, 2003, #27, p. 38). 

As the above-cited quote suggests, First Nations opposed the First Nations Govemance 

Act on the basis that it actually undermines self-govemment, rather than promoting it. 

Despite this, Robert Nault, the Minister oflndian Affairs at the time, has repeatedly 

described the First Nations Govemance Act as providing First Nations with the tools of 

good govemance needed for any modem govemment to operate effectively (The Minister 

oflndian Affairs and Northem Development, 2002, p.7). In contrast, I will argue in this 

section that the FNGA actually distributes legislative and financial authority in such a 

way asto perpetuate a hierarchical political structure. Concretely, this translates into First 

Nations' band councils being forced to submit to the authority of the Canadian state while 

simultaneously being empowered with broad and unfettered authority over the lives of 

their band members. To demonstrate this, I will examine those sections of the FNGA 

dealing with law-making authority; powers of search and seizure; and finally, financial 

authority. 

Law-Making Power 

According to then-Minister oflndian Affairs, Robert Nault, the FNGA broadens the 

scope of the law-making power held by band co un cils (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources [2003] #16, p. 3). The 

legislative authority accorded to band councils under the FNGA is divided into two 

groupings. For instance, clause 16 of the Act delegates authority to band councils to make 

laws for local purposes. These laws apply directly to the activities occurring on reserve 

land. Contained in clause 16 are also new law-making powers relating to the prevention 

of damage to property, the provision of services by the band, to residentia1 tenancies 

including the power of eviction, the issuance of different licenses or permits, as weil as 

goveming services relating to the health of residents (The Minister of Indian Affairs and 

Northem Development, 2002, p. 10-11). 
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In clause 1 7, band councils are allocated the authority to make laws for band purposes. 

According to the Minister of Indian Affairs, the authority defined in clause 1 7 concems 

general-purpose powers that apply to the affairs of a band, which are not necessarily 

restricted to that which occurs on reserve. For instance, in this clause band councils have 

the authority to pass laws in relation to the preservation of the culture and language of the 

band as well as laws concerning the conservation of the band's natural resources. This 

clause also empowers band councils to pass laws relating to trespassing, residence, the 

issuance of li censes or permits, as well as laws conceming the rights of spouses, common 

law partners, and children who reside with band members on reserve (The Minister of 

Indian Affairs and Northem Development, 2002, pp. 12-13). 

In his presentation to the Parliamentary Standing Committee on the FNGA, Minister 

Nault affirmed that clauses 16 and 17 of the FNGA effectively broaden the scope of the 

law making authority delegated to First Nations. He claimed that 

[t]he legislation will make it easier for bands to enforce their own laws, 
whether they be on the environment, land use, or even simply speed 
limits ... Business, always attracted to a stable environment where they 
know who they are dealing with and what the rules of engagement are, will 
invest with greater confidence. The First Nations Govemance Act offers 
these benefits. They are real. As I've said, the act will remove the 
ministerial powers, including the power of disallowance. The minister 
should not have the power to disallow the laws passed by an elected and 
fully accountable first nations govemment .. .In short, Mr. Chairman, this 
bill puts the power back where it belongs, into the hands of first nations 
people (Standing Committee on Aboriginal Affairs, Northem 
Development and Natural Resources, 2003, #16, p.S-6). 

Although, the FNGA would repeal the Minister's power of disallowance (established in 

the Indian Act), what Nault's statement does not mention is the fact that the FNGA would 

enforce a higher degree of harmonization between federal, provincial and band council 

laws than was previously required under the Indian Act. According to Chief Phil Maness 

of the Aamji Wnaang First Nations (Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources, 2003, #49, p.20), the combined effects of subclause 

16(2) and subclause 17(2) would render unenforceable any laws formulated by First 

Nations band councils. Both subclauses state that "[i]n the event of a conflict between a 
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law made under this section and an Act of Parliament or any regulations made under this 

Act or the Indian Act, the Act or the regulations prevail to the extent of the conflict" (The 

Minister oflndian Affairs and Northem Development, 2002, pp 12-13). 

In subjecting the law-making authority of band councils to the paramountcy of any other 

acts ofParliament, the FNGA would effectively curtail any independent exercise of 

legislative authority aliocated to band councils under the proposed legislation. 

Although the FNGA would not directly allocate the power of disallowance to the 

Minister, it would transfer an equivalent authority to the govemor in council. For 

instance, clause 33 of the FNGA states that ali band-designed codes conceming 

leadership selection, administration of govemment, financial management, and 

accountability are subject to the regulation of the govemor in council. This means that in 

cases where different codes are formulated and amended by a First Nations community, 

the band council would be unable to enforce the will ofits members over that ofthe 

govemor in council if the latter did not approve of the contents of the code. To take 

another example, clause 34 states that the govemor in council may decide which First 

Nations are exempted from having the default codes imposed on them if they have not 

ratified their govemance codes within the two-year timeframe set out in the bill. 

Subclause 32(1) empowers the govemor in council to formulate and enact regulations 

governing election appeals; while subclause 32(2) states that ali election appeals must be 

heard by the Minister (The Minister ofindian Affairs and Northem Development, 2002, 

p. 9). 

Furthermore, the FNGA requires Band Councils to establish political and legal 

institutions. This serves to undermine First Nations' authority to determine which 

institutional mechanisms are needed and how they will function at the locallevel. In his 

brief on the FNGA, Grand Chief Charles Fox, speaking for the Ontario Regional Chiefs, 

pointed out how clause 11 requires a First Nation to establish an appeal or a redress 

process. Although he was not debating that a dispute resolution mechanism at the local 

level is valuable, he objected to this clause on the grounds that First Nations have an 
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inherent authority to govern themselves. Therefore, they cannot be told by another 

govemment to pass a certain kind of law establishing an institution or a process relating 

directly to their internai affairs (Standing Committee on Aboriginal Affairs, Northern 

Development and Natural Resources, 2003, #46, p.2). Similarly, the London District 

Chiefs Council argued in their presentation to the Standing Committee that final and 

absolute jurisdiction in matters that affect internai concerns and issues must remain in the 

hands ofFirst Nations. Otherwise, certain First Nations individuals are free to appeal their 

govemment's decisions to outside authorities such as INAC, undermining First Nations' 

control over their internai jurisdictions and rendering First Nations governance decisions 

unenforceable (Standing Committee on Aboriginal Affairs, Northern Development and 

Natural Resources, 2003, #49, p.20). First Nations argued that the redress mechanism in 

the FNGA would bring about just such astate of affairs, 

During the Parliamentary Committee hearings on the FNGA, First Nations 

representatives offered numerous examples ofhow the type of authority retained by the 

Minister and by the governor in council proposed in the FNGA was exercised in an 

arbitrary manner in the recent past. A case in point is the experience of the Sandy Bay 

First Nations. According to Raymond Beaulieu, Councilor for the Sandy Bay First 

Nations, the community reverted from Indian Act election and regulation to a form of 

customary governance in the earl y 1970s. The Minister of lndian Affairs acknowledged 

the band's customary election regulations through a 1974 order-in-council removing 

Sandy Bay' s elections from the operation of the Indian Act. This means that their 

elections feil outside of the authority of the Minister of Indian Affairs and that the 

conduct of elections and any complaints were heard direct! y by the band as opposed to by 

the Minister (Standing Committee on Aboriginal Affairs, Northern Development and 

Natural Resources, 2003, #44, p.32). 

After an election held in September 2002, a band member decided to complain about the 

results direct! y to the Minister as opposed to the band. Rather than support the system of 

customary leadership selection established at Sandy Bay, the Minister decided to deal 

with the complaint himself. On December 13, 2002, the Minister ordered Sandy Bay to 
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amend their customary election regulations by February 14th 2003. Although the Minister 

had no authority to make such a demand, the Council of Sandy Bay reformed their 

election regulations according to the demands of the Minister and submitted them in 

January 2003. In the same month as the amendments to the election code were submitted, 

Sandy Bay met with the INAC representative of Land Reserves and Trust and had their 

budget approved. However, two weeks after the January meeting, the Sandy Bay First 

Nations received a notice from the Minister stating that their funding was frozen and their 

authority to hold elections had been suspended. Beaulieu concluded his account ofbeing 

placed arbitrarily under third party management, saying: 

[t]he letter said he was taking away our rights to govem ourselves. The 
letter from the minister said he was calling an election under the Indian 
Act, in the name of democracy. There were no reasons given. There was 
no right of appeal. We did the only thing we could do and filed an action 
in Federal Court ... We ask for an explanation about how Parliament can 
empower the minister to just sit in Ottawa and by the stroke of a pen take 
over our govemment and by the stroke of a pen make a regime change in 
my community, all under the guise of giving democracy to the people of 
Sandy Bay Ojibway First Nation (Standing Committee on Aboriginal 
Affairs, Northem Development and Natural Resources, 2003, #44, p.32-
33). 

The M'Chigeeng First Nations had a similar experience to that of the Sandy Bay 

community when it held its first custom election in September 2001. The results ofthat 

election were not recognized by the Department of Indian Affairs, leaving the community 

to operate under an unrecognized Chief and Council. Because the Chief and Council were 

not recognized, Minister Nault withheld funds for their housing and health programs. In 

July 2002, the members of the M'Chigeeng First Nations marched to Ottawa to present 

Prime Minister Jean Chrétien and Minister ofindian Affairs Robert Nault with a petition 

stating that they wished to choose their own Chief in accordance with their customs. 

Although their petition was not received on Parliament Hill, the community decided to 

appeal Minister Nault's decisions through court action. At the time of the Standing 

Committee hearings, the M'Chigeeng First Nations was in litigation over the curtailment 

of their right to select their own leaders according to Anishinaabek custom. In concluding 

his account, Joe Hare, councilor for the M'Chigeeng First Nations, stated: 
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[a ]t this time we see that this kind of regime, Bill C-7 will actually 
strengthen Minister Nault's hold upon our custom election code, as well as 
our chief and council. As long as the chief and council can be disposed of 
by the Minister of Indian Affairs, we feel his power has not yet truly been 
relinquished (Standing Committee on Aboriginal Affairs, Northern 
Development and Natural Resources, 2003, #41, p.30). 

Although the situation with the Sandy Bay First Nations occurred while the 

Minister of Indian Affairs still retained his power of disallowance, it reinforces sorne of 

the concems voiced by Chief Fox and representatives of the London District Chiefs 

Council. First, this case exposes the arbitrary way that the Minister of Indian Affairs has 

exercised the authority granted to him in the Indian Act. Second, it demonstrates how the 

FNGA provisions that allow election appeals and redress mechanisms to be heard by 

extemal actors perpetuate the colonial control that the Canadian govemment has 

exercised over First Nations' internai govemance. The situation that occurred with the 

M'Chigeeng First Nations provides a further example ofhow the broader powers 

allocated to First Nations under the FNGA (specifically in terms of the delivery of local 

programs and services) could potentially be undermined by the Minister who has the final 

say on election appeals. Under this piece of legislation, the Department of Indian Affairs 

can still refuse to recognize the Chief and Council of a band and may consequent! y 

suspend access to the financial resources that First Nations band councils depend upon to 

provide for their community. 

Search and Seizure Provisions 

According to the Minister of Indian Affairs, in broadening the authority delegated to band 

councils by the Canadian govemment, the FNGA addresses the historical enforcement 

challenges associated with the current Indian Act (Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, 2003, #16, p.5). Contained in 

clauses 23 through 29 of the FNGA are legal provisions that award broad powers of 

search, seizure and enforcement to band councils. Clause 23 allocates to band councils 

the authority to appoint "any person as a band enforcement officer" (The Minister of 

Indian Affairs and Northem Development, 2002, p. 15). Clause 24 empowers the band 

enforcement officer to" enter any place on the band's reserve, other than living quarters, 
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and carry out any inspection that the officer considers necessary" (The Minister of Indian 

Affairs and Northem Development, 2002, p. 15). Clause 25 states that any person subject 

to a search by a band enforcement officer must offer "ali reasonable assistance to enable 

the officer to carry out the inspection" (The Minister ofindian Affairs and Northem 

Development, 2002,p. 15). Clause 27 delineates the procedure for obtaining a warrant for 

a search, while clause 28 states that under urgent circumstances the band enforcement 

officer may execute a search without a warrant. Finally, clause 29 allows a band 

enforcement officer the right of passage through private property if it is required to 

complete a search of a public space. According to Gary Gould, Treaty and Land Claims 

Commissioner for the New Brunswick Aboriginal Peoples Council, the search and seizure 

provisions ofthe FNGA ultimately would create "an institution that is going to be given 

policing powers without any parameters" (Standing Committee on Aboriginal Affairs, 

Northem Development and Natural Resources, 2003, #53, p.21). 

In support ofGould's position, Chief Betty Ann Lavallee, President ofthe New 

Brunswick Aboriginal Peoples Council stated that the FNGA effectively packages into 

one band enforcement officer an array of functions that are specialized to a variety of 

govemment agencies dealing with enforcement, inspection, search and seizure (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#53, p.ll ). In concentrating different types of authority into one officer, La vallee asserted 

that community members will be vulnerable to abuses by both band councils and 

enforcement officers. 

As for the powers of peace officers or protection officers, I personally 
would not want someone in the middle of the night-because I dare 
disagree with the chief and voice my opinions in public-to knock down 
my door under a false assumption. No aboriginal person- or Canadian 
citizen for that matter - would tolerate that type of behaviour (Standing 
Committee on Aboriginal Affairs, Northem Development and Natural 
Resources, 2003, #53, p.12). 

In addition to empowering band councils with an unfettered power of search and seizure 

and concentrating an excessive amount of policing authority in one band enforcement 
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officer, the FNGA fails to provide resources and training for those individuals and band 

councils taking on and enforcement role. 

Furthermore, the enforcement scheme in the FNGA leaves band councils entirely 

dependent on the provincial court system to hear cases relating to local offences. 

According to Chief Lawrence Paul of the Atlantic Policy Congress ofFirst Nations 

Chiefs, the provincial court system is basically inaccessible to First Nations (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#55. p. 17). On this point, ChiefFrank Halcrow of the Kapawe'no First Nations asserted 

that if the FNGA was genuinely concemed with the achievement of self-govemment, it 

would have recognized the First Nations' right to create judicial bodies or instruments 

defined and controlled by them. 

Why does it [the Canadian govemment] not, or why can it not, recognize 
our peoples' right to create a judicial body or instrument? Why does it not 
contemplate a requisite check and balance system required by democratie 
govemments and one required for the proper administration and 
enforcement of justice in our communities? No modem govemment can be 
complete without an independent judiciary to assist in the resolution of 
disputes in any community. Instead the bill proposes to create unchecked 
and dangerous powers of police enforcement, particularly with respect to 
inspection, search and seizure in our communities without providing any 
judicial institutional protection for the rights of our citizens, rights which 
are guaranteed by our treaties and the Charter of Rights and Freedoms 
(Standing Committee on Aboriginal Affairs, Northem Development and 
Natural Resources, 2003, #36, p.34). 

In examining the nature of the powers allocated to First Nations under the FNGA, it 

becomes evident that band councils have been awarded broad and sweeping policing 

authority to which their membership is subject. Furthermore, although the Minister has 

portrayed the FNGA as increasing the degree of legislative power exercised by band 

councils, this authority remains completely subjugated to the legislative authority held by 

provincial and federal govemments. In this sense, the FNGA distributes to Band Councils 

greater authority in terms of controlling and regulating its own populations, while 

continuing to accord it a submissive role in terms of its legal and legislative authority and 

jurisdiction. The structure of govemance power established in the FNGA has two 
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consequences. First, it perpetuates an extremely hierarchical distribution of authority that 

leaves First Nations members vulnerable to the exercise ofbroad enforcement authority 

of their band council; second, it simultaneously also results in a situation where band 

councils' decisions can be consistently undermined by both the federal and provincial 

governments. 

Financial Authority 

In the previous section, I examined how law-making and govemance authority is 

distributed in the FNGA. Now I will discuss how financial control and authority are 

allocated to the different parties affected by the proposed legislation. In subclause 1 0(3) 

of the FNGA, the Minister is empowered to take remediai action in three scenarios: first, 

if the financial health of a band compromises the de li very of essential programs and 

services; secondly, if the band fails to provide audited financial statements within the 

allotted timeframe; and thirdly, if the Auditor General offers an adverse opinion on a 

band's financial statements (The Minister ofindian Affairs and Northem Development, 

2002, p. 8). 

First Nations representatives criticized the financial powers retained by the Minister 

under the FNGA during the FNGA Parliamentary Committee Hearings. First Nations 

representatives gave numerous examples of the Minister using his authority to directly 

undermine native sovereignty. ChiefPeter Quill, representing the Chiefs of Ontario, 

presented his experience in the community of Pikangikum (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources, 2003, #46, p.5-7). On 

November 1 ih, 2000, the Department of Indian Affairs notified the community of 

Pikangikum that it intended to take control of the bands' finances. According to Chief 

Quill, the community had successfully filed its audit and was in a surplus position 

financially. In refusing to accept the decision of the department, Pikangikum asked the 

courts in April 2001 to reverse the decision and unfreeze the money that the department 

was withholding. The following month, the Minister of Indian Affairs placed them under 

the management of A.D. Morrison and Associates Ltd., a corporate accounting firm. On 

November 29, 2002, the Federal Court dismissed the decision of the Minister ordering 
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him to cease his intervention in the community ofPikangikum. Despite this court order, 

Chief Quill recounted that his community remained under third party management. In 

concluding his presentation, Chief Quill asked: 

What does the First Nations Governance Act have to say about this? How 
can we get a fair treatment from the Minister or the Department of Indian 
Affairs through the current Indian Act or the proposed First Nations 
Go v emance Act? W e cannot get fair treatment in the existing Indian Act, 
nor will the proposed legislation provide it in terms of transparency and 
accountability from the Minister of Indian Affairs and his department 
(Standing Committee on Aboriginal Affairs, Northern Development and 
Natural Resources, 2003, #46, p.5). 

In presenting his community's experience ofhaving been arbitrarily placed under third 

party management, ChiefQuill turned to clause 10 of the FNGA, which empowers the 

Minister to intervene in the affairs of the band, and asked "how could this proposed 

legislation prevent what has happened to us?" (Standing Committee on Aboriginal 

Affairs, Northern Development and Natural Resources, 2003, #46, p.6). 

In response to his own question, Quill asserted that the FNGA would not prevent this sort 

of injustice from happening as the clause in question essentially perpetuates the position 

to which First Nations have been relegated historically; that is, it continues to reduce First 

Nations people to "wards of the state" (Standing Committee on Aboriginal Affairs, 

Northern Development and Natural Resources, 2003, #46, p.6). First, according to Quill's 

interpretation, under the FNGA the Minister no longer needs an order in council to take 

over a band's funds, nor is he required to give notice of such a take-over. Nowhere in the 

FNGA is the Minister held accountable for following any due process or for ensuring that 

he takes measures to impose the least restrictive option appropriate to the specifie case . 

Furthermore, under this provision of the FNGA, the Minister's decisions are not subject 

to appeal. In the FNGA, like under the present Indian Act, the only recourse for a First 

Nation is to go to Federal Court for a judicial review. But as Chief Quill observes, this is 

very difficult to do once a Nation's accounts have been taken over by the Minister, 

leaving the First Nation without access to money to pay the requisite legal fees. The 

powers offinancial intervention contained in the FNGA are broad and clearly contradict 

the Minister' s own statements that his authority will be restricted with respect to the 
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internai affairs of a band (Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources, 2003, #46, p.7). 

Similarly to how the govemance powers are distributed in the FNGA, the way that 

authority over financial affairs is allocated sets up a structure whereby First Nations are 

held accountable to the Minister, under threat of third-party management, but are 

transferred broad powers to control the revenue of their membership. Clause 13 of the 

FNGA stipulates that a band council may withhold sums ofmoney that members owed it 

(The Minister of Indian Affairs and Northem Development, 2002, p. 9). According to 

Chief Victor Buffalo, from the Treaty 3 First Nations of Alberta, this amounts to the 

Council being allocated a power under the FNGA that would give it the sole right to 

determine the size of the members' debt toward it. Furthermore, it would put band 

councils in a position where they could withhold the wages and govemment revenue from 

members who were indebted to it (Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources, 2003, #54, p. 25). Evidently, this piece of 

legislation sets up a situation where band councils are essentially empowered to place 

individual members of their nations under their own form of third-party management, 

albeit on a smaller scale. Although the Minister contends that the FNGA will put the 

power back in the hands of the First Nations membership, the FNGA actually makes First 

Nations govemments more accountable not to their own people but to the Minister of 

Indian Affairs. 

Conclusion 

In this chapter, I focused on how domestic legislation introduced by the British 

imperialists and subsequently by the Canadian colonial govemment undermined 

traditional systems of native go v emance in the aim of assimilating First Nations into the 

Euro-Canadian political system of"representative democracy". In reflecting on the 

substance of various pieces of historicallegislation, such as the Consolidated Indian Act 

of 1867, it becomes evident that the Canadian govemment consistently imposed foreign 

standards and structures of govemance on First Nations. Furthermore, it granted the 
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Department of Indian Affairs broad unilateral authority to intervene in imposed systems 

ofFirst Nations governance. Thus, not only did the Canadian government impose foreign 

systems of govemance on First Nations; it retained the authority to intervene and control 

the daily administration of these systems. These historie pieces of legislation constitute 

one dimension of a multi-faceted process of colonialism that commenced upon contact 

and continues today. 

For instance, in 1951 the Indian Act was reformed in such a way asto limit the powers of 

the Minister to that of a supervisory role and to revoke the provisions overtly stating the 

colonial goals of"civilization" and "assimilation" ofFirst Nations. However, the goal of 

assimilating First Nations into the Canadian system of representative democracy was not 

abandoned. Instead, the means by which assimilation changed. As we have seen, 

assimilation would be achieved through a graduai transfer of jurisdiction over First 

Nations affairs from the federal government to the provincial governments. This colonial 

strategy was embodied in the 1969 White Paper and sought to undermine any assertions 

of indigenous sovereignty intemationally while also subverting any collective rights to 

land and poli ti cal jurisdiction domestically. Because of the strong opposition mounted by 

First Nations, this policy was officially rejected and in 1982, and the right to Aboriginal 

self-government was recognized in Section 35 of the Canadian Constitution. However, 

this Aboriginal right, stated rather vaguely in the Constitution, was left to the Supreme 

Court to define on a case-by-case basis. As we have seen, in cases such as Pamajewon 

(1996) and Delgamuukw (1997), this led to an extreme1y narrow interpretation of the 

right to self-government, dissociating this constitutionally protected right from indigenous 

daims to sovereignty. 

The relationship between Supreme Court decisions, on the one hand, and how the right to 

self-government is enacted practically, on the other, is clarified in examining the Nisga'a 

Final Agreement. This self-government agreement -the first modem day treaty to be 

signed between the federal government and a First Nation- originated from the Supreme 

Court ruling that found that the Nisga'a right to self-government survived assertions of 

Crown sovereignty a1beit in a diminished form. The Nisga'a Final Agreement is a salient 
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example ofhow the federal government continues to undermine independent native 

govemance. For instance, the Nisga'a were required to cede all outstanding daims to 

95% of its traditional terri tory in exchange for a smaller tract of land defined as fee 

simple holdings. Evidently, this agreement facilitates the further assimilation of the 

Nisga'a into the Canadian system ofprivate property. In addition, the Nisga'a Final 

Agreement requires, first, that the First Nation harmonize its legislative and judicial 

branches with provincial and federal standards and, secondly, as long as it can prove that 

a valid legislative objective underlies the reason for limiting the right, the Final 

Agreement subjects the Nisga'a to the power ofboth the provincial and federal 

governments to limit the Nation's right of self-govemment (as it is narrowly defined in 

the Agreement). Paradoxically, what can be considered a valid legislative objective 

appears to be beyond limitas any activity that would fall under the umbrella of"nation 

building" seems to be included in this definition. 

In the second part of this chapter, I analyzed the substance of the First Nations 

Govemance Act, in order to make the case that this piece of legislation was consistent 

with other pieces of Canadian legislation, po licy and jurisprudence in its objective of 

further assimilating First Nations governments into the dominant Canadian political 

structure. Specifically, I argued that the FNGA distributes legislative, enforcement and 

financial authority in such a way as to perpetuate a hierarchical structure of power 

whereby First Nations' band councils are forced to submit to the authority of the 

Canadian state while simultaneously being empowered with unchecked authority over the 

lives oftheir band members. 

The law-making powers allocated to band councils in the FNGA and the requirements for 

increased harmonization between federal, provincial and band councillaws effectively 

render obsolete First Nations legislative jurisdiction, as defined in the FNGA. In my 

analysis of the FNGA provisions relating to search, seizure and enforcement, I showed 

that the powers given to band councils relative to other levels of govemment are limited, 

while the powers that they retain over their membership are increased. Furthermore, the 

powers offinancial intervention awarded to the Minister essentially force First Nations to 
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remain accountable to the Department of Indian Affairs under the threat of third party 

management. Thus the same type of relational dynamic is set up between band co un cils 

and their membership as the former are granted broad financial discretion vis-à-vis their 

membership. 

In this sense, the FNGA distributes to band councils greater authority to control and 

regulate their own populations, while continuing to reduce the band councils to a 

submissive role in terms of their poli ti cal, legislative and financial relationships to the 

Canadian state. Consequently, the FNGA completely fails to redistribute power in a way 

that would dismantle the imbalances characteristic of the Canada-First Nations 

relationship in the current colonial context. 
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Cbapter Three: 

Regulating First Nations Identity and Membership: Gender Discrimination in the 
Indian Act and in the First Nations Governance Act 

Introduction: 

In the previous chapter, I examined how historie and contemporary Canadian legislation, 

po licy, and jurisprudence undermine the sovereignty of First Nations in an attempt to 

assimilate them into the system of representative democracy. My suggestion was that the 

First Nations Govemance Act was found to be consistent with other forms of Canadian 

law in its assimilationist and colonial aspirations. Specifically, I argued that the FNGA 

distributes legislative and financial authority in such a way asto perpetuate a hierarchical 

structure of power. First Nations' band councils are forced to submit to the authority of 

the Canadian state while simultaneously being empowered with unchecked authority over 

the lives oftheir band members. In this sense, the FNGA distributes to band councils 

greater authority in terms of controlling and regulating their own populations while 

continuing to relegate them a subservient role in relation to the Canadian state, in 

political, legislative and financial terms. 

In this chapter, I will focus on those aspects of Canadian legislation that continue the 

project of assimilating First Nations into the fabric of the dominant settler culture through 

the imposition of patriarchal systems of status and membership classification. I will 

begin by analyzing the content and effects of the Indian Act and Bill C-31. I will argue 

that each ofthese pieces of legislation target indigenous women in enacting a colonial 

agenda of assimilation through forced enfranchisement. 

I will then focus on those parts of the FNGA that were either portrayed by the Minister as 

benefiting the interests of indigenous women or that were identified by various 

indigenous women's organizations as directly affecting their rights. I will consider how 

the FNGA responds to the legacy of gender discrimination effected by the Indian Act. 

Drawing on the analyses ofvarious Aboriginal women's organizations, I will argue that 

the FNGA does not adequately address the failure of the Indian Act to protect indigenous 
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women's rights. In fact, 1 will suggest that, in its attempt to reform the Indian Act, the 

FNGA offers only superficial solutions to the gendered problems created by colonialism 

while simultaneously perpetuating a colonial dynamic whereby the interests of different 

First Nations are pitted against each other. 

Historie and legislative context: the Indian Act 

The federal government has maintained control over Native people through the 

imposition of an extremely repressive body of colonial law known as the lndian Act. It 

established the band council system as the only form of governing structure recognized 

by the colonial government. The Indian Act was originally imposed on native nations in 

eastern Canada who had been placed in positions of economie dependency due both to the 

monopolistic nature of the fur trade and to religious subordination born of the 

Christianization mission of the Catholic Church (Lawrence, 2004, p.30; Dickason, 2002, 

p. 117). Western First Nations became subject to Indian Act regulation after" the 

selective use of poli ci es of deliberate starvation, premised on the destruction of the 

buffalo, had forced them to enter into treaties and settle on reserves" (Lawrence, 2004, 

p.31 ). The purpose of this legislation was to affect a pro gram of segregation and 

assimilation, whereby First Nations would be contained to reserves and slowly 

extinguished through assimilationist legislative provisions that defined 

" Indianness" and introduced the concept of enfranchisement (Lawrence, 2004, p.30; 

Dickason, 2002, p. 119). 1 

Under the Indian Act, Aboriginal women were denied the right to vote in band elections. 

Voting was restricted to adult males, thus imposing a patriarchal structure on First 

Nations political communities which mirrored that of colonial Canadian society. 

Furthermore, under this piece of legislation a woman who married an Indian man from 

another band lost membership in her community of origin, as did her children, and both 

1 Lawrence offers the following definition of enfranchisement as "the remo val of Indian 
status from an individual, thereby creating a Canadian citizen of Aboriginal heritage who 
has relinquished his [sic] collective ties to his Native community and any claims to 
Aboriginal rights" (Lawrence, 2004, p.31 ). 
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became members of the husband's band. Perhaps the most damaging aspect of the 

legislation in terms of its assimilationist effects was that it enfranchised indigenous 

women who married non-indigenous men. For a First Nations woman, the consequence 

ofmarrying a non-native man was the loss ofher status and band membership. Once a 

woman lost her Indian status and band membership, she could no longer reside on the 

reserve; secure treaty promises; access services and programs; or participate in the 

political and sociallife of the community. The identity provisions contained in the Indian 

Act had the effect of "disrupting complex and interrelated social, economie and poli ti cal 

structures" (Borrows & Rotman, 2001, p. 614) by supplanting First Nations jurisdiction 

over membership, which was traditionally based on matrilineal descent, marriage, 

residency, adoption and voluntary association with a community. These traditional bases 

for membership were replaced with a system that defined native identity and membership 

along patrilineallines (Borrows & Rotman, 2001, p. 617). 

In 1951, substantial revisions were made to the Indian Act. Specifically, provisions 

dealing with status, membership and enfranchisement were amended. These revisions 

served to further disadvantage native women and the ir descendants. For instance, until the 

1951 revisions were made, band councils had the authority to allow women who had lost 

their membership and status to retain informallinks to their communities. Many band 

councils issued women an identity card known as a "red ticket" which entitled women to 

their share oftreaty moneys and to continued residency on the reserve. The 1951 

revisions stripped band councils of the authority to issue the red tickets, effectively 

completing the forced enfranchisement of native women who married non-native men 

(Borrows & Rotman, 2001, p.619). 

According to Mik'maq scholar Bonita Lawrence (2004), the Indian Act is more than a set 

of rules and regulations; it can be understood as a discourse that constructs normative 

Native identity: 

The Indian Act, in this respect, is much more than a body of laws that for 
over a century has controlled every aspect of status Indian life. It provides 
a conceptual framework that has organized contemporary First Nations life 
in ways that have almost been entirely naturalized, and that govems ways 
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of thinking about Native identity. To date few individuals appear to have 
recognized the depth of the problem that the Indian Act represents - its 
overarching nature as a discourse of classification and regulation, which 
has produced the subjects it purports to control (Lawrence, 2004, 
p. 25). 

Lawrence maintains that to understand the Indian Act in these terms is not to "deny 

natives the agency to move beyond its logic, or to suggest that we have lost all access to 

traditional cultural ways of understanding the relationship between people, their 

communities and the land" (Lawrence, 2004, p.26). However, when we consider that 

between 1955 and 1975 more than 10,000 native women and their descendants were 

enfranchised, (in contrast to the 1,576 enfranchised men) (Dickason, p.313), it becomes 

evident that under the Indian Act regime native women were constructed and regulated as 

the site whereby the governmental agenda of assimilation as it is expressed in the 

attribution and regulation of native identity and Indian status, would both begin and end. 

Bill C-31: An Act to Amend the Indian Act, 1985 

A complaint submitted by Sandra Lovelace of the Tobique Reserve in New Brunswick 

regarding the loss of status and band membership under the Indian Act, led the United 

Nations Human Rights Committee to conclude, in 1981, that the Indian Act was in breach 

ofuniversal standards ofhuman rights guaranteeing protection from gender 

discrimination. The findings of the UN Human Rights Committee and political pressure 

exerted by national Aboriginal women's organizations caused the federal government to 

introduce Bill C-31, an Act to Amend the Indian Act (Dickason, 2002, p. 313). 

This Act of Parliament eliminated the provisions of the Indian Act, which led to the mass 

enfranchisement of native women who "married out," while simultaneously introducing 

measures to reinstate women and their children who lost their Indian status and band 

membership under the Indian Act. The government portrayed Bill C-31 as effectively 

resolving the gender discrimination inherent in the lndian Act. However, in actuality, Bill 

C-31 created a new system for awarding membership and status to First Nations people 

that was as disempowering to native women as the lndian Act. 
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Through the new system of classification of Indian status, women who were reinstated 

under Bill C-31 were defined as "6(1) Indians," which meant that they could now pass on 

their status to their direct descendants. However, the Indian status inherited by the direct 

descendants of the reinstated women was limited to a 6(2) classification, prohibiting the 

transfer of status to future generations. That is, under Bill C-31, Aboriginal women who 

"married out" were not able to transfer their status to their grandchildren, whereas 

Aboriginal men who did the same were able to transfer their status to both their non

native wives and their line of descendants. In other words, Bill C-31 continued the 

practice of defining native identity as that which attaches to the patrilinealline. Another 

amendment introduced by Bill-C31 stated that if an Aboriginal mother does not declare 

the patemity ofher child it is assumed that the father is non-Aboriginal. As a result, 

women who are classified as "6(2)" natives cannot obtain housing in their reserve 

community because their children could not inherit the reserve land to which they would 

otherwise be entitled. In this sense, the amended Indian Act created whole new categories 

of native individuals who would eventually be denied access to the terri tories in which 

their community resided, causing a permanent dislocation from the land, the community 

and culture oftheir nations (Monture-Angus, 1999, pp. 142-147). 

Expressing a view that was also echoed in the 1996 Royal Commission on Aboriginal 

Peoples, Mohawk legal scholar Patricia Monture-Angus (1999) argues that the system of 

identity classification imposed by Bill C-31 effectively diminishes the registered Indian 

population in Canada: 

Whether intentional or not, the gender equality amendment offered the 
federal govemment the opportunity to limit its future obligations to Indian 
people by limiting the number of people who qualify for benefits (thus 
eradicating a certain amount of the "Indian problem) (Monture-Angus, 
1999, p.143). 

Consistent with this legislated identity classification system, the federal govemment 

continued the practice of divesting itself of responsibility toward th ose people reinstated 
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under Bill C-31 when it terminated a national off-reserve housing program soon after the 

revisions to the Indian Act became official. Band councils and national native 

organizations such as the Assembly of First Nations have stated that the federal 

government also failed to fulfill its promise to provide additional funding, land and 

resources to support the process of reinstatement initiated by the Indian Act amendments 

(Standing Committee on Aboriginal Affairs, Northem Development and Natural 

Resources, (2003), #15, p.17). 

Legal status and band membership were formally separated in Bill C-31, with status 

remaining under the authority ofthe federal government. Bill C-31 defined the 

procedures by which the band could assume control of membership, allowing bands to 

add or remove individuals from their membership lists. Lawrence (2004) mak:es a 

pertinent observation when she states that 

the right to determine membership only became a negotiated issue during 
Bill C-31 -and that is entirely consistent with government tactics of divide 
and conquer that this extremely important right was only offered First 
Nations so that they could choose to refuse any obligation to correct the 
legacy of government-imposed gender discrimination (Lawrence, 2004, 
p.72). 

However, even though it extended jurisdiction over band membership to First Nations, 

the federal government still retained ultimate authority by maintaining control over who 

was eligible for Indian status. Under this body of amending legislation, the fact that only 

band members with Indian status could receive government funding remained one way 

that the government reinforces, through fiscal coercion, the legitimacy of Indian status as 

a marker of "Indianness" (Dickason, 2002, p. 315). 

The First Nations Governance Act and Bill C-31 

During the public hearings on the FNGA held by the Standing Committee on Aboriginal 

Affairs and Northem Development, several women's organizations presented their views 

of the legislation. I will consider the different stances articulated by these groups, 

highlighting the points of convergence and divergence in their positions. 
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In a briefpresented to the Standing Committee on Aboriginal Affairs, the Native 

Women's Association of Canada (NWAC) argued that a fundamental requirement of 

"good govemance" is the elimination of gender discrimination faced by Aboriginal 

women at the hands ofboth the Canadian govemment and their respective band councils. 

They also stated that the gender discrimination they experience originates in the Indian 

Act; however, the NW AC suggested that this legislative regime has begun to serve the 

interests of certain Aboriginal people on reserves. According to the NW AC, this is 

evinced by resistance on the part of band councils to interpret Bill-C31 in favour of the 

interests of Aboriginal women. The NW AC understands this as an indication that band 

councils are benefiting from the status quo (Standing Committee on Aboriginal Affairs, 

Northem Development and Natural Resources, (2003), #15, p.7). 

More specifically, NWAC maintains that when they ask for on-reserve residency women 

reinstated under Bill C-31 often encounter resistance from band councils. In their 

presentation to the Standing Committee, the organization described how band councils 

have blocked reinstated women from accessing land, housing and in cases where a 

reinstated woman is residing with her parents on reserve, they have denied her access to 

local services. In a Québec Native Women's Association position paper, submitted to the 

FNGA Parliamentary committee and endorsed by NW AC, reference is made to the 

Auditor General's 1991 report supporting their claim that a number of band councils' 

simply defy the 1985 amendments to the Indian Act. According to the Auditor General's 

report, 

[s]ome C-31 registrants have gained status but have not been accepted by a 
band. Two Indian organizations estimate that 9 out of 10 C-31 registrants 
in Alberta have no band membership. Sorne bands have introduced 
restrictive membership codes that effectively block C-31 people from 
joining the band. One example is a code that requires a period of on
reserve residency, yet allows only band members to live there. This 
usually occurs with wealthy bands that fear dilution of the band wealth and 
disruption of existing band power structures (Québec Native Women's 
Association, 2002, p.12). 
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The Québec Native Women's Association (QNWA), which is a provincial affiliate of 

NWAC, elaborated on the Auditor General's 1991 findings in its presentation to the 

Standing Committee, stating that this is a nation-wide problem. For instance, QNWA 

claimed that several bands in Québec have not only refused to allow reinstated women to 

return, but have also harassed, intimidated and attempted to forcibly remove women who 

have married non-Indians, even when those women have lived on-reserve all oftheir lives 

(Québec Native Women's Association, 2002, p.13). 

NW AC and QNW A both adopt the stance that if DIAND was genuinely interested in 

upholding the rights of reinstated women, they would have followed through on their 

agreement to provide additionalland and housing to accommodate the right to on-reserve 

residency. Furthermore, in cases where band councils defy the 1985 Indian Act 

amendments, DIAND would have stipulated in the FNGA a procedure allowing the 

government to withhold pro gram funding from band councils until the provisions of Bill 

C-31 were respected. 

In their presentations to the Standing Committee, NW AC and QNW A both opposed the 

continued restrictions on Indian status entitlement, specifically the section 6(1) and 6(2) 

categories of Indians set out in Bill C-31, which allow reinstated women to transfer only 

"terminal" Indian status onto their children. NW AC advanced the recommendation that if 

the FNGA government amend the Indian Act so asto fully reinstate both the Indian status 

and band membership of the women who lost their status as well as those oftheir children 

and grandchildren (Standing Committee on Aboriginal Affairs, Northem Development 

and Natural Resources, 2003, #17,p.1; Standing Committee on Aboriginal Affairs, 

Northem Development and Natural Resources, 2003, #54, p. 16) . 

Identity classifications are but one way that women are marginalized by the Indian Act. 

Since the implementation of the Indian Act, reserve land and housing have been 

registered in the male spouse's name. This common practice combined with the silence of 

the Indian Act with respect to division of property leaves many women without any 

entitlement to their houses, financial assets or property upon marriage dissolution. 
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NWAC maintains that for this discrimination to end, the FNGA would have to include 

provisions establishing an equal division of property between spouses in cases of divorce. 

NWAC is also critical of the legislated requirement that the paternity of a child be 

declared in determining which category of Indian status the child receives. On this issue, 

both NWAC and QNWA held that if the FNGA were to benefit Aboriginal women, it 

would have changed the requirement that the paternity of a child be announced in order to 

get Indian status. Their proposai was that an affidavit or statutory declaration signed by 

the mother asto the status of the father of the child should be legally sufficient proofto 

allow the child access to Indian status and band membership (Standing Committee on 

Aboriginal Affairs, Northern Development and Natural Resources, 2003, #17, p.4; 

Standing Committee on Aboriginal Affairs, Northern Development and Natural 

Resources, 2003, #54, p. 11). 

The testimonies ofthese Aboriginal women's organizations reveal what is lacking in the 

legislation with respect to the rights of Aboriginal women. First, the FNGA fails to 

uphold the rights of reinstated women to access on-reserve residency and services. 

Second, the FNGA does not accord women matrimonial property rights nor does it revoke 

the restrictions on status and membership entitlements set out in Bill C-31. Third, by not 

containing provisions that require the federal government to provide additional resources 

to band councils in order to accommodate the rights ofreinstated women, the FNGA 

ultimately perpetuates a divisive colonial dynamic whereby the interests of reinstated 

women are pitted against the interests of band council governments. According to the 

NW AC, it is the Canadian government who is responsible for the discrimination faced by 

Aboriginal women as it imposed both the Indian Act and the 1985 amendments. 

However, in the discourse of the Native Women's Association of Canada, band councils 

are portrayed as being responsible for the ongoing discrimination faced by reinstated 

women. It is obvious that band councils who deny band membership and on-reserve 

residency to reinstated women are making decisions that adversely affect women's rights. 

However, in my view, band councils are scapegoated as the agents of the gender 

discrimination enacted by the Indian Act. 1 have no doubt that, in sorne cases, band 

councils have grossly discriminated against reinstated women; however this must be seen 
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as a symptom of the greater ill of colonialism. This form of gender discrimination 

originates in the colonial system, is imposed on First Nations through the Indian Act, and 

in my assessment, it will not end until the jurisdiction of First Nations over their own 

membership, lands and governments is respected. 

The Supreme Court ruling in Corbiere, 1999 and the First Nations Governance Act 

In 1999 Supreme Court ruled in Corbiere v. Canada that off-reserve members were 

allowed to vote in band elections. This ruling has affected reinstated Aboriginal women 

and their descendants in particular, as the majority of them continue to reside off reserve. 

The ruling brought down by the Court has also affected band councils and status reserve 

populations as they were given the responsibility by the Supreme Court and the federal 

government to abide by the ruling by opening up political participation in local elections 

to off-reserve members. The Supreme Court gave bands 18 months to implement the 

decision. When the Assembly of First Nations made a nation-wide request that band 

councils be given the authority to find their own solutions to the problem, the Courts were 

quick to reject it (Dickason, 2002, p.313). Although the Corbiere decision has been seen 

as a progressive ruling on the part of the Supreme Court, the ruling was not brought down 

without creating certain conflicts. These conflicts have surfaced in the debates 

surrounding the First Nations Govemance Act, which constitutes the legislative 

enactment of the Supreme Court decision. 

The Native Women's Association of Canada maintains that the FNGA fails to protect and 

upho1d the rights of Aboriginal women by appropriately reforming the present legislative 

regime and by putting in place an adequate system of checks and balances on the powers 

of band councils. Instead, the NWAC contends that the FNGA essentially increases the 

political power of band councils to the detriment of Aboriginal women's rights. 

Section 5(1) of the FNGA stipulates the requirements for leadership selection. First, this 

section requires that the majority ofthose sitting on council be elected by secret ballot; 
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that their terms not exceed five years; and that a process be defined for dealing with 

corrupt electoral practices, election appeals and the removal of elected and non-elected 

members of council. Subsection 5(2) states that if prior to the enactment of the FNGA a 

band was operating under section 74 of the Indian Act (which allows for a custom 

leadership selection process), it can adopta leadership selection code that includes the 

rules under subsection (1); altematively, a band can choose to ratify its already existing 

custom leadership selection codes. According to the NW AC, subsection 5(2) becomes 

problematic in relation to subsection 5(5), which excludes those bands operating under 

custom leadership selection codes from having to "respect the rights of all members of the 

band" (House ofCommons, 2002, p.5) in the band's leadership selection process. 

Consequently, under section 5 of the FNGA, reinstated women residing off reserve who 

are affiliated with custom bands may legally be excluded from the on-reserve 

community's leadership selection process. 

NWAC also identified subsection 5(5) as highly problematic as it allows band councils 

conducting elections under the lndian Act to " balance the different interests of members 

residing on and off reserve" (The Minister of Indian Affairs, 2002, p. 7) According to 

NWAC this provision ofthe FNGA gives band councils the authority to limit the 

participation of off-reserve members in certain elections or referenda occurring in the 

community. For example, this provision could allow band councils to justify their 

exclusion ofband members residing off reserve from voting on important matters such as 

self-govemment agreements and land daim settlements, in the name of balancing the 

interests of on- and off-reserve members. Accordingly, NWAC adopted the position that 

this section of the FNGA should be amended so that aH leadership selection codes and 

community referenda equally respect the voting rights of all members (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#17, p.2). 

ln contrast, the Advisory Council of Treaty 6 Women of Alberta has expressed its fears 

that the FNGA, as it relates to Corbiere, could be a repeat of Bill C-31, whereby the on

reserve community is expected to remedy the problems created by the federal govemment 
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without receiving any additional funding, land or resources to accommodate the rights of 

off-reserve members. According to Helen Gladue, the organization's Vice-Chairperson 

and Advisor, the enactment of Bill C-31 doubled the number of individuals registered on 

her band's membership lists. Consequently, her band was under pressure to accommodate 

the rights and needs of reinstated members without receiving additional support from the 

federal government. In her presentation to the Standing Committee on the FNGA, Gladue 

states that section 5 of the legislation will similarly force band councils to carry the 

financial and political weight of accommodating off-reserve members' voting rights 

without any guarantee from the federal government that it will provide the required 

additional funding to do so. 

Furthermore, the Treaty 6 Women's organization expressed the concem (echoed by 

numerous band co un cil chiefs who presented at the Standing Committee hearings) that 

enacting the Corbiere decision could lead to community members residing on reserve 

losing control over the operations ofthe band. From this perspective, a potential 

consequence of section 5 of the FNGA is that people lacking significant ti es to the 

community orto the land could control the on-reserve community's decision-making 

processes. From the perspective of the Treaty 7 women, off-reserve members should not 

be accorded equal voting rights in matters that would disproportionately affect the lives of 

those residing on reserve. As a result, they have adopted the stance that band councils 

should be able to act on the authority granted in section 5(5) of the FNGA. This 

provision allows band councils to balance the voting rights of on- and off-reserve 

members, -even if it means limiting off-reserve members' political participation 

(Standing Committee on Aboriginal Affairs, Northem Development and Natural 

Resources, 2003, #27, p.22-24) . 

At this point, I will consider the views expressed by the Congress of Aboriginal Peoples 

(CAP). CAP is a national organization representing the interests of off-reserve status 

First Nations. Its membership is comprised ofwomen and their descendants who either 

lost status because of"marrying out," or who were reinstated under Bill C-31. CAP's 

position regarding the enactment of the Corbiere decision addresses the issue of on- and 
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off-reserve political rights to representation and participation on a broader level. 

According to CAP, in defining the poli ti cal rights of off-reserve members as voting rights 

in reserve-based elections, the federal government is actually limiting the rights of off

reserve members rather than recognizing them as part of the nations in which they 

originate. CAP argued that even though off-reserve and on-reserve individuals can be of 

the same nation, their interests are different. ln view of this fact, CAP main tains that 

jurisdiction in the establishment of parallel govemance structures should be extended to 

off-reserve First Nations. Setting up parallel political structures for off-reserve individuals 

would respect the different interests of the on-reserve population while allowing access to 

those residing off reserve to legitimate representation, and to the rights and resources 

guaranteed them under the treaties and the Canadian constitution (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources, 2003, #43, p.12). 

According to CAP representatives, the FNGA fails to amend the present lndian Act in 

such a way as to accommodate the creation of new bands by off-reserve groups. The CAP 

states that off-reserve First Nations communities have attempted to form bands but the 

government has refused them recognition despite the fact that 95 % of the people in the 

communities that applied for band status were individuals who lost their status or who 

have regained it through Bill C-31. The CAP argues that these communities are treaty 

First Nations that should be able to form their own bands in cases where they are not 

connected to their original reserve-based communities. Presently, section 17 of the lndian 

Act allows for new band creation based on the division and amalgamation of already 

existing bands for purposes of administrative and financial efficiency. The CAP maintains 

that the FNGA should have created a "representativeness threshold" regarding new band 

creation so that native people living off reserve in unrecognized First Nations 

communities could begin to get band recognition and thereby gain access to political 

representation and to resources. Recognition as a band under the Indian Act is important 

for off-reserve First Nations for a further reaso11: the government will only negotiate 

future self-government deals and land claims with those bands recognized under the 

lndian Act regime. ln concluding their presentation to the Standing Committee, CAP 

asserted that the FNGA's failure to reform the lndian Act provisions in the area of new 
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band creation to facilitate the creation of bands by off-reserve First Nations exposes the 

government's reluctance to respect the rights of self-government of off-reserve First 

Nations (Standing Committee on Aboriginal Affairs, Northem Development and Natural 

Resources, 2003, #43, pp.S-10). 

Prior to engaging the discussion around section 5 of the FNGA, one might assume that 

the interests of ali Aboriginal women were somehow aligned or congruent. However, a 

consideration of the views of the NW AC and QNW A in comparison to tho se of the 

Advisory Council ofTreaty 6 Women of Alberta reveals that nothing could be further 

from the truth. Evidently, as women who have maintained their Indian status, band 

membership and reserve residency, for the Advisory Council ofTreaty 6 Women the 

reinstatement of women and other off-reserve band members represents a threat to their 

own interests and the interests of their reserve-based communities. This is understandable 

in light of the fact that their experience with Bill C-31 amounted to their communities 

being allocated the burden of accommodating the rights of reinstated women without 

receiving additional funding, land or resources from the Canadian government. In this 

sense, it is fair to say that, once again, the effect of the enactment of the Corbiere decision 

was to pit the interests ofFirst Nations against one another. In this case, on-reserve 

groups are put in a position where they could potentially experience decreased control 

over band affairs, while off-reserve members find their rights to political participation and 

representation limited to on-reserve elections and referenda. Furthermore, in cases where 

off-reserve First Nations recognize that, despite having citizenship in the same nation, 

their interests differ from those of people living on reserve, the FNGA fails to facilitate 

the creation of new bands. On this point specifically, 1 find it difficult to accept the daim 

that the FNGA will serve as "a step towards self-government" (Minister of Indian Affairs, 

2002, p.l). That is, the FNGA does not extend off-reserve First Nations the option of 

forming their own govemance structures. Due to this legislative limitation it would be 

impossible for off-reserve communities to negotiate self-government deals in the future. 

FNGA and Canadian Charter of Human Rights 
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Despite their general opposition to the FNGA, the NWAC, the QNWA and the National 

Aboriginal Women's Association (NA WA) expressed support for clause 42 of the FNGA. 

Clause 42 would mak:e applicable the Canadian Charter ofHuman Rights and Freedoms 

to band councils. The Charter, under its equality provisions, provides Canadian citizens 

with legal protection from discrimination based on race, gender, sexual orientation, age or 

disability (Whittington & Van Loon, 1996, p.l82). Prior to the introduction ofthe FNGA, 

the Indian Act was exempt from the application of the Charter. According to Pamela 

Paul, President ofNAWA, First Nations women's organizations opposed this exemption 

when the Act was debated in Parliament in 1977 and 1978 (Standing Committee on 

Aboriginal Affairs, Northem Development and Natural Resources, 2003, #18, p.3). 

Consequently, the FNGA provision that repeals section 67 of the Charter was considered 

by representatives of the three aboriginal women's organizations to be an acceptable, 

albeit limited, component of the legislation. 

During the question period following the NWAC presentation, Brian Pallister of the 

Canadian Alliance voiced sorne concems that highlight an important debate. In asking 

Terri Brown, president ofNWAC, about her support for repealing section 67 of the 

Charter, he stated that this part of the FNGA will not truly benefit Aboriginal women. In 

elaborating on this statement, Pallister explained that if an Aboriginal woman were to 

stand up for their rights before the Canadian Human Rights Tribunal, she would carry the 

onus of proving that her discrimination is solely gender-based. In cases dealing with the 

Indian Act, he continues, this is quite difficult to demonstrate because of the issue of 

intersectionality; namely, that the discrimination faced by the Aboriginal woman is a 

result of both gendered and racial discrimination embedded in the Indian Act (Standing 

Committee on Aboriginal Affairs, Northem Development and Natural Resources, 2003, 

#17, p.7). In response to these statements, Terri Brown stated: 

Y es, that definitely is a concem of ours, because for Aboriginal women, 
just removing the section will not end our problems. Historically, it did not 
come from our men either. It started with the Indian Act. Over the years 
we have been asking that ali the discriminatory clauses be removed from 
the Indian Act, and that has not been done, of course. We are fully aware 
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that having section 67 repealed would not solve our problems either, 
because its very, very, complex and it's not just gender. Race has a big 
part to play in the discrimination we experience, and racism is very 
rampant in this country. On the basis of gender solely, it will not be 
solving our issues for us. (Standing Committee on Aboriginal Affairs, 
Northem Development and Natural Resources, 2003, #17, p.8). 

In their presentations to the Standing Committee, NA W A, QNW A and NW AC 

representatives each stated that the application ofthe Canadian Charter ofHuman Rights 

to the Indian Act is merely a temporary and superficial solution to the discrimination 

endured by Aboriginal women. The following excerpt from the statement of Michelle 

Audette, president of the QNW A, captures this point: 

The Canadian Charter of Rights and Freedoms is very, very important for 
Québec Native Women. Yes, we can understand the complications when 
we go to court and argue section 15 on equality rights, but for Québec 
Native Women, it's really important that the Canadian Charter of Rights 
and Freedoms apply. We feel that once our communities have agreements 
and treaties with govemments and have their Aboriginal Charter, we will 
have to ensure that there is protection for equality rights, fundamental 
rights, human rights and of course, rights acquired since 1985. Y es, that 
can tak:e time, but, right now, there's nothing for us, so we need the 
Canadian Charter of Rights and Freedoms. (Standing Committee on 
Aboriginal Affairs, Northem Development and Natural Resources, 2003, 
#54, p. 18). 

Pamela Paul, president of NA WA and Terri Brown, president ofNWAC, affirmed the 

statements of Michelle Audette. Both stated that, ideally, the Indian Act would be 

repealed in its entirety in order to accommodate the Aboriginal right to self-govemment 

affirmed in section 3 5 of the Canadian Constitution. Absent the full recognition and 

accommodation of Aboriginal sovereignty by the Canadian govemment, both NA W A and 

NWAC expressed that the Minister, in drafting the FNGA, should have at least respected 

the jurisdiction ofFirst Nations to enact their own human rights legislation. This local 

human rights legislation could itself ensure the legal protection from discrimination of 

individual First Nations citizens (Standing Committee on Aboriginal Affairs, Northem 

Development and Natural Resources, 2003, #18, p.4; Standing Committee on Aboriginal 

Affairs, Northem Development and Natural Resources, 2003, #17, p.4). 
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The positions of NA W A, NW AC and QNWA resonate with that articulated by Patricia 

Monture-Angus (1999). Monture-Angus asks whether acts ofParliament are "an 

appropriate forum for the disentanglement of colonial vestiges in Indian systems of 

government?" (Monture-Angus, 1999, p.127). Appealing to these forums, in her opinion, 

will at best offer superficial solutions to the problem of colonialism, a position echoed by 

NA W A, NW AC and QNW A. However, as a consequence of colonialism, there are no 

other forums in which these issues may be raised and adequately addressed while at the 

same time respecting and recognizing First Nations' jurisdiction over their own local 

govemance (Monture-Angus, 1999, p.128). 

Despite the Minister's portrayal ofthe Canadian Charter ofRights and Freedoms as 

promoting and protecting the rights of Aboriginal women in face of discrimination 

against them "at the hands oftheir respective band councils" (Cape Breton Post, 2002, 

p. A6), the application of the Charter to First Nations amounts to the imposition of a 

foreign rights discourse by a colonial government. Instead of putting into motion the 

project of decolonization, the application of the Charter to First Nations governments 

actually adds another layer of colonial rule. Paradoxically, First Nations are expected to 

apply Canadian human rights principles and mechanisms to solve the problems directly 

created by the colonial aspirations and practices of the Canadian state. 

Conclusion 

The Indian Act and Bill C-31 defined and regulated Indian status and band membership in 

an obviously gendered way. Together, these two pieces of legislation target Aboriginal 

women in enacting the government's agenda of assimilating native peoples into 

mainstream Canadian society. In the long term, these pieces oflegislation reduce the First 

Nations populations entitled to treaty promises, constitutional rights, territory and Indian 

status. In introducing the First Nations Govemance Act, Minister Nault claimed to have 

addressed the legacy of gender discrimination embedded in the Indian Act. However, 

after considering how the FNGA fails to uphold rights to on-reserve residency, 
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matrimonial property, and Indian status and band membership, it is clear that the FNGA 

does not rectify the gender discrimination contained in the Indian Act or in Bill C-31. 

In fact, section 5 of the First Nations Govemance Act, by placing the onus on band 

councils to accommodate the rights of off-reserve members to vote in local elections, 

actually has the effect of pitting the interests of different First Nations groups against each 

other. In the present examination, I demonstrated how section 5 establishes a dynamic 

whereby the control that on-reserve residents have over the poli ti cal affairs of the band is 

threatened by the enactment of the off-reserve members' rights to political participation 

and representation. Rather than recognizing the right to self-govemment of off-reserve 

members by allowing for the establishment of new bands which would le gall y be able to 

negotiate self-govemment agreements in the future, the Department of Indian Affairs is 

attempting to limit its responsibilities to ali First Nations individuals by expanding the 

pool of individuals who can access an already scarce set of poli ti cal and territorial 

resources. As a result, conflicts are created between on- and off-reserve groups, detracting 

from the fact that the Canadian govemment perpetually refuses to be held accountable to 

First Nations treaty and constitutional rights to self-govemment and self-determination. 

Furthermore, as we have seen, in repealing section 67 of the Charter, the FNGA would 

render the Charter applicable to the activities of band councils. According to the Minister 

of Indian Affairs, this provision is geared toward protecting Aboriginal women from 

ongoing gender discrimination. The Aboriginal women's groups which addressed this 

claim argued that applying the Charter of Human Rights in the Indian Act context would 

offer a limited, surface solution to the gender discrimination facing First Nations women, 

which originates in the Indian Act. Furthermore, this provision fails to uphold the right of 

First Nations to recognition oftheir own mechanisms for upholding the fundamental 

rights oftheir populations. In denying First Nations this right, the FNGA continues to 

undermine First Nations' jurisdictional authority over its own local govemance. 

Upholding the inherent rights ofFirst Nations to self-determination and traditional 

territory demands a fundamental redefinition of the Canada-First Nations relationship. 
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This requires that the jurisdiction ofFirst Nations over their own internai affairs be 

respected and that the federal government be held accountable vis-à-vis its historical, 

treaty and constitutional obligations towards First Nations. 
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Conclusion: Making Links between First Nations Education and Governance 

Background 

Like govemance systems, the formai education system imposed by the colonial state on 

First Nations undermined the educational systems that were established prior to contact 

(Kirkness, 1998, p.l2). In response to this colonial project, and specifically to the 1969 

White Paper, the Assembly ofFirst Nations (AFN) published a landmark document 

entitled "Indian Control ofindian Education" (1972). This report articulated various 

principles ofFirst Nations education, such as local control and parental involvement. The 

main point of the document was to state the First Nations' political commitment to 

assume control of, and assert their jurisdiction over their own educational system. In 

1988, the AFN published a multi-volume report entitled "Tradition and Education

Towards a Vision of our Future." This report was followed by the MacPherson Report in 

1991. According to educational theorist G.E. Burns (1998), these two reports emphasized 

two different but interrelated concepts; that is, control ofFirst Nations education and First 

Nations "self-govemment". As a result, the AFN's national campaign in the 1970s 

focused on the reclamation of local education and govemance as the main sites of 

empowerment in overcoming colonial forces of domination, oppression, assimilation and 

genocide (Burns, 1998, p.57). 

According to Kirkness (1998), the collective attempt to decolonize the educational system 

has not been completely successful. This is due to the fact that Indian Affairs continues to 

operate on a model of delegated authority, extending limited control to First Nations over 

their own educational systems. As opposed to the federal govemment respecting First 

Nations' sovereign authority and political jurisdiction, in the current political context, 

First Nations simply administer their schools. Consequently, First Nations schools end up 

emulating the federal public school system as opposed to embodying the project of 

overcoming colonial domination (Kirkness, 1998, p. 15-17). 
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Cognitive lmperialism: Colonial Control of First Nations Education 

According to Battiste (1998), the educational conditions described by Kirkness (1998) are 

a consequence of"cognitive imperialism." Cognitive imperialism occurs concretely when 

the federal government obliges First Nations bands to adopt provincial curricula as a 

minimum requirement to assume putative "control" oftheir educational systems and 

institutions. 

A salient example involves the Mik'maq Kina'Masuti. The Mik'maq education authority 

of Nova Scotia has entered into a final agreement with Canada regarding Mik'maq 

education. The Mik'maq Kina'Masuti is one of the first First Nations educational 

authorities to assume limited jurisdiction over their local educational system. Agreements 

with the federal government, such as the Mik'maq final agreement, delegate to each 

participating community the right to make its own laws regarding education. However, as 

part of the negotiation with the Mik'maq nation, the federal government insisted that the 

provincial curricula remain the foundation curricula for the schools, despite the fact that 

provincial curricula, developed in English, are divorced from the socio-political and 

cultural context of the Mik'maq nation. 

Although Mik'maq curricula can be supplemented or adapted to the provincial base, this 

type of arrangement distributes a very limited form of delegated authority to the Mik'maq 

nation, effectively denying them the right to full jurisdictional authority over their 

educational systems. Provincial curricula have also been imposed on First Nations 

schools in Manitoba, Saskatchewan, and Alberta (Battiste, 1998, p. 17-21). According to 

Battiste: 

The required adoption of provincial guidelines and curriculum, school 
standards and teacher certification by Aboriginal educators is the newest 
manifestation of the grip of cognitive imperialism that needs to be 
understood in the context of Aboriginal education. (p.21). 

In addition to imposing Eurocentric standards on First Nations at the elementary and high 

schoollevels, the federal government is pursuing a similar agenda with First Nations 
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universities and colleges. Eber Hampton (1995), then executive director of the 

Saskatchewan Indian Federated College, speaks to this reality: 

As a First Nations University/college SIFC is a full member of the 
Association of Universities and Colleges of Canada. This means that we 
have met the standards of the Eurocentric university system in 
Canada ... Eurocentric standards give us teachers who can't teach, social 
workers who contribute to the social problems and the list goes on. The 
standards of non-First Nations university education are so low they do not 
serve the needs of our communities. (p.48). 

Similarly to the realm of govemance, educational success is measured by how closely the 

"end results" in the indigenous culture approximate those in the dominant culture (Urion, 

1999, p.7). This evinces that the colonial agenda of assimilation and acculturation is at the 

foundation of the Canadian govemment's discourse and institutional practice regarding 

First Nations education. 

Battiste (1998) cites two central reasons why First Nations education is being 

undermined. First, First Nations bands are only operating their schools; control is still 

attached to the federal govemment. This view is supported by the AFN in its critique of 

the model of delegated authority currently in operation. This model forces First Nations 

educational authorities to comply with federal directives, or be subject to reprisais or loss 

of resources (Marker, 2000). Second, the Department of Indian Affairs still controls the 

funding for educational programs. As a result, the colonial agenda of the Canadian state 

circumscribes the language of educational possibility for First Nations. According to 

prominent indigenous educator and activist, Madonna Thunderhawk (quoted in Marker, 

2000): 

What is possible to do and even to think is directed by a hegemony that is 
reinforced by the actualities of govemment and corporate power. (p.38) 

Thunderhawk goes on to discuss the implications of colonial hegemony over local 

educational systems. When First Nations educators were 

actually educating the kids in their classroom about, say, the real history of 
lndian-White relations in the country, or the real nature of the present 
lndian-federal relationship or the real meaning of our treaties, or anything 
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like that, the feds always retained their ways of putting things back in 
line ... of course, the government controlled the purse strings all along. Step 
out ofline and you lose your funding (quoted in Marker, 2000, p.38). 

Current First Nations educational programs are defined and :framed by the realities of the 

economie and political power of the Canadian government (Marker, 2000). As we have 

seen, this political reality characterizes the realm ofFirst Nations govemance. 

Colonial Control in the Realm ofFirst Nations Governance: a Summary 

In my analysis of the substance and scope of the historical treaties signed between 

various First Nations and imperial and colonial state representatives, I found that the 

Canadian government consistently violated their terms. As a result, First Nations were 

dispossessed of vast amounts oftheir traditional territories; they further experienced the 

undermining of the jurisdictional authority over their traditional go v emance systems. As 

we have seen, the FNGA required First Nations to adopt leadership selection codes and 

administrative standards that mirrored tho se of the Canadian system of representative 

democracy. The First Nations Govemance Act thus perpetuated a colonial history of 

disrespecting First Nations' jurisdiction over the design and operation oftheir own socio

political structures and systems. 

In the second chapter, I examined how imperial and colonial legislation has sought to 

directly undermine the sovereignty of First Nations by giving them the status of 

municipality within the emerging Canadian state. Through this legislation, the Canadian 

government imposed the Band Council govemance structure and the larger political 

system of representative democracy on First Nations. As a result, the government 

displaced the traditional systems and structures of govemance ofFirst Nations. The First 

Nations Govemance Act continued this colonial project by forcing First Nations to 

harmonize their locallaws with those enacted at the provincial and federallevels. 1t also 

further entrenched administrative, financial and enforcement structures produced by the 

Canadian political system on indigenous nations. Consequently, the First Nations 

Govemance Act set up a relational dynamic whereby Band governments are accountable 

to the Department of Indian Affairs and not to their own people. 
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Finally, in the third chapter, 1 demonstrated that the Indian Act and Bill C-31 continued 

the project of assimilating First Nations into the fabric of the dominant culture by 

imposing patriarchal systems of status and membership classification. This legislation 

articulates the deliberate project of enfranchising First Nations. Enfranchisement was a 

means of assimilating First Nations into the fabric of Canadian society by directly 

dislocating individuals from their cultural, political, social and territorial connections. In a 

putative attempt to remedy the legacy of gender discrimination in the Indian Act, The 

First Nations Govemance Act would have made the Canadian Charter ofRights and 

Freedoms applicable to bands. Rather than respect First Nations' authority to create their 

own solutions to certain problems caused by colonialism (including gender 

discrimination), the FNGA attempted to impose yet another Canadian institution at the 

locallevel. 

First Nations Education and Governance: Exposing Colonial Rule 

Similar violations ofFirst Nations' right to self-determination have occurred in the 

educational sphere. The legacy of residential schools can be directly connected to the 

project of enfranchisement. Beginning in the 1800s until the mid-1980s (when the last 

school was closed), residential schools served as the mechanism by which whole 

generations of indigenous children were violently acculturated into colonial society. By 

cutting children off from their families, their languages, their cultural ti es and national 

communities, residential schools institutionalized the project of enfranchisement through 

colonial education (Schugurensky, 1996, p.l). The assimilationist agenda advanced 

through the residential school system dovetailed with the strategies of enfranchisement 

established in the identity and membership provisions of the Indian Act and Bill C-31. 

Secondly, the federal govemment continues to retain authority over First Nations 

educational systems, completely disregarding indigenous daims to sovereignty over 

education. This effectively allocates to First Nations a political status akin to that of a 

municipality, as bands can only exercise limited authority andjurisdiction over local 
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educational institutions. As a result, First Nations are forced to operate local schools in a 

way that fundamentally resembles those established by Canada. This is analogous to the 

colonial imposition of the system of representative democracy in the realm of First 

Nations govemance. 

Additionally, First Nations are required to adopt provincial curricula as the foundation of 

their educational systems. Despite the fact that this educational content and structure is 

rooted in Euro-Canadian worldviews and social values, the federal govemment insists 

that they ought to serve as the basis ofFirst Nations education at the elementary, 

secondary and post-secondary levels. Requiring First Nations to integrate provincial 

curricula as the basis of their educational system is equivalent to Band Councils being 

forced to harmonize their locallaws with those enacted by the provincial and federal 

govemments. 

Finally, First Nations education remains under the financial control of the federal 

govemment and the Department of Indian Affairs. This serves as a means of indirectly 

controlling First Nations educational programming. In the previous section of this 

conclusion, Madonna Thunderhawk explained how the govemment has effectively 

censored First Nations by financially limiting their ability to develop official curricula 

dealing with the history of colonization, self-determination, and decolonization. 

Similarly, in the realm of govemance, First Nations that have attempted to establish 

independent systems of leadership selection based on indigenous custom, and First 

Nations that have mounted direct opposition to certain policies introduced by the 

Department of Indian Affairs have been arbitrarily placed under third party management. 
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Final Conclusion: 

The Canadian government' s colonial agenda of assimilating First Nations into the 

dominant social order has targeted First Nations socio-political institutions in all areas of 

sociallife. This is clearly demonstrated by the similar assimilationist strategies used by 

the federal government to gain control ofFirst Nations governance and education. 

Despite the ongoing challenges to their social, political, economie and cultural 

sovereignty, First Nations have "successfully engaged Western society in the first stages 

of a movement to restore their autonomous power and cultural integrity" (Alfred, 1999, 

p.6). First Nations have been actively committed to resisting the continuai attempts by the 

Canadian government to maintain the systems of dominance imposed on First Nations 

over the last five hundred years. First Nations' struggles to reclaim their systems of 

governance and education is evidence ofthis resistance. 

The next step is arguably to engage the larger settler society to act in solidarity with 

indigenous movements for self-determination. According to Taiaiake Alfred (1999), 

[ c ]hallenging mainstream society to question its own structures, its 
acquisitive individualistic value system and the false premise of 
colonialism is essential if we are to move beyond the problems plaguing 
ali our societies, Native and white and rebuild relations between our 
peoples ... revitalizing indigenous forms of government offers a real 
opportunity to inspire and educate mainstream society and to create and 
empower a genuine alternative to the current system.(p.21-22) 

Having examined the colonial agenda of assimilating First Nations into the Canadian 

system of representative democracy and the economie system of capitalism, it becomes 

evident that a fundamental precondition for attaining a just social order requires dominant 

settler society to recognize and respect the right ofFirst Nations to self-determination. 

This requires that the Canadian government be held accountable by its own citizens to the 

treaty promises made by the Crown and to the constitutional protections afforded to 

Aboriginal rights. Undertaking the process of decolonization in Canada will inevitably 

necessitate a redistribution ofterritory, financial and natural resources, as weil as 

governmental authority to First Nations. One crucial component ofbeginning this process 
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will be to educate the settler society about the colonial origins of the Canadian state. This 

thesis was intended as a contribution to that effort. 
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