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ABSTRACT
This thesis critically examines the recovered memoqdfalse memory polemic, arguing that
feminist and other anti-child sexual abuse advocates have not adequately linked the
debate to a political understanding of social power and gender bias. Building upon the
theoretical work of Joseph Gusfield, Stephen Pfohl and others, this thesis contends that
the false memory hypothesis is readily accepted by society partly because doing so ailows
attention to be diverted away fiom the underlying issue that often those exploiting
children are the same people children depend upon for their safety and nurturing.
Analysing the construction of the public problem of child sexual abuse in relation to the
recovered memory/false memory debate, and the liberal legal paradigm, this thesis calls
for. and contributes to, a larger feminist anti-child abuse project that recognizes law as a
site of ongoing social contestation,
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Chapter One
Introduction
This thesis is a critical examination of the recovered memory/false memory
debate. I critique the sexist stereotyping of women and children in the debate that fosters
the belief that many recovered memories of childhood sexual abuse are false. I argue that
feminists and other anti-child abuse advocates are not doing an adequate job of linking
this debate to a political understanding of power and gender bias in society. It is my
contention that society is quick to accept the false memory hypothesis because doing so
diverts attention from the underlying issue that so many children are exploited by the very
people upon whom they depend for their safety and nurture within their families.
In her book Feminism and the Power of Law, Carol Smart comments at the outset

of a chapter on the subject of child sexual abuse:
that the legal treatment of rape epitomizes the core of the problem of law

for feminism. The law in this field operates to signifL the dominance of a
specific notion of sexuality, it reaffirms a particular form of
heterosexuality, and disqualifies women's experiences of abuse. But if
rape law silences and denies women's experiences, what does the criminal
law signify in relation to child sexual abuse?'
It is with this question that the thesis engages. Indeed, child sexual abuse was chosen as
the focus of this thesis project because "its connection with the patriarchal order is not as

obvious as the connection between rape, for example, and pamarchy."'

My undergraduate thesis explored whose interests are protected by laws against

rape. I argued that historical and current anti-rape legislation and case law revealed that
the primary aim of such law is the protection of the property rights of certain men in
'their' women.3 I further argued that our society sexualizes violence to the extent that
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rape is, essentially, 'the price of coercive sexuality'.'

In previous research I also

examined child custody law finding, not surprisingly, that child sexual abuse was an issue
in some of the child custody cases. At approximately the same time (the early 1990s), the
term 'false memory syndrome' started to come into common usage. In the preceding few
years, many celebritiesSand other high profile persons had 'come out' as having been
abused as children and society in general were s e e d y shocked but not disbelieving that
such things occurred. The topic of child sexual abuse was very 'current' and there
seemed to be great relief that the topic was 'finally out in the open'.
Nearly a decade later, child sexual abuse is still being talked about but it seems
that society is even further fiom believing women and children when they say they have
been abusedO6As author Louise Armstrong has stated "it was not our intention merely to
start a long con~ersation"~
about child sexual abuse. Obviously, the scope of this paper is
not sufficient to examine all the ways in which women's experiences of sexual abuse are
negated. The one I will focus upon is upon the application of the label of 'false memory
syndrome' to many adult women's recollections of childhood sexual abuse. It is my view
that this is proving to be a very effective and insidious tactic in discrediting survivors'
claims both individually and collectively.

I make no claims to 'neutrality' here. While I do not discount the possibility that
inaccurate memories may exist, most women (and men) who 'recover' memories of
sexual abuse in their childhoods are remembering real events8that they had blocked out
of their conscious memories due to the traumatic nature of the events. Traumatic events
other than sexual abuse are often blocked out of individuals' memories because they are
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too difficult to deal with, oniy to resurface later? The Post Traumatic Stress Disorder

(PTSD)suffered by many Vietnam war veterans, survivors of automobile accidents etc.,
While certainly these 'recovered'
often include the symptom of suppressed mem~ries.'~
memories have been the subject of psychological studies, the popular conclusion does not
appear to be that these people are mistaken about what happened to them. However,
popular opinion about recovered memories of child sexual abuse is becoming just that:

that the memories are false, or certainly not true in a legal sense. Why and how that is so

is the subject o f this paper.
Chapter Two discusses the work of two influential social theorists in order to set a
framework through which to demonstrate how the 'false memory syndrome hypothesis'
may be becoming the popular opinion about the veracity (or lack thereof) of recovered

memories of childhood sexual abuse. The first theorist, Joseph Gusfield, writing about
the social construction of public problems, examines the problem of drinking and driving.

He argues that certain phenomena are recognized as problematic in certain time periods
and not in others. In his view public problems are (to some extent) 'socially constructed'.

For example, driving while under the influence of alcohol, while seen as an egregious
social problem in the 1990s, was not so perceived in, say, the 1950s. What Gusfield has
to say about the specifics about drinking-driving are less important (to this project) than
the insights he provides, or helps to clarify, about the distribution of power in society and
the way in which law is employed by elites to legitimate the position of the powerful.
While a straight substitution of the problem of child sexual abuse for that of drinkingdriving is not intended, Gusfield's work helps to illuminate the politics surrounding the

issue of recovered memories of child sexual abuse in some thought-provoking ways- For
example, I argue that child sexual abuse has generally come to be accepted as a public
problem but that presently there is a struggle over whether intra familial sexual abuse is
actually a public problem or whether false memory syndrome is the real problem. This is
not as contradictory as it appears initially. In several senses there are two levels to this
debate. For example, academic Gail Kellough, citing Gusfield, notes:
it has often been noted within social science literature that there is a world
of difference between what one says and what one does. Although reality
is experienced differently from the way it is interpreted within the
totalizing voice of dominant culture, this is not a simple distinction
between words and actions. Rather there are actually two levels of
consciousness or two levels of culture, a public one where values are
articulated for public consumption and a private one where actual
activities require a different kind of explanation.
On one level, child sexual abuse is recognized and socially constructed as a public
problem. There is greater resistance, however, to incesfuouschild sexual abuse being
recognized as a public problem (for reasons that will be further discussed in Chapter
Three). The struggle to keep this particular kind of abuse 'private' through the
employment of the false memory syndrome hypothesis is the topic with which Chapter
Two engages.
The second social theorist whose work I examine in Chapter Two is Stephen J.
Pfohl, who is concerned with the ways in which the concept of deviance is constructed in
our society. In his book, Images of Deviance and Social Control: A Sociological
Historv," Pfohl examines different theories of deviance, focusing upon who is able to
assign the label of 'deviance', to whom, and the result of such labelling in terms of social

control.

I do not argue that there is one answer as to why the belief in the falsity of
recovered memories has become so strong in our society. The popularity of the false
memory hypothesis", however, leads me to think that society's desire to 'blame' the
victim (or, more correctly, her memory) lays at the root of the issue. Pfohl himself
discusses the 'discovery of child abuse' in this book and another separate paper.'" He
notes that previous to this 'discovery', child abuse was not historically 'seen' by medical
professionals and society at large as a problem. As he has applied theories of deviance
and social control to the discovery of child abuse, so I will apply them to the more
specific, and gendered, issue of child sexual abuse and the lure of the false memory
syndrome thesis.
Essentially the argument in Chapter Two is that society 'constructs' social
problems and therefore the same 'objective' reality may be seen as problematic in one
time period and not another. As Gusfield argues, certain conditions must be met for
something to be seen as a 'public', as opposed to a 'private', problem. I will argue that
the conditions do presently exist for child sexual abuse to be 'seen' as a public problem

on the first level that Kellough describes. However, I think that most people are not yet
prepared to deal with this problem of child sexual abuse within the family. Therefore, the
problem of incestuous child sexual abuse is minimized by, among other things, the
application of the false memory hypothesis- As such, the ability of elites to label certain
people or groups as deviant has been found usell, in this context, by a wider segment of
society. As Pfohl describes, elites have made 'deviants' of various groups differently in
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various historical periods, using a myriad of different theoretical explanations and
justifications. His analysis is important to this thesis project as I will argue that, on this
subject, there are issues about which groups (e.g., abusers, survivors, and therapists etc.)

are being constructed as deviant- There are echoes of numerous theories in the debate.
Another concept that could be used to clarify what Gusfield and Pfohl are talking
about essentially, is the creation and recreation of hegemony.'' The work of Antonio
Grarnsci extremely usehl in this regard. However, in this paper the more specific focus
on public problems and the law (Gusfield) and the different ways to create deviance and,
thus, socially control individuals and groups (Pfohl), has proven more illuminating to this

particular project. Had I not been exposed to Gramsci, however, I am not sure that I
would have seen as much in Gusfield and Pfohl and I use his work secondarily to clarify
the link between the two main theorists' work and to my own thesis project.
In the third chapter I move away from theoretical discussions, to a more concrete
examination of the extent to which the false memory syndrome hypothesis has pervaded
public consciousness and why. To this end, I will discuss how the issue has been

represented in the media. Whether or not false memory syndrome existd6 is hotly
debated in both the popular and the scientific press. in the scientific journals the debate is
centred on the details of memory loss and retrieval, although it is no less political than the
debate in the popular press where 'family values', attitudes about women, and the need to
deny certain horrifying realities fight for space and help to cloud the issues. Underneath

all this 'noise' there is a certain fatigue, "enough already. We talked about that.""
author Louise Armstrong notes:

As

It is no wonder that, given the hdamentalist spin that's been overlaid on
the issue- "I believe!"; 'Y don't believe!"; "Infidel"; "Heretic!"- great
numbers of people throughout the land are simply praying for surcease.
And are tempted, in ever greater numbers, to pull the plug on the whole
issue; dismiss the whole lot, if that is the easiest way to tune out the
relentless cro~sfire'~
The easiest way to 'tune out the crossfire' is, I suggest, to accept the false memory
syndrome hypothesis. Of course, there are other simpler and less insidious reasons why
society finds it mcult

to believe people who have recovered previously 'lost' memories.

'Forgetting' or 'repressing' something as significant as sexual abuse does not tit with
most peoples' 'common sense'. The significant amount of time between the alleged
abuse and the coming forward of the survivor doesn't seem 'right' to most people, who
do not suffer fiom Post Traumatic Stress Disorder. Therefore, it may be difficult for most

lay people to understand how someone could bury such a memory. The memories of
children have always been suspect to adults and this is no less true of adult memories of
childhood events.I9 Similarly, the fact that some women recover their memories while in
therapy (although much less than the false memory rhetoric would suggest) leads some

scholars," and, relatedly, media and lay persons, to attribute the memories to 'suggestive'

therapy. Chapter Three concludes by examining the general consensus on the issue of
recovered memories of childhood sexual abuse and then attempts to delineate some
reasons why society may 'consent' to these beliefs, in part due to the sexism still inherent

in our society and the 'common sense' view that prevails.
Chapter Four analyses the legal issues around recovered memories of child sexual
abuse. As many incidents of child sexual abuse are not brought to the courts at all,"
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some readers may wonder why looking at the law is important. I think, as Gusfield does,
that law is an important cultural medium and that it affects society even as society affects
it. The chapter begins, then with a discussion of the importance of law and moves to the
specifics of both the jurisprudence and scholarly commentary on the issue. The Canadian
literature is compared with American commentary, where the issue of recovered
memories has spawned many more cases and commentary than it has (thus far) in
Canada. I examine the state of the law in Canada and briefly touch on some emerging
issues in the United States (as an indication of where Canadian jurisprudence may be
headed). My intention is not merely to review the cases and commentary however, but to
argue that there is a need to make explicit the connection between law and politics.
It is unfashionable perhaps, in this so-called "post-feminist7' age, to admit publicly
that one is a feminist or that gender inequality still exists. Perhaps that is why it seems
that feminists are hampered in their efforts to connect their struggle to defend the concept

and validity of recovered memory with a political understanding of power. Their
opponents (at least on this issue) have no such trepidation, characterizing the feminist
movement as extremely powefil and the leader of some vast conspiracy to disempower
men."
As will be discussed in Chapter Two, issues are not seen as public problems until

they are socially constructed as such, usually by elites. Given the lack of progress that

has been made in identifying abusive family members and in preventing abuse," one
couId argue that the public is either unaware, or chooses to be ignorant, of the number of
children being sexually abused. The most effective weapon against allegations that North

America is a sexually violent society, even within the family unit. is the discrediting of
adult survivors. Children are not as much of a concern because, for the most p a they do
not talk, and are easier to discredit if they do. Calling adults who claim to have been
abused liars is not as effective a strategy. Portraying women as misguided, confused and
easily led however, still appears to resonate, hence 'false memory syndrome'.

I do not wish to gloss over the number of male children who are sexually abused.
By some estimates one third of sexual abuse victims are male ~hildren.'~Whether
societal reaction to male and female victims differs would be an intriguing project.
Interestingly, however, as of 1996, "all of the reported Canadian cases involving
memories which have been found [in a legal sense] to be false and induced by therapy
have involved female complain ants."^ As this paper is about the false memory/recovered
memory debate and my hypothesis is, in part, that 'false memory syndrome' may be an
effective tactic in the discrediting of female survivors, my references to survivors
throughout this thesis project will generally be gender specific to female victims. Is it
possible that sexist notions about women, particularly their 'influenceability', have
helped to make the false memory syndrome hypothesis such an attractive 's~lution''~
to
society's inability or unwillingness to deal with the problem of child sexual abuse?

-
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26. I use 'solution' here in the sense that if child sexual abuse can be denied or
minimized by the acceptance of the false memory hypothesis then the problem is 'solved'
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Chapter Two
The Social Construction of Public Problems and Deviance
Recently, the widespread nature of child sexual abuse has come to be recognized
as a social problem.' The question of why it has taken Canadian society so long to realize
the depths of this problem has much to do, I believe, with what academic Joseph R,

Gusfield calls 'the social construction of public problems'. In other words, something is

not perceived as a problem (or at least as a societal problem as opposed to an individual
one) until it is socially constructed as such, But who constructs this perception and by
what process? Once something is recognized as a problem, how is responsibility
assigned for that problem? How is it 'solved' or made to go away? These complex

issues will be addressed in this chapter by examining Gusfield's thesis on the social
construction of public problems and that of another academic. Stephen J. Pfohl, who
addresses the creation of 'deviance' and related social control. While neither speak
specifically of child sexual abuse, the concepts that they explore are beneficial to an
understanding of the socio-political construction of the discourse around child sexual
abuse today in Canada.

I.

The Social Construction of Public Problems
even to recognize a situation as p W requires a system for categorizing
and defining events. All situations that are experienced by people as
painful do not become matters of public activity and targets for public
action. Neither are they given the same meaning at all times and by all
peoples.'
Joseph R Gusfield posits that the particular case can inform us about the more
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general case- One of his books, The Culture of Public Problems: Drinking-Driving and
the Svmbolic Order,' is about both the general case (the culture of public problems) and
the microcosm (drinking and driving). Some of the same arguments and logic that
Professor Gusfield applies to the drinking driving issue can also be applied to the topic of
this thesis project His arguments about the social construction of public problems (and,
particularly, who constructs them) can be utilized to help illurninate the dynamics of the
construction of other 'social problems.' Gusfield's particular 'public problem" is
drinking-driving, while the 'microcosm' of this paper is the debate around child sexual
abase and 'false' memories.
Observers may note that the problem of widespreadSchild sexual abuse has only
become publicly recognized as a public problem in recent years!

Similarly, drinking and

driving was only 'created' as a social and legal problem a few decades ago. The social
construction of public problems is a multifaceted phenomenon, the examination of which
assists in understanding how the same objective condition is defined as problematic in

one time period but not in another.
Gusfield notes that the problems connected with most public issues arise long
after events and processes are set in motion? For example, driving after having
consumed alcohol is Less socially acceptable in the 1990s than it was in the l95Os,
although the 'objective reality7 of a person driving drunk is the same in both time periods.
Similarly, common sense (and historical records) tell us that child sexual abuse has, to

some degree, occurred for centuries and yet at no time in history has the topic had as
much, or at least the same kind of, 'currency' as it does today.
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There are a number of other reasons why child sexual abuse and the false memory
debate are such a common and controversial topic today. Gusfield contends that a
phenomenon is not a 'public problem' unless there is both a cognitive belief in its
alterability and a moral judgement of its character.'

Until recently, these preconditions

for the recognition of the tragedy of childhood sexual abuse were not met.
Secondly, there is the matter of the 'ownership' of public problems. To *own7a
public problem is to have the ability to create and influence public perceptions of the
'problem'. Gusfield uses this metaphor to emphasize the "attributes of control,
exclusiveness, transferability and potential loss" that are also associated with the
ownership of (real) property. Different groups are unequally situated with regards to the
power, influence and authority to define the reality of the problem. It is the ability to
create and influence public perceptions of the problem that Gusfield identifies as
'ownership'.'* Predictably, like real property, the ownership of public problems is also
unequally distributed.
In Gusfield's drinking-driving examples, it was the churches and the temperance
movement which 'owned' (i-e., controlled the agenda on) alcohol problems in the
nineteenth and early twentieth centuries in the United States. 'Ownership' later passed to
the universities, the medical profession, the problem drinkers themselves, and the

government." The placing of child sexual abuse onto the social and political agenda as
an egregious social problem came through the actions of the feminist movement which, in
Gusfield's sense, had at least partial 'ownership' o f the problem. The capacity of the
feminist movement to 'own'/define the problem of child sexual abuse may have been a
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logical extension of the central analysis of feminism which focused attention on the
existence of a patriarchal society with structuredlgendered inequalities built around
sexual subordination." If it was the (radical) feminist movement" which essentially
'owned' the problem of child sexual abuse for several years, its ownership was not
secure. As Gusfield asserts, 'ownership' of public problems is transferable. It seems
indisputable that at present there is a battle for ownership of the issue being waged
between feminists and the False Memory Syndrome Foundation (FMSF) and other new
right groups. Control over the agenda seems to be sliding toward the FMSF and their

supporters.'" Several years ago the focus of the mental health community and other
concerned groups, such as feminist anti-child abuse organizations, was on alleviating the
trauma experienced by those 'coming out' as incest survivors. Today, in North America

and elsewhere, the recovered memory/false memory debate seems to have superseded
such concerns in the popular and scientific press. Writer Louise Armstrong further argues
that the recovery/addiction movement i s starting to have an influence on the debate

around child sexual abuse. She describes the recovery/addiction movement as being
primarily reactive, apolitical and concerned with the healing processes of individual
survivors. While this movement certainly is not anti-feminist, its focus, Armstrong
argues, tends to depoliticize the nature o f the debate and shift attention away from

accountability/responsibility and, relatedly, to submerge the gendered nature of the
abuse? it is also not focussed on strategies to counter abuse.
Ownership constitutes one piece of the structure of public problems.
Responsibility is another. While there are benefits to 'owning' a problem; there can also
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be benefits to disowning one, particularly in terms of responsibility. Gusfield maintains
that, 'bsomegroups

- . . may be especially interested in avoiding the obligation to be

involved in the problem creating or problem solving process. They deliberately seek to
resist claims that the phenomenon is their problem"" and "quite often those who own a
problem are trying to place obligations on others to behave in a 'proper' fashion and thus
take political responsibility for its solution.""

The above two quotations are concerned with causal responsibility and political
responsibility. Much like Gusfield's alcohol distillers and distributors who 'disown' (or
attempt to dissociate themselves from) the problem of drinking and driving,19 the
figureheads in the battle over false memory are often women. Have men 'disownedT the
problem in terms of causal and political responsibility? Research has shown that the vast
majority of child sexual abuse is committed by men," and yet many of the players on this
field are women. Pamela Freyd co-heads the False Memory Syndrome Foundation with
her husband. She is, by far, the more vocal of the two. She has not been accused of child
sexual abuse but her husband has." Dr. Elizabeth Loftus is the preeminent and oftquoted psychologist disavowing the existence of recovered memories." Many of the profamily values organizations are also headed by women. This is not to suggest that all
men are child abusers or that all men must dedicate themselves to the eradication of child
sexual abuse. My point is simply that men as a group appear to be absent from overt
involvement in the debate, particularly when the gendered nature of child sexual abuse is
considered." Researcher Carolyn Allard also notes that 'Tor the most part, sexual abuse
is an issue being addressed by women.""

Is it likely that some women, such as some
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feminists, have taken 'ownershipTof the problem in recognition of the gendered nature of
child sexual abuse?> And conversely do others, such as those who present themselves as
'defenders of the family', perhaps wish to 'own' the problem (in terms of spearheading
discrediting efforts) in lieu of their male counterparts? Of course, this question could be a
thesis project in itself. I do not claim to have explored all the possibilities therein.

The focus of the recovered memory/Mse memory debate has shifted in the latter
half of the 1990s. Increasingly, the scenario unfolds as such: a person (most often a man)

is accused of child sexual abuse, usually by his now-adult chi~dren,'~
and the blame gets
laid at the feet of therapists" and/or the memories of the survivors" (causal
responsibility). The gendered nature of child sexual abuse and the power differentials
involved are left unexamined. The obligation to 'fix' the problem (political
responsibility) is not on society as a whole. Endemic child sexual abuse is not perceived
by FMSF supporters (and others, as their influence grows) as a symptom of society's

power structures. Rather, (political) responsibility for the 'solution' to the problem is put
upon the survivors, the ideal action of whom is to recant their 'false mem~ries'.'~In
Gusfield's examples, the fault is "in the man, not the b~ttle";'~
certainly it is not with the
alcoholic beverages industry. In the child sexual abuse example, the fault is in the victim,
not the bottle (the abuse). In either example however, effective means of shifting
responsibility (by 'disownershipT)are demonstrated. It is not my argument that the two
are entirely synonymous. Rather, the fact that powerhl groups employ strategies
(perhaps in different ways at different times) to shift blame, and thus political
responsibility for 'solutions', is highlighted.

The three aspects of the structure of public problems are ownership, causation
(causal responsibility), and political obligation (political responsibility). As Gusfield
puts it:
the structure of public problems is then an arena of conflict in which a set
of groups and institutions, often including governmental agencies,
compete and struggle over ownership and disownenhip, the acceptance of
causal theories, and the f ~ a t i o nof responsibility."

The relationships between these three elements form the crux of Gusfield's study.
Gusfield's work is concerned with, as he puts it, "the ways in which science
provides compelling argument^."^' Rather than viewing science in the traditional sense,
as a neutral process of certain and accurate method; Gusfield asks the reader to think of

scientific presentations as a form of rhetoric that is calculated to induce belief.j3
Similarly, some feminist scholar^ have questioned the 'objectivity' of science, and
contest "the notion of pure research which is free from value-laden theorie~."'~Gusfield
posits that:
the most subtle forms of social control are those we least recognize as
such. Precisely because the categories of understanding and meaning
provide so powefil a constraint to what we experience and how we think
about that experience, they prevent awareness of alternative ways of
conceiving events and processes. Because they lead us to "see" the
accustomed forms as the only reality they minimize and obscure the
possible conflicts and the volitionary decisions that have helped construct
that "reality."36

If one views scientific presentations as rhetoric rather than as unquestionable fact, it is
possible to question the 'facts' that emerge from them?' As will be discussed further in
Chapter Three, several researchers on the pro-recovered memories side of the debate have
stated that the debate is not solely based on scientific factors given that the research is not
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conclusive in either direction. Instead, they admit, the position that researchers take must
necessarily be, at least partially, socio-politically motivated?
Gusfield argues that the theory of the incompetent driver has been, thus far, the
focus of accident research to the exclusion of alternate theories such as the 'unsafe car'
thesis. According to Gusfield:

results of objective realities in any direct, compelling
such foci are
fashion but are deeply influenced by the social and cultural organization by
which attention is directed down some avenues and away from
Implicit in our generally unfailing faith in the pronouncements of science is the notion of
legitimacy. Certain persons, scientists being a paradigmatic example, are publicly
accepted as legitimate and authoritative and, thus, so are their viewpoints.''

While in the

false memory debate there are scientists on both sides of the debate with convincing
arguments, the notion of legitimacy is still an intriguing concept. When the locus of
'legitimacy' in the recovered memory debate is examined, it appears that the odds are
stacked in favour of proponents of the false memory thesis. Scientists are often perceived
as more legitimate than thempisdl who are often accused in the recovered memory
debate of 'implanting7 false memories in patients. So while a pro-recovered memory
scientist may 'neutralize' a pro-FMS scientist (equal in terms of 'legitimacy'), a pro-FMS
scientist 'trumps' a therapist who believes his or her clients' recovered memories.
Regarding other agents in the debate, men have more legitimacy than women;" and the
word of a parent is generally believed over that of a child, even an adult child.
Within Gusfield's theory there are two components to the structure of knowledge
about auto accidents. The first is cultural organization, found in the linguistic and logical

21
categories used to think about auto accidents." The analysis of cultural organization is a
study of cognitive order. It is about what is selected as the content of public reality - the
symbolic categories through which auto accidents and deaths are perceived? It tells us
what 'auto accidents7or 'sexual abuse' mean, how they are interpreted and how they are
made into objects of thought?

Issues of political and causal responsibility are involved,

in that how a problem is conceptualized influences the policy making process. The policy
making apparatus is the point at which political responsibility is placed, which in turn
may influence theories on causation-

The second component of the structure of knowledge that Professor Gusfield
describes is social organization. This is described as the pattern of activities through
which "phenomena become accessible and systemized into data and theory.'*6 In other
words, what facts are gathered, how and by whom and how are they processed and
presented? The analysis of social organization, then, is the study of organized actions.
The essential question becomes "who are the aggregators and transmitters of the public
reality of "" a particular phenomenon?:
Because such facts are not records of individual events but are rather
aggregations of data, amassed and presented, the "discovery " of public
facts is a process of social organization. Someone must engage in
monitoring, recording, aggregating, analysing, and transmitting the
separate and individual events into the public reality of "auto accidents and
deaths." At every stage in this process human choices of selection and
interpretation operate."'
As 'responsibility1is connected to cultural organization, 'ownership' is particularly
significant to social organization in that the powerful have more opportunity to control
the data gathering and dissemination process and therefore put their own 'spin' upon it."'

Thus, the uncertain, inconsistent and inaccurate is transformed into a public system of
certain and consistent knowledge in ways which heighten its believability and its dramatic
impact." Gusfield suggests that it is helpful to try perceiving from a different viewpoint
as "such games of imagination make one conscious of the problem of how fact is created
and certified in the public arena."*'
The thesis that it is the -unsafe driver' that causes accidents considers each
accident to be a separate event and seeks a solution for it individually. Similarly,
individualizing sexual abuse as being caused by 'deviants' de-politicizes the issue. To
Gusfield, such individualisation "of the event keeps alive the sense of a drama of conflict
against disordered persons.""

Conversely the 'unsafe car' thesis or the 'sexually violent

society' thesis provides a view of accidentdabuse in the aggregate and directs the search
for solutions through aggregate policies. As Gusfield explains:
The movement to produce safer cars accepts accidents as a given -as
inevitable or probable, rather than as random or inexplicable events. It
attempts to heighten the public consciousness of the individual event as
embedded in a collective and aggregate process.s3
To what extent can these observations be applied to the debate around child sexual
abuse? First, authority figures tend to blame either the individual perpetrators or the
individual victims for their 'performance of deviance,' rather than regarding sexual abuse

as a social problem? One solution, then, is to lock up the offender, place him into
psychiatric treatment or at least remove him from proximity to children. Another solution
is to blame the victim: either her actions, or her memory. While the 'unsafe car' thesis
may riot be perfectly analogous, I think it is arguable that 'society' has failed to look at

child sexual abuse as an 'unsafe7/sexually violent society problem. Instead 'monsters' or
'lunatics' are created of those involved- There is Little suggestion that society is, at least
partially, to blame. To 'see7 automobile accidents as as much a function of unsafe cars

and unsafe roads as unsafe drivers, is to consider driving-related casualties as a cost of
using automobiles? is it analogous to see child sexual abuse as a cost of the power
hierarchy and the level of sexual violence in our society?
What is the benefit of portraying drinking drivers as problem drinkers (or even
alcoholics)? If, in fact most persons cited for drinking and driving are actually not
'problem drinkers' and are not particularly 'impaired',
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what is the gain in portraying

them in this manner? Perhaps it is that:
if the problem drinker has been stigmatized as responsible for drinkingdriving and the drinking-driver stigmatized as a deviant drinker, in this
process the "social drinker," the convivial "solid citizen," has been "taken
off the hook" and absolved of deviance. The contrasting archetype - the
social drinker -- is an "emng driver" when he strays. He is a man of
rationality and basic good will who "can be dissuaded." Such a man is not
very likely to be a drinking-driver: a social drinker might err once in the
excessive use of alcohol sufficient to result in his arrest but he would not
be likely to repeat his indiscretion. If not exactly heroic, the social drinker
is neither villainous nor venal."
And so, the myth of the 'killer drunk' is created. The 'killer-drunk' is a character so

completely reprehensible that he risks his own and other peoples7 lives with his
"irresponsibility and hedonistic life~tyle,'"~while "the social drinker is ~veryman."" So
too, it is only 'sick perverts' that abuse children, and not 'ordinary family members'. The
more someone is perceived as an 'ordinary family member', the less likely they are,
applying Gusfield's theory, to be labelled as the 'deviant' in a child abuse situation.
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As Gusfield elaborates, the myth of the killer drunk is both cognitive and moral.60
This myth:
organizes the cognitive and moral order of the world into a form which
can be utilized to make sense out of the incidence of auto accidents and
fatalities. As model, as iconic metaphor, it presents a narrative which
constitutes a guide to understanding other events!'

By deviantizing the drinking driver, 'we' cannot be held responsible for his or her actions
and we are in no danger of becoming embroiled in such a situation ourselves. Further,
the costs of operating automobiles can be blamed on some 'bad' people rather than

having to acknowledge the human cost of this now indispensable form of transportation.
Of course, attitudes have changed considerably since the publication of this work in 1981.

At some point, conditions became conducive to the social construction of drinking and
driving as a social problem. In the present day, very low levels of alcohol consumption
whilst operating a motor vehicle could result in the deviantization of the driver causing an
accident. However, the narrative has only shifted. It is still the 'bad' person, who drank
alcohol (albeit a much smaller amount than previously), who can be blamed for the
human cost of operating automobiles.
As Gusfield suggests, this narrative can be applied to other events. The cry of

'false memory syndrome' seems to occur primarily where the alleged perpetrator is
closely linked to the alleged victim? I will argue that this is, in part, because an adult
child accusing her father of child sexual abuse hits too close to home. A 'known sex
offender' who has been in and out of psychiatric treatment, who has no close family ties
is not enough like 'the average person' to threaten their view of the world. Likewise:

The emergence of the problem drinker as drinking-driver and the location
of one major source of problem drinkers in the lowest categories of the
social hierarchy in Waller's paper does place the problem outside the scene
of the solid citizen. As long as the social drinker was the potential source
of the problem of auto accidents due to drink, a prevalent style of stable
middle- and working-class drinking habits was under impeachmentd3

Of course, the public perception of the drinking-driver has changed significantly since the
publication of Gusfield's book. This is partly my point. The 'social construction' of
public problems changes over time. For the purposes of this thesis, however,
comparisons between how drinking-drivers were perceived during the time of the writing
of Gusfield's book and how the problem of child sexual abuse is being 'socially
constructed7now are illuminating.
The creation of the killer-drunk, like the 'real rapistyMor the stereotypical 'child

molester'. allows citizens to distance themselves fiom these crimes, both as individuals
and collectively. According to this sort of 'wilful blindnessr, the people who commit

these crimes are 'deviants'; they are not the least bit like the 'average person'. Thus, they
can be considered as an aberration fiom society, rather than as a creation of it. Again, this
rationale is an echo of the liberalism inherent in Canadian society. Even within feminism
there is such a split. According to liberal feminism, sexism is an aberration that can be
eliminated through formal equality? According to radical feminism, sexism is systemic
and is endemic to a patriarchal, hierarchically constructed society?

In a liberal 1egaVcrirninaljustice system it is these 'deviants' who are generally
made subject to legal edorcement. Gusfield analyses the law with respect to drinking
and driving "as a system of communications, not only in its manifest language but also in

the metaphorical symbolism of its latent meanings.'"'

In studying law as a mechanism in

the definition and solution of public problems, Gusfield is less interested in the study of
law's possible utilitarian effects (deterrence, preventing this particular person fiom
driving etc.) than in "the cultural attributes of law as an embodiment of meaning, a way to
think about the phenomenon of drinking-driving or the character of the drinking driver."'
As Gusfield notes in a chapter entitled Law as Public Culture*"within legal

doctrine a difference is made even between the 'ordinary violator' and the 'criminal'."69

This is clear in the case of drinking-driving. Doctrinally, drinking-driving differs &om
'ordinary' traffic offenses both in its legal sanctions and in its moral status. While "traflic
offenses, in usual circumstances, are small sins, minor delicts, and afford no basis for
stigma, deviance, or abnormality, let alone crime:"'*
the drinking driver is arrested and placed in custody: the t . i c violator is
cited and permitted to return to trafic. The boundary between the two
"crimes" is made when the DUIA offender is apprehended, put in the back
seat of a squad car in which the inside door handles have been removed,
read his rights, and possibly handcuffed."
It is made clear that the drinking-driver has done something seriously wrong.

After the initial apprehension however, drinking-driving may have been treated

more Iike a traffic violation than a 'criminal action', particularly in that the actual
punishments meted out were often far below those prescribed and advised." As Gusfield
notes:
The limited enforcement of the judicial and legislative ciassification of
drinking-drivers as morally corrupt underlines the fact that a different
perspective on drinking-driving exists situationally, in the particulars of
the routine transaction of daily events, rather than in the public
pronouncements of official governing agentsn

Similarly, 'on paper' any type of sexual violence is legally unacceptable. 'Situationally'

as Kellough's interpretation would also
however, it often goes un- or under-p~nished'~
suggest.75
As Gusfield posits, "the law has a universalistic character; it represents a

judgement of a situation irrespective of the persons involved in the individual case."76 He
argues that even the language of legal decisions can obscure the personal attributes of the
individuals involved. Whether the accused are Black or white, male or female, young or
old appears to be of no consequence. However, in practice, such considerations are
hardly absent; "they are part of the way in which rough justice is meted out and a sense of
fairness maintained."" Therefore,:
The idea of law as a statement of a moral reality, . . . is seemingly
contradicted in the process by which the drinking-driving event becomes a
"fact" in judicial practice. Here it is a negotiated reality . . . It is a result
of values, organizational constraints, pragmatic contingencies, and
bargaining between the relevant parties, considerations that make it a
matter of the choice, discretion, and power of the several parties,
interacting in the process of law. It is in this sense that "driving while
under the influence of alcohol" is a social construction a creation of
human beings and not a direct representation of an objective fact."

-

Ln a 'negotiated reality', it is not difficult to imagine how the above factors (some of
which may be particularly pronounced in child sexual abuse cases, such as the power
differential between the parties etc.) outlined by Gusfield would apply to other situations.
Gusfield continues to build upon this analysis of "law as a self contained cultural
product."79 Quoting Thurman Arnold, he posits that there are two distinct problems of
criminal administration; the keeping of order, and the "dramatization of the moral notions
of the community.""

Here, Gusfield is more interested in the latter, law as a form of

communication rather than as a mechanism for keeping order in the community,:

My concern here is with another aspect of legal acts, their symbolic forms
as communications - as narratives, stories, tales, as public legend and
myth. Seen as culture, law takes its place alongside other forms of art literature, painting, sculpture, science, religious ceremony?
Further, he contends that:
the dramatic qualities of legal acts i&e a situation with a visible
meaning, an understanding of which can be attributed by the observers to
the general public. Whatever the situated acts may be, the public, official,
communal meaning is portrayed and fixed by public legal acts?
What this means in relation to the prosecution (or lack thereof) of child sexual abuse
cases will be further examined in Chapter Four of this thesis. My point here, arising from
Gusfield's symbolic analysis of law, is that advocates cannot afford to relinquish the law
as an arena of social struggle given the "communal meaning that is portrayed and fixed by
public legal acts" including the bringing forward of cases at all. Law has a

communicative, cultural role in addition to (and perhaps more importantly than) its
normative, instrumental one (the outcomes in individual cases).
The concept that the law has a communicative, cultural role can be linked to the
construct of hegemony. Gusfield explicitly chooses not to discuss the concept of
hegemony in this book. He notes that while some of his work may seem like a
restatement of what Gramscian theorists have referred to as 'cultural hegemony', he
avoids "examining the relation of drinking-driving knowledge to the interests, values, and
sentiments of particular groups, classes or occupations,"" because his concern is 'public
culture', in particular, ''the symbolic and mythic character of that c u l t ~ r e so
"~
emphasized. Although he avoids using the word hegemony, it seems that the public's

'consent' to have their reality constructed by others is certainly a major point of
GusfieId's argument. He states:
Here the emphasis is on the way in which the ruling groups create
legitimation and functional response to their power and interests not by
direct assertion of power but by construction of a cognitive and moral
reality, a set of motives and directions in the ruled which are consistent
with the needs and interests of the ruling groups."
While the concept of hegemony is use11 to this thesis project (and in fact, I will
be touching on the work of Antonio Gramsci in slightly more detail in Chapter Three),

Gusfield's specific example of the social construction of a public problem has been
helpfid in that it demonstrates how the 'construction' of one public problem can relate to
the construction of another. His discussion of the communicative, cultural aspects of law
will be W e r examined in Chapter Four.

In the next section of this chapter the thesis of Stephen Pfohl will be examined.
Pfohl discusses the 'social construction' of deviance and the social control of the
resulting 'deviants'. The most compelling point of his examination of numerous theories
of deviance to the arguments in this thesis project is that certain groups within society
have historically been able to assign the label of 'deviant' to those who threaten their
position. They have done so at different times, employing different theories of deviance.
Pfohl's theories are helpll in examining how it is the survivors and the therapists of
survivors who are being made the 'deviants' in the false memory hypothesis as part of the
struggle over 'ownership' of child sexual abuse as a social problem.

30
11.

On Deviance and Social Control

In his book, Images of Deviance and Social Control: A Socioloeical his tor^,^^
Stephen Pfohl seeks to "systematically explore the ways that certain political
commitments become attached to our images of deviance and social control." While
Pfohl is primarily discussing crimiial deviance in this particular work, much of his theory
can be extrapolated to other behaviours that society deems deviant, Certainly, Pfohi
himself suggests this when he notes that "power relations penetrate dl discussions of
deviance.""

'Deviance' then can be viewed, as other sociologists have often contended,=

as socially constructed by power relations. When the powedul are successful in attaching
the label of 'deviance' to a nonconforming or otherwise threatening group the chances of

regaining control or power over that group are increased. More importantly perhaps, the
powerfid group's position remains stable.
Pfohl examines a variety of important theoretical perspectives on deviance in
order to illustrate both the power dynamics involved and the reasons why the term
'deviant' is such a p o w e m tool in the arsenal of those who benefit fiom the status quo.

Central to Pfohl's thesis is the concept of power -- the power to define what is deviant (or
its reverse; 'acceptable' behaviour) and what should be done about such deviance (social
control). In terms of this focus on power relations, Pfohi's work shares a strong
connection to the theories of Gusfield and Gramsci. While Pfohl echoes many of the
same themes as Gusfield and Gramsci, his more specialised analysis on the concept and
meaning of deviance is valuable to this paper because of the implicit labelling that 'false
memory syndrome' hypothesis entails.

The concept of deviance, particularly how it is constructed and why, is central to
this paper for two reasons. The first quite simply is to illustrate how the 'false memory'
movement has operated to 'make deviant' and thus stigmatize and delegitimate survivors
of childhood sexual abuse. Even the term, 'false memory', implies deviance - a mental
lapse - as does much of the rhetoric of the False Memory movement. The False Memory
Syndrome Foundation's characterization of the typical 'false memory7 victim is that of a
woman who goes into therapy for another problem (hence, there is already something
'wrong' with her) and, once there, becomes increasingly open to the therapist's suggestions
that she was sexually abused as a child!9
Secondly, and more importantly, I will examine 'deviantization7 as a political
strategy in the struggle to maintain social control as it applies to both the general case
(through Pfohlrs work) and the particular case of child sexual abuse. As Pfohl notes:
Deviants are only one part of the story of deviance and social control.
Deviants never exist except in opposition to those they threaten and those
who have enough power to control against such threats. The outcome of
the battle of deviance and social control is this. Winners obtain the
privilege of organizing social life as they see fit. Losers are trapped within
the vision of other^.^
It is not dificult to understand that the general public does not want to
acknowledge child sexual abuse as endemic to our culture. It is easier to create 'deviants'
of the perpetrators or the victims. It is my contention that a worldview where the alleged
victims of such abuse are mistaken (actually, suffering fiom a 'syndrome') may be more
palatable than the idea that a substantial number o f adults sexually abuse children.
The different sociological perspectives on deviance discussed by PfohI,:
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provide us with an image of what something is and how we might best act
toward it. They name something as this type of thing and not that. They
provide us with a sense of being in a world of relatively fixed forms and
content. . . Without them we would be lost in space and time. Everything
would be undefmed, in flux, without order, chaotic?'
Without theoretical perspectives, any kind of coherent 'understanding' of the world is

virtually impossible. Both this 'understanding' and theoretical perspectives may well be
illusionary but they are, nevertheless, necessary and powerful illusions?
Over the years sociologists have developed a number of formal theories on
deviance. Many of Pfohi's insights about these different theoretical perspectives and
their origins shed light on the construction and solidification of 'false memory syndrome'

as a newer but, I believe, extremely dangerous, form of 'deviance'.

111.

Formal Theories of Deviance
Pfohl states that "any one human act can be conceptualized in terms of literally

hundreds of formal theoretical perspectives.'"f3 This is also true of perspectives on
deviance and social control. Pfohl examines nine theoretical perspectives on deviance
and social control. Eachof these perspectives offers a distinct theoretical concept of what

deviance is, how it is best studied, and how it should be controlled.

I will, as Pfohl has done, discuss these perspectives in order of the general time
periods in which they emerged as important. While some of these perspectives are past
their peak influentially, vestiges fiom all of these perspectives continue to resonate in the
debate today. Furthermore, there is considerable overlap among the different perspectives

and they continue to influence each other.
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The first two perspectives that Pfohl deals with are the Demonic Perspective and
the Classical Perspective. The first, as the name would suggest?characterizes instances o f
deviance as caused by demonic possession. This perspective originated in antiquity and
was the predominant interpretation of deviance until the Enlightenment during the

eighteenth century. The classical perspective, on the other hand, characterizes the deviant

as a rational hedonist. Deviance is a rationally calculated choice where maximum
pleasure is achiwed at the cost of minimum pin." As discussed by Pfohi, the c1assica.I
perspective emerged in the eighteenth century, in the writings of scholars such as Cesare
Beccaria and Jeremy Bentham who "viewed themselves as enlightened reformers, guiding
society away from some dark ages of superstitious and arbitrary social control toward a
new era based upon the rational, fair and consistent application of human reason.'*'
Pfohl differentiates the two aforementioned perspectives by noting:
Whereas demonic thinking emphasized the influence of supernatural
forces, classical theorists conceived as humans as uninfluenced by
anything but the calculative rationality of human reason. Deviance, like
any other human act, was viewed as a freely calculated choice to maximize
pleasure and minimize pain?

The third perspective that Pfohl discusses is the pathological perspective, or
deviance as sickness. This perspective gained prominence in the late nineteenth century.
Simply, the thrust of this perspective is that deviance is a product of sickness rather than
of sin. Deviants, according to this perspective, do not choose to be deviant. My primary
interest in this perspective is to illustrate how survivors of childhood sexual abuse are
being presented by the fdse memory movement as having 'defective' memories. The
pathological perspective allows those who do not wish to admit to the epidemic rate of

child sexual abuse to find an explanation for the number of complaints while not
branding such complainants as liars. As a political strategy, characterizing alleged
victims of child sexual abuse as sick is much more acceptable than labelling them as bad
or evil. Furthermore, it still allows for the discounting of their claims as their
'defectiveness' means that such claims can be dismissed. It is not mystifying why this
perspective would gain such popularity. In all "pathological theories are successII not
because they are correct but b e c a w they are attractive to a particular historical audience -

- an audience thirsty for simple solutions to complex problems.'"

Child sexual abuse is a

decidedly complex social problem. Taking real steps to address this problem is and will
continue to be extremely difficult. One can see how a simple 'solution' would be
a~pealing.9~
Pfohl exposes some of the shortcomings of the pathological perspective. The
most important of these, I think, are that it reduces complex social problems to individual
sickness and that it ignores the "essential politicality of all nonconformity.'*

On the one

hand child sexual abuse is seen as a massive social problem. Even fairly conservative
statistics will tell us that.Iw And yet the current emphasis on 'false memory' allows this
painful reality to be ignored by individualizing the problem to singular 'confused'
complainants. Individualizing the problem de-politicizes it. Further, the power structure
of society is not questioned by elites- The innocence of alleged perpetrators or political
motivations for stifling allegations of abuse are not examined.

The Social Disorganization perspective emerged in the 1920's in the writings and
'
classical and pathological
research of sociologists at the University of ~ h i c a g o . ' ~Where

theorizing emphasized individual actions or maladies (rational choice and illness
respectively), these sociotogists emphasized social causation. Under this theory, deviance

is seen as a by-product of rapid social change.lO' Nonconformity increases when there is
too much change in too short a period of time, disrupting the normative order of society.

During the 'disorganization' phase (i-e., prior to reorganization) conflicting
normative b e w o r k s would operate, nonnative competition, conflict or dissensus being
a key characteristic of social di~or~anization.'~'
An increase in deviant behaviour is a byproduct of this social disorganization, according to this perspective, in that "the normative
web of society has been stripped of its power to control people."@
' '

Therefore, an

increasing number of people drift toward deviance.
Unlike the pathological perspective, the social disorganization perspective does
not individualize social problems. In fact, notes Pfohl, "disorganization theorists believed
it would be a major mistake to treat the individual in isolation fiorn his or her
disorganizational malaise."'05 The social disorganization theory was a major break from
earlier theories in that it was part of a group of theories that came to examine the societal
roots of 'deviance', rather than focusing solely on the individual's 'problem', be it
'demonic possession', 'rational hedonism' or 'sickness7.
Certainly two types of possible 'deviants' (alleged child molesters and
complainants with alleged 'false memories') involved in the debate around child sexual
abuse have been characterized as being created by rapid social change. The 'increase' in
child sexual abuse has been linked, by churches and 'pro-family' groups at the very least,
to the 'declining morality' and/or the increasing 'sexual permissiveness' of our society.

.
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Similarly, the increase in the number of allegations of childhood sexual abuse is
characterized by the false memory movement as being a result of feminism, partly in that
'feminist' therapists (another group that can be constructed as 'deviant' in order to shift
the focus from perpetrators) convince a woman she was abused as a child.Io6 The
feminist movement has been characterized (by those who do not agree with its principles)
as having produced 'rapid social change'. However, unlike the University of Chicago
sociologists, those interested in maintaining the status quo would be more likely to
perceive of change and 'social disorganization' in a negative manner.
Some people do, perhaps, attribute the increase in allegations of child sexual
abuse to 'rapid change'. However, to view deviance as solely a product of social
disorganization is to ignore the political character of social problems.
The Functionalist Perspective on deviance differs from the previously discussed
theories in that it emphasizes the positive aspects of deviance. In this perspective
deviance can be seen as 'functional' in that it has positive consequences for the
organization of society as a whole by strengthening the bonds of an existing social order.

The view of deviance as constructive is commonly traced to French social theorist Emile
Durkheim. To Durkheirn, deviance was an aspect of social life that was both universal
and necessary and, therefore, normal; "an omnipresent feature of social life necessary for
the existence of a stable social order."107As Pfohl writes:
According to Durkheim and other functionalists, deviance contributes to
social order in several ways: by setting moral boundaries, strengthening ingroup solidarity, allowing for adaptive innovation, and reducing internal
societal tensions'08
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The boundary-setting fhction of deviance is fairly self-explanatory. Functionalists posit
that the concept of 'deviance' helps to define the moral boundaries between right and
wrong. Punishment of deviance creates a disincentive and informs members of society of
what not to be or act like. In essence, the boundaries marked by the label of 'deviance'
let people know what is expected of them; "(w)e are provided with a kind of moral map
to guide us in the do's and don'ts

of everyday social Life."'"

In fact, under the

functionalist perspective, "(w)ithout deviance there will be no moral boundaries, and
without such boundaries there can be no ~ociety.""~

The in-group solidarity fostered by deviance is achieved by collective opposition
to the normative threats of nonconformity. This 'war' on deviant 'outsiders' may help to
strengthen the social bonds of non-deviant 'insiders'.

I

'

Functionalists posit that deviance also has a tension-reduction function, as a safety
valve for societal tensions. Scapegoating certain groups, often minorities, allows society
as a whole to project some of its problems onto the shoulders of these 'deviant' groups."'

Pfohl notes that:
Minorities, for instance, may be blamed for tensions produced by society
as a whole. By scapegoating its own problems on witches, hippies, Jews,
Communists, welfare recipients, or homosexuals, society may temporarily
drain off some of its own self-produced contradictions and tensions.'13
Similarly, designating adult survivors or their therapists as deviant allows society to
disengage itself from dealing with (or reduce the tension of dealing with) what, if it were
to be believed, is a tragic and seemingly almost insurmountable problem.
While hctionalists focus on the positive aspects of deviance, they also note that
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too much deviance is counterproductive. Accordingly, when deviance exceeds a certain
level social control is employed. Durkheim's statements about the usehrlness of deviance
were prefaced by the qualification that it not exceed a certain level. Influential modem
hctionalist Talcott Parsons was greatly concerned with 'excess deviance'. Parsons and
other modem fUnctionalists noted that the four main mechanisms of social control were:
socialization, profit, persuasion, and (failing ail else) coercion.
Socialization is the k t line of defence against deviance. If socialization worked
perfectly there would be no need for other control mechanisms. However, socialization is
generally a very effective mechanism, teaching people to "internalize the patterned roles
necessary for achieving social equilibri~m.""~Certainly the 'taboo' of speaking about
incest is firmly entrenched, both to maintain family equilibrium and social equilibrium. If
this fails, profit may serve to reinforce equilibrium-edorcing behaviours. There is a very
specific example of the profit motive in the area of civil sexual abuse cases. Louise
Armstrong notes in her book, Rocking the Cradle of Sexual Politics: What Hamened
When Women Said In~est,"~
that many out-of-court settlements involving adult survivors
suing their molesters civilly involve a subsequent 'gag-order'. Under such an order, the
victim may no longer discuss her or his molestation publicly, as a condition of the
settlement.' l6
Parsons identifies persuasion as the third mechanism of social control. He notes
that persuasion may attempt to correct an existing pattern of deviance, such as a minister
delivering a sermon to sinners or a psychiatrist urging a patient to gain insight into their
psychological deviance.'" Parents attempting to persuade their daughter to believe that
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her therapist has brainwashed her into thinking she was abused could be a pertinent
example. Other forms of persuasion may be aimed at preventing deviance, rather than
correcting it. Pfohl gives the example of television advertising, which may induce us to
act, feel or look a certain way."'
Socialization, profit, and persuasion together are thought to contribute to social
control by providing, reinforcing, and legitimi7.ing conformity. However. these three
mechanisms are not always foolproof. To fimctionalists, coercion is the 'trump card' in

maintaining social control.' l9
While devotees of the hctionalist perspective make convincing arguments as to
the positive contributions of deviance to social order, it must be recognized that any
existing 'social order' is invariably organized to the benefit of the powerful. Indeed,
labelling child molesters as 'deviant' implies that child molestation is not a widespread
phenomenon. Further, it is likely that only certain people will be labelled as deviant.
Society is loath to designate as such those who are otherwise 'normal', i-e., powerful.
Therefore, the true 'deviant' must be someone else. In the case of child sexual abuse, is it

the 'conhsed' woman who claims to be a survivor or her 'feminist' therapist that is likely
to be labelled 'deviant'. As previously noted, having these persons labelled as deviant
delegitimates their claims, thus allowing society to dismiss them and yet create
scapegoats on which to blame (or partially blame) perceived social problems, such as the
high rate of family breakdowns. Pfohl notes that the universality of "objects of public
scorn and condemnation suggest that the consequences of deviance may sometimes be
po~itive.""~Clearly, however, not all groups or individuals benefit from the existence of

'deviance'. For example, it would be absurd to assert that all Germans benefitted equally
fiom the deviantization of the Jews during Hitler's reign. In an unequal society the
functions of deviance will not be equally distributed. Under the functionalist perspective
the benefits are recited without exploring who controls the system."'

Like the previously

discussed theories, the functional perspective of deviance as (generally) normal and
positive fails to account for the political character of deviance.
However, a M e r perspective that Pfohl discusses is primarily concerned with
power relationships in 'creating' deviance, The Societal Reaction Perspective emerged as
a major theoretical perspective in the 1960s and differed greatly fiom other theoretical

perspectives in that it acknowledged power differentials. The essential thesis of the
Societal Reaction Perspective is that nothing is deviant until labelled so by someone else.
According to societal reaction theorist Howard S. Becker:
Deviance is not the qudity of the act the person commits, but rather a
consequence of the application of rules and sanctions to an 'offender'.
The deviant is one to whom the label has been successfully applied;
deviant behaviour is behaviour that people so label.'"
In both The Other SideIz-'and Out~iders,"~
Becker suggests that deviant labels arise as the
result of the efforts of powerful 'moral entrepreneurs'; people or groups who lobby for
the deviantization of certain types of behaviour.

The societal reaction perspective has as a central concern the concept of power as
a driving force behind the labelling process. Power differentials among individuals or

groups translate into differences in the ability to label. According to Becker:

(t)he groups whose social position gives them weapons and power are best
able to enforce their rules, Distinctions of age, sex, ethnicity, and class are
all related to differences in power, which accounts for the differences in
the degree to which groups, so distinguished can make rules for othersi3
Certainly, the fact that women and children generally have less power, as groups and as
individuals, than men can be seen as a leading factor in who is assigned the 'deviant'
label in cases of child sexual abuse allegations. Also, it stands to reason that those men
higher up the social ladder are least likely to be caught, reported, prosecuted or punished
due to the 'differential ~urveillance'"~different classes, races etc. of men receive. As
previously noted, white, upper and middle-income men are generally the 'labellers' to
begin with. 'Claims-making' activity, as Pfohl points out, is generally carried out by
"groups with sufficient power are able to stake and defend their claims regarding what
(and, I would add, who) should be considered deviant.""'
Pfohl examines the 'discovery' of child abuse, in both his bookE8and in a
separate paper entitled ''The "Discovery" of Child ~buse."'" He writes that although
child abuse undoubtably existed before the 1960s, no laws prohibiting such abuse where
enacted until that time. Then, within a very few years, all 50 US.states "discovered"
child abuse and hurriedly passed legislation calling for its contr01."~ He notes that:
there were several attempts to draw attention to this problem during the
nineteenth and early twentieth centuries. None, however had the backing
of groups powerfid enough to break the legal hold that parents had over
children. Rather than deviantize violent parents, early efforts to fight child
abuse generally resulted in institutionalizing beaten children"'
This links to Gusfield's thesis that certain 'social problems' are recognized as such in
certain time periods and not in others. It appears that certain preconditions must be met
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in order for this 'discovery' to occur. Up until the 1960s it appears that doctors had not
'seen' violence against children- Pfohl attributes this 'blindness' to several factors- For
example, seeing a b w might subordinate medicine to the interests of another profession
(the law). Further, doctors were not trained to recognize child abuse and may have

wanted to avoid the psychological horror of child abuse. According to Pfohl, the failure
of doctors "tosee child abuse far what it was involved not bad motives but a socially
organised lack of perception; ...that kept them from coming into conflict with their
organized professional interests."I3' Interestingly enough, when child abuse was
'discovered' by the medical profession, it became categorized as a 'syndrome' and its
perpetrators would generally be treated rather than punished.Is3

The societal reaction perspective is undoubtably one of the most important to the
study of deviance and social control. It clearly links the study of deviance with the study

of sociai control and thus accounts for the existence of power differentials between
individuals and groups in ways that many other perspectives fail to do. Further, the
societal reaction perspective treats official statistics as a "topic for research rather than as
reliable data"Iw on deviance; it makes the official production and recording of deviance
as much a topic for investigation as the distribution of deviance within the population.

The last perspective that Pfohl examines is what he calls a 'more reflective'
understanding of deviance and social control, the critical perspective. He discusses the
work of psychologist Rollo May. May suggests that both deviance and social control are
about power; "the twin blades of a power struggle, each like a razor slashing into the
other's ability to transform the world in its own image and likene~s."'~~
This is, of

course, a more 'reciprocal' relationship than previously suggested. Pfohl summarizes
May's views as:
Social control is always an exercise of power. Does that mean that social
control is an exercise of power by some people over others a
hierarchical exercise of power such that some have more at the expense of
those who have less? Ifthis is the case, then deviance is always a power
struggle too, an effort to reassert or regain power in relation to controllers
who limit one's access to power in the first place'36

-

Pfohl finds this way of looking at social control and deviance troubling in that, if true
(that power is a basic feature of all human action), then the core of human social
existence must be critically reexamined. Is it inevitable that in this inescapable power
struggle, one side must triumph and brand the other as deviant? Or, Pfohl asks,:
is it possible to exert power without exerting restrictive power over the
power of others? Is it possible, in other words, to socially structure power
such that power relations are more reciprocal than hierarchical, such that
power struggles might be resolved by reconciliation rather than conquesk
such that power may collectively be shared instead of institutionally
stratified? An inquiry into such possibilities marks the beginning of the
critical perspective on deviance and social contr01'~'
According to Pfohl:
The critical perspective proposes that, in a society stratified by a
hierarchical structuring of power, the social control of deviance will be
shaped by the interests of those in positions of established power. The
categorization of certain acts of deviance is one way to suppress the
resistance of those who threaten existing arrangements of power.
The categorization of people as deviant is an important tool in the
production and reproduction of social inequality. If the "haves" had to
constantly use force to keep an upper hand over the "have-nots," life
would be little more than an ongoing war between opposing interests. But
what if the haves successllly produce the impression that many of the
have-nots are to blame for their own problems? If this were the case, then
a systemic control over the resistive behaviours of the have-nots would
appear natural or necessary. The likelihood of an overt state of war
would be reduced. This, of course, is exactly what happens when power-

resistive people or groups of people are categorized as deviant. The label
of deviance depoiiticizes the process whereby the powertul maintain
control . . . 13' (Emphasis added)
The creation of a class of troubled or deviant persons both hides and advances the
interests of those in positions of power. The system (which advantages certain groups
over others), therefore, is not to blame. This seemingly simple categorization of certain
acts and persons (or groups of people) as deviant is actually a complex political act.
located within a particular framework of social, economic and political power relations.
Using the example of child sexual abuse is appropriate here. Creating a class of troubled
or deviant women, or incompetent therapists, could both hide and advance the interests of
those in positions of power. Lfa significant number of women are shown to have 'false
memories' then the 'system', or a sexist, hierarchical society, may be absolved of some of
the responsibility for child abuse rates, which would no longer appear to be so high. The
critical perspective sees deviance as structurally related to the production and
reproduction of power relations and has as its aim the deconstruction of inequality and the
creation of a more just and reciprocal social order.
Feminist groups certainly employ a 'critical perspective7and have as one of their
aims the deconstruction of inequality. However, at the moment, as will be discussed
further in Chapters Three and Four, 'feminists"39 seem to be caught up in a power
struggle with the proponents of the false memory hypothesis over the veracity of
recovered memories. While false memory syndrome supporters seem to have a political
understanding of the issue (or at least an understanding of how to appeal to the general
public), anti-child abuse advocates are caught in a reactive stance of trying to defend the
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existence of recovered memories. This is extremely dangerous ground. Feminists and
other supporters of survivors are having to expend much of their efforts merely trying to

resist the deviant label instead of also questioning the ability of the powerhl to formulate
such a diagnosis. Without a political understanding of these issues and a dissemination of
this understanding, the side that looks the most 'legitimate'/'authoritative' is likely to win
this battle. Feminists were able to keep the politics of gender at the forefront in the battle

over the credibility of rape victims. It will be necessary for them to do the same in the
recovered memory/fdse memory debate.

The critical perspective emerged in the late 1960s and early 1970s against the
conflictual social landscape of North America and western Europe. While 'intellectually
nurtured' by the societal reaction process and it's efforts to clarify the process by which
certain behaviours and people become labelled as deviant, the central impetus of critical
theory is more concrete.'"
The vision of the critical perspective is a reciprocal structuring of power, such that
each party has the ability to transform things or make them happen, although not
necessarily all the time or in the same fashion. Social control need not be a battle of
winners and losers; it can be participatory rather than imposed. Under conditions of
reciprocal power, conflicting parties can be reconciled rather than the options of the less
powefil restricted- Thus, while deviance may always represent a power struggle, its
management need not be a process of one-sided domination.
Pfohl readily admits that conditions favourable to fostering reciprocal power
relations are genetally absent fiom the world at present, noting that most elements of
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contemporary society promote hierarchy rather than reciprocity. These hierarchical
divisions are, in fact, so deeply rooted in public consciousness that they are often taken
for granted or viewed as natural- As long as this "ritualistic reproduction of power
hierarchies continues, there is little chance that deviance and social control will be more
than an endlessly conflictual battle over who will control ~horn."'~'The essential
question of critical theory then is this: "Is it possible to begin to create history in a
different way, in a way which permits greater reciprocity in power relations, in a way
which allows social control to be participatory rather than imposed?"'"

Until then, actors

who resist, disrupt or symbolize the inequities inherent in the smooth operation of the
dominant economic mode become the central targets of social control. It could be argued,
however, that women who accuse their fathers (or stepfathers or mothers' b~yfiiends)'"~
of childhood sexual abuse threaten their community (their immediate and extended

family) in addition to the dominant economic and political mode. Are they then doubly
dangerous and subject to more extreme social control?

The contradictory nature of social control is not generally recognized by many or
most citizens. Coercion alone does not keep people in their relative positions of
advantage or disadvantage. The stability of stratified state power requires that differences

in the ability to control one's destiny must be justified, legitimized or authorized by the
production of a 'common sense' that things are the way they are because they must and
should be so. This hierarchical structuring of power "is as much a state of mind and
experience as a reflection of the more visible institutions of centralized government
coercion."'*

In essence, domination is both coerced and consented to, an arguably

insidious form of persuasion.
Italian critical theorist Antonio Gramsci utilized the term hegemony to "describe
the dynamic process whereby the hierarchical structuring of power penetrates the

consciousness of those subject to its rule."'"

This penetration is as subtle as it is deep. It

is less the threat of coercion than the winning and shaping of consent that makes
domination by the p o w e m appear legitimate and natural. Hegemony, being based upon
consent, is therefore somewhat fhgile and must be constantly 'shored up' against cracks
in its armour. As Pfohl notes:
The structured social inequality is the historical product of the way that
life is organized in the image and likeness of centralized authority. This
reality, however, must be constantly disguised by the appearance that all
this is a natural state of affhirs. If such inequities are to be reproduced
without major outbreaks of trouble or resistive deviance, a variety of
everyday control rituals must be enacted so as to connect people to a
common sense that things codd be no different- In the daily routines of
family life and in schooling, television watching, job hunting, dressing
stylishly, and making ourselves up to look and feel attractive, we citizens
of the state society ritualistically contribute to the reproduction of the very
structures which imprison us; structures which authoritatively position us
according to a naturalized hierarchy of powertM
Because of the fragility of hegemonic control rituals and the structural strains inherently
imbedded in the hierarchical positioning of people, state societies must employ reactive
(as opposed to reconciliatory) strategies of control. Reactive measures include

delegitimating nonconformers in order to isolate and exclude such deviants. When this
delegitimation is accomplished in a law-like manner, it creates the impression that
deviants are the primary source of the trouble in which they find themselves:
This is the importance of formal law in a state society. A; it legally
excludes the deviant it produces the appearance (or collective

representation) that troublesome persons rather than troublesome social
structures are at fault. This mystifies the social roots of trouble in a
society that is structurally unequal. A critique of this mystification
constitutes the core of anarchist theoryI4'
Deviantization as a tool of hierarchical domination can only be eliminated,
according to adherents of the critical perspective, by the destruction of existing power
hierarchies in order to permit the growth of more power-reciprocal social relations. This
would, of course, entail a thorough restructuring of society. Obviously, the structural
changes proposed by critical theorists far outweigh the more liberal reforms suggested by
other sociological perspectives such as the societal -reaction perspective which advocates
changing existing control mechanisms so as to treat all people more fairly. The critical
perspective, on the other hand, sees existing control mechanisms as being structurally
connected to the hierarchical organization of social power.
Since its inception in the late 1960dearly 1970's, the critical perspective has had a
profound impact on the way in which many sociologists view crime, deviance and social
control. During this period there was a growing realization among sociologists that
criminology deals with "an inherently political phenomenon which should be viewed in
the context of power, codlict, and interest groups in our s~ciety."'~'However, the
critical perspective also locates the origins of serious mental disturbance within this
context of unequal power relations, repeatedly uncovering significant correlations
between one's position within the socioeconomic hierarchy and the likelihood of
acquiring a diagnosis of a serious mental

Critical theorists postulate that

psychiatric intervention may exaggerate powerlessness, but also that the experience of
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powerlessness may also cause 'mentaI disorders'. Certainly rape counsellors and victims
of sexual abuse would support this last concept. Both dissociative identity disorder
(formerly known as multiple personality disorder) and suppression of childhood
memories are said to be coping mechanisms employed by the powerless child.lS0 TO
someone who is not familiar with such phenomena, these disorders may look like
'madness'.
Pfohl paid little attention to gender issues (perhaps because the perspectives
examined thus far are lacking, due to their eras of origin, gender analysis). However, he
does note that "recent studies of sex and gender hierarchies have also contributed
significantly to the development of the critical perspective. Nowhere is this more evident
than in the study of sexual violence against w~men."'~'Feminist writers such as Susan

Bro~nmiller'~'
postulate that rape, or the threat thereof, has historically been used to
'keep women in their place' and to reinforce the belief that women are legitimately the
property of men."'

Certainly, if one examines the development of rape law and the

punishments for conviction (usually reparations to the father or husband) one can
conclude that rape law was intended to keep men's female property from being accessed
by other men, protecting women in their own right was not a primary concern. An

examination of related laws pertaining to such issues as bride-stealing (or heiressstealing)'" or the torts of s e d u c t i ~ nand
' ~ ~lack of c o n ~ o r t i u mreveals
' ~ ~ that it was men's
property interests that were being protected. The fact that it was not illegal in Canada to
rape one's wife until 1982 is particularly telling.'"

It would seem, as several of the

authors Pfohl cites suggest, that '?he social control of rape has historically functioned to
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safeguard the rights of men to 1awfi.d access to the bodies of 'their women', rather than to
ensure the right of women to control their own b~dies."'~' While the mythology of
'victim instigation' (whereby a woman 'asks for it' by being in the wrong place, wearing
the wrong thing, or being unchaste) in terms of the rape of adult women is not as blatant

as it may have been in the 1970s it has by no means disappeared completely today.
Critical theorists have also connected sexual violence against women to the sexist
socialization of both men and women in our society.
In other words, certain types of sexual domination (such as marital rape and the
rape of a 'loose' woman without a male protector) are, like economic and political
domination, seen as 'natural' by perpetrators, 'authorities' such as actors in the criminal
justice system, and, sadly, often by the victims themselves. Child-rape is somewhat of a
different matter. The victims very often do blame themsehes, even after they reach
adulthood. Perpetrators and authorities are, however, much less apt to see child-rape as
'normal' sexual behaviour gone wrong. Certain1y, though, the fetishism or sexudization
of power differentials is particulady apparent in the area of child-rape, especially by
parents or guardians- The manner in which victims of child sexual abuse are made
'deviant' is somewhat different too. Adult women tend to be deviantized by the
denigration of their character, making the rape somehow their fault, through their actions,
their dress or their sexual history. Child victims can be deviantized in this manner also
but this occurs with much less frequency. Rather, the quality of their memories are
questioned or assumptions are made that she (as an adult) is attempting to seek revenge

on her parents for some unrelated reason.

It seems amazing that a society that is 50 percent (at least) female and with all
adult members having been powerless children at some point, deviantizes many of these
victim/survivors rather than the perpetrators.'5g Such is the power of the hegemonic
force of sexism. As previously noted, critical theorist Antonio Gramsci employs the term
hegemony to describe:
the social production of an apparent consensus, or the 'Lmoviag
equilibrium" which legitimizes a stratified positioning of power. Unlike
orthodox Marxist thinkers who theorize about how repressive ideologies
are forced fiom above upon the "falsely conscious" lower classes, Gramsci
contends that the production of hegemonic power paradoxically involves
the active input of the dominated'"

If the 'active input of the dominated' is involved in the production of hegemonic power
what accounts for counter hegemonic struggle?
Critical theory has been criticised for being overly deterministic. If deviance and

social control are viewed as being confined within socially structured power differentials,
is human agency to be dismissed? Pfohl admits that certain early expressions of the
critical perspective did indeed neglect the role of agency. Sweeping generalizations about
the determining influence of invisible political-economic forces, rather than the

possibility of human decisions to pursue particular avenues of action, were emphasized.
However, Pfohl notes, Iater writings by theorists such as Drew Hurnphries and David
Greenberg, point out that the crucial question for critical theory is not to explain social
change by reference to invariantly deterministic laws. Rather, it is to "locate agents of
change 'structurally' within the confines of specific historical situations, such that
particular courses of action come to viewed as 'desirable' and 'able or unable' to be

In short, Pfohl states that "while the social control of deviance is never strictly
determined by the social structuring of power, neither is it free of the systemic influence
of power as structured at particular moments in history."'"

People at once shape and are

shaped by their relations to power. A history of hierarchical power arrangements has
given rise to what today is as a matter of common sense considered 'normal' and
'deviant'. By deconstructing and demystifying this common sense, one is better able to
"partially recover our freedom of thought and action."'63 In Pfoh17sview, then, a critical
perspective aids one in becoming an agent in one's own life:
This is the power-reflexive potential of the critical perspective- to cast
light upon the dimly lit hallways of our own lost history. This light may
enable us to better see the shackles of past social, political, and economic
injustices and their impact on our present conceptions of deviance and
social contr01.'~
This thesis is an examination of how present social, political and economic injustices
shape conceptions of deviance and social control, in the context of sexual abuse
committed upon children by family members. Like Pfohl, I believe that a critical
perspective (in my case a radical feminist perspective) is necessary to do this. It is such a
perspective that allows for critical reflection upon the social construction of public
problems.
Without a political understanding of power differentials that allow some groups to
be able to shape the 'dominant' reality, with the 'active input of the dominated' in many
.

cases, it is not possible to 'see' that public problems are socially constructed. Obviously,
this 'dominant reality' is not monolithic or no critical work would exist. Nevertheless,
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this chapter has demonstrated that for a situation to be even recognized, publicly, as

paidbl or 'wrong' requires a system for categorizing and defining events. Not all
situations experienced as paidid become matters of public activity and targets for public
action, nor are they given the same meaning at d l times and by all societies.

'"

As has

been demonstrated in this chapter, what is considered painful and when it is considered so

has much to do with who has power within society- I argued that feminist challenges to
patriarchal social structuring helped to get child sexual abuse initially recognized as a
public rather than as a private problem. At the next 'level' however, there is still a battle
over whether child sexual abuse within the family will be recognized as a public problem

or whether false memory syndrome proponents will be successfd in having false memory
recognized as a public problem, thus regdating 'fdse' incestuous child sexual abuse
memories to the status of 'private,' or individual, problems.
The following chapter examines the content and creation of 'public
consciousness' around the recovered memory/fdse memory debate. In order to do this,
Grarnsci's concept of hegemony is briefly examined in that it, I believe, better accounts
for the 'consent' of the dominated to their own domination than do Gusfield or Pfoh17s
theses. Consent is an important point in that, as will be discussed, many women (perhaps
analogously to the victim-blaming of rape survivors several decades ago) appear to be on
the pro-false memory syndrome side of the debate.
The content of public consciousness is approximated by examining the substance
of the debate in the popular press where a slight to moderate pro- false memory syndrome
bias has been detected by several researchers and by my own reading. The implications
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of whether the media reflects or directs public consciousness are discussed but either way,
the media coverage is taken as a barometer of which way the debate is going. Further, the
'expert discourse' taking place in the scientific press is discussed due to the influence that
'science' has on the public around these issues. Scientists are deeply divided on either
side of the debate with such ferocity that one wonders how much some of their work has
to do with 'science' and how much it has to do with the socio-political leanings of the

researchers. Certainly, however, many fascinating studies on recovered memory have
been undertaken and will be discussed.
In all, by the conclusion of Chapter Three additional light should be shed upon
reasons why the false memory hypothesis may be attractive to a large segment of the
population.

-
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Chapter Three
Hegemony and Its Effect on Beliefs About the Veracity of Sexual Abuse Chirns
There is nothing new in denying or minimizing the extent of child sexual
abuse, challenging victims' truthfirlaess, and labelling adult memories of
childhood sexual abuse as inventions and fantasies. These reactions can
be traced back over a century, to Freud.'

I,

-

Introduction The Extent of the Sexual Victimization of Children
There is a startling amount of child sexual abuse happening in Canada According

to government statistics' and other studies, approximately one in two females and one in

three males in Canada reported having been the victim of unwanted sexual acts during
their lifetimes. Four out of five of these incidents had occurred when the victims were
children and youthsS3A background paper prepared by the Research Branch of the
Library of Parliament summarizes what is known about the sexual victimization of
children? Of course, as sexual abuse is generally conducted in a clandestine fashion
rarely witnessed by others, it is difficult to establish the true extent of the problem. It is
estimated that between 12 and 38 percent of alt women and three and 15 percent of all

men are victimized sexually in their childhoods? This abuse is often long term in nature
and is experienced as coercive by the child, even when (seemingly) nonviolent strategies

are employed to secure the child's acquiescence. Child sexual abuse generally begins
before the age of 10 and sometimes as early as age one? Perpetrators are male in
approximately 90 percent of cases. Female children make up 70 percent of the victims
and the largest group of perpetrators are fathers. Most children do not disclose the abuse

and those that do are often disbelieved. Few sex crimes involving children result in
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convictions and researchers in the field conclude that the abuse of power, trust and the
sanctity of the family that occurs in such acts often has a "devastating and long-term
psychological impact on the victims.'"
Whatever statistics one uses it is clear that child abuse is a widespread and
devastating problem in North American society. This chapter postulates that the
utilization and, indeed embracing, of the concept of false memory syndrome is one
powerful way in which society can deny the awfd reality of what is happening to
children. This sounds simplistic, and of course it is. in actuality, the denial and
minimization of the sexual abuse of children is complex and multi-layered.
In Chapter Two I discussed the work of two theorists who, in part, helped to
explain some of the complex issues around the subject of the recovered memory/ false

memory debate. The concept of hegemony also needs to be introduced and discussed
briefly in that it is explicitly relevant to this debate as it includes a realization that the
'active input of the dominated' is necessary to project of the ruling bloc. Given that
women are often involved in the minimization of child sexual abuse (through the vehicle
of the FMS hypothesis), this is an important point that is more specifically detailed in
Gramsci's theory than Gusfield's or Pfohl's.

11.

Gramsci and the Concept o f Hegemony
The organising focus of Italian theorist Antonio Gramsci's thought on politics and

ideology is the concept of hegemony. His distinctive usage of the term has rendered it the
hallmark of the Gramscian approach in general. Best understood as the organization of

consent, hegemony is the processes through which subordinated forms of consciousness

are constructed without recourse to violence or coercion- According to Gramsci, the
ruling bloc operates not only in the political sphere but throughout the whole of society.
Emphasizing the 'lower' (or less systematic) levels of consciousness and apprehension of
the world, Gramsci was particularly interested in the ways in which 'popular' knowledge

and culture develop in such a way as to secure the participation of the masses in the
project of the ruling bloc.' As applied to the topic of child sexual abuse and society's
propensity to downplay the frequency of its occurrence, I think the concept of hegemony

can facilitate an understanding of the ways in which this negation occurs.
There is, understandably, some discussion as to the interpretation of 'hegemony'.
Michelle Barrett notes that it is not clear whether Gramsci uses hegemony to refer only to
the non-coercive aspects of the organization of consent or whether he also uses it to
explore the relationship between coercive and non-coercive means of securing consent?
Other scholars cited by Barrett, such as Perry Anderson, suggest that Gramsci's use of

hegemony is inconsistent. At times he uses it to mean consent and at others to mean a
synthesis of consent and coercion.1° Gramsci himself speaks of the "subaltern funftions
of social hegemony and political government" as being comprised of:
1. The c'spontaneous" consent given by the great masses of the population

to the general direction imposed on social life by the dominant
fhdamental group; this consent is "historically" caused by the prestige
(and consequent confidence) which the dominant group enjoys because of
its position and function in the world of production [and] 2. The apparatus
of state coercive power which "legally" enforces discipline on those
groups who do not 'cconsent" either actively or passively.'1
The 'spontaneous consent' given by the masses can be linked both to Gusfield's 'social
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construction of public problems7and Pfohl's 'creation of deviance' and social control
because in order for the pro-FMS proponents to 'win' the recovered memory/false
memory debate they must secure the 'active input of the dominated'.
Questions of specific interpretation aside, Gramsci concentrates more upon the
'consent' given by the people to their own domination, rather than the coercive
mechanisms of the state- I will aiso do so in this chapter- Certainly, i do not wish to
disregard the coercive actions perpetrated upon some survivors of childhood sexual abuse
(for example, commitment to psychiatric hospitals, 'gag orders' instituted and enforced
by civil courts, and ostracism fiom one's family). However, the thrust of this thesis is

why suggestions that childhood sexual abuse claims have been greatly exaggerated or,

particularly, are false are so readily accepted by a large number of citizens. Much of this
has to do with who has the power in society and how the powerful are able to 'shape

reality7or make their subjective reality the only or 'objective' reality (to use Grarnsci's
terminology, 'common sense'). Certainly, some of these issues were touched on in the
previous chapter. Gramsci, however, provides a h e w o r k for understanding not only
how the powerful exert their influence but why the public allow and, in fact, sanction this

control.
Hegemony is not a static phenomenon. it creates and recreates itself constantly.
While it is true that some of the positive changes may be due to 'passive revolution' (the
process whereby the dominant hegemonic group adopts some of the demands of the
subordinated classes in order to placate them and thus maintain the 'consent7 to their
domination"), such changes have occurred nonetheless and to argue that domination is
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monolithic is, therefore, unnecessarily (and debilitatingly) pessimistic.
Grarnsci's theory of hegemony and his insistence of the importance of tactics and
persuasion and his detailed attention to questions of culture, and the politics of everyday
culture, have all been taken up enthusiastically by a generation who are, as Michelle
Barrett puts it "sick of the modising rules and precepts of both the Marxist-Leninist and

Labourkt

I would also add that this emphasis on struggle and agency is valuable

to the feminist project(s) in that it avoids the trap of mere deconstructive techniqueFeminists have been criticised for treating women as mere victims o f male domination,
when in truth, the reality is much more textured and complex than that. Male domination
is not monolithic and women are not mere passive victims. The Gramscian framework,
although rarely thought out in feminist terms (perhaps because of Gramsci's lack of
attention to sexism), is a promising one. Mary O'Brien argues that:
neo-marxism, which marginalizes women but does not obliterate them,
may hold heuristic and analytical possibilities which its current
androcentrism conceals. For example, it may permit a deeper
understanding of the relation of patriarchy and that complex abstraction
we call the State.''
Further, the understanding that domination is not monolithic, combined with the
emphasis on agency and struggle in Gramscian theory, not only provides a more complex
way in which to examine complicated issues but, it also escapes being debilitatingly
pessimistic.

A.

Hegemony and the Problem of Child Sexual Abuse

The social construction of public problems, the creation of a class of 'deviants'
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and the shifting nature of hegemony can all be seen as different ways of describing the

formation and content of popular consciousness. This next section of the paper will deal
first with the question of what constitutes current popular consciousness around the
recovered rnemory/faise memory debate. In plain language, it asks (as close as can be
ascertained) "what does 'the public' think about these issues?"

In order to facilitate an understanding of the content of popular consciousness
around the veracity of recovered memories, it is conducive to look first at how the phrase

'false memory syndrome' originated.

1.

The False Memory Syndrome Foundation

The False Memory Syndrome Foundation is an organization formed to provide
legal and emotional support to those accused of sexual abuse. 'False memory syndrome'

or FMS is a term that has become widely known in North American society during the
last few years. It is, however, not recognized in the Diagnostic and Statistical Manual of
Mental Disorders (DSM-IV). Published by the American Psychiatric Association (APA),
this manual is the foremost diagnostic manual of the mental health profession. The

phenomenon of delayed recall of traumatic events (and, specifically of childhood sexual

In fact, as for the False Memory
abuse) is, however, recognized by this as~ociation.'~
Syndrome Foundation's assertions that memories degrade over time and thus cannot
possibly be reliable, the APA states:

Remembering is facilitated by retrieval clues, reading something in the
newspaper, for example, or by re-experiencing an effect similar to the
original memory. Research has also shown that memory seems to be

stronger and less subject to alteration for events ,..that have strong
emotional impact?
The False Memory Syndrome Foundation (hereinafter FMSF or the Foundation)
was founded primarily by parents claiming to be falsely accused of child sexual abuse by

their now-adult children. The Foundation has also attracted some well respected
members of the mental health community, such as memory expert Dr. Elizabeth Loftus of
the University of Washington, for example. The Foundation has advocacy, support and

research objectives as are clearly laid out in their website." The Foundation also has a
Professional Advisory Board made up of academics and mental health professionals from
all over the continent and Europe. Nicholas Bala notes, however, that the FMSF has also
attracted some unsavoury characters. He writes:

While there are doubtless some genuine victims of false accusations
among its members, it is also an easy organization for abusers to join. The
Executive Director, Pamela Freyd, a psychologist, is still accused by her
daughter of being an abuser. Who really knows whether she is an abuser?
One of the Founding Board Members of the Foundation (who has since
resigned) is Dr. Ralph Underwager, also a psychologist. He reportedly
told a Dutch periodical that sex with children is a "responsible choice for
the indi~idual."'~
The FMSF is an advocacy group and thus admittedly biased. While it is important to
look at the origins of the debate being waged presently, this group's perspective (while
certainly having an effect on popular consciousness) may not be representative of what
the general population thinks about this issue.
What the general public 'thinks' about a particular issue can be difficult to
ascertain. While certainly one can employ large scale polling or surveying, there are a
number of difficulties inherent in this method. Polls can be costly, time intensive and
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difficult to conduct with little bias.L9 Another method is a media content analysis. While
'public consciousness' and the media coverage of a particular issue are not necessarily
equivalent, 1 think it is important to a look at the issue as presented by the media both
because o f its mass distribution and also its implicit claims to 'objectivity.' Further,
according to media sociologists Stanley Cohen and Jock Young0 the media either reflects
and mirrors society (the market model) or it sets the public agenda (the manipulative
model). According to either model, then, a study o f the media's coverage of the
recovered memory debate should provide "an index of social knowledge and attitudes
regarding recovered memories of child abuse.'"'

Moreover, as the "press purports to be

unbiased, objective and accurate,"" the audience is led to have confidence in what they
read therein?

2.

The Media

In 1995, graduate student Carolyn Allard, a student of Dr. Connie Kristiansen,
published as part of her Master's thesis a media content analysis of the recovered memory
debate.'" Allard did a content analysis of all pertinent articles in six major Canadian
newspapers between January 1992 and January 1994 (N=66).All published submissions
to the papers were examined regardless of whether they were articles written by
journalists, editorial-type pieces, or letters to editors and columnists. Of the 66 items,
half of the pieces where the author's gender was known were written by women. Each
piece was rated by two raters on a number of factors as to whether the piece was pro-

FMS, slightly pro-FMS, balanced, slightly anti-FMS or anti-FMS. As a result of the

study AIlard concluded that:
To the extent that society regards journalists7articles as being more
reliable than readers' opinions, and associates more authority, reliability
and credibility with men than women, evidence of a pro-FMS bias was
foundz
Seventy percent of the items were actual 'articles' written by journalists. Allard found
that more 'authority' was attached to these items over the letter to the editor or 'Dear
Abby' type letter^.'^ More of these (more authoritative) 'articles7 were written by men

and were more pro- than anti-FMS."

Females authored an equal number of pro- and anti-

FMS items" while male authors were more likely to author pro- than anti-FMS articles

and were cited more frequently as pro- than anti-FMS sources?'

As to overall bias,

Allard found, on a scale of 1.0 (totally pro-FMS) to 5.0 (totally anti-FMS) that the items
in the study rated 1.71," indicating a slight to moderate pro-FMS bias.
Other researchers have also found pro-FMS bias in the mainstream press." As

Allard notes:
pro-FMS arguments reportedly commonly found in news articles include the
complaint that therapists and researchers exaggerate the prevalence and incidence
of childhood sexual abuse, that memory is faulty, that repression does not exist,
and that therapists are capable of implanting new memories. Challenges to the
validity of FMS as an actual syndrome, by comparison, are rarely disc~ssed.~'
Judith Herman, who has written extensively on recovered memory? argues that articles
in the mainstream press are constructed !?om a set of questionable propositions,
including:
2 ) that false claims of childhood sexual abuse are common and increasing;

2) that claims based on delayed recall are especially likely to be spurious;
and;
3) that an epidemic of fictitious memories of abuse are being implanted in

a large population of gullible people by 'bogus' therapist?

The propositions that Herman suggests do seem to be present in many newspaper articles
written in the last eighteen months.
Articles examined since Allard's study support her and Herman's assertions that
there is a pro-FMS bias operating in the mass media An editorial in the Globe & Mail
newspaper, in the spring of 1998, highlights many of the misconceptions and circular
logic surrounding the issue of recovered memories?' First however, it is necessary to
supply some background as the editorial is somewhat lacking in detail. Justice Minister
Anne McLellan was asked, in a letter, by Alan Gold, president of the Criminal Lawyers'
Association to review the cases of men convicted of s e x 4 abuse where recovered
memories were involved in the testimony. 36 Gold noted that the cases of women who

had been convicted of murdering their husbands' could be reopened on the basis of
'battered wife syndrome' due to the findings of a special Justice inquiry. Without, he
claims, considering the merits of that inquiry, Gold asks for the same type of

governmental action into recovered memory cases, stating:

Ln recent years, a certain concept has been allowed uncritically into
jurisprudence in Canada and elsewhere: that of "repressed" and later
"recovered" memory- There was never any legitimate reason for regarding
such alleged memories as trustworthy; but by this point in time it is
perfectly clear that they are not."
There are a number of problems with Gold's statements. First, as will be further detailed
in Chapter Three, recovered memories have not been accepted 'uncritically' into
jurisprudence. Secondly, Gold appears to be basing his theory about recovered memories
on the concept of repres~ion:~not diss~ciation.~~
Dissociation is the construct more

commonly held by traumatic memory experts, as will be discussed below. Thirdly, it is in
no way 'perfectly clear7that recovered memories are not trustworthy as the scientific
evidence discussed below will establish. Gold makes further highly irresponsible and
misleading statements about the 'total unreliability' of recovered memory, inferences that
the mental health community in general has come to the conclusion that recovered
memories do not exist etc. Gold refers to recovered memory as 'this now-discredited
concept7and calls for the Minister to conduct an inquiry into this entire category of
convictions.
The author of this editorial both uses Gold's misleading and sometimes
outrageous reasoning and corrupts it yet further. He or she takes Gold's insinuations that
'as these battered women are able to have their cases reopened, so should men convicted

of child sexual abuse' and makes them explicit, writing:

If women can do it, why can't men? That is the question underlying the
call for Justice Minister Anne McLeilan to review the cases of men
convicted by recovered memories of sexual abuse. Here's the argument:
Women, in prison for killing abusive partners, can retroactively use a
recently recognized concept - the battered woman syndrome to have their
sentences reduced or quashed. Should men, convicted of crimes
prosecuted on a recently discredited concept - recovered memories of
sexual abuse - also be entitled to have their cases reviewed? Natural
justice says yes; the Minister of Justice says maybe?'

-

Other erroneous statements made by this writer include comments that such memories are
'usually recovered with the help of a therapist' and that recovered memories have been
'roundly condemned by psychiatric associations in Canada, the United States, Britain and
elsewhere,' These statements are misleading.
Studies show that most memories are not recovered in therapy?' It is true that
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psychological associations do indeed suggest caution be employed when dealing with
recovered memory cases. For example, the Canadian Psychological Association issued a
position paper noting that while recovered memories do exist, caution should be taken in
recovered memory cases where there is no corroborating evidence. This is proper given
that no one has suggested that false memories cannot be created. However. while

difficulties in obtaining corroborating evidence should not be downplayed there are two
studies reporting that between 60 and 83 percent of adult survivors who attempted to get
corroborating evidence for their memories were able to do so?' The characterization, by
many FMS supporters, that recovered memory cases are brought forward with 'no
evidence other than memories' is fairly easy to disprove. Unfortunately however, it
seems difficult to disseminate this 'tmth' in such a climate.
It should be emphasized that neither the CPA nor the APA has recognized FMS as
a legitimate disorder and both organizations maintain a dissociative amnesia diagnosis.

In Britain, the Royal College of Psychiatrists concluded that memories recovered through
hypnosis, dream interpretation or regression therapy were suspect."

None of the three

psychological associations cited have 'roundly condemned', as Gold asserts, recovered
memories in general.
Reporter Kirk Makin of the Globe & Mail, commenting on the interchange of
letters between Gold and Justice Minister McLellan in the spring of 1998, has also
written that memories are recovered "often with the help of a therapist'" and, "known as
'false-memory cases' to their critics, many of the accounts vohteered by alleged victims
have featured excessive violence and bizarre, cult-like rit~als.'~'He quotes Alan Gold

uncritically, "I think the important philosophical breakthrough is the recognition that this
is and was a form of psychological quackery'* and notes, "repressed-memory accounts

-

first began to surface in the late 1980s accounts of sexual depravity and ritual abuse so
terrible that the victims had apparently buried them in their subconscious for years or
decades?'

In the exchange of letters between Minister h

e McLeMan and Mr,Gold that

sparked this flurry of news coverage, McLellan explicitly noted that while she was not
prepared to call for an enquhy, any section 690 application^^^ "wivill be promptly and
thoroughly reviewed.'*'

She noted, however, that even though this avenue has long been

available to people claiming to have been falsely convicted, no applications which raise
the issue of recovered memory have been received?'

Perhaps one of the most virulent media attacks on recovered memory comes from
Toronto author and freelance journalist George Jonas in articles published in the Montreal
Gazette5' and Ottawa citizens' He writes:

I've always found it astounding that in a supposedly sane society anyone
could be charged with a crime, let alone convicted, without any evidence
except "recovered memory" inside an emotionally disturbed person's
mind. I first called for throwing out all such convictions in the 1980s,
soon after the ruinous epidemic got under way." (Emphasis added)
Likening recovered memory prosecutions to the witch triais, Jonas writes:
at the core of the hysteria was the demonization of mdes as part of a
feminist myth. If a woman had a problem, it had to be caused by a man.
Maybe she had been sexually abused as a child, whether she remembered
it or not. The therapist's task was to elicit the recollection of abuse from
the victim's repressed memorf4
The above, of course, assumes that all therapists are feminists and are enlisted in this
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man-bashing project. Jonas refers to the men convicted of sexual abuse in recovered
memory cases as 'prisoners of gender politics' and compares research on recovered
memory to 'the pseudo-scientific ravings of Nazi zealots.' Jonas borrowed his Salem
witch trial analogy fiom another writer, Moira Johnston, who suggested that the accused
were victims of a mass hysteria epidemic. She identified the causes o f this epidemic as:

I) society's increased awareness that many children suffer genuine sexual
abuse; 2) our culture's widespread acceptance of Freudian notions of
subconscious and suppressed memories; and 3) a vigorous feminist drive
to put the patriarchy in its placess
Jonas can be considered somewhat of a 'straw man' admittedly. His views are fairly
extreme and thus, arguably, less insidious. Other reports would likely be characterized as
'more balanced' by many.
Ottawa Citizen reporter Stephen Bindman puts parentheses around such

statements as the "now discredited ~oncept."'~Bindman calls this issue a "raging
international legal and scientific controversy.""

Bindman quotes Alan Gold liberally but

also does include other perspectives. For example, he quotes Toronto lawyer Susan Vella
who notes that Gold's organization, the Criminal Lawyers' Association, is attempting to
confuse the public. She argues that Mr. Gold must know, as any legal scholar should,
that judges already carefully consider the reliability of any recovered memory testimony.

Ms. Vella, whose caseload includes a number of civil sexual assault cases, has written
several articles in legal journals stating her view that FMS seems to be the latest defence
strategy to be employed against sexual abuse charges?

Bindman also interviewed with

Carleton University psychology professor Connie Kristiansen who, like Vella, noted that

while "everybody is clear that caution is necessary"sg it is also "clear that accurate
recovered memories are possible.'m On the whole, Mr. Bindman's piece is one of the
more balanced articles p ~ t e in
d the mass media on the subject within the last 18 months.
Similarly, calling it "one of the most heated and c o d k i n g debates in modem
psychology,'"' Ottawa Citizen columnist Shelly Page examined at the recovered memory
debate from the perspective of two Carleton University psychology professors on
opposing sides of the issue. The first, Dr. Nicholas Spanos died in 1994 having nearly
completed a book on the issue. Friends ultimately finished the book, which was released
in 1996. Page notes that the book, entitled Multi~leIdentities and False Memories: A

''

Socio-Coetive A ~ ~ r o a c h"is increasingly offered as evidence in academic journals
and media reports that recovered memories are mere fantasy.'43 Page, however, doesn't

seem convinced. For example, she writes:

In a thorough reading o f Dr. Spanos, therapists emerge as the villains,
women their wacky, vulnerable victims. - Most of these women, he
concludes, have indeed suffered but he condemns those who have
encouraged them to adopt a "sick role", forever marginalizing them and
avoiding the political and societal roots of the problems.
Closing the red cover of this book one can't help wondering if Dr. Spanos
is really the true hero of women, the one who sees through a therapist
driven plot to make fools out of thousands of women by taking advantage
of their obvious distress?
Spanos does seem to suggest that he is the 'hero' of women, the one who will 'save' them

from the false child sexual abuse diagnosis, He notes that the "resurgence of evangelical
Christianity in the early 1980s was iafirsed into the MPD-child abuse movement in the

form of ritual abuse 'memories' recovered by adult s~rvivors'"~and that the resulting:
stories, told by both the child day-care survivors and the adult ritual abuse

survivors, contained the same message: We are all endangered by a
powerfirl but secret cult that threatens our very way of life. Women and
children are in particular danger. If allowed outside the protective bosom
of the God-loving, maledominated nuclear family, they are in danger of
mutilation, torture, and ritual death, and if they survive, they will suffer
from MPD, severe depression, or other mental disorders66
Admittedly, this is an interesting way of looking at the issue. Given that most survivors
were abused by family members, I am not convinced by Dr. Spanos7arguments.
However, he does make some compding points a b u t the 'medicaiization' of child
sexual abuse noting that "medical mythologies sometimes serve political functions by
supporting the dominant ideology of those who hold social power'*' and that "the modem
notion of abuse-created MPD may also h c t i o n to support patriarchal institutional
arrangements. By and large MPD is a 'disorder' of women.'*'

I certainly agree with the

idea that there is a danger of feminists and other supporters of survivors becoming too
focused on the 'victim' status of survivors. As Louise Armstrong also notes, focusing on
the recovery process from such 'disorders' tends to depoliticize the i~sues.6~
Where I
disagree with Dr. Spanos is in his continuation of this train of thought, writing:
Supposedly through some combination of inherited psychological predisposition (i-e., a tendency toward dissociation) and early wounding
(satanic or other child abuse), these unhappy women are unable to
"integrate" and fbnction as full members of society. Looked at from a
socio-psychological rather than a medical perqxctive, this "disordei' can
be conceptualized as a pattern of self-construal and interpersonal
responding used by some chronically unhappy, troubled women to express
dissatisfactions, "make sense" of their troubled lives, and attain some
succour by adopting a variant of the sick rolem
The fact that Dr. Spanos would characterize women who may suffer from a dissociative
disorder due to childhood sexual abuse as 'whiners', basically, is troubling. In general,
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he is not convinced of the existence of dissociative

disorder^.^' Further, Chapter Seven of

his book is sceptical of recovered memory in general, and particularly suspicious of
memories recovered in therapy."
Page refers to the other Carleton professor, Dr. Connie Kristiansen, in this article

as a "notorious feminist crusader,"" but also writes that Dr. Spanos' work is often linked
to that of "anti-recovered memory crusader Elizabeth Loftus,"" whose work will be
discussed below. Dr. Kristiansen and others in the Psychology Department at Carleton
have run a number of studies on the issue of recovered memories. One such study"
focussed on the differences and/or similarities between recovered memories of abuse and
continuous memories of abuse in order to test some of the false memory supporters
attacks of recovered memories- For example, FMS supporters warn that recovered
memories are particularly suspect when the alleged events occurred over a long period of
time, involve ritualized or satanic abuse, and/or are firmly denied by the perpetrator?
Yet, these 'signals' that someone may be suffering from FMS do not make sense. Why
would sexual abuse not occur over a prolonged period of time? Once the child's
acquiescence and silence are secured why would the perpetrator refrain fiom continuing
to abuse the child? Moreover, the American Psychological Association posits that:
denials by alleged perpetrators should . ..not be taken as evidence that the
client is experiencing other than an accumte recollection. Indeed, known
perpetrators of child sexual abuse can also deny and lie about their
behavior, even in the presence of physical evidence that incontrovertibly
links them to the abuse?
Other 'warning signs' touted as signals of FMS are the type of therapy received and that
people with FMS are likely to cut off communications with their families 'and others who
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do not believe their memories.'* But when Wendy Hovdestad (one of Kristiamen's
students) and her team (which included Kristiansen) surveyed 113 Ottawa area survivors,
49 percent of whom had continuous memories, they found remarkably few differences

between the recovered memories and continuous memories groups. FMS supporters
hypothesize that sufferers report no distress until they 'recover' memories in therapy
(usually around age 30), but the Hovdestad study found that both groups reported distress
throughout their childhood and adolescence, with the recovered memory group reporting
slightly more distress? The study also found that the two groups were equally likely to
report ritualized abuse and that perpetraton had confessed in as many of the recovered
memory cases as the continuous memory onesMedia coverage of the recovered memory/false memory debate has relied heavily
upon journalists' interpretations of the scientific discourse. An examination of the actual
literature is required, both to see how accurate the above interpretations have been and to
see what the 'experts' are studying.

3.

The Use of Science to Bolster the FMS Hypothesis

What Foucault would term the 'expert discourses' need to be explored as these
too have an effect on popular consciousness. tn the psychological literature, both sides of
the recovered memory/false memory debate have suggested that the debate is a sociopolitical, rather than a scientific, issue." The pro-FMS lobby has characterized the debate

as being led by man-hating feminists, preying upon 'confiwd' young women who may
have had their memories 'implanted' by 'feminist' therapists." Others, not surprisingly,
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minimize the influence of politics on beliefs; insisting, for example, insisting that "this is
a debate about memory, not ideology.""
Researcher Kathryn Belicki maintains that she has heard the debate described as

being one of scientists versus therapists or rationality versus gullibility. This is important
in that, as discussed in Chapter Two, certain people's opinions tend to be given more
weight by the public than others- In actual fact there are scientists on both sides of the
issue."

Moreover, as far as all therapists being characterized as pro-recovered memories,

Belicki writes that she has an ongoing research program "inspired by the very real
problem that a good number of therapists underestimate abuse and can be quite distrustfd
of abuse reports.""

Perhaps the most widely quoted 'expert' on the issue is psychologist and FMSF
board member Dr. Elizabeth Loftus. A member of both the Psychology department and

an adjunct professor of Law at the University of Washington, Dr. Loflus' expertise is in
the area of eyewitness testimony and particularly how the memories of crime witnesses
can be distorted by post-event questioning. Dr. Loftus' views have been, on the whole,

well received by the media in the US.,and have, no doubt, contributed in large part to
popular consciousness on recovered memory. She has written articles published in

mainstream magazines8*and scientificjournalk and has coauthored a book entitled The

Myth of Repressed Memories." While she has undoubtably prevented some wrongly
accused persons &om being convicted (both directly, as she has been an expert witness at
a number of trials and indirectly) and has called attention to some irresponsible practices
by some incompetent therapists, Dr. Loftus has also done much damage. In claiming that

recovered memory is a 'myth', she implies that the majority of such memories are false
and are implanted by therapists. This is patently untrue and Dr. Loftus is likely aware of
this. in fact, she herself conducted and published a study in which 19 percent of her
subjects who reported sexual abuse also reported complete amnesia of the abuse for some
period of time and a recovery of it at a later date." The explanation of the research team
was that these women had repressed the memories, even though Dr. Loftus attacks the

construct of repression in her work.89 Further, in the piece in Scientific American, she
concedes:
Of course, because we can implant false childhood memories in some
individuals in no way implies that all memories that arise after suggestion
are necessarily false. Put another way, although experimental work on the
creation of fdse memories may raise doubt about the validity of longburied memories, such as repeated trauma, it in no way disproves themWithout corroboration, there is little that can be done to help even the
most experienced evaluator to differentiate true memories from ones that
were suggestively ~ l a n t e d . ~
Several points of discussion arise fiom this excerpt from Dr. Loftus' article. First, if
'even the most experienced evaluator' (such as Dr. Loftus herself) would find it difficult
to differentiate true memories from ones that were suggestively planted, why is Dr. Loftus
so firmly on the 'false memories' bandwagon and how, more particularly, can she testify
for the defence at child sexual abuse trials? Secondly, how can she, in good conscience,
entitle her book The Myth of Repressed Memories? Further, the memories that Dr.
Lofius and her team were able to create were of fairly innocuous situations and they were
only able to implant them in 25 percent of the study participantsg'. The memories that Dr.
Loftus created, according to her Scientific American article, were based on being lost in a
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shopping mall at the age of five. Other studies that she cites to substantiate her findings
include memories created around an overnight hospitalization with an ear infection, a
birthday party with pizza and a clown, spilling a bowl of punch on the bride's parents at a
wedding, and having to evacuate a grocery store when the overhead sprinkler system went
off in error?' In all three studies the erroneous events were grouped with experiences that
had actually happened to the subjects as children. In other words, the subjects were
given, accounts of, say, three events that according to their parents, had happened to these
people in childhood and an account of an event (as above) that had not happened.
Further, lawyer Wendy Murphy notes that there is no scientific evidence to suggest that
people are capable of being implanted with wholly false memories of sexual abuse. She
cites a recent study where the researchers tried to make adult test subjects believe that
they had been lost in a shopping mall as children (a common choice it woutd appear) and
that they had experienced rectal enemas as children. While 15 percent of the subjects did

erroneously claim to have been lost in the mall (a relatively common and famiIiar
experience), no subjects would mistakenly agree that they had experienced a rectal
enema?
This research proves, I suppose, that, if you really attempt to, you can trick some
people into believing that a fairly non-traumatic incident happened to them in their
childhood. For ethical reasons it is, of course, impossible to try to create false memories
of'chifdhood sexual abuse or any other trauma in subjects. Because scientists cannot
directly study the issue by implanting false traumatic memories, Dr. Loftus' studies are
inadequate to prove that such memories can be created. It cannot be known, from the
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research she cites, whether the memory of a traumatic event is encoded and stored
differently fiom that of a non-traumatic event. Furthermore, the threat and intimidation
factor that is present in many cases of childhood sexual abuse may further impair memory
retrieval.
Of course, what researchers like Dr. L o h tend to ignore is that every single
memory that anyone has is a 'recovered memory'. Every memory of every event in our
lives is reconstructed and, o f course, distortion occurs. But if that reasoning were
followed then no one would ever be ailowed to testifL in court because all memory is then
suspect. Interestingly, however, it seems that in terms of memory degradation, people are
more likely to remember their pasts as being rosier than they actually were. As Kathryn
Belicki explains,:
in terms of biases in memory, the most fiequent are 1)to exaggerate the
positive in our lives 2) for parents to particularly exaggerate the positive
qualities of their children's childhoods and 3) for children to be tugged
towards their parent's way of remembering events - biases all in the
opposite direction fiom that described in the FMS literature?

Perhaps the most important point to make, however, is concerning Dr. Loftus'
focus on repression. To lay people, the terms 'repression' and 'dissociation' in the
context of the false memory debate seem interchangeable. However, in her attack on
recovered memories Dr. Loftus focuses on repression. Someone as knowledgeable in the
field as she is must know that for several years traumatic memory experts have used the

construct of dissociation to account for the majority of recovered memories.
Psychologist Jim Hopper notes that "despite this knowledge, she continues to focus on
and attack 'repression' and 'repressed memories' and in this way confises and misleads

88

many people.'45 Dissociative amnesia, not repressive amnesia, is the diagnosis contained
in the American Psychiatric Association's Diaenostic and Statistical Manual of Mental
Disorders (DSM).
This distinction is important because of the effect Dr. Loftus' views may be
having upon popular consciousness with regards to 'false memories7. A recent radio
interview with a Canadian scientist helps to hi-ght

this- Dr. Steven Porter, a forensic

psychologist at Dalhousie University in Halifax says that, "Loftus has had an incredible
impact on the way in which we think about memory and its distortion.'*

In his own

study, entitled "Real, Implanted and Fabricated ~ernories,'~'
Dr. Porter and his team
were able to implant or create false childhood memories of being attacked by a small
animal while walking down the street in some participants. All the participants again
were given some true incidents to recall, and all were told their parents had provided the
information about the animal attacks. However, Dr- Porter admits that all were subjected

to very suggestible techniques. They were told that their parents had supplied this
information. They were told that most people have difficulty remembering childhood
incidents at first but if that they really tried they could do so. Moreover, the participants
were questioned a number of times about the incident, along the 'are you sure you don't
remember' and 'why do you think you can't remember this incident' vein. In this
interview Dr. Porter, like Loftus, also used the concept of repression to explain recovered
memories. He did concede, however, that not all recovered memories are erroneous and,
when asked so by the interviewer, admitted that his research could be misused by those
who wished to make it appear that recovered memories are a myth.
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My problem with these types of studies is fourfold: I) what motivates so many
people to try so hard to prove that memories can be created?; 2) non-traumatic event
memory storage should not be conflated with traumatic event memory storage; 3)
dissociation is the construct more frequently used by traumatic memory experts; 4) a
situation where researchers try extremely hard to 'create' such memories is not analogous
to the vast majority of therapeutic environments?* Further, Dr. Porter expresses hope that

his research will help psychotherapists and police use less suggestive techniques when
questioning people they believe to be survivors of sexual abuse. I hope this is the case
too but I am afkid that it is much more likely to be used again and again against the
testimony of survivors. Scientists on both sides of this issue need to be cognizant of the
power of scientific 'truths'. As Kathryn Belicki has noted, "we must be very mindful of
the current pressures to determine reality on the basis of political and legal agendas and

very mindfill of our own tendencies to edit date and experience on the basis of our
biases."99

Of course, scientists are not the only 'experts' to enter the discourse. As will be
discussed further in Chapter Four, Liberal backbench Member of Parliament John

Bryden, in opposing his own government's introduction of Bill C-46, an act to amend the
Criminal Code regarding the production of personal records of complainants and
witnesses in sexual offence proceedings, had the following to say during the Bill's second
reading in the House:
In the past ten years or so approximately 800 people have been convicted
in North America on the basis of repressed memories that have been
brought back to the surface by therapists. They have been convicted of

very serious crimes usualiy involving sexual abuse. They have gone to jail
solely on the evidence of these people who had no recollection of these
crimes against them as children but suddenly found vivid memories when
they were treated by therapists.
In the past few years the medical authorities in Canada and the United
States have come to recognize that there seems to be a very strong
probability that many of these repressed memories are not memories at all
but are induced by the therapidw (Emphasis added).
Bryden fbrther makes remarks such as "if one is accused as a result of false memory

and:
syndr~rne,"'~'

The problem is this. The situation with false memory syndrome is that the
testimony of recovered memory through therapy has become widely
discredited in the United States. All kinds of people who have been
convicted on these charges are now being released fiom prison. It is
recognized that it is not a very reliable source of testimony. Moreover,
some states in the U.S.will not allow a prosecution based on recovered
memories. lo'
The fact that Bryden is far fiom an expert on the subject of recovered memories of
childhood sexual abuse does not mean that he is not perceived so by the public.
Certainly, many people, hearing a Member of Parliament reel off his (largely
unsubstantiated) claims about the gross injustice being done to men accused of child
sexual abuse will believe him- All Bryden needs is one incidence where someone has
been falsely or mistakenly accused or even the appearance of such and his case is made
for him. Conversely, Donald Marshall and Guy Paul Morin were falsely convicted of

murder. However, this does not mean that all murder convictions are now suspect. Why
does the likelihood of there being a few cases of fdse memory make all recovered
memory cases suspect?
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111.

The Effects of Popular Consciousness Around Recovered Memories
I do not profess to have done an in depth study of 'public consciousness7around

the issue of recovered memories. I do think, however, that signs point toward there being

a slight pro-FMS bias in society. Allard7s media content analysis showed such a bias.
None of the other articles discussed in the general news media could be described as
being 'pro-recovered memories' and several could be described as the opposite. The
parliamentary debate initiated by Bryden and criminal lawyers associations (to be
discussed further in Chapter Four) attest to the supposition that the pro-FMS lobby is
arguably 'winning' this debate.
To my mind, popular consciousness is weighted in favour of the believers in the
widespread nature of f d s e memory even though "no studies o r research exist to suggest
that any one suffers from it."'"

As I noted earlier, it is not my intention to prove that

'false memories' do not exist. Nobody would argue that memory is perfect, nor do I
believe this to be necessary. It is arguable, however, that false memory syndrome is a
convenient and easy way for society to avoid dealing with the difficult issues around child
sexual a b u ~ e ,particularly
'~
given that the scientific debate is not conclusive either
way.I0* There are many reasons for people to want to downplay the extent to which
children are sexually abused.
As described in Chapter Two,Gusfield suggests that "people want simple answers
to complex problems." Disbelieving those people who claim to have recovered memories
of childhood sexual abuse in a way that does not cast aspirations on the victim 's
character is very attractive. As Armstrong notes:

-..survivors themselves were never blamed. Always it was the therapists,
who had programmed them, hypnotized them, and preyed on their
suggestibility, who were held to be at fault and who were, collectively,
held to be 'cult-like'. The women themselves were portrayed as
vulnerable, gullible, infantile ... and at the mercy of craftier forces.lo6
(Emphasis original).

If most recovered memories are believed to be false then neither the perpetrator nor the
victim (because she is mistaken, or has been 'tricked' into having these false memories)

are to blame. Neither of them are lying. In fact she is defective (and childish). Instead,
the blame is often laid on a third party who is a less sympathetic figure than either the
'confked' young woman or the 'ordinary dad'. Therapists, often characterized as
'feminists' by false memory proponents, are sometimes accused of 'implanting' these

memories. As previously noted, studies showing that people are suggestible and may be
misled to believe that they, for example, witnessed a particular event or heard a certain
word are often cited. As Murphy pointed out however, these studies "do not involve
protracted, secret child sexual abuse"lo7and thus have no bearing on most recovered

memory cases.

If recovered memories cannot be dismissed as false then the issue must be
confionted,both as to the individuals involved and as to the underlying societal problem.
Believing that recovered memories are false gets society 'off the hook'. Child sexual
abuse is one of the most complicated and tragic issues facing society today. It is not
surprising that effectively ignoring the problem, by disbelieving recovered memories,
would be attractive to many.
The previous is not to suggest that moral cowardice or sheer laziness are the major
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reasons to accept the thesis that most recovered memories are false. Social psychologist
Connie Kristiansen comments that the sheer inability of people to acknowledge the horror
of child abuse is a recurring feature in discussions of recovered memories. She attributes
this, in part, to the psychological need that people have, to believe that the world is fair

and just (good things happen to good people and bad things happen to bad people). In
such a world, people get what they deserve. Seeing events as totally random and out of

our control isn't healthy or functional. The wholesale denial of the validity of recovered
memories of childhood sexual abuse may be connected to this 'just world' hypothesis.'''
Because no child deserves to be sexually abused, it is difficult for people who subscribe
to the 'just world' hypothesis to believe that childhood sexual abuse is occurring with
such alarming frequency.
Just as I am not advocating that every recovered memory is completely accurate, I

am not arguing that beliefs about the validity (or lack thereof) of recovered memories are
shaped solely by the dominant hegemony. Such an argument cannot explain those with
counter-hegemonic views and, importantly, pays too little attention to less complex
reasons why people might not want to believe in recovered memories. Kristiansen has
suggested that people don't believe in recovered memories out of self-interest (belief in a
just world). However, wishful thinking is, I believe, only one of a myriad of reasons why
claims of childhood sexual abuse are, seemingly, so difficult to believe. As noted in
Chapter Two, Gusfield speculates that it is often difficult to 'make a monster' of someone
who looks so 'normal7. It is the mythical 'killer-drunk', devoid of any redeeming
features, not the 'Average Joe' who comes to mind (at least during the era when his book

was pub1ished)when drinking-driving is discussed. Again as noted in Chapter Two, when

the alleged offender is seen to be much like the 'norm', it is easier to disbelieve his or her
complicity. As Kathryn Belicki notes, '%hen an attractive, intelligent, likable individual
says "I didn't abuse that chiid" - too many people are ready to unquestionably believe
him or her."lM It may be even more difficult to imagine an 'ordinary dad' or other
"cherished family

as the perpetrator. Notes Smart, '?he more child sexual

abuse was depicted as a horrible pathology, the less could 'ordinary' fathers be seen as
enacting such deeds."'"
evil stranger.""'

In other words, the stereotype of the abuser is of an "abnormal,

Women and children, particularly, are taught to fear the stranger lurking

in the bushes. This is highly ironic given that women and children are much more likely
to be harmed by intimates (e-g., their partners and father-figures respectively) than by
strangers or acquaintances. As Carol Smart notes:
With incest the threat is the paterfamilias, He does not just threaten the
child or his own family, he threatens the patriarchal ideal of family Life.
He becomes too threatening to be cast as a folk devil, he is 'unthinkable'.
There has therefore been an uneven response to child sexual abuse.'"
There are three things operating here. One is an inability to see 'ordinary' dads as child
molesters and another is the threat to the patriarchal family form. It is doubtful that it is a
coincidence that the false memory/recovered memory debate has flared up at a time when
a call to the retwn of 'traditional family values' has such political currency. The third is

simply that, as Canadians become a society of strangers, strangers are who people fear.
Families are supposed to be where one is safe. In the specific case of child sexual abuse,
Smart notes:

This is a histsry of both consternation and complacency, with the
consternation over chWstranger abuse oddly nourishing the complacency
over father abuse. It would appear that the more concern is expressed over
the threat of strangers, the less close relatives could be brought into the
frame,"4
Thus far, two distinct 'clusters' of reasons why false memory syndrome is such a
popular 'solution' to the problem of child sexual abuse have been discussed. The first

was the psychological need for simple answers to complex problems and the ability to
retain a belief in a just world. The second cluster involved the inability to believe that
ordinary seeming fathers/relatives could commit such acts, that children may have more
to fear from family members than strangers and that the family may be the ideal place for
such acts to go unpunished. The third cluster of reasons to believe in the falsity of
recovered memories is attitudes towards women, or, more bluntly put, the sexism that is
still inherent in society. The clusters are all linked. As other researchers have noted,
when survivors of childhood sexual abuse speak out they challenge both the patriarchal
notion that the family is a safe and harmonious unit and political, economic, and social

power structures.'l 5
Connie Kristiansen et a1 note that "people's beliefs about recovered memories
might also, in a more insidious way, be tied to their attitudes toward ~ornen.""~The
authors cite Susan Faludi's expose of the New Right's opposition to women's equality'"
and their attempt to appeal to 'fmily values' to justifl this position, noting that the New
Right gains more sympathy from the press and the public if they march '2mder the banner

of traditional family values."118Similarly, a read of the False Memory Syndrome
Foundation's Mission Statement reveals a stated concern with '%he consequences of fdse
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allegations where whole families are split apart.""9 in Faludi's hypothesis such posturing
is merely a cover up of the real agenda Kristiaasen et al note that if Faludi's backlash
hypothesis applies to the recovered memory debate, attitudes toward women's equality,
not the priority ascribed to values like family security, will underlie beliefs about
recovered memories. Thus, Kristiansen et a1 conducted two studies to examine whether

the just world hypothesis and Faiudi's backlash hypothesis might account for people's
beliefs about recovered memories. They concluded that their data suggests that "people's
beliefs about recovered memories and other aspects of child abuse are more closely tied
to autocratic misogynism and self-interest than they are to social values or science."120
Allard also posits that the 'backlash' against survivors is part of a more general backlash
against women's equality.'''

And, relatedly, Herman and Harvey have suggested that

notions propagated by the pro-FMS movement are easily accepted because they appeal to
common prejudices.'" Allard, summarizing the work of several other researchers1"
writes that:
Several investigators have argued that the backlash against survivors exists
not because child sexual abuse is peripheral to major social interests, but
because it is so central to social interests that we as a society have chosen
to ignore rather than change it. The FMS movement, as a form of
backIash against survivors, is designed to shift the focus of energy and
attention away fiom the central problem, that of child sexual abuse,
towards safer issues such as overzealous, incompetent therapists. Indeed,
little progress has been made in identifying and treating abusive parents
and preventing abuse.12'
Author and s w i v o r Armstrong has a more specific explanation for the strength of
the backlash. She postulates that civil cases (i.e., for money damages) are a major

contributor to the 'backlash' against sexual abuse survivors and their supporters. She

notes:
Adult survivors, who had not earlier presented any threat to the status quo,
had decided not only to challenge their aging parents with sometimes no
more than snatches of dim recall, but to actively cordiont them and take
them to court. This certainly contributed to bringing down upon our
heads an organized backlash which, invoking a mantle of medical
authority, decided to charge forth under the banner of a newly invented
disease: False Memory Svndrome. At bottom, one main trigger for the
backlash that brought us into this morass was that well-known emotional
catalyst, money.'=

Herman and Harvey also note that as more survivors try to hold their abusers accountable,
it is natural to expect a backlash &om abuser^."^ However, the backlash membership is
clearly not limited to those directly involved.'"

IV.

Conclusion

I am not suggesting that society has a difficult time in believing in recovered
memories of childhood sexual abuse for any one of the above reasons, I think the reasons
that childhood abuse claims are sometimes easily dismissed are complex and that any
individual's reasons most likely consist of a number of different factors, the most
significant being that most people, especially in this overwhelming 'information age',
tend to believe what other people believe. For instance, given that no one has time to
research and form an educated opinion on every subject, most people tend to believe what

they are told by 'people who know'. The dominant hegemony affects society's
perceptions of the validity of child sexual abuse claims. In a patriarchal, hierarchically
structured society, such as Canada, power resides disproportionately with certain groups
of people. As Alison Harvison Young notes,:

a number of feminist writers in recent years have argued persuasively that
as most perpetrators of abuse are male, the problem of child sexual abuseand society's failure to wholeheartedly address it - is really one of male
domination .- .The number of obstacles to victims of sexual abuse . . .in
pursuing their attackers in the legal process is thus seen as symptomatic of
a patriarchal society which has systemised the oppression and devaluation
of ~ o m e n . " ~
The parallels between the historical discrediting of children (and by extension, adult

children) and that of women reporting sexual assaults as adults are striking. It was not so
long ago that many complaints of sexual assault by adult women were classified by police

forces as 'unfounded' or 'false report^'."^ The frequency with which the term 'false
memory syndrome' is known and used by lay people is quite startling when one considers
that neither the American Psychological Association nor the Canadian Psychological
Association recognize 'false memory' as a psychological ~yndrorne.''~In fact, even the
people who coined and popularized the term, the False Memory Syndrome Foundation,
only argue that about 25 percent of recovered memories of child abuse are false."'
Remarkably little attention, however, is given in this debate to the 75 percent of
recovered memories that even these skeptics admit are valid. In all, it is quite astounding
that:
given the apparent lack of evidence for false memory syndrome the
eagerness with which the idea has been embraced by the public, the
popular press, and by some members of the legal, medical and
psychological communities is surprising. Some argue that the recovered
memories debate is a pure!y scientific issue, concerning only the reality of
memory. But, if science is the focus, one wonders why so many people
are willing to talk about a new syndrome for which there is so little
empirical evidence. The present research supports suggestions that the
politics of violence toward women and children, rather than science, are
central to the current debate. 13'

Sadly, it is precisely this 'politics of violence towards women and children' in our society
that make it so simple not to 'see' child sexual abuse for the pervasive phenomenon that
it is. Ironically, instead of society paying anything more than lip service to the real issue,
it seems almost that there is a 'moral panic' occurring around the issue of recovered
memories. Indeed, if we examine the process of events which, according to sociologist
Stanley Cohen, constitutes a moral panic, it seems that the present day fixor over
recovered memories certainly qualifies as such. As Cohen outlines, the stages that
comprise a moral panic are:
a stage where a condition of groups of persons becomes defined as a threat
to the sociaf order; the involvement of the mass media which presents the
problem in stylized and stereotypical terms; the 'manning' of moral
barricades by right-thinking people; the pronouncement of solutions by
experts; a means of coping evolves; the problem is seen as being solved or
simply becomes ~ubrnerged.''~
It is imperative that feminists and anti-child abuse advocates attempt to calm this panic.

If they cannot, then the real issues about the widespread nature of child sexual abuse are

not dealt with and, as Armstrong so hauntingly puts it, "many adults await us in the future
to tell us of life in court-licensed sexual ~lavery."'~
Connie Kristiansen has calculated 'the odds' of the existence of a false memory in
any one particular survivor. She notes that if one takes a widely respected 1995 survey of
British and American clinicians which found that 15.8 percent of the therapist's clients

had recovered a memory of abuse that they had previously had no awareness of, and
accept the Loftus figure that 25 percent of adults are susceptible to the implantation of a
false memory, then only four percent of women in therapy can be expected to develop a
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false memory of child sexual abuse. This coincides with the estimate in her study and is
also in keeping with false reports of other violent crimes.'35 Of course, I would add my
previous objection to the Loftus figures in that the 25 percent result was achieved when

the researchers were trying to create a false memory, which is not analogous to most
therapy environments.

If we accept, for the sake of argument, that only four percent of therapy clients
develop a false memory of childhood sexual abuse and then factor in that most survivors
never enter the court system with their belief, valid or otherwise, that they were abused as
children'36some people might question the emphasis on law in this thesis. There are
several important reasons for this emphasis. First, there is Gusfield's argument that law
is a transmitter of cultural norms in North American society, as discussed in Chapter One
and forthcoming in Chapter Three. Law is an 'expert discourse' and thus the opinions

and reasoning of the 'experts', such as lawyers and judges, play a role in the shaping and
reshaping of hegemony as well as, possibly, being influenced by the dominant hegemony
themselves. The following chapter is an analysis of the recent Canadian and American
case law on the subject of recovered memory, with particular emphasis on the effects of
hegemony upon legal reasoning and vice versa.

-
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Chapter Four
The Legal Landscape

I.

Introduction

If one is convinced, as I am, by Gusfield's argument that law operates as a cuitural
medium then it is an important arena for feminists to contest in an attempt to create a 'counterhegemonic force' to combat the status quo. If law is seen in non-instrumentalist terms "as a
system of communications, not only in its manifest language but also in the metaphorical

symbolism of its latent meanings"' then feminists and other antichild abuse advocates need to
learn to engage with that system to make the point that sexual abuse is endemic to a sexually
violent, hierarchical structured society. As noted in Chapter Two, in studying law as a

mechanism in the definition and sotution of public problems, Gusfield paid less attention to the
analysis of law's possible utilitarizk effects (such as deterrence, preventing this particular person
from driving etc.) than in "the cultural attributes of law as an embodiment of meaning."' On 'the
books7 it looks as if Canadian society is clearly against the sexual abuse of children and is ready
and willing to punish such offenders. And yet very few sexual abuse cases are prosecuted,) and

even fewer result in convictions.
Gusfield builds upon his analysis of law as a "self contained cultural product,'* positing
that there are two discrete aims of criminal law; the keeping of order, and the "dramatization of

the moral notions of the c~mmunity."~Gusfield is more intrigued with the latter, law as a form
of communication rather than as a mechanism for keeping order in the community. He contends
that "the dramatic qualities of legal acts infuse a situation with a visible meaning, an

understanding of which can be attributed by the observers to the general public.'* An
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understanding of the current legal environment as an arena for contestation is crucial to
formulating strategies against the minimization and denial of the child sexual abuse left
unexarnined by society.
It is not surprising that the phenomenon of adult survivors of childhood sexual abuse
recovering memories of their abuse is as difficult an issue for 'the law7to deal with as it is for
society in general to grapple with. Notwithstanding the politics of the issue, there is the fallibility

of memory and the problems inherent in any case where there is a signifkant lapse of time
between the incident(s) and the engagement with the legal system. Further, generally speaking
there are few, if any, witnesses to corroborate testimony of long-ago sexual abuse. Added to
these realities are the problems commonly associated with the testimony of child witnesses.
These are legitimate concerns and, of course, must be addressed during legal deliberations.
However, I contend that the 'fiuor7 over the recovered rnernories/false memories debate acts to
cloud these issues.

11.

The History of the Criminal Law and the Possibilities Within Civil Remedies
Under English common law, the sexual abuse of children within the family was not

criminalized until the Punishment of Incest Act of 1908.' At the time there was strong
resistance to the introduction of legislation to deal with sexual abuse within the family. One of
the main reasons, writes Carol Smart, was the "simple denial that such acts could occur.'" Two
other reasons put forward at the time against criminalizing incest were, one, that it would out
ideas into people's heads that otherwise they would never have thought of and, two, that it would
create new opportunities for the blackmailing of innocent men. These concerns, voiced at the
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beginning of the century, sound similar to those being articulated in the present day, despite the
so-called advent of the 'post-feminist' age.
This criminal legislation focussed on the 'unnahlralness' of the act of incest, rather than
on the abuse of power and authority and the sexual exploitation of a minor child involved. This
is fkther evidenced by the fact that the Act also made it a criminal offence for a woman over the
age of 16 years to 'permit7a close male relative to have 'carnal knowkdge' of her. The penalties

for such 'immodest' female behaviour were the same as for a father abusing a young child.
'Unnatural' sexual contact, not coercive sexual contact, was what was criminalized by this Act.

Thus, this legislation can be viewed as being enacted not so as to protect children but to
safeguard other interests such as, perhaps, the 'morals' of the community or the ideal of the
patriarchal nuclear family.
Of course, a survivor of sexual abuse may also bring a private action, suing the person
who assaulted her or him, for monetary damages. The most common civil action for sexual

abuse of children is the tort of battery. Tort law is generally common law and is within
provincial jurisdiction in Canada
There are certain advantages to seeking a civil remedy in lieu of involving the police and
the criminal process. First, the standard of proof in a civil trial is less stringent than in a criminal
trial, being on 'a balance of probabilities' rather than 'beyond a reasonable doubt'. Rules of
evidence are somewhat relaxed vis a vis those in a criminal case. These facts may make a
successful result more easily obtained by the civil plaintiff. Further, any damages awarded in a
civil judgement go to the complainant (although oftentimes awards are difficult to enforce). One

possible disadvantage in pursuing a case civilly however is that in a civil trial the initial costs of
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investigation and court presentations are borne by the complainant rather than by the Crown.
Costs may, however, be recovered in a successll civil case?

111.

Present Day Jurisprudence
The following section examines recent Canadian criminal and civil.cases having to do

with recovered memories of childhood sexual abuse and related cases. Not ail the cases
discussed are specifically about 'false' or 'recovered' memories, for several reasons. First, the
jurisprudence in Canada is very recent and fairly sparse on this matter. Secondly, issues that
arise in other sexual abuse and sexual assault cases may be relevant to 'FMS' cases. Some U.S.
cases will also be discussed as these issues have been brought before U.S. courts numerous times
in the last decade. My argument, partially, is that North American society is unable to deal with

these difficult issues and so looks to both the media and the 'experts' for guidance. Thus, it

would be a mistake to disregard what is happening in the US.because of the influence American
culture likely has on Canadian society.

It is not my intention to do an exhaustive case study of every mention of 'false memory'
in the law reports. To do so would result in an overly lengthy and not particularly interesting
work. What I have done instead is to highlight the more 'relevant' material. My decision as to

what may be considered 'relevant' is based on a number of factors. First, I have kept abreast of
legal developments in the area on an ongoing basis, through QuickLaw database searches,
newspaper reading and conversations with others interested in the topic. This experiential
knowledge about which cases were most 'relevant' was then compared with academic articles on
the subject.'' I considered any Supreme Court cases on related issues to be extremely relevant
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and so these too will be discussed. 'False memory' cases are not heard or considered in isolation
fiom other cases. Statutes of limitations and access to the private therapy records o f
complainants in all types of sexual abuse/assault cases impact upon 'the law' with regard to
recovered memory/false memory and so must be examined along with the more specific cases.

A.

CaseLaw
1,

Statute of Limitations cases

One of the initial barriers to bringing a case against the perpetrator of a long ago incident
of child sexual abuse was statutes of limitations, or the courts' willingness to proceed when a
significant passage of time had occurred between the alleged incident and the matter being
brought before the court. Two Supreme Court of Canada cases in the early part of the 1990's
dealt with this issue. In R. v. W.K- L,." decided in 1991, the Court ruled on two issues relevant
to this thesis. This case was related to the concept of 'delayed disclosure' rather than that of

recovered memory specifically. However, recovered memory cases also have as a major issue
the passage of time between the offence and engagement with the legal system. Statutes of

limitations were also barriers in bringing recovered memory cases forward. In K K.L, the Court
took into account the role the perpetrator may have played in delaying the reporting of incest,
through intimidation, threats': etc. In essence, if the perpetrator had a role in delaying the
disclosure of the incident(s), then it would be unfair to let him or her benefit fiom these tactics by
not allowing the case to proceed based on the passage of time. Whether the 'delay' in disclosure
is caused by threats or intimidation by the perpetrator or by the suppression of the memories by
the victim, due to the trauma inflicted by the perpetrator, either can be attributed to the
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perpetrator's actions and thus, the statute of limitations cannot stand. As Mr. Justice Stevenson
noted in this case:

In the United States, many states have enacted legislation modifying or extending
the limitation period for the prosecution of sexual abuse cases, in recognition of
the fact that sexual abuse often goes unreported, and even undiscovered by the
complainant, for yeard3 (Emphasis original).
It was held that the Crown could proceed with its case against the alleged perpetrator of a 30-plus
year old crime. In his written reasons, Mr. Justice Stevenson fiuther noted that, "if proceedings
were to be stayed based solely on the passage of time between the abuse and the charge, victims
would be required to report incidents before they were psychologically prepared for the
consequences of that reporting.""
The following year the Supreme Court handed down a decision in a civil case, K M. v. H.

M. Is, involving similar issues. In this case, which again is not specific to incidences of recovered
memories but is relevant as it also applies to the passage of time, the Court accepted that civil
limitation periods should be extended for adult survivors of childhood s e x d abuse. In fact, the
Court went M e r than previous 'extensions' (where the statute of limitations did not start
running until the survivor had reached the age of majority rather than accruing at the time of the
incident)16,to hold that the limitations period "does not accrue until the plaintiff is reasonably
capable of discovering the won@ nature of the defendant's acts and the nexus between those
acts and the plaintiffs injuries."" In this case the plaintiff had continuous memories of abuse by
her father but did not realize the extent to which it had damaged her in seemingly unrelated facets
of her life until she was in her late twenties. The jury in a lower court had found that the
respondent committed sexual assault on the appellant and assessed damages at $50,000, but her
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action was dismissed on the basis of a statute of limitation- The Supreme Court allowed her
appeal. Perhaps the most pertinent statement on the issue of recovered memories contained in
the majority's decision in this case is "a statute of Iimitations provides little incentive for an
incest victim to prosecute his or her action in a timely fashion if the victim has been rendered
psychologically incapable of recognizing that a cause of action

exist^."'^

Although this case was not specifically on the subject of recovered memories, Mr. Justice
LziForest did mention trauma-induced amnesia specifically several times in the judgement. He
noted that "the classic psychological responses to trauma are numbing, denial and arnne~ia,"'~

and accepted that civil limitation periods may be extended because "(m)any, if not most,
survivors of child sexual abuse develop amnesia that is so complete that they simply do not
remember that they were abused at all.""

In essence, in these two cases the Court paved the way for cases based on recovered
memories of childhood sexual abuse in two important ways by recognizing the validity of the
concept of memory dissociation and acknowledging that the nature of the act often contributes to
impermanent memory loss. Further, the removing of the statue of limitations problem was an
equally important step in the ability of survivors to have their cases heard by the courts.
Previously it is likely that the statutes of limitations barrier may have denied the survivor the
opportunity to bring her case to court through no fault of her own and rewarded the perpetrator
for his role in the delayed recall of these memories. While not entirely 'on point', it can be

argued that these two cases removed the barriers to the bringing forward of recovered memory
cases.

2.

Criminal Cases

A 1994 case in Ontario demonstrates the caution with which judges generally proceed

when faced with circumstances involving recovered memories. In R v. E.F.H.", a 27 year-old
woman undergoing therapy for anxiety and depression after the birth of her child recovered
memories of sexual abuse by her father, for which he was ultimately convicted. While this clear

acceptance by the court of the existence of true recovered memories might appear promising to
survivors and their supporters, it should be noted that there was ample corroborating testimony in
this case. Mr. Justice Stortini explicitly accepted the concept of memory dissociation of
childhood sexual abuse. He noted as well, however, that:
there is also the phenomenon known as false memory disorder. In some cases
individuals come forward with allegations o f remembered childhood abuse
without basis. The main cause of this event is faulty therapy. If the therapist
concludes that the client's problems are a result of childhood abuse, and pursues
that with the client with intensity over a long enough period of time, the client or
patient can come to adopt the idea as a recollection or memo# (Emphasis
original).
While recognizing the possibility of both dissociation and 'false disclosure disorder', the judge
was ultimately persuaded that the allegations in this case were not the result of false memory

disorder. A number of factors aided in his conclusion, such as:
1. expert evidence as to the non-suggestive nature of the complainant's therapy;
2. the accused's lack of credibility as demonstrated by his denial of other allegations that
were supported by independent evidence;
3. corroborating testimony by the mother concerning blood stains on her then prepubescent daughter's underwear;
4. independent evidence of the father's abusive and violent behaviour; and
5. expert evidence from both the complainant's therapists and an independent recovered
memory expert-

There was, then, a great deal of corroborative testimony.
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Many recovered memory cases, while valid, will not have this kind or quantity of support.

The conviction in R. v. E. F.H. was upheld by the Ontario Court of Appeal in a brief 1996
judgement. The Court of Appeal expressed in its judgement that '%is type of case, perhaps more
so than any other, carries with it the potential for a serious miscarriage o f justicen2-'and praised

Mr. Justice Stortini for recognizing the inherent W t i e s associated with recovered memories and
seeking out "confiiatory evidence designed to restore his trust in the complainant's
testirn~n~."'~
While a 'victory' for this particular complainant and others with similarly
supported cases, this case could be followed as meaning that a conviction demands this quantity

and quality of corroborating evidence.
Another case heard the same year did not require this amount of corroborating evidence
in order to secure a conviction. In R v. ~rancoi.? a jury convicted a man accused of repeatedly

raping a teenaged girl ten years earlier. The now 23 year old had lost and then subsequently
recovered memories of the attacks. The complainant testified that she had blocked out the
memories and then recovered them in flashbacks. No expert testimony was heard and no
independent corroboration was introduced. The Ontario Court of Appeal upheld the jury
conviction and the Supreme Court subsequently dismissed the appeal, thereby upholding the
con~iction.'~Professor Nicholas Bala, in examining this case, noted that the woman's memories
were recovered spontaneously rather than in the course of therapy. Further, the accused did not
testify in his own defence. Both of these factors may have had some bearing on the jury's
decision." I would add that the accused and the complainant were not related and so, some of
the reasons why there would be an inclination to discredit the survivor's memories were not
present in this case. In dismissing the appeal, the Supreme Court was circumspect on the issue of

recovered memories. Madame Justice McLachlin wrote:
Without pronouncing on the controversy that may surround the subject of revived
memory amongst experts, it is sufficient to say for purposes of this appeal that the
j q ' s acceptance of the complainant's evidence . ..was not unreasonable. It was
open to the jury, with the knowledge of human nature that it is presumed to
possess, to determine on the basis of common sense and experience whether they
believed the complainant's story of represses and recovered memo$'
A Manitoba case also decided in 1994 had almost the opposite result Whereas the jury

in Fmncois did not require much in the way of corroborative evidence in order to convict the
accused, the judge in R v. R L-B.'9accepted the assertions of the defence counsel that the
complainant was 'delusional' and that her allegations were a 'product of her mind' even though
the defence offered no expert testimony as to these contention^.'^ This 19-year-old complainant
claimed to have recovered memories (in flashbacks, not in therapy) of sexual abuse by her father
occurring on numerous occasions when she was a child of 15, four years previously. The lack of
corroborating testimony does appear to have been a significant factor in this case. Professor Bala
notes:
The judge's conclusion about ''delusional" allegations in R v. R.L.B. may be a
little surprising in light of the absence of expert evidence, but the acquittal may
reflect the nature of the onus on the Crown, as well as the difficulties of proving
the validity of recovered memories of abuse?
Although both Froncois and R. L-B. were decided without expert testimony, this is not,
however, the usual circumstance. Generally, both sides present expert testimony?' as illustrated

in R. v. Normad3, a 1993 case, where four experts were called. In this case a 3 1-year-old woman
alleged that she had been raped at a church picnic at the age of thirteen. She had had no memory
of the event until she entered therapy in her late twenties. The therapy was, at least partially, for
emotional trauma she suffered from childhood sexual abuse committed by someone other than

the accused. Three witnesses were called by the prosecution, the first two being the woman's
therapists. They testified as to her particular memory recovery process. The third witness was a
psychiatrist who testified about dissociated memories, child abuse accommodation syndrome and
post traumatic stress disorder. This expert had not examined the complainant. The defence's
psychiatrist acknowledged that a dissociative reaction could produce memory suppression but
also stated that memories recovered with the help of therapy "may or may not elicit real
memories.""

The trial judge convicted the man. However, the conviction was quashed by the

Ontario Court of Appeal. Finlayson J. of the Appeal court took the path of caution with regard to
recovered memories, as most of the judiciary has, and noted:
while the memory recovery process in young victims of sexual abuse is well
recognized this does not mean that the trier of fact should not exercise caution.
The fact that a psychiatric condition exists that could be responsible for the lack of
memory for a long period of time does not relieve the trier of fact of his
responsibility to satis@ himself to whether the accused committed the alleged
criminal offence. The issue was not whether the complainant's memory was real
or false but whether the Crown had made out its case against the accused3'
The Court of Appeal ruled that the trial judge had erred in considering the expert evidence as

'corroborative,' in the sense of being a 'confirmation of the truth of the recollections'. Also,
there were some discrepancies between the evidence of the two psychiatric witnesses and the
complainant's evidence as to the memory recall.
Nowhere, in any of these cases can an 'uncritical' acceptance into jurisprudence of
recovered memories as per Alan Gold's letter to Justice Minister Anne M ~ L e l l a nbe
~ ~found.
,
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3.

Civil Cases

The first successfid civil suit in Canada based on recovered memories was decided in

British Columbia in 1992. In T K S . v. EB.s37, the judge accepted the complainant's recovered
memories of childhood sexual abuse by her older cousin as valid. In this action for damages for
personal injuries M a c D o ~ e lJ.l awarded to the plaintiff amounts for psychological and
aggravated damages, compensation for her loss of income during the time she was dealing with
the emotional trauma of the memory recovery process and for counselling expenses. The

plaintiff, a 33-year-old woman initially recovered the memories spontaneously in flashbacks.
However, the memories became more clear during therapy sought by the complainant as a result
of the recovery process. There was corroborating testimony fiom the victim's f'amily, including
her sister and her cousin who had witnessed some of the incidents. Further an expert witness

testified that the complainant had had psychogenic amnesia (now called dissociative amnesia) as

a result of being in a dissociative state when the abuse occurred. The credibility of the parties
was also an issue, at least for the judge, in this case. Mr. Justice MacDomell found the

complainant to be "honest and reliable"38 whereas the defendant's denial of the allegations was
found not to be credible. It was proven, among other things, that the defendant had lied about his
professional qualifications and had cheated on his Bar Examination. The judge noted that his
finding that the defendant was less than credible was "partially based on his failure to tell the
truth about very fhdarnental things."39

demonstrates
~~
the
The judgement in a 1994 Ontario civil case, Colquhoun v. C o l q u h ~ u n
importance that some judge place upon whether memories were recovered 'spontaneously' or in
the course of therapy. Representing the plaintiff in this case was Toronto lawyer Susan Vella
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who has written several articles on 'false memory syndrome'?

In this case, the father had

previously pleaded guilty and been criminally convicted of fondling his teenaged daughter. The
daughter then later commenced an action against her father for damages for the tort of incest, and
in the alternative, damages for assault, battery, negligence and breach of fiduciary duty as well as
special damages and exemplary punitive and aggravated damages. The case was based on the
fondling incidents (which she had never forgotten) and a rape she alleged occurred on her 18th

birthday. Memories of the rape were recovered in therapy at the age of 28. Corbett J. accepted
that incidents of fondling had occurred and awarded the daughter $65,000 in damages for that
abuse. In assessing the validity of the rape allegations the judge noted that "there is a popular
trend whereby some seek to characterize memories revived by a therapist as inherently unreliable
or as part of a false memory syndrome.'*'

While dismissing this trend as inappropriate and

unhelpful, Corbett J. nonetheless cited the importance of ascertaining whether the remembrances
in question during any case were "revived with the help of a therapist, during therapy, or were

spontaneousIy remembered .. . in an attempt to discover any degree of suggestibility in the
pro~ess.'"~ He found that there had been some elements of suggestibility in the 'client-centred'
therapy received by the plaintiff and fbrther noted that "such elements may not affect the
beneficial nature of the therapy but must be considered in determining the reliability of memory
at trial.'"

Unfortunately for my research question, however, the judge chose not to rule solely on

whether the plaintiffs therapy was suggestive but noted that the plaintiff had consumed a
quantity of alcohol on that occasion (which she stated were supplied to her by the defendant) and

therefore her memory of the events could not be relied upon. Corbett J. ruled only on the battery
and assault heads of damages, noting that they were sufficient to adequately compensate the
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plaintiff and that the underlying objectives were met. Thus, the breach of the fiduciary nature of
the relationship and the incestuous sexual assault were not examined. General damages of
$45,000 and special damages of $19,218 ($7218 for past and future therapy and S 12,000 for the
plaintiff to upgrade her formal education) were awarded. No punitive or exemplary damages,
which the plaintiff had specifically asked for, were awarded.
While judicial suspicion of memories recovered in therapy are common and
understandable given the ongoing debate, Kathryn Belicki notes that if anything, sexual abuse is
under suspected by therapists."

For example, in T.Ks v. E23.S. above, the plaintiff had tried to

disclose her early sexual abuse to a psychiatrist, but her attempts were "unprod~ctive.'~~
While
caution on the part of judges is to be expected, the emphasis on the possibility of suggestibility
again highlights the assumption that women and children are suggestible. I would refer the
reader back to the study noted in Chapter Three where it was shown to be relatively easy to
convince subjects that, as children, they had been lost in a shopping centre (a relatively common

event) and very difficult to get them to believe they had been subjected to an anal enema.'"

Sexual abuse counsellors generally report extreme reluctance on the part of clients to
accept that they had been abused as children. Counsellors are trained to not push clients, and to
understand that such denial is common to many abuse victims who are just starting to recover
memories. In fact, many survivors often think they are 'going crazy' when they start to recover
such mem~ries."~
Professor Bala notes that Colquhoun illustrates the importance of having
corroborative and expert testimony to s u p p a recovered memories although he concedes that this

type of evidence is not always available.

B.

Recovering Memories in Therapy
1.

Access to Therapy Records

As noted above, a distinction seems to have been made in Canada between those

memories that are recovered 'spontaneously' and those that are recovered with the aid of therapy.
It appears that memories recovered in therapy are considered more suspect by judges because of
the possibility of the complainant is 'suggestiile,' and thus suffering fiom false memories

R. v. 0'Conn~r:~
is perhaps the most widely known case having an impact upon
(although not exclusive to) the recovered memory/false memory debate. This British Columbia
case involved Patrick Hubert O ' C o ~ o who
r
was charged with a number of sexual offences

alleged to have occurred when he was a priest at a native residential school. The original trial
was adjourned at the request of the accused as the prosecution would not authorize the release of

the therapy records of some of the complainants. Crown counsel apparently considered the order
to disclose such documentation as not adequately protecting the privacy interests of the

complainants. Defence counsel argued that these records where essential for the accused to be
guaranteed 'full answer and defence'.
Asked to consider the issue of defence counsel's access to the therapy records of sexual
assault survivors, the Supreme Court of Canada held that a survivor's therapy records could be
disclosed to the defence when such records:

1. may contain information concerning the unfolding of events underlying the
criminal complaint;
2. may reveal the use of a therapy which influenced the complainant's memory of
the alleged events;
3. may contain information that bears on the complainant's "credibility, including
testimonial factors such as the quality of their perception of events at the time of
the offence, and their memory since."50

While 0'Connor is not specific to recovered memory cases, it is arguable that the decision could
have a great impact upon many recovered cases where memories are recovered in therapy. For
example, reason 2 above could well be interpreted to include therapies such as hypnosis to aid
memory recall. The courts seem to be particularly suspicious of memories recalled in this
manner. Reason 3 is also troubling to survivors and their supporters. The nature of recovering
memories is that they are at some time of 'lowquality,' that is to say they are not remembered at
some point, then (often) hazily remembered, before 111 memory recall is available to the
survivor. Further, many survivors doubt their own memories during the initial stages of memory
retrieval, 'I must be making this up.' Any doubt expressed by the complainant in therapy would
surely be seized by defence counsel. Katharine Kelly notes that there is an increased reliance on
personal and therapy records in sexual assault cases. The following excerpt refers specifically to
the sexual assault of adult women but the parallels are evident:
These records are used to discredit the primary witness. Their use reflects a range
of gender-biased social myths under the guise of scientific fact or medical
evidence. The strategy works because it ties our socially constructed mechanisms
for assessing conflicting or contested accounts of events to gendered myths about
women, mental health, and rape. The defence strategy is to argue that the primary
witness'
complaint is the product of defective mental abilities or
suggestions by therapists. Alternatively, the records are probed for personal
details that will embarrass or humiliate the primary witness to such an extent that
she will not proceed."

The majority in 0'Connor, however, seem to minimize this possibility.
The majority in 0'Connor noted that in R. v. Osolins', the Court recognized the
importance of ensuring access to the kind of information at issue in this case. In Osoiin an adult
sexual assault victim expressed, in therapy, some concerns that she may have provoked her
attacker to some extent by her attitude and behaviour- A new trial was ordered as the accused

had been denied an opportunity to cross-examine regarding the psychiatric records of the
c~rnplainant.~~
Cory J.'s written reasons in Osolin are quoted with approval in 0'Connor:

...what the complainant said t o her counsellor ...could well reflect a victim's
unfortunate and unwarranted feelings of guilt and shame for actions and events
that were in no way her fault Feelings of guilt, shame and lowered self esteem
are often the result of the trauma of a sexual assault. If this is indeed the basis for
her statement to the counsellor, then they could not in any way lend an air of
reality to the accused's proposed defence of mistaken belief in the complainant's
consent, However, in the absence of cross-examination it is impossible to know
what the result might have been."
Allowing the defence access to such private details of the victim's 'shame' and traumatization is,
in essence, dlowing the accused to relive his crime again. Apart fiom this fiuther violation of
the victim, there are a number of problems I can see occurring with this aaalysis. First, I am
certain that statements by the victim about her own doubts about her memory can indeed 'lend an
air of reality' to the accused's contention that he had an honest if mistaken belief in the
complainant's consent. Secondly, the sexuaI assault of a grown woman, with continuous
memory may indeed produce feelings of shame and guilt (given societal and legal reaction to
such incidents). However, rarely is the victim wondering if the incident actually occurred or

whether it is a figment of her imagination. Such second-guessing of oneself, however, is
extremely common in recovered memory cases. Although O 'Connordoes not necessarily
involve 'false memory' claims directly, the ruling would almost certainly be applied to cases
where the accused demands therapy records in such cases. How can a witness expressing to her
therapist that she 'must be making it up' not 'lend an air of reality' to the accused's false memory
defence?
Other commentators, such as law professor Karen Busby, have noted the likelihood of
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0'Connor being applied to 'false memory' cases, writing that the tactic of seeking access to
compIainantsTpersonal records has "burgeoned following the 1992 passage of Bill C 4 9 (which
restricts questioning of complainants about their sexual history) and, more recently, with the
growing public and judicial interest in "false memory syndrome.?%cis
The end result in 0'Connorwas the establishment by the court of a two-part process
whereby the accused would have to f k t establish that the records in question were likely
relevant, and if so, the records would be turned over to the trial judge for review. The trial judge
would then weigh the deleterious and salutary effects of disclosure to the accused.
The Court was deeply divided in 0'Connor. Although all nine judges agreed that an
accused has a qualified right of access to a complainant's counselling records held by a third
party, the court split 5-4 "on the nature and sequences of the tests to be applied . . . in

determining which records should be produced . .. ,as well as the nature of the burden placed on

an accused who must establish the relevance of the record^"'^ Madame Justice L'Heureux-Dube
submitted a lengthy written dissent from the majority, asserting that therapeutic records will only

be relevant to the defence in rare cases. She contended that the persuasive burden on the accused
was 'significant' and that simply invoking the credibility of the complainant 'at large' would not
be sufficient. The majority, on the other hand, found that the onus on the defence should be low,
at least for production, as the accused would not at that stage know what was contained in the

record?' Further, as Library of Parliament researchers Kirsten Douglas and Marilyn Pilon note:

The majority went a step further in finding that, given the Crown's duty of
disclosure, there are no privacy issues to balance once third-party records have
been provided to the Crown. Moreover, because the relevance of therapeutic
records must be presumed where they are in the hands of the Crown, the majority
agreed that those records can be withheld fiom the defence only if they are clearly

irrelevant or subject to some form of public interest privilege, for which the
burden of proof rests with the Crown.''
Madame Justice L'Heureux-Dube was not the only Supreme Court Justice who disagreed
strongly with the majority opinion. While the majority held that "since the right of the accused to

a fair trial has not been balanced with the competing rights of the complainant to privacy and to
equality without discrimination in this case, a new trial should be orderedTS9 McLachlin I.,
writes eloquently:
The test proposed my L'Heureux-Dube] strikes the appropriate balance between
the desire of the accused for complete disclosure fkom everyone of everything that
could conceivably be helpful to his defence, on the one hand, and the constraints
imposed by the trial process and privacy interests of third parties who find
themseives caught up in the justice system, on the other, all without
compromising the constitutional guarantee of a trial which is fundamentally fair.
The Charter guarantees not the fairest of all possible trials, but rather a trial which
is fbndamentally fair. What constitutes a fair trial takes into account not only the
perspective of the accused, but the practical limits of the system ofjustice and the
lawhl interests of others involved in the process, like the complainants and the
agencies which assist them in dealing with the trauma they may have suffered.
What the law demands is not perfect justice, but fundamentally f i r justice.@

Busby also highlights some issues in 0'Connorwhich specifically point to its relevance
to recovered memory cases include the majority's statement that records may be relevant if "they
reveal the use of therapy which influenced the complainant's memory of the alleged events?
She writes that such statements reflect the majority's skepticism of recovered memories, while

failing to note that criminal prosecutions of such cases are rare, and hrther that "more
insidiously, the majority reasons also partake in the growing popular belief in the "Bad
Therapist": that counsellors, particularly feminist counsellors are ideologically committed to
forcing their clients into believing they have been abused.'"

The myth of the 'Bad Therapist'

has "some popular credibility but very little empirical supp~rt'"~
and was "plucked out of the

air'* in 0'Connor as no allegations to this effect were made in the case. Busby notes that she is
troubled by the mere fact that the Court was considering this belief "given the Court's ofi-stated
reluctance, even refusal, to consider issues absent a factual basis.'"
Kristiansen's

She picks up Dr.

i d 6 from Chapter Three that discriminatory beliefs about women are involved in

the acceptance of 'false memory syndrome'. She states:
the use of personal records in sexual violence cases invokes particular social
constructs about women and chiIdren who allege sexual violence. Most
importantly, such use engages the belief that women and children frequently and
uniquely lie about sexual violence out of vindictiveness, fantasy or delusi~n.~'

The positions taken by both sides of the Court in O'Connor were echoed again in
February 1997 in R v. ~ a r o s e l l uwith
~ ~ , the same nine judges splitting along the same majority
and minority lines. However, the make up of the Court has since changed. It is not known what

the leanings of the two new justices, Michel Bastarache and Ian Binnie, are on this matter so it
remains to be seen what the Court will hold in future cases on these points.

It is unfortunate that on the actual subject of recovered memories, the Supreme Court has
thus far been extremely vague. In order to reach the decision that it did in 0'Connor, the Court
must have considered the idea that some recovered memories may be false and, indeed 'created'

in therapy. However, in no cases concerning these issues has the Court referred to any literature
or cases to support this allusion. Professor Nicholas Bala states, "(f)or lawyers, judges, and

scholars, it is a little disappointing that the references to both recovered and false memories in
the Supreme Court have been so brief, but it is clear that the Court has accepted the existence of
both.'*9

The legislature, however, has not been so about circumspect about its reasoning. In 1997,
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the Parliament of Canada passed Biil C-46, an act to amend the Criminal Code regarding the
production of personal records of complainants and witnesses in sexual offence proceedings.
These amendments would put tighter controls on the requirement of the prosecution to produce
the survivor's personal records than did the Supreme Court in 0'C~nnor.'~
As might be

expected, turmoil followed-

The next section examines the battle over the passage of Bill C-46 and the resulting legal
quagmire, including another case, R v. Mills," that has gone to the Supreme Court subsequently
on similar issues.

2.

The Political Landscape

During second reading of Bill C-46 in early 1997, Mr. Gordon Kirby, Parliamentary
Secretary to the Minister of Justice and the Attorney-General of Canada was at pains to point out
that Bill C-46 was not, as some critics had contended, "simply a knee jerk reaction to the
Supreme Court's decision

- . . in OConnor.'"

He noted that the trend toward the seeking of

private records had started several years earlier and was brought to (then) Minister of Justice
Allan Rock's attention by women's groups in 1994?
Bill C-46 came into force on May 12, 1997. It does not completely prohibit the
production of records but applies a more stringent test to determine whether and to what extent
the production of such records should be ordered, in effect curbing the ruling in 0 'Connorwhich

gave judges wide discretion in what courts should see.

The preamble of the Bill states that Parliament recognizes that compelling the production
of personal records may have several detrimental effects. It may deter the reporting of sexual
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offences and also may stop complainants fiom seeking necessary treatment, counseIling or
advice. It may hinder the provision of services and assistance to victims by professionals. For
example, orders to produce records increase rape crisis centres' legal and administrative costs,
thereby reducing their ability to provide counselling services.
The Bill's preamble b t h e r states that sometimes the production of such records may be
necessary for a full defence and aiso that production may breach the complainant's rights to
privacy and equality. Therefore, the determination as to whether to order production should be
subject to careful scrutiny. As such, an accused who seeks production must mdce an
appli~ation,'~in writing, to the judge before whom he or she is being tried. The accused must
establish the grounds upon which they seek production and must name the person in possession
or control of the record." A list of insufficient grounds is established so as to limit judicial
discretion as to what is 'rele~ant."~The judge must hold an in-camera hearing to determine
whether to order the production of such records or information. The complainant or

complainant's witness, the person having possession or control of the record, and any other
person to whom the record relates may appear at this hearing. The judge may then order the
production of the record for review ifthe application was made in accordance with subsections
278.3(2) to (6) of the Criminal Code and ifthe accused has established at the in-camera hearing

that the record is likely relevant to an issue at trial or to the competence of a witness to testify.
Factors that a judge must take into account in determining whether to order production of
the record are:
a) the extent to which the record is necessary for the accused to make a full
answer and defence;
b) the probative value of the record;

c) the nature and extent of the reasonable expectation of privacy with respect to
the record;
d) whether production of the record is based on a discriminatory belief or bias;
e) the potential prejudice to the personal dignity and right to privacy of any
person to whom the record relates;
f ) society's interest in encouraging the reporting of sexual offences;
g) society's interest in encouraging the obtaining of treatment by complainants
of sexual offences; and
h) the effect of the determination on the trial process?

Ifthe judge does then order the production of the record, or part of the record, for review, he or
she must review it in the absence the parties involved in the case- Where a judge finds that the

record is likely relevant to an issue at trial or to the competence of a witness to testifl, he or she
must consider, when determining whether to turn the record over to the defence, the 'salutary and
deleterious' effects of the determination on the accused's right to make 111answer and defence
and on the right to privacy and equality of the complainant or witness and any other person to
whom the record relates. The judge shall particularly take into account the factors specified in

subsections 278 S(2)(a) to (h) above. Where production to the defence is ordered the judge may
impose conditions of the production so as to 'protect the interests of justice and, to the greatest
extent possible, the privacy and equality interests' of the complainant, witness or other person to
whom the record relates7*by editing or other such means. Further, the judge must provide

reasons for his or her decision to order or refbse to order production.
Since its passage, Bill C-46 has had a number of challenges, both legal and political. The
most significant of the legal challenges is Alberta judge P a d Belzil's ruling in R. v. M i l p that
the amendment is unconstitutional in that it protects the rights of victims over the rights of

accused persons. Again this case is not specifically 'on point' in that it does not deal with facts
where recovered memories are involved. Nevertheless, because it deals with the production of

therapy records to the defence, it will Likely have an impact upon many cases where memories

were recovered in therapy.
In this case defence counsel argued that Bill C-46 is unconstitutional in that it is in
violation of subsections 7 and 1 l(d) of the Canadian Charter of Rights and Freedoms
(hereinafter the Charter). Impairing the accused's ability to make I11 answer and defence
deprives the accused of his constitutional right to a fair trial argued defence attorney Denis
Edney. Alberta Court of Queen's Bench Justice Paul Belzil was sympathetic to this argument.
He notes:
Furthermore, the practical problem arises that because the accused is never
allowed unfettered access to the records, how could the accused ever know
whether or not his access to records using the procedures under Bill C-46 would
differ in result if he made an application pursuant to the majority judgement in R.
v. 0 'Connor.. . .This is distinctly unfair to an accused and puts the accused in an
impossible s i t ~ a t i o n . ~
In essence, Belzil J. upheld the majority decision in 0'Connor,which he notes is "a very recent
decision of the Court and involves a decision which is directly on p~int."~'He then proceeded to
go through the reasoning of the majority in 0'Connor approvingly and particularly noted that the
Court stated, "it must be recognized that any form of privilege may be forced to yield where such
a privilege would preclude the accused's right to make full answer and defence?

He also

endorsed the majority reasoning in 0'Connor whereby it is presumed that if records are in
possession of the Crown, they are relevant to the accused's defence as "generally speaking, the

Crown would not obtain possession or control of therapeutic records unless the information the
records contained was somehow relevant to the case against the acc~sed."'~O'Connor, he
contended required a balancing of the rights of the two parties whereas Bill C-46 tilts that
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balance, creating a presumption against disclosure because the new law forced a trial judge to
engage in this balancing without actually having seen the records."

The fallout fiom this case has been enormous. A month after this decision was rendered
Madam Justice Sandra Chapnik of the Ontario Court's General Division explicitly stated in R v.
Leegsthat she had followed Justice Belzil's reasoning in Mills."6 She also held that the new

CriminaI Code provision violated the entrenched rights of an accused person under Sections 7

and 1l(d) of the Charter. Her decision, of course, binds lower courts in Ontario and may also be
persuasive in other General Division cases unless, or until, conflicting rulings are made.
Karen Busby was interviewed by the Globe & Mail newspaper as to her reaction to the
recent decisions overruling the new law. She noted that Justice Belzil had explicitly relied on

0 'Connor in his decision in Mills and yet that decision was far fiom unanimous. She argues that
the Supreme Court was 'badly split' in 0'Connor,with four of the nine judges (including

L'Heureux-Dube and McLachlin, I would add) dissenting. Those four judges did not ruie out the
possibility of records being ordered to be produced but noted that such records should be used
only rarely because, in generai, the defence lawyers' applications (to have the records produced)

were based on discriminatory beliefs about women and children. Busby fkther argued that in the

majority decision in 0'Connorthere was no mention of equality while the minority decision was
based on the equality rights of women and children. As I noted above, Bill C-46 is explicit in its
preamble that a major aim of the new legislation is the protection of the equality rights of women
and children. Busby suggests that Parliament was trying to say, by enacting these amendments,

that judges do have to consider equality. The actual Bill states:
Whereas the Parliament of Canada continues to be gravely concerned about the

incidence of sexual violence and abuse in Canadian society and, in particular, the
prevalence of sexual violence against women and children;
Whereas the Parliament of Canada recognizes that violence as a particularly
disadvantageous impact on the equal participation of women and children to
security of the person, privacy and equal benefit of the law as guaranteed by
sections 7,8, 15 and 28 of the Canadian Charter of Rights and ~ r e e d o m s . ~
Busby argues that medical and psychiatric records are rarely requested in other types of cases and
indeed, "courts have made it clear that lawyers m o t have access (to such records) in other

cases.""

She notes in this newspaper article and the scholarly article discussed earlieP9 that such

records seem to be of little concern in the courts except in those instances where the credibility of
the complainant in a sexual assault case is tested and asks "why is it only the credibility of

women in sexual violence cases that's called into question?'*

That such records are most often

sought in sexual violence cases was also noted by the minority in O'C~ntzor.~*

In the first nine months of the new legislation's life it was subject to more than 50
constitutional challenges in the courts."

As of February 1998, two Alberta judges had struck

down the law, judges in British Columbia and Saskatchewan had upheld it and numerous Ontario
courts had reached conflicting verdicts. Due to the considerable uncertainty these conflicting
rulings have inflicted upon the state of the law, both the federal and Alberta governments have
asked the Supreme Court to resolve the issue. The Court agreed in February 1998 to conduct an

early constitutional review by hearing an appeal of Justice Belzil's ruling in MiZZsSg3AS of the
writing of this paper in early 1999 a decision has yet to be rendered in the Mills case.
Of course, not all of the challenges to Bill C-46 have happened in the court room. As
briefly touched on in Chapter Three, in 1998 Liberal backbencher John Bryden took on the
passage of Bill C-46 as one of his projects. Bryden, member of Parliament fiom Hamilton-

Wentworth, is no stranger to controversial causes having taken on the 'charity industry' in
199695 Although a Liberal member of Parliament, Mr. Bryden has populist political leanings

more consistent with that of the Reform party? His particular opponent is what he calls 'special
interest groups.' This animosity arose when Bryden first arrived on Parliament Hill and
perceived that political lobby groups had more power than a single backbench MP. He was, in
his own words, "in severe competition to be heard?

In a letter to Minister of Justice Anne McLellan dated September 24, 1997, Bryden asked
the Minister not to contest Justice Paul Belzil's ruling in the Mills case that Bill C-46 is

unconstitutional. Bryden bad fought the legislation vigomusIy in the spring of 1996 on the
grounds that:
the phenomenon of implanting false memories by therapists and psychiatrists was
well recognized in the scientific literature, and that there had been a number of
grievous miscarriages of justice in the United States as the result of courts
accepting the testimony of alleged victims of sexual abuse who, in fact, were
victims of the suggestions of their therapists.
Moreover, Bryden contended, most people 'who are versed in the traditions of justice'
would see that restricting the right of an accused to defend himself or herself is a denial of
natural justice. He noted, as support for his own position, that the Criminal Lawyers Association

and the Canadian Council of Criminal Defence Lawyers had both condemned the proposed
legislation at committee hearings. Marvin Bloos, Chair of the Canadian Council of Criminal
Defence Lawyers, in opposing this legislation claimed:
We're not talking about a rare case where there might be a miscarriage of justice.
We're talking very high numbers of potentially untrue allegations. That's why the
balance, which I think was effectively reached by the Supreme Court in
O ' C o ~ o r must
,
be maintained, and that's why this legislation, in my opinion,
goes too f d 7

Of course, a criminal defence lawyer opposing this legislation is to be expected. It should
be emphasized again, however, that fat fiom 'very high numbers of potentially untrue
allegations', in actuality (as discussed earlier) it is likely that only a very small number of 'false'
allegations are brought to the justice system. My sense is that Bloos must know this and that the
access to records issue is simply new way for defence attorneys to challenge the credibility of
complainants?'
Bryden is, of come, not the only Member of Parliament to question the veracity of
recovered memories. During second reading of the Bill, MP Diane Ablonczy noted that while
she and her Reform colleagues:

do approve [contingent upon M e r examination of the provisions] of the balance
that has been reached in Bill C-46 .. .there have certainly been instances where
complaints that sexual offences have taken place have been brought fallaciously,
frivolously, with malice, for reasons of revenge, personal advantage or, in some
instances, due to something called false memory syndrome?' (Emphasis added).
Ms. Ablonczy refers again to 'what is now called false memory syndrome' several minutes later

during Bill C-46's second reading. Mr- Bryden refers to false memory syndrome on numerous
occasions as do other Members.'* I think there is no better example of how this concept has
permeated our popular consciousness than the fact that the existence of this 'syndrome' is now
bandied about, uncritically, in House of Commons debates.
In response to Bryden's letter, Minister of Justice Anne McLellan wrote that she did
indeed intend to join in the leave application to the-SupremeCourt in the Mills case as an
intervenor. While announcing her intention to defend the legislation however, Minister
McLellan is not entirely dismissive of Bryden's concerns about false memory. She writes:

The Criminal Code does not prohibit the production of records. Several recent
decisions are, in my view, based on an improper interpretation of the legislation. I
am confident that, should the Supreme Court of Canada grant the leave
application and hear the complainant's appeal and the submissions of the
intervenors, the Supreme Court will agree that Parliament has comprehensively
and appropriately dealt with the issue of the production of complainants' records
in accordance with the Canadian Charter of Rights and Freedoms.
I appreciate your concerns regarding the legislation, particularly due to one of
your constituents regarding alleged 'Tdse memories." A parliamentary committee
explored these concerns and reviewed material provided by Dr. Harold Mirsky,
who appeared before the Committee,
For your information, I enclose a letter I recently sent to the president of the
Criminal Lawyers Association .- - indicating that I intend to raise the issue of
"repressed or recovered memory syndrome" with my provincial and territorial
colleagues when I meet with them this

3.

The Legal Consequences for Therapists

Recently, in the United States, there has been an important development in the area of
civil liability. More of an American phenomenon than a Canadian one (thus far), some former
patients have sued their therapists for the therapist's "role in inducing memories that patients
later concluded were fal~e."'~'Occasionally, therapists have also been held liable directly to
parents found to be falsely acc~sed.'~'While this is a new, albeit related, issue to be introducing
at this point, 1 believe it is relevant in that the threat of legal action against therapists who work
with survivors may have the effect of further limiting s-~.5vors'legal claims. While most

survivors recover memories prior to entering therapy, it is conceivable that the help and support
received during therapy may assist some survivors in pursuing their cases at a later date. Further,
those survivors that do recover their memories in therapy would be, at the least, delayed in
bringing their claims forward. Regardless, limiting the supply of therapists willing to work with
survivors because of the threat of legal action can be seen as damaging and silencing for

survivors.

In an Illinois case, Sullivan v. Cheshiertm,the phrase 'false memory syndrome' was
uncritically accepted by the judge. He further stated that because the alleged survivor, Kathleen
Sullivan, told her parents she would cut off communications with them if they did not accept her
memories of abuse by an older sibling, "the jury could infer that the memories were false and
intentionally or recklessly implanted by Che~hier?'~~
This, despite the fact that both Dr.
Cheshier and his patient, Kathleen Sullivan, denied that he had implanted the memories and that
an independent psychologist testified that the two had a 'good therapeutic relationship.'
To date there are no reported decisions in Canada although in 1993 several people from
Parry Sound, Ontario did launch a civil suit against a p ~ y c h o l o g i s t 'But
~ there is at least a
theoretical liability for the therapist who fails to take reasonable steps to be educated about these
issues and does not incorporate reasonable measures to address these issues in therapy. The
therapist must be negligent or fail to follow accepted professional standards before liability
would be imposed.lo7 Even in the absence of reported decisions, however, the spectre of being
sued by either the parents of a patient or by a former patient (a 'recanter') must enter the minds of

therapists.
Whilst the legal community and other concerned parties wait for the M a s decision to be
handed down, the courts have been busy hearing other cases on child sexual abuse and 'false

memory syndrome.' The fact that this phrase is used so indiscriminately in judgements is telling
in itself.t08 In one recent case that survivors and their supporters would likely find particularly
distressing, the plaintiff was found not to be credible or reliable apparently because she had been
diagnosed with dissociative identity.disorder (DID)(formerly known as multiple personality
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disorder or MPD). This woman alleged that she had been abused by her sister's ex-husband.

The defence claimed that she was suffering from false memory syndrome and brought in an
expert who testified that persons with DID are very vulnerable to suggestion. The plaintiff
alleges that her memories were recovered before she went into therapy and that during her
therapy no memory enhancement techniques were used. Her action was dismissed and firrther,
StrombergStein J. asserted that "thecourt accepted the expert evidence of psychiatrists that
recovered memories are inherently unreliable since it is difficult to distinguish true memory from
false memory."'"

It is difficult to distinguish lies fiom truth in any type of case but presumably

judges must feel they are able to do this in order to do their jobs. This case is distressing for a
number of other reasons. First, the judge's statement that 'recovered memories are inherently
unreliable' is questionable in that, as discussed earlier aN memories are subject to degradation
and distortion. Secondly, it seems as though this woman is being held to be unreliable/not
credible because of a disorder that is not unusual to survivors of childhood sexual abuse. The
Supreme Court in R. v. W K L. 'I0, discussed earlier, took into account the role the perpetrator may
have had in the delayed recall of the abuse in extending the statute of limitations for recovered

mernory/delayed discovery cases. To do otherwise would be rewarding the perpetrator for his
role in the amnesia, the Court held. This case is based on similar issues, in my opinion. If, as is
likely,"' this woman has DID due to the fact that she was abused as a child then it hardly seems
just to use this against her in finding her, and thus her testimony, unreliable.
Thus far this paper has examined 'the law' as it has taken shape to this point in time. It
seems that North American courts, at least, have accepted the existence of both recovered
memories and some sort of false memory disorder. The result is a quintessential 'liberal' stance
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by the judiciary that each case must be examined upon its own merits. This leads this writer to
believe that whatever the Supreme Court decision concerning the constitutionality of Bill C-46,
the matter will be battled out in the courts, and even more so in the media, for some time to

come. While it is true that very few cases of child sexual abuse ever make it to the courts in the
first place, the law is still an important arena of contestation in that it transmits, as Gusfield
would argue, cultural beliefs about certain behaviours to the population.

iV.

The Utility of Legal Engagement
Many feminist and anti-racist authors have written about the dangers of using the Law,

with its claims to 'objectivity' to fight for equality and justice for oppressed groups.'" Firstly,
the law is an adversarial system. There are winners and losers. With any two unequally situated

parties, this is a problem. But for the adult survivor of childhood sexual abuse whose own belief
in her memories may be fragile, the adversarial nature of a trial can take on a nightmarish quality.
Also, what if she loses? Will not being believed damage her? Armstrong asks, even if she
'wins', is justice served anyway? In a criminal proceeding, if the offender is still a danger to

children, ifthe offender had to serve jail time, the survivor may have the satisfaction of knowing
that at least she got him 'off the streets' and away from children for a time. But in a civil trial,
there is not that satisfaction. Which begs the question: what is the goal? Is it perhaps that
another person will say "it's official. He did it??113
Another disturbing issue is that under successll civil law actions the tendency is that the
more damaged the victim can prove she or he has been by the tort feasor, the more money she or
he is awarded in damages. But, as Louise Armstrong asks, "how much damage do you have to

prove to say that parental-child rape is serious?""'

While the negation of a childhood sexual

abuse survivors' victimization is something that feminists wish to eradicate, is it wise to place so

much emphasis on the damage inflicted? Without negating the damage done, is it necessary to
frame survivors as mere victims? Moreover, is it conceivable that an emphasis on 'damage' will
inadvertently set survivors up in competition with each other (e-g., 'I am more damaged than her,
so I should get more damages'?)
Some researchers suggest that litigation has helped to fuel the backlash. As Library of
Parliament researcher Patricia Begin notes:
It has been suggested that the false memory controversy and the False Memory
Syndrome Foundation emerged in the context of increased litigation launched
against abusers. In fact, the public campaign to discredit recovery therapy and
therapists was coincident with successful challenges to laws by adult survivors of
child sexual abuse regarding the accountability of perpetrators. In November
I 993, a year after the Supreme Court of Canada had ruled in K. v. H. M., the
Criminal Lawyers' Association held a three-day coaference on the false memory
syndrome in Toronto. Many of the presentations and lectures dealt with
defending an accused against allegations of sexual a b w by focusing on the
fallibility of human memory.'l5
As noted in Chapter Three, Armstrong also postulates that litigation, particularly civil
cases (i-e., for money damages), are what fuelled, at least in part, this 'backlash' against sexual
abuse survivors and their supporters. She notes that, "(a)t bottom, one main trigger for the
backlash that brought us into this morass was that well-known emotional catalyst, rn~ney.'"'~

Armstrong says that this was exactly the intent of survivors, to get their abusers 'where it hurt,'
in the wallet. While this is understandable, especially say, to a woman whose abuser has laughed
at her in private confrontations, Armstrong notes that survivors and their supporters were not

organized for the kind of reaction that they should have expected."' Further, she worries that

should there be a settlement, the survivor will likely be barred fiom disclosing the sum of the
settlement and taking publicly about the abuse at all. Irouically then, instead of 'breaking the
silence' around the abuse, the survivor is remaking it for herself?

Armstrong is not against

civil suits as part of the remedy but notes that:
the combination of a practical threat of retaliation (civil low suitsfor damages)
and the absence of a larger political understanding and force simply served to step
up the backlash vigour - without leading to moral ei~gagement."~
(Clarification
added)

Like Armstrong, Iam not against the filing of civil suits per se. but cannot see the utility of such
a strategy without a larger political understanding of the issues, such as the one employed by
Busby or Vella, particularly given the strength of the backlash.

V.

Conclusion
While some survivors, particularly those with heavily supported cases and an

unIikeable/unrelated defendant, may find what they are looking for in the justice system; it is
likely that the majority (due to case attrition and unfavourable results) of plaintiffs will be

disappointed with outcomes. For feminists, sexual assault centre workers, therapists and other
anti-child abuse advocates, this is a situation rife with ethical considerations. While such
activists cannot afford to give up the law as a site of social struggle and contestation, given the
cultural meanings and embodiment of 'truth' that law has in society, it is necessary that
appellants and their supporters have a political understanding of the issues in order that a court
room loss does not inflict damage on them. Advocates must refrain £iom letting frustration
overwhelm them. A high profile case, even if it does not go the 'right' way, is still an
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opportunity for a widening of the discourse.
Widening the discourse is all that the law can do for the vast majority of survivors. The
law cannot prevent child sexual abuse. Most offenders are well aware that what they are doing is
legally (and morally) wrong. At the present time it seems that 'false memory syndrome' has
entered the public consciousness characterized as though it were a fairly common occurrence.
Counter-hegemonic efforts must be aimed at educating the public and members of the justice
system as to how rare false memories of childhood sexual abuse really are and why society has
been so willing to accept this 'solution' to the problem of child sexual abuse.
While feminists and other anti-child abuse advocates are trying to socially construct (or?
more accurately perhaps, trying to protect the social construction of) sexual abuse as a public
problem, it seems that FMS proponents are equally trying to socially construct 'false memory
syndrome' as a public problem.
Throughout this chapter evidence of the social construction of child sexual abuse and'
conversely, of 'false memory syndrome' as public probtems has been seen in the legal arena. For
example, the 'law' has been followed fiom attempts in the 1980s and early 1990s to lift barriers
to the bringing forward of recovered memory cases to it's now (in the mid to late 1990s) more
cautious handling of recovered memory cases. The use by criminal lawyers' associations of
socially constructed beliefs about women, such that "women and children frequently and
uniquely lie about sexual violence out of vindictiveness, fantasy or

emphasize

Kristiansen's points in Chapter Three that attitudes toward women are likely to influence beliefs
about the veracity, or lack thereof of recovered memories. Similarly, Pfohl's discussion about
who is considered deviant may be recalled in cases such as R. v. R. L.B"' where the plaintiff was
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characterized as delusional by defence counsel and the judge with no explicit evidence as to such
cIaims.

Law has a legitimating fimction, as well as an instrumentalist one, as also discussed by
Gusfield in Chapter Two. The fact that sexual abuse cases are coming to the courts more often in
the last decade (due, in part, to the removal of the statute of Limitations barrier perhaps)

demonstrates that, in many respects, child sexual abuse is now constructed as a genuine public
problem to be so recognized by the courts. However, what does the Supreme Court's ruling in

0'Connor 'say' about women who have received therapy? Does it legitimate the view, put
forward by criminal defence lawyers and their associations, that such women should not be
believed because they are 'suffering from a mental lapse' or that they are 'suggestible'? Busby's

remarks concerning the implicit acceptance of the false memory hypothesis (and specifically of
the 'Bad Therapist' thesis) in 0'Connor'" where the majority judgement stated (even though
there were no false memory allegations introduced in this case) that records may be ordered to be
produced "if they may reveal the use of therapy which influenced the complainant's memory of
the alleged events"" are relevant.
Although most cases of recovered memories of childhood sexual abuse do not result in
court action, clearly the legitimating function of 'law' such as that made by the Supreme Court in

0 'Connor, that made by the legislature in Bill C-46, and that about to be made by the Supreme
Court in Mills are an important contributor to public consciousness around the recovered
memory/false memory debate.

The conclusion to this thesis project follows and will continue to link the themes from
each of the previous chapters. Nthough this is a 'Legal Studies' thesis, students of such a degree
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are taught that 'law' does not 'happen' in isolation kom society and, therefore, that 'hegemony',
'popular consciousness' or the social construction o f the 'domiaant reality' must be examined in

order to understand changes in the law. However, it must also be realized that law, due to its
communicative or symbolic h c t i o n as discussed by Gusfield, can have a role in the creation and

maintenance of such 'reality'.

-
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Chapter Five
Coadusion

There are two essential questions that this thesis engaged with. How, and why, does the
false memory syndrome hypothesis seem to strike a chord within society such that its existence is
accepted as a reality without scientific 'proof? And further, how has this acceptance affected
Canadian jurisprudence? I was concemed as to the answers to these questions, as a feminist and
someone who has previously worked with adults who had been sexually abused as children,
given the controversy surrounding the issue in the popular and scientific press.

I was concerned that rhetoric had taken over the debate and to an extent I found this to be
true. Certain socio-political leanings seemed to be highly indicative of which 'side' of the debate
one was on, including for myself. I was concemed that the popularity (as I already perceived it at
the beginning of this project) of the false memory hypothesis had given society an easy 'way out'
of having to deal with high rates of child sexual abuse in a way that 'fit' with both liberal
patriarchal tradition and sexist social structuring. For the most part, I found that presupposition
to be true also. Like other feminist writers on the topic, I do not rule out the possibility that a
minority of those who believe they have been abused as children have developed misleading
memories. In fact, at the conclusion of this project, I am more sure that this does occasionally
happen than I was at the beginning. However, I am also more highly convinced that the false
memory syndrome 'movement' is propelled more by politics and by the public's desire to believe

that it is true than by 'facts'.

The writing and researching of this thesis project, for the most part, confirmed many of
my suspicions about the false memory syndrome movement. However, it undoubtably enriched
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my appreciation of the complexity of the issues around the recovered memory/fdse memory

debate. For example, through Gusfield's discussion of social construction and Kellough's
interpretation of this construction as double-layered, I was able to see how there are 'two levels
of culture'. The first level of culture that Kellough describes is "a public one where values are
articulated for public consumption."' Can it be said that 'for public consumption' or 'on the
books' it appears that child sexual abuse has generally been accepted as a public problem? The
'second level of culture' that Kellough refers to is "a private one where actual activities require a
different kind of explanation."' Can feminist and other antishild abuse advocates be seen as
trying to resist the efforts of the pro-FMS lobby to have certain instances of child sexual abuse,
usually those that occur within the family, kept as 'private problems'? And further, can the false
memory hypothesis be seen as 'a different kind of explanation' for the high numbers of children
that are sexually abused by family members?
Chapter Two was primarily concerned with the question of how the 'public problem' of

chiId sexual abuse has been socially constructed. Gusfield's thesis illustrated that issues only
become 'public7 problems once they are socially constructed as such. Therefore, issues can be
considered public problems in some time periods and not in others. Shifts may occur in what is
and is not considered a public problem. Several writers have commented upon the cyclical

nature of interest in child sexual abuse? Gusfield contends that a phenomenon is not a 'public
problem' unless there is both a cognitive belief in its alterability and a moral judgement as to its
character." Until recently, these preconditions for the recognition of the tragedy of childhood
sexual abuse were not met. These conditions may include the ability of some groups, such as
feminists and other anti-child abuse advocates on the one hand and FMS proponents on the other,
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to sway public opinion. Gusfield employed the example of drinking-driving to illustrate his
theory, noting that public reaction to the same action has changed over time. I concede that the
problem of child sexual abuse is more complex than drinking-driving, at least in some respects.
Nevertheless, Gusfield's theory is applicable, particularly when Kellough's interpretation is
utilized.

In the social construct of drinking-drivingas a public problem that Gusfield details there
is only one 'villain', the drinking-driver. Whether there are other possible contributors, such as
unsafe cars or the availability of alcohol, is not seriously considered because people want to
believe that individual 'bad' people are responsible for many of the 'human costs' of automobile
use. Societal responsibility, both causal and political, is therefore diminishedIn the social construct of child sexual abuse as a public problem that I have detailed,

different actors can be viewed as the 'villain'. As is appropriate to the liberal patriarchal
paradigm, when the perpetrator is a 'stranger', he is often labelled as the 'villain'. In intra
familial situations particularly, however, there are a multitude of reasons (as explored in Chapter
Three) why other actors such as the victim, or her therapist, may be more likely to be 'btamed'
through the construct of the false memory hypothesis, a more 'politically correct', as it were, way

of shifting attention fiom the perpetrator and a culture that fosters such behaviour than less subtle
forms of victim-blaming. What remains the same as in Gusfield's example, is the desire to
individualize the problem. In this way, societal responsibility, both causal and political, is
diminished.
Stephen Pfohl's focus on the 'creation' of deviance may be thought, by some, to be more
directly andor less abstractly related to this thesis project. His review of theories of deviance,
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many of them specific to different historical periods emphasized two themes in this thesis
project. The first was that who and what is considered deviant is not static as 'deviance' is also
'socially constructed' and is, thus, impacted by power differentials in society. The ability of
elites to utilize different theories of deviance, at different times, in different ways to socially
control those groups who threaten their dominance is evident in the recovered memory/false
memory debate. By applying the deviant label to someone, even indirectly, that person or
group's power to challenge the status quo is quelled. In the recovered memory/false memory
debate it is often the victims of child sexual abuse and/or their therapists, rather than the
perpetrators, that tend to be deviantized. This second point was revisited in Chapter Four in
Busby's discussion of the 'Bad Therapist' myth. True to Armstrong's hypothesis, much of the
pro-FMS literature in the scientific press ascribes false memory syndrome to 'bad therapy','
rather than 'bad' women. Discriminatory beliefs about women are still employed, however, in
that these women are characterized as delusional,6 highly suggestible,' and emotionally
disturbed.' Generally, the victims are not represented as 'bad,' but as confused and

indoctrinated9by "feminist counseIlors [who] are ideologically committed to forcing their clients
into believing they have been ab~sed."'~
Pfohl's workengenders a realization that more subtle methods of deviantizing the victim
than straight forward victim-blaming is being utilized by the pro-false memory side of the debate.
There is not a simple answer as to why belief in the falsity of recovered memories has become so
popular in North American society. However, it was argued that the pervasiveness of this belief

(as evidenced, for example, by the term's common usage and the ferocity of the debate) lends
credence to the supposition that society's desire to deviantize the victim is strong.
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Another key point introduced in Chapter Two was the notion of law as a transmitter of
cultural beliefs. Essentialiy, it was argued that law is a 'system of communications7that
transmits the 'truth' to the public. If law is thought of as a mechanism in the definition and
solution of public problems, its possible utilitarian effects (deterrence, preventing a particular
person fiom sexually abusing a child etc.) are less important than "the cultural attributes of law as

an embodiment of meaning."" Building upon the analysis of "lawas a self contained cultural
product,"" it is law's role in communicating the "dramatization o f the moral notions of the
comrn~nity"'~
that Gusfield is, and I am, more interested in.
If Gusfield7sargument is accepted, what do rulings such as 0'Connor 'tell' people about
recovered memory? Is it possible that if the Supreme Court is willing to invoke the 'Bad
Therapist' myth to justify access to counselling records, that others - fiom family members to
funding agencies - might also adopt this belief?'" Just as importantly, however, what would a
lack of cases being brought fonvard (due to fears over access to personal records, as one
example) 'tell' the public?
Neither Gusfield nor Pfohl wrote specifically of child sexual abuse, but employing the
concepts they explored throughout this thesis project has facilitated an articulation of the
'politics' of the discourse around recovered memory/fdse memory today in North AmericaThe third chapter of this thesis project examined the content of the recovered
memory/false memory debate, particularly in the media and the scientific community and
introduced the concept of hegemony. 'Hegemony7 was a small but important part of this thesis
project. It linked the work of Gusfield and Pfohl but, more particularly, it provides a discussion
of how the 'active input of the dominated' is required for the project of the ruling bloc. The issue

160

of 'consent' is not as explicitly dealt with without Gramsci's input in the recovered memory
debate there are many examples of the participation of the 'dominated' in the minimization
(through the vehicle of the false memory hypothesis) of, usually, intra familial sexual abuse.

In the most direct sense, 'recanters' are often used by the false memory movement to
support their claims.15 Of course, I do not suggest that all recanters are recanting falsely but
certainly some may have been coerced As Busby notes, ^recantations by complainants.

in the

unusual cases where they are made, usually involve minors in situations where there are good
reasons to believe that the recantation is false."'6 Also, if 'false memory syndrome' is viewed as
a new way to discredit women survivors particularly,'7 what does the number of women on the

pro-false memory side of the debate mean?
In Chapter Three it was posited that several 'clusters' of issues contribute to widespread
belief in the existence of false memories. One of these 'clusters' is the sexist stereotyping of
women and children which serves to foster doubt about the veracity of recovered memories of
childhood sexual abuse. As Professor Bala stated, in all Canadian cases reported to 1996, where
an 'objective trier of fact', i.e., a judge, has 'found' memories to be false, the plaintiffs were

female. '
Other 'clusters' included the psychological need for simple answers to complex
problems, which can be directly linked back to Gusfield, and the ability to retain a belief in a just
world. The ability to retain a belief in a just world has also been linked to victim-blaming,
particularly by women, in rape cases.19 The inability of most people, who do not molest children,
to believe that 'ordinary' seeming fatherdrelatives could commit such acts and that children may
have more to fear from family members than strangers are also factors.
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All of these 'clusters' help to explain why society may be quick to accept the false
memory hypothesis in that it is a convenient and less mcult

'explanation7 for the number of

people who claim to have been sexually abused as children. To accept the false memory
hypothesis is less challenging than having to deal with what it is about North American society
that fosters such victimization of children.
The psychological Literahlre directly relating to the existence, or otherwise, of 'false
memory syndrome' showed that claims about the existence of false memory were found not to be
as well supported by scientific study as FMS proponents would have the public believe. There is

no conclusive evidence that false memories of childhood sexual abuse exist. I have argued that
Dr. Loftus' studies, and others like hers, are inadequate to prove that such memories can be
created. It cannot be known, fiom the research she cites, whether the memory of a traumatic
event is encoded and stored differently fiom that of a non-traumatic event. Furthermore, the
threat and intimidation factor present in many cases of childhood sexual abuse may fkther
impair memory retrieval. Accordingly, neither the Canadian Psychiatric Association nor the
American Psychological Association has recognized FMS as a legitimate disorder. Both
organizations do, however, maintain a dissociative amnesia diagnosis and W e r , there are
studies reporting that a majority of recovered memories can be corroborated when survivors
attempt to do so.''

Similarly Hovdestad's s w e y of 113 Ottawa area survivors, half of whom had

continuous memories and half of whom had recovered memories, found remarkably few
differences between the recovered memories and continuous memories groups, contrary to FMS
supporters' predictions. This research is not used to suggest that false memories of childhood
sexual abuse do not exist, only that they have not been proven to exist. And yet, recovered
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memories have been proven to exist. It seems strange that in a society that puts so much faith in
'science' the unproved hypothesis is seemingly more popular, at least in the press," than the
proven one.
The analysis of media articles dso provided insight into 'popular consciousness' around
the issue. While it is acknowledged that 'public consciousness' and the media coverage of a
particular issue are not necessarily equivalent, an examination of the issue as presented by the
media is interesting both because of the media's mass distribution and also its implicit claims to
'objectivity'. Moreover, according to media sociologists the media either reflects or directs the
public agenda." According to either model, a study of the media's coverage of the recovered
memory debate can provide "an index of social knowledge and attitude^"^ towards the false
memory hypothesis-

In Chapter Four legal issues pertaining to the recovered memory/false memory debate
were explored. The development of laws against incest helped to demonstrate what interests
were historically protected. I theoretically linked the development of laws against child sexual
abuse to those against rape. The history of the criminal law shows a lack of concern for the

safety of children in their own right. Rather, fathers were protected. Parental permission was
required for the medical examination of suspected victims. Lawmakers expressed the idea that
laws against child sexual abuse might give people 'ideas' that they would not have otherwise
had, implying that they thought they were protecting 'public morals' by refraining from passing
such legislation. And fiuther, patriarchal notions about the nuclear family were upheld. For
example, women who 'allowed' closely related men sexual access were punished equally as
'offenders'. Perhaps this 'concern' for the offenders is understandable as lawmakers and
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enforcers (given that women, at least historically, and children are seldom such) would more
likely see themselves in the position of accused than victim. It is an interesting question to
ponder whether 'victim-blaming' of rape victims has become less prevalent as women have
become more conspicuous in the power hierarchy. If so, does this mean that the victim-blaming
occurring under the false memory syndrome banner, albeit a less outright form, will be less likely
to abate given that children are not likely to gain access to power in the foreseeable future?

The present day case law was also examined in Chapter Four. Not all the cases discussed
specificdly involved child rape, but the law 'made' in all of the cases will certainly impact (and,
in fact, has already impacted) recovered memory cases. For example, statute of limitations
barriers to bringing sexual abuse cases to the justice system have been eased in recent years,
allowing women who recover memories decades after their abuse to bring cases forward.
Criminal and civil case law, accepting both the existence of recovered memories and false
memories, was explored. Although it seems likely fiom the evidence discovered whilst
researching this project that only a very small percentage of cases before the courts would ever
involve a truly fahe memory, it has been an issue in many cases. It is unfortunate that the
Supreme Court has been so circumspect in its opinions on recovered rnemory/false memory. It

does seem clear, nonetheless, that it has accepted the existence of both. However, a change in
the composition of the Court has recently occurred and, therefore, it remains to be seen what will
happen with the appeal in the Mills case.
While applauding the emphasis on substantive equality that Bill C-46 called for and the
restrictions on defence 'fishing expeditions' that it entailed, I am not at all surprised that the
amendment has been repeatedly challenged given the strength of the backlash against women in
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general and recovered memories in particular. I also agree with many of Louise Armstrong's
obsewations about the dangers of using law without apolitical understanding of the potential
consequences.

This thesis has critiqued both the content and the construction of the recovered
memory/false memory debate. Perhaps because there are 'experts7 on both sides o f the issue who

claim to be able to 'prove' that they are right, the debate has degenerated into somewhat of a 'he
saidkhe said' polemic. However, because the lure of the false memory hypothesis is so strong
and because its proponents have a better articulated political take on the issue, it would appear
that their representation of the 'truth' has had more success in infiltrating the public
consciousness than that of feminists and other anti-child abuse activists. It is not surprising, then,
that it also appears to be making headway within Canadian jurisprudence, with some judges
accepting, seemingly uncritically, the 'false memory' hypothesis. Because of law's claims to
'objectivity' and the legitimating h c t i o n that law has in society, it is imperative that a political
understanding incorporating the gendered nature of this issue be articulated and disseminated.
Throughout the thesis, I argued that feminists have been hampered in their efforts at
linking the recovered memory/fdse memory debate to a political understanding of power and
gender bias in society. They and other anti-child abuse advocates are so busy merely defending
the existence of recovered memory that there seems to be no room or energy for an attempt at
'widening the discourse.'
As noted above, I am sure that occasionally some people do develop misleading
memories, for whatever reason. This leaves me in a dilemma in that, clearly, each case must then
be decided, individually, 'on its merits'. As a proponent of the radical feminist school of
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thought, with the resulting concerns I have with a liberal legal paradigm, I am necessarily
conflicted about what course radical feminist efforts should take on this issue. Obviously,
however, I believe that a radical feminist political understanding must be articulated,
The knowledge that I have gained in this thesis project about the reasons and the ways in
which public problems are socially constructed, as is deviance, has led me to a 'double-layered'
conclusion about the growing popularity of the f a memory syndrome hypothesis. The first is
that (socially constructed, of course) discriminatory beliefs about womenz4play a major role in
legitimating the FMS hypothesis. For example, myths that women make false allegations "out of
~ that thcy take suggestions fiom therapists because they
vindictiveness, fantasy or d e l ~ s i o n , "or
somehow enjoy the 'sick role''6 are prevalent on the pro-FMS side of the debate. Katharine
Kelly notes that 'rhe strategy works because it ties our socially constructed mechanisms for
assessing codicting or contested accounts of events to gendered myths about women, mental
health, and rape.""

As a political strategy, characterizing alleged victims of child sexual abuse as sick is more
acceptable than labelling them as bad or evil. Moreover, it still allows for the discounting of
their claims as their 'defectiveness' means that such claims can be dismissed. In all,
"pathological theories are successfbl not because they are correct but because they are attractive

to a particular historical audience - an audience thirsty for simple solutions to complex
problems, ""notes Pfohl. Child sexual abuse is a decidedly complex problem, the eradication of
which will take political responsibility on the part of a society that seems unable to cope with
such a charge.

I do not contend to have an answer except to say that feminists and other anti-child abuse
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advocates cannot afford to abandon law as a site of social contestation of this issue, particularly
due to law's 'communicative function.' Secondly, along with other advocates such as Vella,

Busby and Kelly, I maintain that feminists must continue to expose discriminatory beliefs about
women that surface in legal arguments and in legal judgements. I have attempted to articulate
the importance of these sites of struggle and while doing so, contribute toward the larger anti-

child sexual abuse project

-
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