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INTRODUCTION 

This thesis is about what an ethical health-care system should look like in a pluralistic 

democratic state that values people's autonomy. It provides an account of how citizens who 

are in different social and economic conditions and have different moral visions can come to 

agree on a health-care system. While citizens of a pluralistic state will need to make various 

kinds of policy decisions, for the purpose of this thesis I only focus on the issue of resource 

allocation. Nonetheless, the decision process 1 propose can also apply to these other health- 

care and social policies. 

Let me first explain the context on which my discussion is based. This project deals 

with how citizens in a dernocrutic society may come to decide what kinds of health-care 

allocation policies should be adopted. Such a state respects its citizens' autonomy and 

realizes the importance of public input in enacting various policies. Nonetheless, the 

democratic state that 1 shall propose differs fkom many contemporary "democratic" nations 

and the models proposed by some other writers on democracy. First of all, most democratic 

writers argue for representative governrnents. They seem to think that a political process is 

"democratic" if it is made up of elected officials who will make decisions on behalf of their 

voters. I shall argue that a decision-making process that relies totally on elected officials is 

not üuly democratic. While the people's voices are supposedly heard through the voices of 

the elected officials, in reality citizens often have little power to influence the outcomes of 

political processes. In fact, even though elected onicials are presumably acting on behalf of 

or representing their voters, we sometirnes wonder if these officials hold an accurate view of 

public opinion. Moreuver, very often these officials "represent" not only those who voted 

for hem, but also those who did not vote for them or even voted against them. There may 

therefore be additional questions of how "representative" these "elected" oficials may be. 

To counter these problems, 1 shall argue that a tmly democratic state ought to encourage not 

simply representative government but more importantly civic participation. In other words, 

the democratic state that 1 shall propose takes more senously the deliberative capacities of 



citizeas themselves. While 1 do agree that representatives are oAen helpful in facilitating 

deliberations and implementing policies, they should not replace the citizens in democratic 

deliberations. Civic deliberation can help citizens and officials become more infonned about 

various issues and other people's perspectives. There is also something intrinsically valuable 

about citizens deliberating with each other on various issues and making policy 

recommendations themselves. It can help create a social comrnunity that unites fellow 

citizens, and such common bond can facilitate respect and accommodation of diverse 

opinions. 

The democratic process that I shall propose is also different h m  other contemporary 

liberal processes in another way. When citizens in these liberai democratic processes do 

speak out or "participate" in the political process, they usually do so by means of secret 

ballots and simple opinion polls. While such mechanisms seem to allow people to tell public 

officials their concerns and interests, very often people who cast their votes and give theû 

opinions have little knowledge or understanding of the issues involved. People rnay not be 

informed about the various issues involved, and they also may not have thought through 

these matters before providing their opinions. Most of the time citizens are not given the 

chance to engage in dialogues with each other to understand their respective concems and the 

polls are usually too superficial to obtain any meaningful information. in the end, the results 

of such polls do not give us a real sense of how people reach their decisions and what they 

may really want. Given that poll results do not indicate why people vote in certain ways, they 

do not help people to undentand the full picture. 

1 propose that a pluralistic state that values people's autonomy and their input in 

making public decisions can solicit meaningful consent and opinions by employing an 

inclusive deliberative approach. Such an approach allows people of various backgrounds to 

participate with each other in making political decisions. It provides an oppominity for 

people to become more informed about various issues and a chance to reflect with each other 

their respective concerns. This participatory approach in the end allows the citizens to find 

out not only what opinions people hold, but also why exactly they hold these opinions. For 



example, in dealing with the issue of health-care resource allocation, the deliberative 

democratic process allows reflective citizens to discuss with each other their concems. 

This inclusive deliberative approach provides an open environment for people fiom 

different backgrounds to discuss their diverse concerns and work with each other in reaching 

agreements. This is very important in a democratic state. M e r  ail, despite disagnements, 

any society still needs to decide on various policies. If citizens in a pluralistic state have to 

abide by the sarne polices, they should employ a process that treats disagreements seriously 

and reviews various possibly opposing positions fairly. 

This deliberative democratic approach for which 1 shall argue is modelled on Amy 

G u t m m  and Dennis Thompson's (1996; 1999) deliberative process. This approach is 

preferable to many other political approaches. First, unlike other democratic theories that rely 

heavily on representative govements, this deliberative approach addresses the importance 

of civic participation. Second, it provides an alternative way to resolve issues that cannot be 

adequately dealt with by broad principles. Many philosophers who deal with the issue of 

health-care resource allocation assume that deliberation is unnecessary in resolving 

allocations. They believe that they can simply employ various principles ofjustice in trying 

to corne up with a health-care system that is fair to al1 (Green, 1976; 1983; Daniels, 1983; 

1985). However, it seems that justice principles are ofien too vague to provide clear 

guidance on how we can resolve various allocation dilemmas in a pluraiist state, such as how 

much and what exactly we have to provide. The democratic approach I shall propose allows 

people to work with each other to reach consensus. 

While Gutmann and Thompson (1996; 1999) do briefly comment on the issue of 

heaith-care resource allocation, they do not provide a detailed or systematic account of how 

reflective citizens in a democratic state may deliberate with each other on this issue. My 

thesis is an attempt to further develop some of their arguments and apply this democratic 

deliberative process to the issue of healthîare resource allocation to see what an ethical 

health-care system might look like in this pludistic democratic state. 



My thesis also helps to fil1 a gap in the Canadian literature of health-care debate. 

While discussions on health-care refonn have sparked numerous political debates on "multi- 

tiered systems," there have not been many philosophical discussions of what constitutes a 

multi-tiered system and whether such a system can be justified on mord grounds. Certainly, 

there have been numerous newspaper articles arguing either for or against multi-tiered 

systems. However, most of these writers do not define what a multi-tiered system is. 

Without specimng the characteristics of the system at stake, we simply cannot evaluate the 

arguments for or against such a system. 1 shall provide an analytical discussion of multi- 

tiered systems and argue that certain kinds of multi-tiered systems are morally justifiable. 

For the purpose of this thesis, 1 oniy concentrate on how the deliberative parties will 

likely reflect on the issue of health-care resource allocation. In particular, 1 focus on the 

issue of health-care funding. I shall argue that deliberative citizens will reflect with each 

other on issues such as the goals of health care, reasons for and against establishing tax- 

h d e d  health care, and the kinds of health-care services that they rnay or may not want to 

h d .  Although I will not go into details in discussing how reflective citizens may deliberate 

on non-funding issues, I contend that the parties will probably use the same process to decide 

allocation issues regarding other medical resources, such as organs, health-care personnel, 

and so on. These reflective citizens will also likely use the deliberative process to make 

other political decisions. For example, they w il1 probably discuss with each other and then 

make W i n g  decisions on a meta level, such as what proportion of the tax dollars should go 

into health care versus other social goods. They will also deliberate together to mutuaily 

decide on the arnount of taxes they cm legitimately collect. While I discuss some of these 

issues in passing, 1 do not focus on any of them. 1 acknowledge that a more comprehensive 

project on how the deliberative principles may work in the dernocratic state will need to 

address such matters. 

The first chapter starts with the notion of "right to health care." Ever since the World 

Health Organization and the United Nations respectively declared that people have a right to 

the highest attainable standard of health and health care in 1940s, the slogan "right to health 



care" has been widely heard in election debates, public-opinion polls, and so on. As one 

writer observes, discussions of contemporary health-care policy "are replete with claims 

about justice or equity in health care allocations and rights to treatment" (Bole, 1991, 1). 

Many have used such a notion of health-care rights to support theu arguments for tax-hded 

health care. Chapter 1 examines the arguments for a right to health care. It provides a bnef 

expository account of what philosophers rnean by rights, and how we may categorize 

different kinds of rights, including the alleged right to health care. It discusses the notion of 

objective needs, a notion that some believe is central to the idea of welfare rights. 

Chapter 2 evaluates the notion of objective needs and welfare rights. It begins with a 

presentation of two arguments against the notion of objective needs. The first argument, 

presented by libertarians, focuses on how individuals in a pluralistic society have different 

moral visions and life goals. Assuming that needs are goal-specific, libertarians argue that 

people's conceptions of their needs and how they should hilfil these needs also differ. The 

second argument, presented by social constructionists, attûcks a specific implication of the 

assumption that people al1 share the same needs. It argues that the uncntical assumption that 

needs are objective has led to the belief that people c m  decide for othen what they need. 

This chapter also draws attention to the different conclusions reached by libertarians and 

social constmctionists. While libertarians conclude that we should abandon the needs 

language, social constructionists believe that we can still legitimately talk about needs and 

allow the possibility that only people themselves c m  interpret their needs. This chapter ends 

with a discussion of various problems of the idea of "nght to health care." It argues that such 

a notion poses more questions than it answers, and therefore cannot serve as a solid 

foundation for a publicly-hnded heal thtare SC heme. 

Chapter 3 presents the libertarian argument against coercive redistribution and 

proposes an alternative approach to make allocation decisions. It examines how the 

libertarian atomist understanding of individuals leads io the idea that obligations only arise 

out of contracts or explicit consent. W l e  1 agree that respect for autoaomy is important in a 

democratic state, it does not imply that we have to take assent or dissent at face value. We 



can still legitimately distinguish rational from irrational dissent, and try to find a way to 

design policies that cm reasonably be accepted by the public. 1 argue that a deliberative 

process that is inclusive, participatory, ernpowering, reciprocal, and public c m  help citizens 

to reach overlapping consensus on what policies should or should not be implemented. 

These five critena set up the constitutional structure of the democratic process. Since these 

criteria themselves constitute the framework for the deliberative process, they are not subject 

to deliberation or negotiation. Any political process that does not have al1 of these five 

critena simpiy is not a democratic one. 

Such a deliberative democratic approach encourages people to reflect with each other 

their respective concems and interests. 1 argue that such a process is the best way to solicit 

meaningful consent fiom reflective citizens. It is also a prornising way to secure cooperative 

schemes, since people who see themselves as part of a polity will likely see each other not as 

cornplete moral strangers but fellow citizens who coîontribute to the same polity and will be 

bound by the sarne laws. They will also likely start to care about their fellow citizens and see 

their self-interest not in an egoistic but incorporative way. People who have compassion for 

their fellow citizens will incorporate othen' concems in thinking about what is in their 

interest. M e n  they see themselves as part of a polity, they will see promoting the social 

good as part of their own interest. 

Chapter 4 examines how deliberative parties will likely decide on the matter of a tax- 

fiuided health-care scheme. It starts out by arguing that people who want affordable health 

care have good reasons to support a tax-funded scherne. At this point people may have a 

fairly n m w  understanding of their self-interests. They may only think about how they can 

get affordable health care for themselves and their loved ones. However, once they start 

reflecting with each other as fellow citizens on how a tax-fundeci system may affect them 

personally, they will start to see how the availability of affordable health care may also affect 

others. When people deliberate with each other, they may no longer see othea as moral 

strangers but as members of the same social community. Realizing that their fellow citizens 

are dso bound by the sarne allocation decisions, the deliberative citizens are more likely to 



thiak about not only their narrow self interests but also others' interests. It rnay now be 

important for them to establish a health-care system that is not only affordable for themseives 

but aiso for their fellow citizens. ln other words, they rnay now care not only about whether 

they and their loved ones have access to affordable health care, but also whether their fellow 

citizens have access to it. They rnay also see promotion of a healthy population as part of 

theù own goal. In this way, after reflective deliberation with other members of the 

commUNty, people will probably agree to redistribution to fuiance a heaith-care scheme that 

can not only benefit themselves but also others in the polity. 

For those who rnay still dissent, 1 argue that the deliberative parties do not have to 

accept their dissent as an indication that the govemment cannot legitimately charge any 

amount of' taxes to finance the public scheme. After all, the notion of a right can still allow 

limits to the scope of the right. The facts that the deliberative process is fair and that health 

care is an important public good that requires general contribution provide two justifications 

for coercing these individuals to conhibute their fair share. 

Having established in chapter 4 that tax-funded health care is legitimate in a 

deliberative democratic state, chapter 5 examines what kinds of services the deliberative 

parties will want funded by the public scheme. I do not discuss how the parties may decide 

on the moral virtues or vices of various medical practices and thus whether such practices 

should be legal, although 1 contend that an incliisive deliberative process can help reflective 

citizens to reach these decisions. 1 only concentrate on how reflective citizens rnay decide on 

the fhding issue. 1 suggest that the deliberative parties will likely agree with me that health- 

care senices that are necessary to restore fiinctioning and opportunity ranges, prevent 

premature deaths, prevent diseases and injuries, and arneliorate pain and suffering, should be 

fundeci by the public scheme. 1 also propose other factors that rnay contribute to their 

"rationing" decisions, such as the issues of responsibility and expensive treatments. 

Chapter 6 examines the issue of whether the deliberative parties will allow private 

health care. M i l e  the preceding chapten concentrate on what the government of a 

deliberative democratic state should provide, this chapter focuses on what this government 



can or cannot legitimately prohibit. 1 argue that, once the deliberative parties have agwd on 

a range of health-care services to be provided in the public scheme, they will likely agree 

with me that people should be allowed to purchase insured and uninsured health-care 

services in the private market. Allowing people to purchase pnvate health care is important 

partly because the public scheme will not be able to provide al1 medical and health-care 

services, perhaps because they are too morally controversial to be agreed upon by d l  

deliberative parties, or perhaps because they are too expensive. Given that having reflective 

deliberation is valuable partly because people's autonomy is important, deliberative parties 

will not want the state to overly restrict people's freedom. They will probably mutually agree 

that people should be allowed to buy certain services in the private market, even if these 

senrices are not affordable for some people. In this chapter, 1 shall also argue against the 

assumption that multi-tiered systems that allow private medicine necessarily disadvantage 

the indigent. 1 shall use the example of Hong Kong to show tliat a well-run multi-tiered 

system can be beneficiûl to all. 

The concluding chapter acknowledges some limits of the deliberative process in 

reaching "universal" decisions. It shows that decisions reached by the deliberative process 

should be treated as provisional, subject to further deliberations and possible revisions. Such 

a provision acknowledges the possibili ty tliat certain important information or arguments 

may have been ignored or missed by the deliberative parties for whatever reasons. It provides 

a mechanism for the re flective citizens to "reopen" their case. 

1 accept that my proposals and suggestions are not conclusive or definite. While 1 

think reflective citizens who deliberative with each other under the conditions 1 propose will 

likely agree with rny suggestions, it is conceivable that the deliberative parties may reach 

decisions that differ fiom my suggestions. However, 1 do not see this to be a flaw of the 

deliberative process. Rather, it simply shows tliat rneaningful deliberation has to engage 

different social groups to converse with each otlier in reaching results that can be mutually 

accepted. 



CHAPTER ONE 

A RlGHT TO HEAL TH CARE? 

The World Health Organization (WHO) in 1946 stated that the "enjoyment of the 

highest attainable standard of health is one of the fundamental rights of every hwnan being" 

(World Health Organization, 1958, 459)' Two years later, the new United Nations (UN) 

stated in its Universal Declaration of Human Rights that everyone "has the right to a standard 

of living adequate for the health and well being of himself and his family, including ... 
medical care ..." (Nickel, 1987, 185). Since then, there have been fiequent debates on the 

idea that "health care is a right." As one writer says, the phrase has a forcefül ring to it and 

makes a fine slogan (Singer, 1976, 175). Others have also commented that a right claim 

constitutes perhaps the strongest of al1 moral claims that one cm assert, since "the appeal to a 

nght on one side of an issue must be countered by sorne equally potent weapon on the otherf' 

(Sumner, 1987,8). As one writer has said reformers cannot demand Our beneficence in the 

same way as they can demand Our attention to rights (Moskop, 1983,330). Rights often 

have a special status that includes a priority over the ordinary goals of the state (Copp, 1992, 

233; 1998,127). Both Ronald Green (1 979,1983) and Norman Daniels (1 985) have argued 

that health care is a right that justifies coercive redistribution of resources to provide 

universal health care. in this chapter, 1 shall explain how some philosophen have corne to 

the conclusion that we have a right to health care. 1 shall leave the evaluation of such 

arguments to the next chapter. 

Although most people will agree that basic health is important, since it is necessary 

for anyone to punue his or her life goals, whether that implies access to health care as a 

right is controvenial. Certainly, if we are asking whether health care is a legal right, then we 

simply need to see if the govemment has directly or indirectly promised to provide health 

The World Health Organization (1958) defined health as "a state of complete 
physical, mental, and social well-being and not merely the absence of disease or intùmity" 
(p. 459). As we shall see in the next chapter, this definition may be too broad to guide 
resource-allocation policies. 



care to all.' However, most discussions of the nght to health care focus on the issue of moral 

right. Many who argue that health care is a right believe that it is a universal human right 

that exists pnor to or independently of any legal or institutional mies conferring such a right. 

In fact, they sometimes argue that such a moral nght provides a reason why it ought to be 

protected or even promoted by the legal system or institutions. Some believe that the alleged 

existence of a right to health care provides the ulthate justification for pressuring the 

govemment to establish a public health-care scheme to provide universal access to various 

health-care services. 

However, not everyone is convinced that the rights language is helpful. While this 

language is O Aen used as "a tool of persuasion," some believe that it is simply a language of 

rhetoric, without substance. As we shall see later in this chaptet and again in the next 

chapter, the concept of a positive nght to health care can be more confusing than helpful. 

This notion is a tricky one partly because it seems to restrict some people's liberty.' In order 

to benefit other people, the concept of a positive right to health care requires that some 

people take certain positive steps io provide others with some resources. For exarnple, if 

there is a universal right to health care, people may be required to contribute some of their 

resources to finance a public system that provides univenal access to various health-care 

services. They may be obligated to contribute even if they do not wish to use the public 

system or would rather spend their resources on other things.' In this way, people do not 

' Without going into detail, I contend that the govemment may have indirectly 
promked to provide universal health care if it has signed various international declarations, 
inciuding the WHO and UN treaties cited earlier. 

As we shall see later, restricting people's liberty does not necessarily imply violating 
their liberty. Judith Jarvis Thomson (1977), for exarnple, argues that there are situations 
where we may legitimately restrict people's fieedom. 

As we shall see in chapter 3, libertarians do not believe that people have any 
obligation to contribute if they do not wish to do so. Their contractual theory of 
obligation argues that people have obligations to do X only if they have entered into an 
agreement with others that they would do X. 



have total control over how their resources are being spent.' As we shall see in the next 

chapter, it is unclear whether a positive right to health care demands more than provision of 

monetary resources to set up various health-care facilities to provide services. For example, 

it is unclear whether it also allows or demands "drafting" medical professionals and forcing 

them to treat patients. It is also unclear if it permits or requires people to "donate" their 

organs to help those who need organ transplants. We will also see in the next chapter that 

libertarians such as Engelhardt (1996) argue that the 'creation' of welfare right to health care, 

which restncts individual autonomy, is illegitimate. 

Rights 

Before we can understand and evaluate the notion of a right to health care, we must 

first examine the general meaning of having a right. A complete analysis of various complex 

issues of rights is beyond the scope of this chapter.' For our purpose, a brief sketch of some 

of the issues will do. 

There is a long tradition in political philosophy that supports the view that al1 penons 

possess sorne natural rights. Although it is difficult to determine when exactly the idea of 

natural rights emerged, such a notion was perhaps most widely used in early modem Europe. 

Hugo Grotius (1583-1645), who interpreted the universal impulse of self-preservation as a 

moral pnnciple, thought that human beings al1 have a natural right to selfdefense and to 

acquire the necessities of life. John Locke (1 632-1 704), who also employed the natural-right 

language, held the view that rights to life, liberty, property, and punuit of happiness are 

inalienable to every human being.' The purpose of govenunent is in part to protect these 

rights.' 

As 1 shall argue in chapter 4, respect of people's autonomy does not imply that 
people have to have complete or absolute control over their property. 

For detailed contemporary discussions of the concept of rights, Feinberg (1973; 
1979; 1980), Nickel (1987), Benditt (1982), and a collection compiled by Lyons (1979). 

7 For detailed discussions of the origin and development of natural-right theories, see 
Tuck (1979) and Tiemey (1997). 



It is worth noting that this natural-right tradition is theologically based. People are 

said to have these inalienable rights because they are endowed by their creator with such 

~ights .~ For exarnple, Locke thought that God gave humans a strong desire to preserve their 

lives and provided other infenor creatures for our use. 

While the notion of indienable rights is still popular in contemporary political 

philosophy, many philosophers have abandoned the religious overtone. Given plurality in 

religious and cultural beliefs, many rights theorists acknowledge the difficulty of grounding 

moral nghts in particular theology. When there are many competing religious viewpoints, it 

is diffcult, if not impossible, to show that there are inalienable rights enjoyed by al1 

"creatures of God."" As Engelhardt (1996) says, "al1 do not listen to the Deity, or listen in 

the same way" (p. 36). If we do not al1 have the same access to the theistic moral miths, we 

simply cannot legitimately base a natural-rights theory on such a theistic notion. Employing 

such a notion authontatively and imposing it on everyone regardless of their religious beliefs 

may therefore be problematic. As we shall see later, Engelhardt argues that we cannot even 

arrive at any authotitative viewpoint secularly. 

Many conternporary writen who share some of Engelhardt 's concems but still want 

to talk about universal rights have abandoned the theological approaches. Instead of talking 

about theistic natural rights, most rights theorists have switched to the temi "human nghts." 

Rather than talking about the source of these rights, they concentrate on the question of who 

possesses them. Even though these writen acknowledge that the basis of such universal 

The ideas that human beings are endowed by their creator with various inalienable 
rights and that govemments are instituted partly to protect these rights cm also be found in 
the Arnerican Declaration of Independence of 1776. 

For the purpose of this chapter, 1 shall not discuss the issue of whether animals and 
other life forms are also endowed with nghts. 

'O As ive shall see later, Engeihardt is especially worried about the idea of there being 
one unique m o d  perspective available to secular reason because it may lead to the 
encroachment of state power on individual autonomy. 



rights remains unclear, they think the important point is that al1 human beings possess them 

(Weinreb, 1992,280). " 
However, not everyone is convinced that we can have a theory of human rights 

without a sound argument for the source of such rights. While many contemporary writen 

who argue for secular human rights try to avoid talking about the source of such rights, their 

opponents are suspicious of such move. Those who do not accept this revised notion of 

hurnan rights point out that there is a distinct source of these so-called human rights. The 

notion of a right, they argue, presupposes a system of social rules that are historically and 

culturally specific. In other words, the sources of these rights corne fiom various social and 

political institutions. The rights that are supported by such institutions therefore cannot be 

considered universal human rights that are independent of these institutions. When people 

invoke the notion of human nghts, they have something political in mind: they want to 

promote certain social goals or ideals. For example, one may argue that the UN and WHO 

manifestos only fùnction "as a guide for progressive development toward both rights and 

material security, rather than as an assertion of prevailing rights or of natural and human 

rights in the classical sense" (Beauchamp, 199 1,56). 

However, pointing out the source of the so-called human rights makes some 

philosophers even more suspicious of the legitimacy of cising such a notion in political 

discourse. One writer contends that the language of human rights is "extravagant and 

vacuous at one and the sarne time" (Margolis, 1978,354). He argues that various so-called 

human rights are "nothing but those most generic, so-called prudential concems attributable 

to men, underlying al1 rational efforts to provide a moral justification for political, legal, 

economic, and related institutions" (Margolis, 1978, 355). To cal1 these concems human 

rights "is simply to favor one among a number of alternative views of their role in a political 

doctrine and program" (Margolis, 1978,356). In other words, what count as nghts depend 

" One writer points out that the switch fiom the t e m  "natural rights" to "hutnan 
rights" reflects many philosophen' doubt as to whether nature is intelligibly the source of any 
normative pnnciples at al1 (Weinreb, 1992,279-280). 



not on an objective notion but on the political or cultural climate. As he says, "it is difllcult 

to suppose that the natural right to health care is simply discovered as a result of straight- 

forward inquiry of a securely nonpartisan sort" (Margolis, l W 8 , 3  54).12 

If so-called "human rights" are not objective rights held by everyone but created by 

some people for political purposes, one rnay worry about the implications of such "creation." 

As we shall see in the next two chapters, libertarians such as Engelhardt (1996) worry that 

the creation of welfare rights, which are often considered some of the most fundamental 

"hurnan rights," may provide an excuse for some people and the state to violate other 

people's Freedom and autonomy. 

The question is, is it really impossible for us to establish a source or foundation of 

right-based morality, so that we have to admit or accept that rights are simply created by 

humans for various political purposes? 

Those who argue for the existence and importance of human nghts insist that social 

and political institutions are not the sources of human rights, but rather the bodies that are 

designed to protect or fulfil such nghts. They daim that rights are justified requirements that 

al1 persons have as their due (Gewirth, 1987; 1996). These nghts do not depend on whether 

these human beings are members of certain society that has some special institutions. As one 

philosopher notes, very often "we assert that someone has a right to something, even though 

we know there are no regdations or laws conferring such a nght" (Feinberg, 1973,84). The 

notion of human rights allows people to speak past existing institutions and invoke 

supposedly universal standards. According to this universal theory of human nghts, not only 

are human rights independent of social institution; they in fact provide the mechanism that 

allows people to evaluate various institutions and the social order. For example, if we agree 

with the WHO and UN that every human being has a right to health care, then we can Say 

that those societies that do not respect such a right are unjust. 

"AS we shall see in the next chapter, social constructionists are womed about various 
concepts that are simply taken to be objective and discoverable in the natural world. One 
rnay echo Margolis (1978) and argue that health-care rights are not discoverable in the world 
but are created by various social or political practices. 



Many philosophes who argue for right-based morality believe that we can derive 

rights fiom our notions of fairness. While these philosophers such as Ronald Dworkin 

(1977) and John Rawls (1971) do not directly argue for "human nghts," they do think that 

certain things are owed to al1 people irrespective of their social and cultural circumstances. 

They argue that equal respect is due al1 people because they are human beings capable of 

making choices and forming life plans. Certainly, one may question whether this account of 

rights based on autonomy really captures respect for al1 people. ARer all, there are many 

human beings who are incupizble of making choices and forming life plans, and an 

autonomy-based account of rights rnay not address the status of these human beings. 

Advocates of "human nghts" in general believe that the source of people's rights is not their 

capacity to make choices. Even though some people are incapable of forming autonomous 

li fe plans, it seems that they should still enjoy equal respect fiom others. They have a right 

to be treated as equals simply because they are humans. In fact, advocates for "human 

rights" seem to think that those people who cannot form their own autonomous choices are 

most wlnerable and that an adequate account of human rights ought to address and minirnize 

the vulnerability of these people. However, most philosophers who argue for such universal 

human rights in a secular context still fa11 short of explaining what the source of such nghts 

is. There remains an uncertainty about which characteristics (such as capacities for 

sentience, self-reflection, and/or reasoning) are necessary or suffcient for possessing human 

rights. On the one hand, if non-universal human capacities are deemed necessary, then we 

have to redefine the terni universal human nghts and explain why those human beings who 

do not possess those charactenstics should not be accorded the same nghts. On the other 

hand, if such characteristics are irrelevant in detemining the moral status of human beings, 

one has to explain why they are irrelevant. One also has to explain whether the sarne 

universal rights that apply to human beings should also apply to animals and other life foms. 

AAer dl, if charactenstics such as rationality or self-reflection have no bearing on whether 



some human beings should be accorded the sarne rights, one may argue that other life foms 

should dso  be treated with the same respect. l 3  

One of the philosophers who argues for universal human rights is Kai Nielsen (1 984), 

who adrnits that there are many unanswered questions about the human-rights approach. He 

even acknowledges the possibility that a belief in human rights and egalitxian justice may 

not be objectively justified (Nielsen, 1984, 38). However, that does not stop him fkom 

adopting such an approach. He employs the Rawlsian notion of reflective equilibriuml* and 

argue that a right-based approach is morally supenor to elitist theories that give certain 

human beings higher value." 

The question is, what makes the egalitarian approach of human rights superior to an 

elitist approach? 

The universality charactenstic is part of the reason why many philosophen believe 

that the notion of equal rights among al1 penons is appealing (O'Neill, 1986). It does not 

seem to depend on anything contingent and morally arbitrary, so it does not give certain 

individuals less respect because of something they cannot control. As we shall see later, 

liberals such as Rawls (1971) argue that political institutions should be designed in such a 

way to minimize undeserved disadvantages. 

-- 

" Some philosophen argue that if characteristics such as capacities to reason and feel 
pain and pleasure are not uniquely human or are irrelevant in thinking about equality among 
humans, then it seems that we have to extend at least some of the sarne human rights to other 
life forms. If we hold a prejudice toward the interests of members of one's own species 
against those of members of other species, it seems that we are unjustly discriminating other 
species by not considering their interests. For a detailed discussion of "speciesism," see 
Peter Singer (1990). 

14 According to Rawls (1 971)' one has reached reflective equilibrium when one 
"has weighed various proposed conceptions" and "has either revised [one's] judgements 
to accord with one of hem or held fast to [one's] initial convictions" (p. 48). 

" Nielsen (1984) employs Nietzsche's theory as an example of the elitist approach. 
Nietzsche believes that the common men with "slavish mentalities" are expendable for the 
benefit of achieving higher civilization. In this way, he completely rejects the egalitarian 
idea of treating al1 persons as equals who are of equal worth. 



Another reason why an egalitarian notion of rights is attractive is that it protects 

people's self-respect. Nielsen, for example, argues that when people are in equal condition, 

there is no power asyrnmetry and so everyone has the same respect. No one has power or 

control over another, so they are al1 treated equally as moral penons with equal moral worth. 

In fact, the egalitarian conception of human rights helps to empower those who are in 

unfortunate situations. These rights allow them to claim equality in an otherwise very 

unequal situation. Rights provide a mechanism for individuals to challenge those who want 

to exploit hem or keep them in inferior conditions. 

The third reason why the notion of human rights seerns appealing is that it seems to 

carry strong moral force. As James Nickel (1987) and David Copp (1992, 1998) point out, 

rights are not simply high-priority goals. While high-priority goals may be aspirational and 

indefinite,16 they c m  be deferred when prospects for success or progress seem dim or when 

other opportunities are present or can lead to a greater benefit overall (Nickel, 1987; 

Dworkin, 1977). Goals c m  be compromised for the sake of other goals (Dworkin, 1977). Ln 

other words, high-priority goals are not binding. Rights, however, are of a different nature. 

They are not only definite, but are also binding or mandatory (Nickel, 1987; Copp, 1992; 

1998). This characteristic of rights is captured by Ronald Dworkin's (1977) notion ofrights 

as "trumps." Rights charactented as trumps imply that having a right to something can 

generally prevail in cornpetition with other concems such that they can outweigh other 

claims to that thing. According to Dworkin (1 977), rights are so powerful that they are to be 

ovemding and enforced even at a loss to public utility. As he says, "it follows from the 

definition of a right that it c m o t  be outweighed by al1 social goals" (p. 92).17 The claim that 

'%y "de finite," Nickel implies that goals can specify who will receive a certain mode 
of treatment and who will act on specific occasions to make that treatment available (Nickel, 
1987, 17). 

" We need to be carehl with Dworkin's (1977) characterization of rights as trumps, 
since he does not Say that rights always prevail ail other goals. While Dworkin does not 
think that a nght can be "defeated by appeal to any of the ordinary routine goals of political 
administration," he does allow it to yield to another right or "a goal of special urgency" (p. 
92). As we shall see in subsequent chapters, this possibility that other prevailing 



human beings have a right to health care thus provides an important rhetorical device for 

those who argue for fùlfilling health-care needs. 

This binding character of a right provides a basis for complaint when the right is not 

respected. The rights holder may demand an explanation or justification for why his or her 

rights are not fulfilled. If one's rights are abridged without justification, one is being 

wronged (Copp, 1992). As Tom Beauchamp (199 1) says, when an appeal to rights is made, 

a response is demanded, and we must accept the person's claim as valid or discredit it by 

showing how it c m  be ovemdden by countervailing considerations or competing rights 

claims.18 In other words. nghts c m  be understood as justified claims or entitlements such 

that a rights bearer can make demands. 

An example may illustrate the difference between hi&-prionty goals and rights. 

Suppose various members of a community explicitly committed themselves to the goal of 

providing health care for everyone in the community. They launched fiindraising carnpaigns 

and asked corporations to sponsor their cause. However, in spite of their best efforts, they 

could not raise enough money to set up a universal health-care plan. These members of the 

community thus decided to put their energy into other projects, such as decreasing the 

pollution level. They also decided to ask the donors for permission to use the raised hnds to 

finance such project. If providing health care was simply a high-priority goal, the memben 

of the community who decided to give up their goal did no wrong. However, if human 

beings al1 have a right to health care, the government or other organizations and individuals 

are mandated to respect such a right, or to make sure that someone or some organizations are 

fulfilling this nght.19 It implies more than just saying that it would be bad or unfortunate if 

considerations may limit the scope of a right may allow us to Say that even if people have 
property rights, there rnay be situations that allow or even demand limitation of such rights. 

l8  Once again, it seems that a nght is not an absolute guarantee. We still need to see 
if there are countervailing considerations. 

"I shall discuss the issue of what this right actually entails in the next section. As we 
shail also see in the next chapter, one of the problems that rights theorists face is who exactly 
is bound to fùlfil the alleged nght to health care. 



human beings have no access to health care. It also irnplies more than saying that it would 

be highly desirable for al1 human beings to have access to health care. It stipulates that it is a 

justified claim or entitlement such that a rights bearer c m  make demands. Many political 

philosophers link the issue ofnght to the concept ofjustice. Denying someone that to which 

he has a right is often considered an injustice. If there is a right to health care and the 

community or govemment fails to respect or recognize such a right, an injustice has 

~ c c u r r e d . ~ ~  

This last point brings out another feature of rights. It is often said that a right as valid 

claim "cm be urged, pressed, or rightly dernanded against other persons" (Feinberg, 1973, 

58)." In other words, rights are ofien correlated with duties that must be observed by otherç. 

While "in personam rights" are rights that are "correlated with specific duties of determinate 

individuals," "in rem rights" are rights that are correlated with duties of "the world at large," 

i.e., everyone (Feinberg, 1973,59)." One question that we will examine in the next chapter 

is whether this so-called nght to health care is an in-rem or in-personam right. 

Bearing this preliminary account of rights in mind, we c m  now discuss what people 

think is required to respect an alleged right to health care. When people Say that we have a 

IU However, what complicates the issue is that the organization or institution may find 
it impossible to fùlfd this right. For example, if the governent of a poor country cannot 
establish universal health care because it does not have the resources to do so, it is unclear 
that it has violated the nght of its citizens. As many have argued, 'ought' implies 'cm' The 
government ought to provide health care, regardless of whether we cal1 it a right, only if it 
cm. So even if we consider access to health care as a right, this nght depends on available 
resources and has to be balanced against other possible uses of those resources. 

'' Onora O'Neill (1986) also contends that the correlativity pnnciple is the most 
fiindamental structural feature of action-centred ethical reasoning. When we talk about 
rights, we usudly assume a framework in which performance of obligations can be claimed. 

'' In personam rights are typically positive rights that require someone specific to do 
something. An example is an accountant's nght to collect her fees fiom her clients, who have 
the duty to pay her. In rem rights are generally negative rights that require others' omissions 
or forbearances. An example is a landowner's right to use his own property exclusively such 
that everyone has a duty to keep off his property without his permission. 



right to health care, they usually think of this right as a welfare right, which is a nght agaimt 

others to contribute to our welfare. Put in a different way, when one has a welfare right, one 

is entitled to be helped by othen when facing hardships. A right to health care descnbed as a 

positive welfare right implies that one is entitled to have access to health care, and that others 

have an obligation to do something to help one get such access, for exarnple, to contribute to 

tax-fiinded health care. 

What is controversial about this concept of a welfare nght is its positive nature. As a 

positive right, a welfare right requires people to do something to Facilitate other people's 

pursuits, regardless of whether they want to support such pursuits or not. This rnay be 

problernatic, since rnany people believe that we (also) have liberty or negative rights. 

Liberty or negative rights are rights to be free fiom interferences. They are "rights not to be 

done to by others in certain ways" (Feinberg, 1973, 88). Claiming that one has a negative 

right is to claim that one is free to do what one wants without being interfered with by othen 

and that one has no obiigation to do otherwise." Such nghts are ofien considered to be the 

most basic rights. As Hart (1979) says, "if there are any moral rights at all, it follows that 

there is at least one natural nght, the equal right of al1 men to be free" (p. 14). In other 

words, the most basic right that we cûn have is one that allows us to resist someone else's 

interference except to hinder coercion or injury on others." Having such a nght limits what 

othen may do to me. So if 1 acquired my resources through legitimate means and wanted to 

spend it on vacation and movies, 1 should be free to do so. Others have an obligation not to 

interfere and force me to spend my resources on something else." 

" If we consider property rights negative rights, it means that property owners have a 
right to be "left alone" to do as they please with their properties, so long as their actions do 
not h m  the similar rights of othen. As we shall see shortly, if we have a negative right to 
property, it may preclude the possibility of welfare rights, since the latter justifies or even 
requires restriction of the former. 

'' However, as we shall see in subsequent chapten, it is unclear if saying that a nght 
to be fiee is the most "basic" right also imply that it is an absolute right that pemits no 
exception or limitation. 

2S As we shall see in the next chapter, Nozick's entitlement theory echoes this point. 



If we are al1 equally entitled to be fiee fiom interference by others, welfare rights 

theorists bear the burden of explainhg why it is justified for people or the state to interfere 

with other's fieedom by coercing them to contribute to help othen with their pursuits. For 

example, they rnay have to show why people's right to use and control their resources is not 

unlimited or absolute. 

Some philosophers argue that we can understand why limiting property rights is 

legitimate if we rethink the contrat between negative and positive rights. They argue that 

the dichotomy between negative and positive nghts is mistaken, since a nght to liberty or to 

be free rnay in fact reqitire some form of interference From others (Shue, 1980; Copp, 1992; 

1998). '' For example, some argue that to be fully fiee in the sense that one can live an 

autonomous life, one's basic needs must be met (Shue, 1980; Copp, 1992; 1998). Since 

minimal economic security and basic well-being are some of the conditions necessary for one 

to succeed in one's endeavours, whatever these endeavours rnay be, some argue that respect 

for fieedom and autonomy requires not only that people's well-being and economic security 

noi be removed or interfered with by others. It also requires that people be enabled to 

preserve and promote their autonomy (Copp, 1998), or that those goods necessary for well 

being be provided for the most deprived memben ofsociety (Gewirth, 1996). Human beings 

need certain conditions in order to act (Gewirth, 1996). If their needs are not satisfied, just 

being leR alone cannot ensure that they can pursue their life plans that are consistent with 

their talents and skills. In this way, concem for hurnan beings requires that the "proximate 

necessary conditions of their action and generally successful action be protected" (Gewirth, 

1996, 16). In other words, adequate respect for liberty rights rnay not preclude but deniand 

recognition of minimal economic welfare nghts, such as a right to have one's basic needs 

26 There are two different ways that negative rights rnay require state intervention. 
First, to establish an institution to protect negative nghts is a form of state intervention. 
Second, respect for negative nghts, Le., fieedom, rnay require that the state provide the 
conditions (e.g., minimal subsistence) that are necessary for people to be fiee in any 
meaningful sense. Many accept the legitimacy of the h t  kind of intervention but reject the 
second kind. 



met. Consequently, if health care could be considered a basic need that has to be met in 

order for anyone to carry out his or her life plans, then we cannot simply refrain fiom 

interfering in people's purchasing health care. Rather, we would have to actively provide a 

decent range of health-care services for those who cannot obtain them on their own. 

Needs 

We may start to see how the concept of welfare righis operates. Welfare rights are 

ofien grounded on the assumption that there are fundamental human needs that are so 

important that the satisfaction of them is both prudentially and morally obligatory. Many 

have argued that needs are objective and shared by all. Mallman (1980), for example, 

defines a need as a "generic requirement that al1 human beings have in order not to be ill, by 

the rnere fact of being memben of the human species" (p. 37). Braybrooke (1 987) and 

Ramsay (1 992) also believe that there are needs that are possessed by every human being and 

are necessary irrespective of any particular aim each individual may have. These basic needs 

often have strong moral force partly because they are shared by al1 human beings regardless 

of their specific background conditions. As Copp (1998) says, "basic needs are the things 

that, at some time in the course of life, are indispensable in some form and quantity to a 

rational and autonomous life for a human" (p. 125). Following Wiggins (1991), Copp (1998) 

argues that given the laws of nature and facis about the environment and human constitution, 

satisfaction of basic needs is necessary to acquiring and preserving one's rational agency (p. 

125). The objective nature of basic needs implies that these needs are not dependent on or 

restricted to any subjective or particular ends (Ramsay, 1992). In fact, basic needs cm be 

undeatood as the objectivepreconditions or necessary instruments for the attainment of any 

and al1 particular ends which anyone might want to pursue (Ramsay, 1992). They have to be 

satisfied before individuals c m  effectively participate in their chosen form of life or achieve 

any other valued goals (Doyal and Gough 199 1,54). As Doyal(1998) says, basic needs are 

the "universalizable preconditions that enable nonimpaired participation both in the form of 

life in which individuals find themselves and in any other form of life than they might 

subsequently choose if they get the chance" (p. 158). For example, things such as food and 



health care c m  be considered universal basic needs that are essential to maintain or restore 

people's ability to live, function, and flourish. 

The idea that meeting basic needs is essential for al1 human beings is also closely 

related to the idea of avoiding h m . "  As one philosopher argues, a basic need is one "in 

whose absence a person would be hamed in some crucial and fundamental way, such as 

su ffering injury, malnutrition, illness, madness, or premature death" (Feinberg, 1 973, 1 1 1 ). 

When basic needs are unrnet, one's interests in life, health, and liberty may dl be endangered. 

In other words, anyone whose basic needs are unmet will suffer great harm of some 

specified and objective kind @oyal, 1998). 

Certainly, if people are capable of meeting their own needs, then the fact that the 

fulfilment of needs is closely tied to avoidance of severe h m  may not be morally 

significant. However, sometimes individuals are simply unable to meet various fundamental 

needs on their own. Very often one finds that uncontrollable factors such as inadequate 

supplies or purchasing power make it impossible for one to obtain basic needs without help 

from othen (Nickel, 1987, 160-164)." The inability to fulfil one's own basic needs rnay 

subject one to severe harm or at least put one in a vulnerable position. 

Many who hold the theory of objective needs and the conceptual link between needs 

and harrn argue that individuals have a right to have their needs met. To ensure that people 

are not harmed, the society should ensure that everyone's needs are satisfied. If some people 

cannot meet these needs on their own, othen have an obligation to help them. Some argue 

that rights claims based on human needs are like "the natural seed from which rights grow" 

(Feinberg, 1973,67). They believe that when needs of great importance are at stake, people 

have a moral claim on othen to refrain from depriving them of these goods and perhaps also 

" 1 shall argue in the next chapter that the prevention-of-hm pnnciple does not 
necessatily imply a right to health care. 

'' 1 shall discuss in a later chapter whether the 'controllability' of such factors has any 
moral relevance in the discussion of whether people have a claim to necessary resources. 



to render help when any are unable to obtain the goods by their own efforts?' This cm take 

different forms. For example, some argue that everyone has a conditional right to be enabled 

to meet their basic needs, so long as the society is wealthy enough to do so (Copp, 1992; 

1998). Copp argues that this nght to be enabled to meet one's basic needs is different fiom a 

right to be provided with what one needs. The former does not entitle people to call on the 

state to directly provide them what they need. Rather, it entitles people to call on the state to 

provide the conditions that make it possible for them to meet their basic needs, so long as the 

society cm afford to do so." This right is not against any particular person, but can be 

considered as one against those in the general communities or the state to a fair share of the 

community's scarce resources (Fned, 1978, 1 10; Copp, 1992, 233)." ABer all, as some 

argue, one proper function of the state is to protect its citizens (Jones, 1983,285).3' 

''' Gewirth (1  996), for example, argues that al1 human beings are entitled to basic 
goods that are the necessary conditions of action and successful action in general, since 
without these conditions people simply cannot act at al1 and thus will have difficulty meeting 
their life goals. 

'O However, 1 am not sure that the distinction between providing the conditions that 
enable people to meet their basic needs and directly providing what people need is as clearas 
Copp (1992) believes. We can imagine that in some situations the only way that a person 
can meet her basic needs is if she is being provided with what she needs. For exarnple, a 
person who is quadriplegic and severely mentally handicapped rnay require othen to directly 
provide him with his needs. They rnay have to feed him, give him medicine, and so on. 
Here, it is unclear how we can "enable" him to meet his basic needs without directly giving 
him what he needs. 

" One of the qurstions that may &se is how we may define the "society" that ought 
to meet people's needs. For exarnple, who has the obligation to help those starving in third- 
world countries? If these countries do not have the necessary resources to meet the citizens' 
need for food, does it rnean that these people do not have the right to have their need met? Or 
does it mean that other countries are also part of the "global society" and thus have to help 
those who live in these poor countries? While 1 agree that this is an important question that 
faces philosophers who argue for societal obligation to fulfil people's basic needs, it is 
beyond the scope of this chapter to discuss the issue of international aid. 

" As we shall see in the next chapter, libertarians challenge the assumption that the 
one of the government's legitimate roles is to positively promote the welfare of its citizens, 
since that ofien involves violation of individuals' property rights. 



The question is, how do we go fiom the claim that certain needs are essential for 

human survival and flounshing to the conclusion that it is a matter ofjustice that these needs 

ought to be met by the s~ciety?~' Or put in a different way, how do we arrive at the 

conclusion that one has a right to have these needs met by others? For example, some may 

argue that helping the vulnerable to fulfil their needs is perhaps an imperative of beneficence 

or charity, not a matter of human rights. 

Many philosophers who argue that people have a nght to have their needs met hold 

an egalitarian position. Kai Nielsen (1 984), as we have seen, adopts a rights-based ethic. He 

argues that human beingst needs camot be ignored by their society. Human beings have an 

equal right to respect and that this right demands that their needs are not ignored. Under this 

egalitarian account, " there must be an equal concern on the part of society for the satisfaction 

of the needs of al1 hurnan beings" (Nielsen, 1984, 9). Provided that a society is wealthy 

enough to meet its citizens' needs, it is obligated to help those who are unable to do meet 

their needs on their own. As Nielsen says, justice should be understood as "a structuring of 

the institutions of society so that each person cm, to the fullest extent compatible with al1 

other people doing likewise, satisQ herhis genuine needs" (Nielsen, 1 984,47). 

Nielsen (1984) believes that it is important for the society to fulfil people's needs 

partly because when some people have unfûlfilled needs, they may be exploited by those 

who are in more advantaged positions. As we saw earlier, a right-based ethic is attractive 

partly because it ensures that people's self-respect is upheld. He wot-t-ies that inequality of 

condition may lead to some gaining control over othen, thus limiting the autonomy and 

undermining the self-respect of those in poor conditions. His radically egalitarian position 

says that, where there is an abundance of resources, people have "an equal right to the 

resources necessary to satisfi their needs in a way that is compatible with othen likewise 

satisfjmg their needs" (p. 55). While people may not exercise this equal right to resources, 

" By saying that one's welfare right implies that the society has a duty to fûlfil one's 
basic needs, it seems that welfare right c m  be understood as an in rem right. 1 shall r e m  to 
this idea in the next chapter. 



Nielsen contends that each person has "an equal right to as much of [resources] as anyone 

else" (p. 55). 

While radical egalitarianism is attractive because it appeals to a non-elitist notion of 

human rights that accords everyone the same moral worth, it seems that radical equality can 

only be achieved by severely restricting or even violating some people's rights. One of the 

examples that Nielsen (1984) uses to illustrate his egalitarian position is that of blood 

transfùsion. In a provocative passage he says that if one needs a blood transfusion, one has, 

ceteris paribus, "a right to an equal share or indeed to any blood plasma" (p. 55). While 

Nielsen does not discuss whether this right pennits mandating blood-giving but only talks 

about the patients' right to an equal share of the "common stock," it is unclear whether the 

common stock only includes the donated blood or even blood in people's bodies. Suppose 

one needs a blood transfusion to survive, and others in the cornrnunity can give some of their 

blood without harming themselves. It seems that a right to an equal share of the available 

stock may demand that the healthiest people who have the same blood types as these patients 

must give them their blood." However, most people would think that this is a blatant 

violation of people's right to have full control over their own bodies. 

Given the womsome implications of radical egalitarianism, it is unclear that this 

theory c m  provide a convincing case for a right to health care. However, the problems of 

this position should not deter us from considering the possibility that other egalitarian 

theories may support the idea that we have a nght to health care. 

'" One rnay argue that Nielsen (1 984) can avoid this problern if he sets a limit to what 
people cm do to othen in the name of equality. While this is a plausible move for non- 
radical egalitarians, it seems that Nielsen can only do so if he changes the context for his 
rad ical-egalitarian argument. For example, he may have to exp lain which resources people 
have a right to. Do they have a right oniy to economic resources but not body parts or blood? 



A Rawlsiun Right to Health Cure? 

Although Rawls has never argued for a right to health care, others have used his idea 

of fair institutions to argue that it rnay be a matter of rights that people's unfulfilled needs 

should be met by societal effort. 

Rawls asks whether there are social principles al1 rational agents c m  agree upon, 

regardless of their specific identities. He invites us to imagine a hypothetical situation, the 

original position, in which al1 the parties are behind a veil of ignorance that prevents them 

fiom knowing whether they may occupy a favoured or unfavoured position in society. 

Rawls argues that the lack of information about the fbture will lead the parties to choose the 

"maximin solution." In other words, people will 'play safe' and choose social pnnciples that 

will guarantee a satisfactory minimum (Rawls, 197 1, 150- 16 1 )." To ensure that one's 

position is still acceptable even if one ends up being in the least advantaged position, Rawls 

argues that the parties w il1 choose principles that will protec t the long-term prospects of the 

least advantaged." 

Whether one's long-tem prospects can be satisfied depends on the combination of 

pnmary goods one has. Primary goods, according to Rawls (1 97 l), are things "every rational 

man is presumed to want" regardless of his specific plans of life (p. 62). With more of these 

goods people can generally expect greater chance of success in carrying out their goals, such 

that people would (generally) prefer more rather than less pnmary goods. Primary goods cm 

be divided into two categories. Examples of primary goods "at the disposition of society," 

Le., primary social goods, are "rights and liberties. powers and opportunities, incorne and 

wealth." (p. 62). The chie f pnrnary natural goods include "health and vigor, intelligence and 

imagination." (p. 62). As "natural" goods, Rawls claims that they are not directly under the 

control of the basic structure of the society, although their possession is influenced by it (p. 

" What is implied in Rawls' (1971) discussion of the maximin is that people are nsk 
averse. 1 shall retum to this notion in chapter 4. 

36 In chapter 4, 1 shall discuss how the concept of maximin may play a role in 
reflective citizens' decision of implementing a particular health-care system. 



62)." While Rawls does not directly talk about basic needs, it seems that these pnmary 

goods are perhaps the means to satisfy basic needs." Although these goods are independent 

of other goals, they are the necessary means for al1 human beings to achieve any other 

particular ends. Without a sufficient level of these goods, individuals may be harmed and 

cannot cany out their life plans. 

Given that some people are in more favoured positions, they can perhaps enjoy more 

primary goods than those who are in less favoured positions. Granting that these primary 

goods are the necessary means for any endeavour, those with more primary goods will also 

have greater opportunity ranges than those in worse situations in the sense that the former 

will have a better chance of succeeding in cariying out their life plans. Rawls (1971) asks 

what combination of primary goods it would be rational for all to prefer when they are 

behind the veil of ignorance, not knowing their positions in society or their conceptions of 

the good. He believes that rational prudence will lead the parties to once again choose the 

maximin solution. They will make sure that they have a satisfactory minimum level of 

ptimary goods just in case they tum out to be in a disadvantaged group. 

Rawls believes that it is not only a matter of human psychology or rational prudence 

but a matter ofjustice that the distribution of primary goods be dealt with in such a way that 

it benefits the l e s t  advantaged. While there is a natural inclination to think that those better 

situated have a claim to their better advantages, Rawls (197 1) argues that these people do not 

deserve their fortune. After all, one's economic and social positions largely depend on one's 

- - - - -- - 

" As we shall see in the next chapter, social constructionists rnay be suspicious of the 
distinction between social and natural pnmary goods. They may argue that the so-called 
"primary natural goods" are not "natural" or inevitable at all. Not only are they influenced 
by the social structure, they are in fact also at the disposition of society. For exarnple, it 
seems that what count as intelligence and health depend largely on the social understanding 
of these concepts. 

J m e s  Sterba (1 988), for example, says that "it is to satisQ basic needs that primary 
goods are typically sought" (p. 46). David Copp (1996), who argues for a similar point, 
believes that Rawls' primary goods are the things that people may require in order to meet 
their basic needs. However, whiie income and wealth rnay be considered means to satisfy 
basic needs, it seems that health is itself a basic need. 



share of primary goods, which is oflen beyond one's control. One is simply bom with greater 

natural endowment or the superior character that makes one's development possible. Such 

advantage is thus arbitrary from the moral point of view. No one deserves to have greater 

natural capacities or a more favourable starting place in society; thus no one is entitled to the 

advantages that result. Neither does one deserve various disadvantages that result fiom 

uncontrollable factors. The problem is that those who happen to be in inferior starting 

positions may not have a fair chance to lead their chosen forms of life, since they lack the 

primary goods that are essential for them to carry out their life plans. From this Rawls 

argues that the equality of opportunity principle demands that society rnust redress the bias of 

contingencies by giving more attention to those with fewer native assets and others bom into 

the less favourable social  position^.'^ One way that this cm be done is to improve the long- 

term expectation of the least advantaged. Those who have been favoured by nature may 

jusiifiably gain fiom their sood fortune only if that can improve the situation of those who 

have lost out in the natural lottery. While Rawls does not directly argue for welfare rights, 

one cm derive fiorn this argument that the nght to equal opportunity implies that the les t  

advantaged may have a moral nght to an affirmative contribution against those who are well 

O ff. 

As I mentioned, Rawls never argues directly for a right to health care. However, 

other philosophers have applied his theory of justice to the issue of health-care resource 

al locat i~n.~~ It seems that whether the Rawlsian fiamework legitimates redistribution of 

'9 The equality of opportunity principle says that "those who are at the same level of 
talent and ability, and have the same willingness to use them. should have the same prospects 
of success regardless of their initial place in the social system, that is, irrespective of the 
income class into which they are bom" (Rawls, 197 1, 73). 

'O In a later work, Rawls (1993) makes very bief commenis on how the liberal state 
ought to consider "the variations that put some citizens below the line as a result of illness 
and accident" (p. 184). He contends that the governent should try "to restore people by 
health care so that once again they are fùlly cooperating members of society" (Rawls, 1993, 
184.). in that paper he refers his readers to Daniels' works, implying that he thinks Daniels' 
arguments of how a just society should deal with the issue of health care is consistent with 
his design for social structure. 



resources to provide health care for al1 depends on the importance of such care and its effect 

on people's ability to live an autonomous life. One may argue that health-care needs do have 

strong moral force partly because they are essential to people's ability to live, function, and 

flourish. In fact, Rawls himself acknowledges the importance of health, calling it one of the 

primary natural goods. As a necessary means for achieving any system of ends, the parties in 

the original position would al1 want to make sure thai they can achieve at least a satisfactory 

level of health. If a person lacks an adequate level of health, the quality of this person's life 

or well-being will continue to detenorate. Since health status is ofien beyond one's control 

and can have significant implications on people's ability to achieve their life goals, the 

rational agents behind the veil of ignorance would interpret the principle of justice as one 

that can ensure that there is health cure available to help maintain and restore people's health 

to a satisfactory level. 

Two Rawlsians have attempted to argue for a right io health care. Ronald Green 

( 1976, 1983). for example, asks whether rational agents would consider health services as a 

primary good, Le., a good that al1 rational agents would want, regardless oftheir other private 

goals and wants (Green, 1976). While Rawls (197 1)  talks about health as a primary natural 

good, Green contends that we need to deal with health care as one of the most important 

social primary goods (Green, 1976). Although Green does not cal1 liealth a social primary 

good, he seems to realize how health care is at the disposition of or under the control of the 

society. Green argues that social decisions conceming medical care have a vital impact on 

everyone's health such that health-care allocation policies have to be sensitive to the issue of 

how disease and il1 health can significantly interfere with our well-being and security (Green, 

1976). We c m  imagine that rational agents would give health care a very important place in 

their prudential deliberations for the choice of a distributive principle. In fact, they would 

believe that secunng health care is more important than income and almost as important as 

the basic civil liberties (Green, 1976). Green (1983) argues that health care is so important 

that the contract parties would not even trade equal access to health care for greater amounts 

of income or other social goods. He argues that health care is best handled by treating it on a 

par with the basic civil liberties. To ensure that other arbitrary factors such as income level 



will not hinder access to health care for themseives and their loved ones, the parties in the 

original position will opt for a principle that guarantees an equal right to the most extensive 

health services the society allows (Green, 1976; 1983). Access to the highest quality health 

services may be limited "only when that is necessary to promote the extension and enhanced 

quality of such care" (Green, 1983,375). By putting the right to health care on a par with the 

basic liberties, Green argues that "provision of health care and health-related services cornes 

before considerations of economic growth in the establishment of social priorities" (Green, 

1983, 375). 

Norman Daniels (1983; 1985), who also appeals to the Rawlsian framework in 

arguing for a conditional right to health care, employs a different line ofargument." Daniels 

argues that health care is special because it can restore functioning that is species-typical and 

essential for an individual's attainrnent of normal opportunity range? As he says, health care 

"has normal functioning as its goal; therefore it concentrates on a specific class of obvious 

disadvantages and tries to eliminate them" (Daniels, 1983,26)." He argues that "an account 

of the species-typical functions that permit us to pursue biological goals as social animals" 

can help us to understand the importance of health care and give us guidance on how we 

should design health-care institutions (Daniels, 1983, 12). Daniels argues that such an 

'' While Daniels (1985) agrees with Green (1976, 1983) that health care is very 
important and that we should include health-care institutions among the background 
institutions involved in providing for fair equality of opportunity, he does not want to cal1 it a 
primary social good. He says that "if we treat health care services as a specially important 
primary social good, we abandon the useful generality of the notion of a primary social good. 
Moreover, we risk generating a long list of such goods, one to meet each important need" 

(Daniels, 1983,23-4). 

a The normal opportunity range, according to Daniels (1985), is society relative. 
It denotes "the array of life plans reasonable persons in it are likely to constnict for 
thernselves*' @. 33). 

" Daniels (2000) repeats the same point in a recent work. As he says, the central 
moral importance ... of treating disease and disability with effective healthcare services 
derives fiom the way in which protecting normal functioning contributes to protecting 
opportunity" (p. 3 15). 



account of normal species functioning, together with other key features of the s o c i e t ~ , ~  c m  

help us to determine the normal oppomuiity range for people in a given society (Daniels, 

1985,16-7). This range "for a given society will be the array of 'life plans' reasonable people 

in it are likely to construct for themselves" (Daniels, 1985, 16). 

Realizing that the normal range of opportunities open to people is itself socially 

relative and depends on various technological and cultural factors, Daniels believes that it 

may be necessary for the society to rectify the impact its structure has on people's range of 

opportunities. He thus extends the equality-of-opporiunity pnnciple to health care to justify 

correction for natural and socially induced disadvantages (Daniels, 2000).'~ 

Daniels (1985) believes that the effect of illnesses and injuries on people's 

opportunity ranges is a matter of justice that needs to be dealt with on an institutional level. 

He reminds us that illnesses and injuries are ofien not under the individual's control and thus 

arbitrary from the moral point of view? Just as people are born into various social and 

economic conditions, they are also born with different physical and mental vulnerabilities. 

While some people are bom healthy, others are bom with various genetic problems. The 

concem is that their initial health status and their economic or social conditions can influence 

their health status and opportunity ranges later on in life. For example, a person who has 

severe respiratory problems and is poor may not be able to afford various health-care services 

Some of the features of the society that detennine the normal oppomuiity range for 
such society include "its stage of historical development, its level of material wealth and 
technological development, and -- even more important -- cultural facts about it" (Daniels, 
1983, 16). 

" Although Daniels (1 985) recognizes the fact that the effects of some impairments 
are socially induced, he still thinks that they are distinguishable from those effects that are 
"natural." However, as we shali see in the next chapter, social constructionists may deny that 
there are any effects that are purely "natural." 

''O As we shall see in chapten two and five, the possibility that one's illness or injury 
is self-caused raises the question of whether this alleged right to health care as proposed by 
some liberals only applies to treating those health conditions that &se beyond thepotient's 
control. 



to treat his conditions, so his health problems may persist throughout his life. What makes 

health problems an issue of justice or rights is that these undeserved disadvantages may 

create pro foundly signi ficant obstacles for people who live with such health problems. 

Various illnesses and injuries can take away people's capacity to function properly or pursue 

their life plans that could reasonably be adopted in their society. For exarnple, if he is not 

properly treated, the patient with severe respiratory problems rnay not be able to pursue an 

education or participate politically. He is thus unfairly depnved of his opportunity to use his 

capacities to participate as a hilly functioning citizen. Daniels adopts Rawls' fair- 

opportunity principle and argues that health-care institutions should be included among the 

background institutions involved in providing for fair equality of opportunity (Daniels, 1 983; 

1985). He argues that health-care resources should be distributed in such a way that they 

provide access to health-care services for those individuals who suffer from various diseases 

and injuries that may hinder their fair chance of equal opportunity." While Rawls does not 

use the rights language and only talks about a duty ofjustice, Daniels argues that the equality 

of opportunity principle accords al1 citizens a nght to a fair allocation of health-care 

resources."" 

47 However, it is unclear whether Daniels' (1 985,2000) notion of oppominity range is 
the same with that of Rawls' (1 97 1). Rawls' discussion of equality of opportunity focuses on 
guaranteeing everyone the chance to gain access to public offices and positions as weil as 
minimizing the disparity between various classes in both means of life and the rights and 
privileges of organizational authority. However, Daniels' notion of equal opportunity rnay be 
broader, since "the m y  of life plans that are reasonable to puaue given various conditions 
of the society" seems to include more than public offices and positions. Nonetheless, in a 
recent article, Daniels (2000) does seem to think that one's fair opportunity range is defuied 
by reference to the individual's talents and skill. Perhaps the "array of life plans" Daniels has 
in mind is also restricted to employment and political opportunities. 

" However, Daniels (2000) does not think that people have a universal right to (111 
kinds of health care. He wants to restrict this nght only to health-care services that are 
necessary to restore functioning. As he says, "By keeping people functioning as close to 
normal as possible, within resource limits, we discharge part of our obligation to protect fair 
equality of opportunity" (p. 3 15). 



Recall that riglits are binding on those who bear the duty to fulfil such rights. In 

other words, those who are entitled to various welfare rights have a legitimate claim on 

others. Like many others who argue for a right to health care, both Daniels and Green 

believe that the right to health care should be backed by legal enforcement. These writen are 

not just saying that one cm rightly erpect others to contribute to our welfare. They are also 

not simply clairning that people should from their own conscience realize that they ought to 

contribute and help the needy get access to health care. Contribution to publicly-funded 

health care is not simply a matter of beneficence or kindness. Rather, both Green (1976, 

1983) and Daniels (1983, 1985) argue that this obligation to provide health care should not 

depend on individuals' conscience or their willingness to fulfil their obligation but should be 

enforceable by various institutions. They argue that such a right provides the moral bais for 

cnticizing societies that do not provide universal access to various health-care services. To 

ensure that the social institutions can protect people's right to equal opportunity, both Green 

(1976, 1983) and Daniels (1983,1985) believe that it is justified or perhaps even required for 

the state to redistribute resources to provide health care to all. This notion of health-care 

right tells us what is mandatory, not optional, on the part of others. The appeal is not to 

benevolence and charity; rather, it involves ide& such as justice and equality. Not providing 

patients with health-care services is not only deeply immoral on an individual level; it is in 

fact unjust on an institutional level. The stringency ofjustice explains why the state can use 

coercive power to ensure contribution to provide univenal health care. 

It is not difficult to understand why people in modem liberal societies want to hang 

on to the slogan of "right to health care." The idea of a welfare right to heaith care does 

seem to fit well with the liberal egalitarian idea of minimizing undeserved disadvantages. In 

developed countries, resources are often distributed unequally. While some people can 

afford various lwruries, others cannot even meet their basic needs. When the economic 

situation in a developed society is favourable, it seems that there are good reasons to argue 

for some kind of social programs to help those who are in dire needs. However, not everyone 

is convinced that the goals of helping those in poor conditions and minimizing undeserved 
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disadvantages imply that people have a positive welfare right to health m e .  It is to the 

criticisms of the welfare-right theory that I shall tum in the next chapter. 



CHAPTER TWO 

PROBLEMS OF "NEEDS" AND "RIGHTS TO HEALTH CARE" 

Although the notion of health-care rights is widely used in political debates, some 

have argued that we do not possess such rights. Libertarians, for exmple, in general deny 

that such rights are human rights. As Engelhardt (1 996) says, a right to health care and other 

welfare rights are al1 wrongly created. 

There are two main reasons why libertarians vehemently argue against an extensive 

welfare state. First, they question the validity of the notion of objective human needs. 

Second, they believe that respect for people's liberty prohibits coercive redistribution of 

resources. 1 shall discuss libertarians' second objection later in the chapter. I want to first 

deal with the issue of needs as discussed by libertarians. 

As we saw in the last chapter, many rights theorists base their argument for a welfare 

state on the concept of human needs, which are often assumed to be objective and shared by 

all human beings. They argue that. when their objective needs are not met, human beings 

suffer geai harm and are unable to lead autonomous lives (Doyal and Gough, 199 1 ; Copp, 

1992; 1998). For example, if people's basic health-care needs are not fùlfilled, they may 

suffer from severe disabilities, excruciating pain, or even die prematurely. Thus, they may 

be prevented from living as fully hnctioning citizens. As we saw in the last chapter, 

Norman Daniels (1985) is concerned with how various illnesses and injuries may affect 

people's opportunity to participate as full y hnctioning citizens. He and other wel fàre-rights 

theorists believe that the grave effect of unfulfilled needs on people's well being and 

autonomy supports their argument that people have a moral claim on others to render help 

when they are incapable of meeting these needs on their own. 

However, not everyone is convinced that the theory of human needs has any 

prescriptive force. Some philosophen argue against the idea that people or the state can 

legitimately coerce redistribution of resources to finance various welfare programs such as 

univenal health care to rneet people's needs. In fact, some are skeptical that we can even 

have a theory of human needs. In this chapter, I shall discuss two distinct problems with the 



theory of human needs. First, there is the issue of whether needs are in fact objective and 

universal. Second, there is the question of whether any alleged human needs imply welfare 

rights in the sense that people are entitled to be helped by others in pursuit of their own 

welfare. In what follows, 1 shall discuss these issues as understood by social constructionists 

and libertarians, 

Lîbcttarians ' Objections to the Theory of Needs 

One of the most controversial aspects of a theory of human needs is whether needs 

are in fact objective and univenal, as claimed by those who argue for welfare rights. 

Contrary to welfare-rights theotists or "objectivists" about needs, libertarians in general do 

not believe that we cm come up with a canonical agreement in secular mord reflection about 

what counts as human needs. There are numerous views of what justice requires, and the 

limits of reason rnakes it impossible for us to determine which view should be adopted. As 

Engelhardt (1996) says, if "there is no saiisfactory secular access to that singular viewpoint, 

then it will not be clear in general secular ternis whether such a viewpoint exists" (pp. 36-3 7). 

He argues that attempts to justify a content-full secular ethics are doomed to fail. 

Applying his skepticism to the possibility of coming up with a canonical agreement 

on needs, Engelhardt (1996) reminds us that people's opinions of what constitutes needs 

differ. This is partly because people in a pluralist state come from different economic and 

social backgrounds and may have different values and moral visions. These differences 

oflen take people in different directions when individuals think about needs and how they 

rnay be harmed if these needs are not fulfilled. Moreover, people have different life goals 

and therefore what they will need to achieve such goals also differ. It is sometimes argued 

that needs are conditional or goal-relative. Need statements are only intelligible against a 

background of certain assurned ends or goals. As Engelhardt argues, whether something is 

categorized as a need or a preference depends on the particular view of the good life one 

subjectively endoaes. Since people have different life goals and moral visions, their 'needs' 

and their conceptions of these 'needs' inevitably Vary. For example, while a farmer may 

'need' a barn to raise his animals, a concert pianist may 'need' a grand piano on which to 



practise. Their needs are conditional on their life goals, and people who do not share the 

same goals inevitably have different needs. 

In other words, there simply does not seem to be an objective or goal-independent 

way to talk about needs. This motivates some libertarians to get rid altogether of the needs 

language that is often used as a rhetorical device in supporting universal health care and other 

welfare programs. Engelhardt (1996), for example, argues that there are no significant 

differences between needs and preferences. Needs, according to him, are inherently 

subjective. Like preferences, they differ among individuals who hold different life goals or 

moral visions. 

In response to this charge that what one needs depends on one's subjective life plan. 

welfare theorists have to explain how they cm justify the claim of welfare nght. If we do not 

al1 share the same needs, this c m  be a serious problern. AAer all, a theory of objective needs 

seems to be a necessary condition, although not a sufficient condition, for supporting welfare 

rights. In other words, variation among people may imply that we lack the necessary 

condition for supponing welfare nghts and so various social programs that are based on a 

mistaken notion of objective needs and values are illegitimate. Libertarians wony that social 

policies that are grounded on such a contentious notion of needs rnay be simply results in the 

dominant class protecting its own goals and "needs" and downgrading those of the minority 

as false or inferior." For exarnple, they worry that attempts to detennine one "universal" 

standard of needs will result in some population groups forcing other groups to assimilate 

their goals. 

In other words, it is uncicar how a democratic govement cm legitirnately claim that 

individuals have a positive welfare right to have their subjective interests met by moral 

s t ranger~ .~~ If there is no agreed objective or determinate way to evaluate various interests or 

49 As we shall see later in the chapter, social constnictionists also share some of the 
sarne concems, although they do not accept the libertarian conclusion. 

50 1 shall challenge the argument that there are no objective needs but only subjective 
interests and preferences later in this chapter. 



concepts of the good, then a state that values democracy ought not arbitrarily decide for its 

citizens what conceptions of the good life should be endoned. As we saw in the last chapter, 

if autonomous agents have any rights, they have liberty or negative rights and in general 

should not be interfered with in their endeavours. They are the owners of their lives and 

should be allowed to pursue their self-chosen life plans, so long as they do not h m  others or 

infiinge on the autonomy of other human beings (Hospers, 1992)." It follows that if these 

autonomous individuals do not share the sarne life plans and have not given their consent to 

contribute to help others hlfil their subjective life goals, a liberal state cannot legitimately 

prioritize others' 'needs' over their own and coerce redistribution to hind the prioritized 

'needs.' As we shall see later in this chapter, libertarians argue that coercive redistribution to 

finance certain 'needs' such as basic health care is equivalent to forcing some individuals to 

work for othen' preferences. Such a coercive mechanism allegedly fails to respect people's 

liberty rights; it violates the pnnciple of autonorny and self-ownership." It conflicts with the 

decisions of individuals who may not wish to participate in realizing a particular system of 

health care and is thus unjustifiable (Engelhardt, 1996). 

Wlat A bout Social Constrrr ctionism ? 

Libertarians are not aione in being suspicious of the theory of objective human needs. 

Social constructionists are also reluctant to treat various needs claims as something universal 

and objective. Hacking (1999) defines social constructionism as the ideology that various 

concepts that are said to be objectively discovered in the natural world, holding 

'' Liberthans argue that if others have harmed you, they have an obligation to rectify 
the past injustice, regardless of whether they want to compensate you or not. Although 
libertarians believe that it is a rnatter of justice that such people have to help the 
disadvantaged, they do not think this is a matter of welfare right. 

'' Hospers (1 992), who is also a libertarian, argues that taking money fiom another 
person forcibly to pay for one's "pet projects" is the same as compelling them to cooperate, 
Le., "enslave hem" (p. 42). He does not think taking money to help othen justifies coercive 
redistribution. He compares that to a robbery. As he says, "[tlhe theft of your money by a 
robber is not justified by the fact that he used it to heb  his injured mother" (p. 42). 



independently of society, are in fact social constmcts.53 When one says that X is a social 

construct, one holds the idea that "X need not have existed, or need not be al1 as it is. X, or 

X as it is at present, is not determined by the nature of things; it is not inevitable'' (p. 6). The 

ideas of race, gender, and needs are brought into existence or shaped by social events, forces, 

and history. Given that these components can change, so can the present state of things. In 

other words, the present state of things is contingent and not inevitable. Welfare prograrns 

that are founded on the assumption that certain needs are inevitable and objective arnong 

human beings are therefore flawed. 

It is important that we do not understand social constructionists as arguing for social 

relativism. What makes something a social constmct is not simply that such a thing is the 

contingent upshot of societal conditions (Hacking, 1999,IZ). Certainly, the ideas of gender 

and race are results of historical ideas and social processes. However, that is only part of the 

picture. What makes these ideas social constructs is mainly how people uncritically take 

these concepts for granted or as inevitable. The ideas of race and gender, for example, are 

oRen confused with biological and natural categories, and claims about them are confbsedly 

justified by natural science. Moreover, various social constructs oRen have a negative 

connotation. When someone claims that a certain idea such as race is a social construct, she 

is probably not only criticizing the uncritical acceptance of such contestable notion as if it is 

absolute." She may also be saying that ssuh a notion "is quite bad as it is" and that people 

who are being labelled by such notions may be better off if such concept is radically 

53 Hacking (1999) is not using the tenn natural world in a theological way. This 
tenn depicts the world that is not controlled by social laws but perhaps scientific or 
physical laws (e.g., law of gravity). 

'' Hacking (1999) points out that it is not a necessary condition for people who realize 
that something is a social construct to Say that it is also a bad thing. However, most people 
who discuss social construction "want to criticize, change, or destroy some X that they 
dislike in the established order of things" (p. 7). 



transformed or abolished (Hacking, 1999. 6-7)." Her claim that the notion is a social 

construct can be taken as partly a political or social strategy of trying to bring attention to 

how such uncritically accepted notions are disadvantaging certain population groups. 

One of the writers who reminds us how the notion of gender is constmcted is Naomi 

Scheman (1993). M i l e  the differences between the sexes oflen give a feeling of essentiality 

about them, Scheman cautions us that gendered attributes and relations are in fact contingent. 

When they are used arnong us as inevitable facts, they oflen have discriminatory or 

degrading effect on women. Scheman invites us to rethink about the idea that women are 

essentially, i.e., of their very nature, subject to male domination. She points out that such a 

concept is often taken to be some objective and simple "fact" or "truth" discovered in the 

world, when in fact this value-laden characterization is a mistaken conception about the 

females. Such a concept perpetuates the bias towards women and therefore ought to be 

changed or abolished. 

What Scheman (1993) is mostly concemed about is wlio exactly "discovers" such 

"objective facts and truth" about women's needs and acts on such "discoveries." She reminds 

us that "the objects of knowledge" are not value fiee, but are oAen shaped by the forces of 

race, class, gender, and other system of domination and privilege (Scheman. 1993,2 1 1). She 

cautions that we should be suspicious when "knowledge" is taken as a definite factor a set of 

facts. She reminds us that claims about women's needs are not simply objective and "bare 

tmth unadomd by interpretation" but rather constructed by those who are in positions of 

pnvilege (Scheman, 205; 2 1 1-2). This can be problematic, since these privileged people who 

allegedly discover knowledge about women and the world may have the power to distort 

views of various social relations and create a political climate that perpetuates such mistaken 

views. 

In other words, Scheman (1993) shares the libertarian concem that we ought to be 

careful about the notion of "objective needs," and how issues of social welfare are often 

" 1 shall examine the implication of this argument on the identification of population 
groups in chapter four. 



grounded on such value-laden ideas. However, Scheman differs fiom libertarians in some 

other ways. While libertarians deny the validity of needs talk and the legitimacy of tax- 

funded welfare programs to fulfil such needs, Scheman does not think that we have to 

abandon the needs language. She also does not think that welfare programs are illegitimate. 

Rather, she is concemed with who gets to interpret women's needs and establish welfare 

program on such interpretation. 

While Scheman does not explain in detail the problems of many existing welfare 

programs, another philosopher who holds similar views provides a detailed account of these 

problems. Like Scheman, Nancy Fraser (1989) also wants to keep the needs language. She 

believes that women do have needs and that welfare programs should be in place to ensure 

that such needs are met. However, she is cautious about who interprets such needs. She 

points out that in dealing with issues around social welfare, interpretation of people's needs is 

itself a political stake. Like Scheman, Fraser reminds us of the question of ivhose 

interpretation of women's needs we are dealing with, and why such interpretation should be 

authoritative. She points out that women do have real needs that are not mere preferences. 

She also daims that these needs ought to be met by various welfare programs. However, she 

is concemed with who should authoritatively decide what various groups of women really 

need and how these needs should be met. While women are the principal clients and 

beneficiaries of the social-welfare system, she rerninds us that the current system in the 

United States does not deal with women on women's ternis. Rather, it positions women as 

mere passive and submissive s~bjects.'~ Most often women of various groups have little or 

no Say in how their needs should be interpreted and fulfilled. The problem, Fraser points out, 

is that the state somehow pre-empts the power to define women's needs. Officiais rely on 

the "natural" and "traditional" interpretations of women's roles and interpret their needs 

accordingly. These oficials often ignore the fact that these welfare recipients are rational 

~ h e  reasons why women are the p ~ c i p a l  clients of social-welfare programs 
include the fact that women as a group are significantly poorer than men partly due to their 
unpaid domestic labour, and that they tend to live longer than men. 



agents who are end-seekers. Such ignorance oflen leads officials to take certain gender 

subtext for granted and simply build welfare prograrns on the mistaken assumption that the 

society is divided into two separate spheres of home and work, spheres that belong to women 

and men respectively. The system and various welfare prograns that are established on these 

concepts therefore fail to help the recipients but rather h m  their self-esteem and distort their 

autonomous identity by reinforcing some basic structural inequalities. 

What is troubling and ironic about these uncritical notions of separate spheres is that 

statistics show that in reality less than 15% of Amencan families conform to this mode1 

(Fraser, 1989, 149). Yet, the assumed separate spheres seem to be immune from analysis and 

critique. The presumed inevitability of the two separate spheres is evidence that such 

categorizations are social constructs that take certain contestable assumptions for granted. 

Officiais who have no understanding of these perspectives or history simply project onto the 

recipients their biases and uncritical assumptions. Welfare measures to "address needs" 

based on such unexmined characterization of the two spheres are therefore doomed to fail. 

Fraser suggests that we take a close look at the politics ofneeds interpretation, given 

that the identities and needs that the social-welfare system fashions for its recipients are 

interpreted ones. She points out that those who argue for objective theories ofneeds, such as 

Braybrooke (1987), take the interpretation OF people's needs as simply given and 

unproblematic (Fraser, 1989). These theories do not question who has the knowledge and 

authonty to interpret various people's needs, how such authority is developed, and fiom what 

perspective or with what interests in mind they interpret these needs. For example, in 

establishing welfare programs, very often officials do not have fint-hand experiences of the 

issues faced by welfare recipients. Nonetheless, thcy are still given the authonty to interpret 

and define the recipients' needs. The faimess and adequacy of these authorized 

interpretations are usually simply accepted and unquestioned. 

The problem about needs interpretation is therefore partly the result of the fact that 

dominant groups can ofien articulate need interpretations in such a way to exclude counter 

interpretations, such as those expressed by subordinate or oppositional groups (Fraser, 



1989)." Recall that this is a worry shared by libertarians. When the relations of dominance 

and subordination are supported by both domestic and official economic institutions 

subordinates are subject to the power asymmetry and inevitably disadvantaged systemically. 

Social Construction of Disability 

Similar womes about the notion of univenal or objective needs are shared by 

Michael Oliver (1990), who is concemed about how the majonty of€en assume that the needs 

of the disabled cm be interpreted as simply biological issues.58 Disability is oRen 

understood as a physical or psychological impairment that can be objectively diagnosed 

according to medical critena. When officiais take this meaning of disability for granted, they 

design health-care and welfare programs according to these uncritical notions of disability 

and needs. However, Oliver points out that the notion ofdisability cannot be undentood as 

simply an objective idea of medical or biological problems that is independent fiom the 

direct experiences of those who live with these conditions. He argues that disability as a 

category can only be understood within a cultural and social frarnework. Various conditions 

or experiences faced by people who live with such conditions are pehaps more appropriately 

considered as social restriction than biological restriction that is objective and inevitable. We 

simply cannot provide an adequate theoretical and empirical account of disability cross 

culturally but have to understand it within a certain social setting. He reminds us that we 

need to be careful about who defines disability and how they define it, since such definition 

can significantly affect the experiences of people living with various conditions. Oliver 

uses the exarnple of Groce's study (1985) of Martha's Vineyard to support his claim that 

s7 As we shall see later, this wony is part of the reason why 1 argue that 
empowerment is an essential n o m  of legitimacy for any pluralistic political process. 

5 8 As we saw in the last chapter, Rawls (1971) calls health a pnmary naturd good, 
implying that such a good is not under the control of the society. However, as we shall see 
shortly, it seems that effects of various health conditions and "disabilities" are O Aen results of 
the social structure. 



disability is very much a social construct. Because of intermarriage and the presence of a 

dominant deafhess gene, there was a relatively high proportion of deaf people on the island 

off New England coastline. However, the deaf people there were not socially "disabled" or 

excluded fkom society. In fact, they did not even forge their own deaf culture.59 There were 

few social restrictions on deaf people, who interacted with everyone else and participated as 

hlly functioning citizens. They lived the same way as those who were not deaf and were 

considered part of the comrnunity. The main reason why the deaf people on the island had 

the sarne social status and communicative ability with everyone else was that most people on 

the island knew sign language. In this way, the socie y was "functionally bilingual" such that 

those who were deaf were not disabled or separated fiom the non-deaf (Oliver, 1990).* 

Oliver's example shows that it is not deafhess itself that disables people or excludes 

thern fiom participating in community lives. It is not the physical impairment by itself that 

makes people who live with certain conditions unable to participate as M y  functioning 

citizens. Rather, it is a combination of the physical condition and the societal attitude 

towards such impairment that makes those who have vanous impairments disabled?' 

Certainly, the social constructionists' view does not deny the significance of germs, genes, 

and trauma and their effects on people who live with such conditions (Abberley, 1987). 

However, it reminds us that physical symptoms are not the only criteria in determining 

'' As we shall see in chapter five, the varied expenences of people with certain 
condition makes the identification of population groups a very complex and sometimes 
impossible process. 

60 Another example of how disability can be understood as a social restriction is the 
situation of people whose physical mobility depends on wheelchain. For these individuals, 
whether they are disabled or not largely depend on whether public places are equipped with 
rarnps and elevatoa. Certainly, these individuals will be disabled if we only have stain. 
However, that is not inevitable. Minor changes can be made to accommodate people who 
can and cannot walk. 

6' As we shall see in the next chapter, the fact that the society's attitude towards 
various impaiments can prevent people who live with such conditions from participating as 
fully functioning citizens implies that measures to restore hctioning will include more than 
health-care services but also education and perhaps social restructuring. 



disability. The effects of such symptom cannot be understood simply as medical or 

biological factors, but as a complex combination of social and historical factors. The 

objective definition of disability, which is readily confûsed with biological impairment, 

ignores the possibility that people's expenences are determined largely by social attitudes 

towards such disabilities. Social policies that are based on such inadequate definition of 

disability are unlikely to address the concerns of those who live with various impairments. 

While many take for granted that individuals with similar conditions suffer similarly, some 

anthropologists remind us that the experiences of these individuals can Vary fiom society to 

society and fiom age to age. In this way, we ought to be sensitive of such variations in 

understanding the needs of these individuals (Oliver, 1990). 

In other words, we ought to be sensitive to the social perceptions and definitions of 

various impairments and needs in order to understand the needs of people who live with 

various  condition^.^' As Susser and Watson (1 97 1 ) point out, social forces can significantly 

influence the conceptualisation, recognition, and visibility of disorders. Given the 

differences in such perceptions and definitions, a condition may be seen as a disorder in one 

place and time, but not in another. In this way, the experiences of social restriction for many 

who live with certain conditions are not absolute or inevitable. Hacking (1999), for exmple, 

observes that when people are classified in certain ways and such classifications are "known 

by [these] people and those around them," the effect can be "interactive." These 

classifications can change the ways in which individuals experience themselves" and may 

even lead people to evolve their feelings and behaviour in part because they are so classified" 

(p. 104).'" 

" As we shall see in the next chapter, the fact that the social structure is partly 
responsible for the expenences of those who live with various conditions implies that it 
may be a matter of justice that the society corrects the disadvantages experienced by 
people who live with such conditions. 

63 For example, "mentally retarded" children who are "removed from their class for 
more individualized tuition" know how they are classified, "they develop not only individual 
but collective new patterns of behaviour" (Hacking, 1999, 1 12). 



One of the lessons we can l e m  fiom sr~cial constructionists is that the social 

perceptions and definitions of various conditions can have fundamental impact on how the 

society thinks about various health needs of individuals with such conditions, and how their 

needs can or should be met. Recall that Scheman (1993) and Fraser (1989) regard it as 

important for social-welfare prograrns to meet women's needs, but are womed about who 

has the authority to interpret these needs. Oliver (1990) also agrees that the needs of those 

who live with various conditions should be met by various social-welfare prograrns to ensure 

that these people's chances of living an autonomous life would not be unfairly limited. Like 

otlier social constnictionists, Oliver womes about how those who have no first-hand 

knowledge of living with various conditions can authontatively decide the needs of those 

who do live with such conditions. He worries that those officials who do not have persona1 

expenence with such conditions may not address people's needs on their tems, but rather 

impose an authoritarian interpretation of what they slzoziid need. As we shall see in later 

chapters, in order to ensure that welfare programs tnily address the recipients' needs, 

potential recipients have to be allowed and encouraged to voice their concems and help 

shape the programs. 

An example of how third-person interpretation of what people need can be damaging 

to people is shown in the Oregon Plan. When the state of Oregon initially proposed its 

prionties for state-funded health care, services for people with disabilities were given lower 

pnority. Apparently many respondents of a telephone survey conducted by the officials said 

"they would rather be dead than wheelchair bound or blind" (Young, 1997,343). However, 

what is worth noting here is that many respondents were "able-bodied people asked to put 

themselves in the situation of a peson in a wheelchair, or a blind or deaf person" (Young, 

1997, 343). In other words, many respondents in fact had little first-hand experience of 

living with such conditions and perhaps failed to understand the lives and issues faced by 

people with disabilities. As Young points out, people with disabilities usually think that their 

lives are quite worth living? What preveiits them from living their lives as well as possible 

'* Doyal and Gough 's (1 99 1) citation of Tovmsend's survey also shows how people's 
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is not their conditions but often the discnminatory impediments. When officials and other 

citizens have no experience or understanding of the issues faced by people with disabilities, 

it is dangerous to allow them to dominate the decision process and project ont0 others their 

own fears and misunderstanding of such disabilities and establish arbitrary and possibly 

degrading policies. As we shall see in the next chapter, in order to reach decisions that c m  

truly reflect the needs and concems of those who live with various conditions or 

impairments, the decision-making process ought to include the voices of those who live with 

such conditions. 

Libettîwians ' Response 

Now we are faced with the issue of whether social constructionists can consistently 

argue against the notion of objective needs and accept the concept of the welfare state 

simuitaneously. If needs are not objective and uni form across the species, but depend on the 

unique experiences and li fe goals of particular individuals and groups, one may question why 

othen have to help finance the specific projects that only benefit individuals with particular 

circurnstances. It is apparently equivalent to asking people to redistnbute their resources to 

fund other people's pre ferences. While requests for voluntary donations to help finance such 

projects are legitimate, it is unclear that universal coercive taxation to fund them is 

justifiable. If as a moral stranger 1 do not share the sarne expenences or moral visions with 

others, why should I be forced to contribute to their projects? Certainly, people who share 

their vision could voluntarily get together and al1 contribute to their commonly-chosen 

projects. However, it is questionable that we can move from this premise to the conclusion 

that even people who do not share their goals and interests have to redistribute their resources 

- -- - 

perception of others may not be accurate. In Brîtain, Townsend found that almost 44% of 
those he defined as severely deprived felt no deprivation themselves. Although Doyal and 
Gough interpret this as evidence that "subjective feeling is not a reliable determination of 
human need," perhaps we c m  think of this example as a "classic case" that shows how 
people may lack understanding of othen' living expenences and impose their perceptions 
onto others. 



to support such projects. In fact, as we shall see later, it seems that even if 1 share the same 

goals and interests with othea, according to the libertarian doctrine 1 am still not obligated to 

help others who cannot successfully pursue the same goals on their own. 

Libertarians rnay also be concemed with the social constnictionists' view that welfare 

recipients themselves should determine how the programs must accommodate their self- 

interpreted needs. This concern rnay be partly due to the fact that such programs require 

others to contribute. If such individuals who do not share their goals and needs have to help 

pay for these programs, one rnay argue that they should at least have a say in deciding how 

the programs should be run, and whether certain programs are in fact needed. 

Social Construction ists ' Responses to Libettarians 

It seems that social constructionists rnay attack the libertarian assurnption that needs 

are like preferences that differ arnong individuals. So far we have been assuming that social 

constructionism and objectivism are incompatible. However, this assumption needs to be 

qualified. Social constructionism does not preclude the possibility that we share some 

common needs. While we rnay have different expenences and the means to fulfil various 

needs rnay differ among people, it seems that people al1 share certain basic needs, such as 

basic health.15 It appears that human beings do share various characteristics. While our 

experiences have been differently constructed in different societies and the means that are 

necessary to fulfil our needs rnay differ among individuals, "we are none the less left with a 

great deal of overlap and convergence arnong cultures ai the level of these experiences" 

(Nussbaum, 1995, 120)." For exarnple, we are mortal beings that have bodies of a certain 

b5 Although Galston (1991) does not employ the needs language, he does talk 
about a "limited but nonetheless objective account of well-being" (p. 168). He says that 
we al1 share certain evil-aversion. For example, it seems that we al1 agree that "death, 
wanton cnielty, slavery, poverty, malnutrition, vulnerability, and humiliation are bad" (p. 
168). 

6b For example, one rnay argue that everyone has "swival needs." However, what is 
necessary to fulfil such needs rnay differ among individuals. While a person who is diabetic 
rnay need insulin to stay alive and maintain her health, another person who is severely 



sort and need things that we do not control. And if we look at Rawls' (197 1) idea of primary 

goods, it seems that rationally self-interested agents al1 share certain goals in the sense that 

they al1 like to have certain conditions satisfied, regardless of their particular goals. 

However, libertarians rnay argue that this response is insufficient to support tax 

funded social-welfare progams to ensure that certain people's needs are not being ignored. 

Even if we assume for the sake of argument that people do share the sarne goals and needs, 

that does not imply that coercive redistribution to hilfil these needs is warranted. The 

assumption that people have similar needs does not explain why moral strangers who have 

no special relationship to each other have to help finance a welfare state to provide the 

needed resources for those who cannot acquire them on their own. 

Social constructionists rnay respond to libertarians in the following way. They rnay 

point out that these so-called "moral strangers" do have an obligation to contribute and help 

members of certain social groups fulfil their needs. They rnay remind us why these people 

cannot fulfil their needs on their own. Given the history olvarious social groups and power 

relations between them, social constmctionists rnay argue that the social structure and 

various discriminatory attitudes have made it more difficult or even impossible for certain 

people to fûlfil their needs. The oppressive history ofclass relations, for exarnple, rnay have 

systemically and constantly treated certain population groups as infenor and made it dificult 

for people in these population groups to fulfil their needs on their own. Various 

discriminatory barriers rnay have made it difficult or even impossible for certain people to 

enter educational institutions and the workforce, so that in the end they rnay not be able to 

obtain the means necessary to fulfil their needs. Social constnictionists rnay also argue tliat 

the way that the dominant culture has been authoritatively interpreting the roles and needs of 

certain people and shaping their experiences has also unjustly placed these people at a 

disadvantage. In oiher words, decisions made by the dominant social groups have sometirnes 

unintentionally and perhaps also intentionally neglected the concems of certain vulnenble 

groups, such that these decisions have been responsible for oppressing or harming the 

injured rnay need surgeries to prevent dying prematurely. 



integrity and autonomy of members of these groups. The fact that some people are now in 

disadvantaged positions is not inevitable or natural. We also cannot Say that they are (solely) 

responsible for what happened to them. Rather, they are being put in that position by the 

dominant and oppressive culture that has imposed arbitrary or discriminatory notions of 

essential functions and values on them." Given that these disadvantages are created and 

caused by the unjust social culture. the principle of rectification demands that the society 

provide various welfare projects to correct such injustice. How people with disability rnay 

suffer is partly an indirect result of the mistaken views about their quality of life. 

An example can shed some light on this issue. Suppose a divorced single mother 

now needs financial help because when she was married, she stayed home to take care of her 

children and was never financially rewarded for her labour. Libertarians may argue that the 

woman's situation is not other people's fault. She herself chose to stay home, and so the fact 

that she was not paid for her work and that she is now economically disadvantaged is simply 

the result of her own choice. In this way, other moral strangen should not be forced to 

contribute to help hrr, regardless ofthe possibility that her and her children's well being may 

be compromised if their needs are not met. 

However, social consmictionists rnay remind libertarians that the woman's ttchoice 

situation" sirnply was misrepresented. They rnay argue that the individualist approach that 

focuses on individual choice and responsibility simply misconstrues the structure of her 

"choice" and the result of that "choice." For exarnple, they may argue that the situation of 

this single mother is not an individual matter but more of a social problem. They rnay point 

out that this woman is in fact the victim of a patriarchal society that expects women to take 

on unpaid dornestic labour and ignore their financial autonomy. In other words, her 

economic situation is not an inevitable result or the consequence of her own autonomous 

'' For example, a person who is in wheelchair rnay be in dire financial condition 
because he is "disabled" in the sense that he cannot get into certain buildings and so has 
difficulty finding gainhl employment. One rnay argue that the way that the dominant "able- 
bodied" culture has labelled this individual is responsible for putting the individual in a 
disadvantaged position. 



choice, but rather the effect of the oppressive patriarchal society and family structure. Social 

consûuctionists rnay therefore argue that, in order to correct the effect of such discriminatory 

and unfair social structure, tax-funded social-welfare prograrns that address women's needs 

on their own terms are morally required to rectiQ the injustice created by the dominant 

culture. According to this argument, demands for welfare programs are not issues of charity 

that give individuals fieedom to decide whether they want to contribute and how they rnay 

wai:! the program to operate. Rather, they are issues of justice that demand universal 

participation to rectiQ the discriminatory problems that have created the social restriction on 

some population groups. Granting that various social-welfare programs that address 

women's needs on their own terms are essential to prevent f i e r  oppression of these people, 

they are not only justified but also morally required. 

This is an attractive response, given that libertarians themselves would agree that 

rectification justifies redistribution to correct past injustice. In other words, redistribution to 

establish welfare programs such as universal health care can be legitimate even if that 

requires coercion. However, libertarians rnay object to this argument by raising difficult 

questions about the proof of causal effect (Le., how certain populations corne to suffer in 

such a way). For example, there may be various factors that contribute to why an individual 

or a group of people cannot meet their needs. It rnay be difficult to prove that social injustice 

is the single or imrnediate cause of such disadvantages. Also, libertarians rnay point out that 

the social constructionists' argument ignores the possibility that many people are in 

disadvantaged positions through no fault of others. Given the problem of proving causal 

effect, it is at least difficult, if not impossible, to distinguish these people Erom those who 

suffer through the injustice of others." 

1 acknowledge the complexity in proving causal effect in terms of how various 

individuals and social groups have been disadvantaged as a result of unfair discrimination. I 

admit that it rnay be difficult to tell how far the predicarnents of the present were produced 

bs And even if we can show causal effect, libertarians rnay only allow temporary 
measures that can correct past injustices and not agree to long-term or permanent 
redistributive programs once justice is restored. 



by discriminatory practices. It rnay also be dificult to detexmine who exactly benefited b m  

such violations, and how much they have benefited. These issues rnay complicate the 

process oftrying to determine who should compensate those who are now in disadvantaged 

positions. 1 also agree that there rnay be various factors that al1 contribute to why certain 

individuals or population groups are in disadvantaged positions. In other words, 

discriminatory practices rnay not be the only factors that put these individuals in such 

conditions. However, 1 do not see this to be a problem only for social constnictionists who 

demand redistribution to correct alleged injustice. Libertarians in fact bear the same burden 

from the other end, if they want to deny payment for rectification. They have to prove that 

discrimination or other forms of unfair dealings were not at least one or some of the factors 

that have contrîbuted to the disadvantaged conditions and experiences of members of these 

social groups. 

Even if libertarians grant that compensation is necessary in cases where there is 

evidence of past wrongdoing, they rnay still argue that the principle of compensation does 

not extend to those people whose disadvantaged positions are not the results of others' fault. 

While those who have been wronged rnay legitirnately Say that they are entitled to be helped 

by their wrongdoen, people who are in disadvantaged positions through no fault of others 

may not be able to demand the sarne help. Libertarians may argue that even if these people 

are also in dire need, they do not have a welfare right, Le., they are not entitled to coerce 

others to help them to finance the necessary means to satisfy their needs. They rnay argue 

that it is not contradictory for one to say that the society should noi be required to provide 

such means to satisQ these needs. The assumption that people al1 have needs that ought to 

be satisfied rnay simply imply that the siate should leave people alone and allow them to use 

whatever means they see fit to fulfil their needs. It does not imply that one owes others an 

obligation to help M i l  their needs. In other words, it seems that libertarians can still 

consistently argue that if others did not cause certain individuals' disadvantaged positions, 

these individuals should be responsible to find the best means to fulfil their own needs. 



Problem of Prescriptive Needs Siutements 

What libertarians are trying to do is to challenge the claim that assumptions about 

needs have any prescriptive powers. Even if we agree that people share certain needs, that by 

itself does not imply the existence of welfare right such that people are entitled to be helped 

by others to satisfy these needs. Libertarians rnay point out that there is no logical or 

necessary comection between empincal 'needs statements' and political 'ought statements' 

(Fitzgerald, 1977,208). For example, even if we accept that health care is a need shared by 

a11 human beings, i t  is still not self-contradictory to daim that others do not have to provide 

us access to various health-care services or that we do not have a claim right to tax-funded 

health tare? 

M a t  the "logical" argument shows is that agreement on factual statements is not 

decisive. There is still a gap between empirical evidence and normative conclusions 

(Fitzgerald, 1977,206). Even if people generally agree that they share certain needs and that 

unfulfilled needs c m  constitute h m  by depriving the individual of something important, 

there rnay stiil be profound disagreement on the significance of such h a m  and what, if 

anything, should be done about it. Agreement on the importance of certain health-care needs 

does not imply that people also agree that there is a righr to have these needs fulfilled. 

People have different mon1 visions of how much should be provided, and who should 

provide such services. They may set different standards for health care and endorse different 

criteria of what constitute basic or needed health  are.^' For example, people may disagree 

69 However, just because it is not self-contradictory to say that some needs ought not 
be met does not rnean that there are no legitimate reasons for the society to fulfil such needs. 
After all, we do not tell people to keep promises only because it would be self-contradictory 
to do otherwise. There are also other moral reasons why it is important for people to keep 
their promises. 

'O While most welfare theorists argue that everyone has a nght to a decent minimum 
level of health care, the WHO suggests that it is every human being's fundamental nght to 
enjoy the highest attainable standard of health. However, 1 shall argue later that initial 
disagreement regarding what constitutes "basic health care" does not preclude the possibility 
that afier reflection and communicative deliberation, people may corne to overlapping 
consensus on what kinds of health-care services are most important. 



on what impairments of normal species functioning constitute un fair disadvantages." More 

importantly, they rnay disagree on what a just health-care system should look like." The 

problem of the notion of welfare nghts is that it seems to downplay the importance of such 

value disagreement and treat some of the values as if they are absolute or morally 

authoritative. 

Even if we assume that we al1 share certain health-care needs, libertarians are stilI 

suspicious of prescriptive needs statements. They believe that such statements are 

inconsistent with the ideas of treating people as ends in themselves and self-ownership." 

Nozick (1974), whose libertarian theory is adopted by Engelhardt (1996), argues that 

individuals are separate entities with their own separate lives. Only individuals themselves 

can decide how they may want to live their lives and spend their resources. Othen cannot 

interfere with people's autonomous decisions. Given this individualist view, Nozick and 

other libertarians argue that state authority can only be derived from consent given by the 

people. Each person is entitled to his or her justly-acquired resources, and has the negative 

right to decide what he or she wants to do with them. Nozick (1974) argues that a patterned 

distribution scheme, which "specifies that a distribution is to Vary along with some natural 

dimension," ignores past circumstances and taxes unwilling individuals to establish universal 

health care (p. 156). He argues that pattemed principles such as "distnbute according to 

needs" treats resources "as if they appeared from nowhere, out of nothing" (p. 160). Such 

pattemed distribution ignores the fact that resources "corne into the world already attached to 

'' For example, people rnay have different views on whether infertility, which is an 
impairment of normal species functioning, constitute unfair disadvantages that need to be 
corrected as a matter of justice. 

" I shall argue in chapter four that an inclusive deliberative process can allow people 
to come to overiapping agreement on what a just health-care system may look Iike. 

73 While 1 do not employ the rights language, 1 shall argue in chapter four that 
redistribution to fùlfil people's needs does not necessanly violate the pnnciple of treating 
people as ends in themselves. Rights are not absolute and unlirnited; they do allow limits in 
scope. 



people having entitlements over them" (p. 160). Given that free trans fer may reguiarly upset 

patterns, Nozick womes that redistribution to meet needs will continuously violate the 

individuals' negative right to dispose of their resources in whatever way they see fit. 

This individualist account of liberty right leads many libertarians to argue against the 

Rawlsian redistributive scheme that is adopted by both Green (1 976, 1983) and Daniels 

(1985). Libertarians argue that each autonomous individual, who decides his or her life 

goals, is also responsible for his own health-care costs, so long as others are not the cause of 

such condition or health-cure needs. Even though liberals such as Daniels may be correct in 

arguing that people's health conditions are often not their own fault, libertarians remind us 

that these health conditions are not results of others ' faults either. Libertarians believe that 

just because some people are suffering fiom undeserved or morally arbitrary disadvantages 

does not imply that they have a claim right to the resources owned by othen. Certainly, 

people who care about the well being of those who are in poor economic and health 

conditions may want to provide universal access to health care by voluntady contributing to 

a public health-care scheme. However, it is not the role of the government to step in and 

coerce contributions From the citizens, even if such voluntary donations are s h o w  to be 

inadequate in providing health care for everyone. Nozick (1974) argues that respect for 

people's liberty simply prohibits coercive redistribution of resources? 

This line of reasoning is echoed by other libertarians. As Jan Narveson (1993) puts 

it, rather than coercing people to help some to pursue their projects and purposes for which 

they have no sympathy whatsoever, people should simply al1 agree to respect each other's 

pursuits (p. 143). He argues that we need to "draw a sort of line around each person, and 

insist that others not cross that line without the permission of the occupant" (Narveson, 1993, 

143). When people respect each other's boundary, they can then live as they see fit, with 

only their bumpings into each other being subject to public contr~l.'~ If people did not cause 

74 As we shall see in chapter four, one rnay question whether even minimal coercion 
(e.g., taxing 0.0001 % of people's incorne) is nlways unjustifiable. 

" However, one rnay argue that it is unlikely that those indigent whose needs are 



others' health conditions, they should be fiee to choose whether they want to contribute to 

help others gain access to various health-care services. 

Perhaps libertarians may bonow the social constructionists' argument in denying the 

inevitability of the concept of right to health care or any other welfare rights. Some 

advocates of a nght to health care assume that this nght is given or inevitable. They argue 

that welfare rights are human rights that belong to everyone and are indisputable. As we saw 

in the last chapter, contemporary philosophen who argue for right-based ethics usually 

believe that human rights are independent of institutional designs. Libertarians may point 

out that, although there are disagreements of the concept of health-care rights and what 

constitute a just health-care system, some still uncntically take these notions for granted. 

This shows that the so-called welfare nghts are not, to use Hackingts (1999) language, 

discovered in the natural world but are created or constmcted by some people for various 

political purposes. How we understand such created nght or why we may want to create such 

a right depends on human interaction and social condition. Economic and social conditions, 

for example, have significant effect on how a society thinks about its social goods, including 

whether it wants to establish vanous welfare pro gram^.^' The way that people see 

themselves and their relationships with others can also have impact on whether they want to 

voluntady contribute to establish a legal right to health care and provide essential services 

for those who cannot afford them by their own efforts." In other words, a "right to health 

caret' is created by people and does not exist independent of such social establishment. 

unmet c m  "live as they see fit." As we saw in the last chapter, some welfare-rights theonsts 
argue that people can only !ive autonomously if their needs are met. 

76 For example, even Doyal and Gough (1991), who argue that people have a right to 
have their health-care needs satisfied, insist that for this right to occur, certain political and 
economic preconditions must be fulfilled. 

'7 Libertarians think that a legal nght to health care cm only be established 
legitimately if we employ voluntary donation to set up such program. Coercive 
redistribution to provide access to health-care services is still illegitimate under the 
li bertarian doctrine. 



Other Problems of the Rights Language 

1 shall argue in chapter 4 that there are good reasons to establish universal health care, 

even if that requires coercing sorne unwilling individuals to contribute. I shall also argue that 

such wel fare prograrns do not necessarily violate these unwilling contributors' autonomy . 

However, say ing that coercive redistribution is justifiable does not imply that the legitimacy 

is founded on the assumption of a right to health care. The notion of a moral right to health 

care is too abstract and contestable to be used as a sole foundational basis for publicly-fimded 

health care. In what follows, let us briefly examine some confusions of the idea of right to 

health care. 

As we saw in the last c hapter, the concept of right is onen seen as a correlative of an 

obligation. As O'Neill (1986) says, on an abstract level "there is no difference between a 

principle of obligation and a principle of right" (p. 99)." Although many people have argued 

against the usefulness of the correlativity principle, it does seem difficult to talk about rights 

in a meaningful way without somehow accepting or presupposing this principle." After all, 

without correlativity, "discourse about what is owed by some cannot show that action ought 

to be taken, and discourse about what is owed by some cannot show that anyone (specified or 

unspecified) has been wronged if nothing is done" (p. 99). When we talk about rights, "we 

assume a fiamework in which performance of obligations can be claimed" (p. 100). We also 

assume that the "obligations are owed to specified [nghts holders]" (p. 100). In general, 

rights holders " c m  press their claims only when the obligations to meet these claims have 

'' û'Nei11(1986) observes that "in many European languages the same word is used 
to express the notions of right and of obligation" (p. 99). 

79 One of the reasons why many people find the correlativity principle unconvincing 
is that there seems to be duties that generate no rights and rights that generate no obligations. 
However, for those who are convinced by the correlativity thesis, they may argue that if these 
alleged rights do not have correlative obligations or obligation holden, they are simply not 
rights. 



been allocated to specified bearers of obligations" (p. 100)." If we assume that there is a 

universal nght to food, but that the obligation to provide food to each claimant is not 

"actually allocated to specified agents and agencies, this 'right' will provide meagre pickingsr' 

(O'Neill, 1986, 10 1). In other words, if obligation bearen are unidentifiable by rights holder, 

claims to have rights amount only to rhetoric that proclaim manifesto nghts against 

unspecified othen (O'Neill, 1996). If we simply talk about nghts without having pre- 

established institutions "for distributing or allocation specific obligations, there is systematic 

unclarity about whether one can speak of violators" (O'Neill, 1996, 132). 

If we apply the correlativity thesis to the alleged nght to health care, it seems that we 

can only talk about such a right memingfully if we cm identiQ the correlative obligation- 

bearers who have to ful fil such rights. However, the problem is to identi fy who exactly bears 

the obligation or responsibility to help someone that allegedly has a right to health care. The 

relatives who can afford extra bills? The family who lives in the big mansion and owns the 

oil Company in town? The affluent people from other countries? The docton in town who 

have the expertise to treat the patient? Or al1 of the above? As Wellman (1982) points out, 

the conceptual problem of talking about claim right to wel fare is that the need of the poor 

does not identify any second party who has the conesponding duty to provide that benefit to 

the poor. While we may agree that those who are in close kinship with me should help me in 

situations where I am stranded, it is unclear how independent of established institutions 1 am 

entitled to be helped by moral strangers who did not cause my conditions. In other words, 

one of the difficulties in understanding welfare right independent of any established 

institutions is that it is O ften unclear who the correlative duty-bearers are, and how rnuch one 

is "entitled" to. Assuming that I possess a moral right to health care, c m  I actually point at 

someone and claim that he has the correlative duty to meet my health-care needs, even if he 

has never heard of me and that no institution has been set up?" If 1 need an organ transplant 

'" AS O'Neill (1986) says, "imallocated right action, which is owed to unspecified 
othen, tends to drop out of sight" (p. LOO; italics original). 

" We cm see that this example also has implications on third-world problems. If 



to survive, can I Say that someone is obligated to donate an organ and that a surgeon is 

obligated to perform the transplant for me? If so, who exactly is that "someone?" To put the 

matter of correlativity in another way, if 1 need certain medical treatrnents to restore my 

functioning but such procedures are not made available to me, who exactly has failed in her 

obligation or duty? 

Can we solve the problem of correlativity and avoid the issue of institution by 

arguing that a welfare right is a "in rem" rights' against everyone, so that everyone has an 

obligation to help those in need? Such a notion of universal obligation may take care of the 

question of who the obligation-bearen are without having to first establish various 

institutions to assign specific obligations. 

However, it is still unclear how we can talk about univenal obligation to provide 

health care without speciffing the roles of these obligation bearers and the extent of their 

obligations. O'Neill (1998) argues that it is difficult to talk about a universal obligation to 

provide welfare in an abstract way. While it seems plausible to think that liberty rights are 

matched by and require universal obligations not to interfere, it seems implausible to 

translate a univenal right to health care into a universal obligation to provide a specific 

amount of such services. In terms of liberty nghts, it is quite clear who has violated whose 

rights. For example, even in the absence of enforcement, if "A tortures B, we are quite clear 

who has violated B's right" (p. 103). However, if A does not provide B with the resources 

necessary to acquire health care, it is unclear whether A has violated B's rights. If we have 

human beings al1 possess the right to health care, then it seems that people from other 
countries can have legitimate daims on us to provide them with similar quality of health care 
and other sources of life. 

'' As Feinberg (1 973) points out, generally speaking in rem rights are negative xights. 
While he is sympathetic to the idea of "manifesto nghts," which are not actual rights and are 
not correlated to another's duty, he realizes that such langage is only used by manifesto 
writers as a rhetorical license to express "the conviction that they ought to be recognized by 
States as potential rights and consequently as determinants of present aspirations and guides 
to present policies" (p. 67). 



not already established institutions to assign specific obligations to people, it is unclear how 

we c m  enforce B's alleged right to health care. 

The second reason why the concept of welfare nght is controvenial and confusing is 

that it seems inconsistent with our negative right to liberty, since it allows individuals or the 

state to coerce unwilling strangers to give up part of their property. Nozick (1974), as 1 

mentioned, argues that liberty is one moral right that every moral agent shares. The right to 

liberty guarantees each individual the negative rights to life and self-ownership. This right to 

liberty promises that each individual can choose his or her own ends in whatever way he or 

she sees fit. This includes being able to adopt whatever values one sees suitable for one's 

life, and to spend one's justly acquired resources in one's own way." Given such nght, it 

seems that coercive redistribution c a ~ o t  be an actual right, since it contradicts the liberty 

right." If we think about Green's (1976,1983) attempt to put health care on par with basic 

liberties, it seems that he has to explain how respect for such liberties is consistent with 

granting s right to health care. AAer all, enforcing a right to health care requires cocrcive 

redistribution of people's resources, which appears to violate people's liberty right to control 

their res~urces .~~ 

'' Hospers (1992) is also troubled by how welfare rights theorists believe that the 
govemment c m  force people to contnbute to various social programs. He daims that 
property right is as basic as "rights of life and liberty," since "without property rights no 
other rights are possible" (p. 43). 

34 However, one may argue that the proponents of negative rights bear the burden of 
explaining why such rights are inviolable. Nonetheless, since negative rights only require 
inaction but welfare rights require positive actions, it seems that proponents of welfare rights 
bear the burden to show that they actually are entitled to disturb others' autonomy. 

'' Oriora O'Neill (1998) argues that whether a right could be universally enjoyed 
depends on "whether the nght is internally consistent [and] also whether it is consistent with 
al1 other members of a proposed set of rights" (p. 105; italics original). If welfare rights 
cannot consistently exist with liberty nghts, and we also agree with Hart in thinking that 
liberty rights are fundamental, then we need to rethink about whether we can still argue for 
the existence of welfare rights. 



Certainly, one may argue that liberty rights are compatible with welfare rights if we 

reconsider how fùlfilment of basic needs is necessary for one to live an autonomous life. As 

we saw in the last chapter, some argue that people can only live an autonomous life if their 

basic needs are met (Shue, 1980; Copp, 1992,1998; Gewirth, 1996). However, what these 

theorists need to answer is whether we can "redistribute fieedom" across individuals. 

Specifically, welfare rights theorists who ernploy the autonomy argument seem to be saying 

that we can limit one person's fieedom to help promote another's fieedom. The problem, 

however, is that the right to fkeedom by itself says nothing about the legitimacy of 

redistributing freedorn in such a way. 

The third problem of the alleged right to health care lies in the arnbiguity of who the 

rights bearers may be. For example, one may ask whether the alleged right to health care is 

one of the universal human rights that belong to everyone simply in virtue of being a person. 

Many who answer affirmatively to this question refer to article 25 of the UN Decloraiion of 

Hunian Righis. This manifesto States that everyone "has the right to a standard of living 

adequate for the health and well-being of himself and of his farnily, including food, clothing, 

housing and medical care and necessary social services, and the right to secunty in the event 

of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in 

circumstances beyond his control" (Nickel, 1987, 185). On the surface, this does sound like 

the United Nations is advocating a universal welfare right that belongs to every human being. 

However, what many have ignored is the last part of this statement, which suggests that one 

has such a right ifone is put into needy conditions because of "circumstances beyond [one's] 

control." In other words, it seems that even if we assume that the UN Declararion is talking 

about actual rights and not simply aspirations that should guide policy makers. this manifesto 

does not suggest that everyone, regardless of his situation, has an unqualified right to health 

care. The article only suggests that one has a right to basic health care and other social 

services if one is incapable of meeting such needs because of various uncontrollable factors. 

However, we still need to examine what the qualifications mean here. For example, 

does one still have a right to tnr-/unded health care if one is responsible for one's needy 



condition? Also, do people who cm afford their own health care also have a right to have 

their health-care needs met by others? 

Regarding the issue of responsibility, if an individual did not work simply because he 

felt "unmotivatecl" or did not care about taking any reasonable precaution to prevent injuries 

or illnesses, it seems that one c m  Say that this individual could have controlled his behaviow 

and avoided his illne~ses.~' Regarding the issue of whether people can afford their own 

health care, the manifesto does not tell us exactly how we can test whether people have the 

means to acquire health care. It also does not explain whether individuals who are well off 

still have a right to ask others to pay for their services." 

Perhaps we can examine some of the background assumptions or value judgements 

behind this LM article." It seems that we c m  undentand the article as implying that no one 

should be stranded and endangered because of something beyond one's control, i.e., 

something that is morally arbitrary." Daniels (1985). as we saw in the last chapter, echoes 

this argument. However, what is interesting about the background assumption of this article 

is that, while this article may apply to everyone, it has a "limited application." It seems only 

to grant an individual the right to health care if the individual is not responsible for his health 

condition and can show that he does not have the necessary means to purchase health care on 

bis own. If  it tums out that the individual has somehow caused his own conditions, i.e., the 

" 1 shall discuss the concem and problem of this responsibility account in chapter 5. 

13' Suppose a person does not currently have any cash to pay for a li fe-saving surgery. 
However, if he sells his apartment and al1 his fumiture, he will have just enough money for 
the surgery. Cm this person "afford" his surgery? Is he entitled to be helped by othen to 
pay for his medical bills? 

'' Beauchamp (1991) believes that we should undentand this article not as strict 
human rights but as guiding ideals of what a society should strive for. 

89 However, one may argue that we cm only deny an individual her right O health care 
if we can show that the patient's poor economic and health conditions are absolutely not 
related to discriminatory attitudes and policies that are under the patient's control. 



circumstances are not beyond his control, then it is questionable whether he rnay have 

forfeited his "right" or is no longer entitled to othen' help. 

The fourth concem about the alleged right to health care is that it is unclear what 

precisely is the scope of our obligations (Beauchamp, 1991). Put in another way, it is simply 

unclear to what kind or how much health care one is entitled (Halper, 199 1). For example, 

do we have a right to a decent minimum level of health care, or do we have a nght to the best 

available treatment? As 1 mentioned, various writers have disagreed on the scope of the right 

to health care. Certainly, if we adopt the idea that one has a right to the best available 

treatment, we rnay run into the risk of falling into the bottomless pit, to use Daniels' (1985) 

language. It is sometimes argued that political talk of a right to health care is dangerous 

partly because it seems to imply that one is entitled to any desirable health-care services, 

regardless of how expensive that rnay be. So long as the treatment is considered desirable to 

amelionte h m ,  the patient is entitled to it. However, we can imagine that someiimes the 

best available remedies for certain diseases or injuries rnay be extremely expensive and the 

society probably cannot provide such procedures to every patient without sacrificing other 

important social goods. If we accept the claim that everyone has a right to best available 

care, then it seems that a politically sound govemment has to provide such services 

regardless of the co~ts . '~  Nonetheless, the obvious concem here is that the demand can be so 

high that an attempt to provide these services rnay bankrupt the system or at least force the 

society to forgo many other important services. 

Certainly, one rnay argue that a right to health care does not imply an unlimited right, 

but a right that is conditional to the resources available in the society. As we saw before, 

Green (1 976,l983), Copp (1 992, 1 W8), and Nielsen (1 984) al1 seem to think that a right to 

- - 

Perhaps the question is also whether the phrase "medically necessary" is a synonyrn 
with "basic health care." One rnay argue that these phrases are interchangeable and that the 
qualifier "basic" has no bearing on whether the service is expensive. In other words, even if 
some services rnay be extremely expensive, a cornmitment to provide basic health care rnay 
imply that the govemment still has to fùnd such services, so long as they are deemed 
medically necessary. 



health care is subject to available resources. But the question is, is the notion of qualijied 

right to health care itself helpful? 

Two of the issues that we need to deal with are how exactly we should qualiw this 

right and how we can decide affordability. In thinking about the method of qualification, do 

we base the qualification on age, cosis of treatment, or responsibility? In other words, do we 

base our qualification on factors about the patient, or do we base it on factors about the 

treatment? As we shall see in a later chapter, while al1 these qualifications will have to be 

considered, they al1 have their own problems and thus are themselves questionable qualifiers. 

So in the end it is unclear that even a theory of qualified right can clariQ the issues. 

And in dealing with the question of how much the society can afford, it seems that 

the notion of a qualified right by itself does not provide guidance to detemine 

"affordability." For example, Green argues that people have a nght to the highest aitainable 

level of health care that the society con afford. However, he does not explain exactly how 

we rnay detemine what the society can afford when multiple factors are at stake. Certainly, 

we can "afford" more health care if we charge high taxes or do not put our resources into any 

other areas. Nonetheless, it is unclear if these are desirable options. So. in the end anyone 

who argues for welfare rights must rethink the relative importance of other social goods such 

as education and housing. They must also consider how respect for people's autonomy may 

put a limit on how much resource can be redistributed.')' Simply saying that we ought to 

qualify the right to health care according to what the society can afford does not take us very 

far. 

So it seems that while the slogan "a right to health care" oflen carries strong rhetorical 

force, this concept poses more questions than answen. In other words, it is unclear that such 

a contestable concept of health-care right can provide an "easy" or "obvious" justification for 

publicly-hinded health care as the rights theonsts may have hoped. 

'' 1 shall bk f ly  discuss how the deliberative parties may decide on these matten in 
chapter 5. 



Conclusion 

in this chapter, 1 have presented various concerns regarding the needs language and 

the concept of a nght to health care. I have aiso argued that the rights language is too 

abstract and confusing to serve as a sole foundational basis for publicly-fbnded health care. 

However, it is unclear that establishment of tax-fimded universal health care is only justified 

if we have a moral nght to such services. in the following chapter, 1 shall argue that 

redistribution to finance universal health care can be justified if we abandon the atomist 

individualist notion of consent and instead adopt an inclusive deliberative approach in 

deciding what kinds of a system can adâress the needs of various individuals and groups. 



CHAPTER THREE 

THE NEED FOR A DELIBERATIVE PROCESS 

As we saw in the last chapter, the concept of a right to health care is confusing, and 

therefore does not provide a solid justification for tax-hinded health care. 1 have also 

presented the libertarian argument against redistribution to finance universal health care. In 

the next chapter, I shall argue that tax-funded universal health care can still be implemented 

without violating people's autonomy. Even ifwe do not possess welfare rights, there are still 

other good reasons why the establishment of a tax-funded health-care scheme is justifiable or 

perhaps even required. In this chapter, I shall first examine some problems with the 

libertarian emphasis on contract as the only basis for obligation, which is the main reason 

why libertarians vehemently argue against ta-funded health care and other welfare 

programs. I shall argue that consent or explicit agreements are not the only sources of moral 

obligation. Obligations can also be based on certain pnnciples of justice. Obligations cm 

also anse out of other social relationships that are not contract-based. 1 sliall also argue that, 

while the concepts of consent and respect for autonomy are important in any legitimate 

political process, that does not imply that every act of consent has the same significance. 

Some reasons for consent or dissent are better than others, and some people rnay or may not 

reflect on the issues before providing consent or dissent. In deciding whether a particular 

policy can legitimately be implemented, we must consider these factors. 1 shall argue that the 

best way for people in a pluralistic state to arrive at infonned consent or dissent is by 

adopting the inclusive deliberative approach that provides people the opportunity to reflect 

with each other on various issues. Based on the deliberative democratic mode1 developed by 

Gutmann and Thompson (1 W6),  the inclusive deliberative approach that 1 shall propose can 

help reflective citizens to discuss and think through various perspectives before making their 

decisions. It can help them clarify various abstract notions, such as the extent of our 

obligations to others. More importantly, the deliberative approach c m  help promote civic 

orientation among the citizens and help them to form and work towards various common 

goals. 



Atomist Individualism and Libertarianhm 

As 1 pointed out in the last chapter, libertarians are suspicious of redistribution to 

provide universal health care. They believe that compulsory taxation to provide others' 

subjective needs is inconsistent with the Kantian ideas of treating people as ends in 

themselves and self-ownership. Many libertarians hold an individualist view and argue that 

we should al1 respect each other's boudaries (Nozick, 1974; Machan, 1989; Hospen, 1992; 

Narveson, 1993; Engelhardt, 1996). While îhey in general agree that it is unfortunate that 

some people are in disadvantaged positions and that it may be admirable for people to help 

such individuals, they disagree with the liberal contention that even people who did not cause 

such disadvantages have an obligation to correct them. Libertarians especially reject the 

daim that the government rnay coerce unwilling citizens to contribute to programs designed 

to minimize these disadvantages. Libertarians argue that an individual has a right to dispose 

of her tesources in whatever way she desires, so that only she cm decide whether she wants 

to lend a hand to those in need. If the individual has not given consent to others to act on her 

behalf, others may not do so. For example, they may not "decide for her" what kind of a 

health-care system is good, or how much of her income should go into socialized medicine to 

help those who are in disadvantaged positions. Doing so, libertarians argue, is equivalent to 

using the individual as a mere means and violates the individual's tational agency. 

This concept of moral individualism has gained wide acceptance in recent centuries, 

especially in English-speaking societies. The modem anti-authontarian tendency to frarne 

the imrnunities accorded people by constitutions and laws in terrns of subjective rights puts 

the autonomous individual at the centre of the North Amencan legal system (Taylor, 1989a). 

People "start off as political atorns" who are by nature sovereign individuals and are not 

bound to any authonty @p. 193-4). According to this atomist notion, people are fiee and 

politically disengaged. This idea that individuals have total control over their lives and do 

not depend on anyone else has led to the doctrine that only individuals themselves can create 

the obligation to obey, since the individuals' wills and their purposes are their own. 

In an early work, Nozick (1974) argues for this moral individualism. He says that 

each individual is a separate peson, and his is the only life he has. This atomist view does 



not define individuals by their membership in any particular economic or social relationship, 

but assumes that individuals are fiee to question and reject any particular relationship. In 

other words, while social cooperation is unnecessary and unavoidable, it is not considered 

something inherently valuable, but only a means to fulfil the interests that are not available 

through individual efforts. As Nozick (1974) explains in his conception of the night- 

watchrnan state, separate individuals choose whether they want to join a minimal state. If 

they do not think that they can protect themselves effectively, they may want to join others 

who have similar interests to establish a minimal state. However, if they believe that their 

individual effort is adequate or they are against the ideologies or methods used by the state or 

simply do not want to join the state, they are free to remain independents. In fact, even those 

who choose to join the minimal state stiil remain separate individuals who are free to pursue 

their own goals. After all, the purpose ofthe minimal state is not to bind people together to 

fom a social unit but to provide a rnechanism to ensure that individuals can continue to 

enjoy independence of their actions. This atomist view is initially attractive because it aims 

at giving individuais power and control. It ailows them to detach themselves fiom any 

particular social practice and relationship. Individuals decide for themselves whether they 

are self-sufficient. They also determine how they want to conduct their own lives and fulfil 

their interests. They are free to determine what kind of relationships they want to have with 

others and what endeavours they want or do not want to support. In this way, individuals are 

considered the constructors of their own character rather than passive beings who simply 

follow the telos of society and nature (Taylor, 1989a). By enjoying individual independence 

and autonomy, one has full authority over oneself. 

Cot~tructual Throry of Obligation 

What cornes with this atomist account of moral autonomy is the idea of contractual 

obligation: individuals are self-legislaton who are obligated to perform certain actions only 

if they have voluntanly entered into an agreement with others to perform such actions." 

Libertarians do allow an exception to this consent/contract mle. If an individual 



According to this doctrine of contractual obligation, "you do not have a contractual 

obligation unless you agree to it, and if you agree to if you have it - you are bound, precisely 

because you agreed" (Smith, 1998, 132)." In thinking about whether an individual has an 

enforceable obligation to contribute to universal health care, the libertarian notion of 

contractual obligation says that we simply need to see whether the individual has agreed to 

make contribution. If she has explicitly consented to give up some of her resources to set up 

health care for all, then she is obliged to do so. However, if she has not cornmitted herself to 

such a scheme, no one cm force her to pay. 

A few characteristics about this contract-based theory of obligation are worth noting. 

First, this theory of contractual obligations focuses on enforceability and the potential 

"contractor." Unlike many theories of moral obligation that focus on the conditions of 

potential recipients, such as whether these individuals are in dire situation and need Our help, 

this contractual account ofobligation is an account ofpolitical obligation, i-e., obligation that 

may legitimately be enforced by the state."" It looks only at whether an individual herself has 

agreed to become a contractor.'' By deciding whether she wants to enter into an agreement 

with others, she herself freely chooses whether she wants to take on a political obligation. In 

this way, an individual has an enforceable obligation to do something only if she bas agreed 

has violated other people's nghts, then he is automatically obligated to compensate the 
victim. This constitutes the only exception to the consent rule. 

"However, many philosophers who employ the contract notion do not talk about 
actual contract but hypothetical contract. For example, Rawls (1 97 1) employs a social- 
contract theory that does not depend on what people have actually agreed to do. It 
focuses on what people have good reasons to do certain things. 

" For the purpose of this thesis, I shall use the terms political obligation and 
enforceable obligation interchangeably. 

Q5 To put it in a different way, it seems that the content of the agreement is 
secondary. According to the theory of contractual obligation, what is important is the 
agreement itself. For exarnple, if 1 have an obligation to help feed the hungry, it is not so 
much because these starving people may die, but rather because 1 have made an 
agreement to help them. 



to fulfil such an obligation herself. For example, if Susan has entered into an agreement with 

others to help establish miversal health care, then she has given others the authority to 

collect her contribution if she fails to put in her promised amount. However, if she does not 

agree to contribute, regardless of whether she has a moral obligation to contribute, others 

have no right to force her to pay. 

To Say that enforceable obligations are results of self-imposed contracts implies that 

they are subjective and discretionary. It also follows that al1 people do not have the same 

obligations. Under the contractual theory of obligation, whether you and 1 are obliged to 

feed the poor depends not on the needs of the poor or how the poor may be hanned if their 

needs are not fulfilled. Rather, it depends on whether we have done something ourselves to 

create an obligation. If 1 explicitly consented to contribute to help feed the poor, then 1 have 

an obligation to keep my agreement. If you did not agree to help these people, however, 

according to the libertarian theory of contractual obligation no one has the authonty to force 

you to help. Certainly, if you somehow were the cause of these people's economic 

destitution, libertarians would agree that you now have an obligation to help or compensate 

them. However, if you were not the direct cause of these people's dire conditions, you have 

the autonomy to decide whether you want to help them, and no one could make that decision 

for you. 

This contract-based theory ofobligation also implies that an individual is obligated to 

participate only if she has entered into an agreement with someone else. The contract-based 

theory says that 1 only have an enforceable obligation to do X if I have promised onother 

person that I will do X. If 1 have not made this agreement with another person, no one can 

force me to do X. Suppose 1 have been thinking about contributing to the universal health- 

care scheme because I believe that this will be the easiest way for me to get affordable 

services. Suppose aiso that I have even put aside some money for the possibility of making 

contribution in the future. According to the theory of contractual obligation, it seems that my 

putting aside the money does not give anyone the authority to force me to contribute nght 

now or in the future. So long as 1 have not made an agreement with another person, 1 have 



no obligation to do anything. 1 am still free to %hop around" and see if other paynient 

schemes may turn out to be better for me. 

The atomist theory of contractual obligation also implies that enforceable obligations 

do not a ise  automatically out of interpersonal relationships or institutional arrangements. 

Regarding the issue of interpersonal relationships, it follows fiom the theory of contractual 

obligation that it is up to my fiiends and farnily members to decide whether they want to help 

me? At the sarne time, no one can force me to help others either, regardless of our intimate 

relationship. In fact, according to the contractual theory of obligation, it seems that no one 

can force me to help my fiends or family members even ifthey have helped orsupported me 

be fore. 

An exarnple c m  shed some light on this issue. Suppose I lost my house and al1 my 

possessions in a fire. My best friend Nancy let me stay with her while 1 tried to put my life 

back t ~ g e t h e r . ~ ~  When 1 indicated my desire to rebuild my house, Nancy volunteered to lend 

me her life savings so I could afford to do so. 1 welcorned her help and promised her that 1 

would pay her back every cent 1 borrowed. Eventually 1 did pay back my loan. And just 

when I had rebuilt my house and my life, mis fortune hit Nancy. She lost her job and could 

not pay the mortgage, and in the end the bank took possession of her house. She even had to 

file for bankruptcy. Nancy came to me to see if 1 could help her. 1 did have a guest room in 

my house, and I could probably afford to lend her some money. But can anyone force me to 

let her stay with me or to lend her some money? 

In the case of parental relationships, the contract-based theory of obligation implies 
that what my parents have done for me does not by itself create an obligation. AAer all, they 
cannot simply provide me with various benefits and then automatically expect me to repay 
them for thei. efforts. If 1 did not agree to support them when they grow old, 1 have no 
obligation to do so. 

" According to the contractuai theory, Nancy had no obligation to let me stay with 
her unless she had made a pnor agreement with me. 



It seems that libertarians who accept the conbact or pnor agreement as the sole basis 

for political obligation would Say that 1 had an enforceable obligation to help Nancy only if I 

promised her explicitly that 1 would help her." If Nancy never said that she would heb me 

on the condition that 1 would help her in the future, and 1 never told her that 1 would let her 

stay with me, 1 had no obligation to do so. The only obligation 1 had to Nancy was to repay 

my loan, since 1 promised her 1 would do that. Once I paid that back, 1 had no M e r  

obligation. Certainly, 1 would still be free to lend a hand if 1 wanted to do so. However, 

according to the libertarian notion of obligation by contract, my fnendship with Nancy by 

itself does not mean that 1 owed Nancy anything. In fact, even if 1 could not have rebuilt my 

house without Nancy's help, I still had no obligation to let her stay with me. Her prior help 

could be considered a giR to me. Without having agreed that 1 would let her stay with me 

when the need arose, I could legitimately turn Nancy a ~ a y . " ~  

The libertarian theory of contractual obligation also seems to imply that enforceable 

obligations do not arise out of institutional designs. Recall that one of the confusions of 

welfare rights is that it is unclear how much or what is owed to rights-bearers in the absence 

of established institutional regulations. However, even if the state has created various 

institutions to specify what it wants people to do, libertarians still do not think that people 

have an obligation to follow these institutions. Libertarians do not think that establishment 

of institutions automatically creates any political obligations for individuals. They argue that 

the state cannot simply m a t e  various institutions on behalf of their citizens and then tell 

them that they are obligated to follow the state's intention. Certainly, the citizens themselves 

rnay welcome these institutions and volunteer to contnbute to such cause. However, without 

their agreement, the state cannot impose a binding obligation on them. For example, 

libertarians argue that the state cannot simply set up universal health care on behalf of their 

98 The libertarian notion of contractual obligation implies that 1 may still be 
obligated to help Nancy if 1 promised someone else (e.g., Nancy's mother) to help her. 

In fact, even if the penon who helped me out was my mother, who had also 
supponed me al1 my life, it seems that under the libertarian notion of obligation, 1 still owed 
my mother nothing. 



citizens and then assign obligation to them by forcing them to contribute. In order for the 

govemment to legitimately set up universal health care or any other policies, it has to acquire 

pior consent fiom its citizens. It is only when the citizens have agreed to contribute to the 

prograrn that the govemment may enforce participation or collect resources to build such a 

program.Iw If the citizens refuse to contribute, the state has no authonty to coerce 

redistribution. The atomist approach tells us that the individual herself has to agree to take 

on an obligation to help. In other words, if the citizen does not or even rehses to enter an 

agreement to contribute to help othen, she has no obligation to contribute. 

Reasons for Using Consen K o r i  tract as Ultimate Basis for En forceable Obligation 

1 shall discuss some problems of the contractual theory of obligation in the next 

section. Here 1 want to focus on why libertarians put so much emphasis on explicit 

agreement as the sole criterion For enforceable or political obligation. Libertarians believe 

that politically enforceable obligations only arise out of explicit consent probably because 

they think that this is necessary to protect people's autonomy and independence. As 1 

pointed out in the last chapter, Engelhardt and other iibertarians believe that people have 

various negative rights that c m o t  be violated. They believe that violation of such rights 

represents a disrespect for these people's autonomy, since it implies that people cannot make 

decisions on their own. Rational individuals are capable ofdeciding for themselves how 

they want to spend their justly-acquired resources, and no one else should usutp the decision- 

making power fiom them. 

Libertarians believe that consent should be the ultimate basis for political obligation 

for another reason. They observe that people in a pluralistic state have different and often 

incompatible moral visions. These diverse views sometimes lead people to fundamentally 

disagree on what they are obligated to do and the extent of their obligation. Given that each 

IW It seems that the sarne principle applies to policies that do not involve 
redistribution of resources. Even if the govemment wants to institutionalize certain laws, 
the contractual theory of obligations requires that it acquire agreement from the citizens. 
Otherwise they have no obligation to follow these laws. 



person has her own starting premises for a theory of distribution and life plans, Engehardt 

argues that contribution decisions should be left up to each individual. He believes that the 

state has no access to objective moral miths and therefore is not qualified to resolve moral 

dilemmas or decide what obligations we al1 have. In this way, it is simply unjustified for the 

state to decide for its citizens how they should live their lives or spend their resources. 

People have their own self-chosen life plans, and they are the best judges of the best means 

to promote their well-being or interests. They should also be the ones to determine what 

moral schemes to follow. If they believe that a universal health-care scheme serves their 

well-being or is the morally correct scheme, they would autornatically join such cooperative 

effort. However, if they do not think that such a system promotes their interests or is morally 

desirable, they would not want to participate. So if the state coerces redistribution, it will 

probably be going against these people's interests. For example. some people rnay want to 

invest in the stock market rather than contribute to a health-care scheme. They may prefer to 

pay for their health-care services out-of-pocket. Others rnay want to put money into the arts 

and purchase private insurance schemes. Forcing them to invest in the health-care scheme 

instead will be going against the people's own life goals. In this way, libertarians believe that 

it is illegitimate for the government or any other centralized institution to decide on behalfof 

its citizens that universal health care is desinble or that they are obligated to participate in 

establishing such projects. A theory of obligation that is grounded on consent or contract 

allows the state to remain neutral among various moral visions and persona1 decisions, 

including how people rnay want to spend their resources. Allo~ving individuals to be self- 

legislating, it respects the dignity of autonomous persons who are able to fornulate their own 

rules and act according to them (Smith, 1998). 

In allowing people to make choices about their own lives without interference fiom 

others, this contracnial conception of obligation certainly has some intuitive appeal. Fk t ,  it 

allows people to decide how they want to live their lives and what endeavours rnay promote 

their interests and moral visions. Second, it recognizes that conflicting but perhaps equally 

reasonable moral values exist. It acknowledges that sornetimes it seems difficult, if not 

impossible, to decide which of these conflicting views is preferable. When we do not have 



perfect knowledge of what distributive principle is the correct one, it is questionable whether 

we can legitimately construct a theory of obligation and impose it on everyone. In this way, 

respect for people's choices and uncertainty of the correct moral vision seem to demand that 

people be allowed to make their own decisions about their obligations. 

Reasons for Dissent 

If respect for autonomy is important, the question is whether we can whether we can 

coerce others to cooperate against their will. Libertarians may point out that people in a 

pluralistic state have different views on what moral obligations they owe othen. Ifwe do not 

have access to the moral mith, we may not be able to settle these differences and legitimately 

force people to adopt one view over another. If people do not consent to a particular 

arrangement, it seems that they have indicated that this arrangement is against their life goals 

or moral visions. If we still try to go against their wishes and force them to participate, we 

violate their autonomy. 

The objection to forcing people to cooperate seems to be based on the assumption 

that rational persons always consent or dissent based on their careful judgements about what 

serve their interests or promote their goals. So if a certain endeavour is worthwhile or 

beneficial to these individuals, each individual will agree to contribute to such projects. For 

example, as we saw in the last chapter, Nozick (1974) believes that people who worry about 

their rights being violated by other equally self-interested individuals would voluntarily join 

a strong protective agency and eventually establish a minimal state.lO' If certain individuals 

do not wish to participate or join the state, it is because they do not think that such a state 

matches their persona1 goals or moral visions. Libertarians seem to believe that an 

individual's agreement or refusa1 to contribute to a health-care system shows whether he 

believes such a system can promote his interests or is consistent with his moral values. 

'O1  A full discussion of the emergence of the Nozickian minimal state is beyond the 
scope of this chapter. See Nozick (1974). 



However, non-contribution and reluctance to enter an agreement rnay not be the result 

of certain endeavour conflicting with one's life goals. There are other possible explanations 

for such hesitation to cooperate. In dealing with the issue of what kind of a health-care 

system they would support, individuals rnay not have al1 the information regarding the risk 

factors and so on, and they rnay underestimate the possible impacts of these factors. For 

example, individuals rnay not have sufficient information regarding the impact of 

cooperation versus non cooperation or may not interpret the available information correctly. 

We can also imagine that many people rnay not have thought about various issues involved 

in the cooperation scheme. They rnay refuse to cooperate even though they have not thought 

about the advantages and disadvantages of these policies or schemes. For exarnple, they rnay 

simply base their decisions on what the majority of the people believe, even though they 

have not investigated the reasons behind the majori ty' s pre ferences either. Even for those 

who have thought of such issues, predictive uncertainty rnay make it difficult for people to 

decide whether their individual efforts rnay in fact bnng about similar benefits compared to 

the cooperation scheme. 

The possibility of inadequate information and predictive uncertainty rnay lead people 

to simply discount the possibility of certain events happening and thus make irrational 

choices or to vote against their own preferences. As Gerald Dworkin (1983) argues, some 

people rnay inationally vote against certain policies that are in fact in accordance with their 

own conception of the good. For example, people in general do not want to get h u d O '  

However, many of them vote against laws that are designed to protect them. For instance, 

many motonsts and motorcyclists who do not want to die prematurely vote against seatbelt 

laws or refuse to Wear helmets while riding motorcycles. Does it mean that respect for their 

rational choices preclude implementation of these laws? If we believe that people's choices 

However, it is possible that some of those who vote against seatbelt laws are 
not against wearing seatbelts but only against the paternalistic laws. They rnay still Wear 
their seatbelts every time when they ride in a car. They simply are against having laws 
that force them to do so. For the purpose of rny argument here, I only concentrate on 
those who vote against the seatbelt laws and also refuse to Wear the seatbelt. 



truly represent their interests, we may have an obligation to refrain from acting against their 

decisions. However, as Gerald Dworkin (1983) argues, these people's dissents rnay not 

show their rational choices. These people rnay have irrationally placed another value, such 

as fieedom fiom wearing a seatbelt or helmet, above that of physical well being, even though 

they themselves want to be protected fiom injury. Gerald Dworkin (1983) contends that, in 

these cases, the individuals who refuse to Wear seatbelts or helmets either do not fully 

appreciate the danger involved or underestimate the likelihood of accidents happening. In 

other words, libertarians' assumption that people only dissent in cases where the proposed 

law is against their interest seems to be mistaken. People rnay rehse to consent to certain 

policies even when these policies are in their interests. 

One's irrational reluctance to cooperate cm also be shown in other situations. 

Libertarians assume that when people desire certain goods and services that cannot be 

produced by individual efforts, they will automatically agree to join some cooperaiive 

scheme. IF they do not wish to join such effort, it is because they are not interested in such 

services, and others should not force them to participate. However, it seems that people's 

reluctance to cooperate rnay be a result of extreme and perhaps irrational suspicion against 

certain organizations. It seems that people who are very concemed about individual freedom 

rnay worry that the agencies that rnust be created to fulfil their desires will be too big or too 

restrictive. For example, people rnay want to have affordable health care, but they rnay 

worry that the large-scale organizations that are necessary to provide effective and efficient 

services rnay be too large and beyond the control of individual members. Even though these 

large-scale organizations have a more secure foundation and can perfom a diversity of tasks 

that rnay not be possible on individual efforts, some people rnay irrationally vote against 

them (Smith, 1998). They rnay be too worried about giving away their individual freedom 

when they subject themselves to various obligations. In the end, even though these 

individuals rnay really want to have access to certain services that can only be provided by 

large-scale schemes, they rnay irrationally confine themselves to small cooperative projects 

that rnay not be able to eficiently and effectively hilfil the membea' goals. 



Necessity of an Alternative Polifical Decision-Making Process 

The possibilities that people may vote unreflectively and irrationally remind us that 

we have to qualifi the criterion of contract or consent. Contrary to what libertarians seem to 

believe, people's actual consent may not reflect their life plans or reflective values. in this 

way, it is questionable that actual consent or contract by itself is meaningful. It is also 

unclear that implementing policies against irrational or unreflective dissent violates people's 

autonomy. In the following section, 1 argue that we should not put too much weight on 

actual consent or dissent itself. We should redirect our focus on why people may agree or 

disagree with certain policies. We should think of their consent or dissent as conclusions of 

processes ofjudgements. In other words, we should concentrate on the process of arriving at 

such conclusions as well as the conclusions themselves. 

Part of the problem of the libertarian criterion of consent is that it does not consider 

whether people have good or bad reasons to consent to particular policies or cooperative 

schemes. It seems that libertarians take consent at face value and assume that every consent 

and dissent is of equal significance. Libertarians seem to think that if people consent to a 

policy, it is in accord with respect for people's autonomy and thus automatically legitimate 

for the state to carry out such a policy. If people do not consent, it necessarily means that 

such policy cannot be legitimately implemented, since implementing such policy is in 

conflict with people's life plans or moral visions and violates people's autonomy. This 

approach assumes that al1 forms of reluctance to cooperate are politically equivalent and does 

not differentiate reasonable fiom unreasonable reluctance to cooperate. It also does not 

consider the possibility that there may be good reasons why people should consent to certain 

policies. 

Perhaps libertarians' reluctance to differentiate reasonable from unreasonable consent 

is once again the result of their skepticism. They do not think that we cm legitimately judge 

the merit of various moral visions. They worry that any attempt to evaluate people's 

reasoning is an authoritarian tactic to take away people's autonomy. 

However, the presence of multiple viewpoints does not imply that we cannot 

distinguish better fiom worse viewpoints. It also does not imply that we have to accept 



extreme relativism or subjectivism. We rnay still be able to say that some opinions are better 

than others, or that some justifications for these opinions are stronger than the rest. As 

Nussbaum (1992) observes, throughout history the exchange of reasons and arguments has 

allowed us to distinguish good things fkom bad things, and sound arguments fiom unsound 

ones. For example, if people's decision to vote against a universal health-care system is 

clearly in conflict with their own conceptions of their interests, then it seems that we can say 

that their reluctance to consent is irrational. In this way, even if we irnplement universal 

health care in spite of people's refusa1 to consent, it does not seem that we have violated their 

autonomy. 'O3 

In other words, if our goal is to protect people's autonomous choices, we should not 

simply Say that consent is necessary for legitimate policies and govemment actions. We 

need to consider why certain people rnay or rnay not consent to various policies, and whether 

they rnay be choosing against their own interests. As we shall see shortly, a deliberative 

process allows citizens to gather information regarding various political issues and think 

through them with each other. It provides valuable opportunities for people to discuss with 

and explain to each other their respective concems and why they rnay or rnay not support 

various policies. For example, a deliberative process allows people to reflect with each other 

on how such a system rnay affect them respectively and to examine why people may or rnay 

not agree to contribute to such a cooperntive scheme. 

When people deliberate with each other, they will realize that others rnay hold 

different perspectives from them. The face-to-face discussions allow them to see wlto holds 

various opinions. This is important, 1 argue, because various policies have different effects 

on different population groups. Sometimes a particular policy only affects a specific group, 

and it seems that we have good reason to only consider the consent of those who are bound 

by such policies. M e r  all, if one is not bound by certain policies, then even if the state 

implements policies against one's wishes, it is unclear that one's autonomy is being violated. 

I shall argue later in the chapter that people who enter a deliberative process 
with their fellow citizens will probably reaiize that a universal and t a - b d e d  health-care 
system is in theù best interests. 



If their chances of successfûlly carrying out their self-chosen life plans are not affected by 

such policies, their consent may not be monlly relevant. 

The public decision process employed by the Oregon Plan provides some insight on 

why we need to be carefùl of who the people are that provide consent. When the state of 

Oregon first proposed to increase health insurance coverage for many of the state's uninsured 

residents by rationing certain services that were at the time available to medicaid recipients, 

it tried to solicit responses and cornments fiom the public. Officiais held t o m  meetings and 

polled people to find out what services they thought should be covered. Some have claimed 

that the public debate "was stmctured as an open process with a fair arnount of public input" 

(Strosberg, 1992,5). In other words, it seems that people's opinions were put into account, 

and thus the plan apparently took the criterion of consent seriously. However, what is worth 

noting is that "most of the input has been fiom the upper-rniddle class" (Strosberg, 1992,s). 

M i l e  the medicaid recipients were the ones who were most affected because they had to 

forgo certain beneficial services to help expmd coverage to large numbers of people who had 

no health insurance, those in upper-middle class were not required to make equivalent or 

even similar sacrifices. The plan did not require a tax increase, so basically the rich were not 

affected by it. In this way, the composition of the meetings and surveys was not 

representative of the population affected by the rationing plan (Daniels, 1992). The 

comments or suggestions collected at these meetings therefore did not reflect the concems of 

those who were bound by the plan. As we saw in the last chapter, social constructionists are 

worried about who make decisions regarding how welfare progrms should run. If the well- 

off individuals were not affected by the decisions, it seems that there are good reasons to at 

least discount the opinion of such people and to actively seek participation from those who 

would be affected and bound by such decisions, namely, those who were poor.'(" 

'* The telephone survey discussed in the last chapter also shows the necessity of 
discounting the opinion ofpeople who are not bound by the decisions. Able-bodied people 
were asked by the Oregon Plan oficials to put themselves in the situation of a "disabled" 
person and think about how they may priontize services for the "disabled." Since these 
people would not be bound or significantly affected by the decisions, one may argue that 
their opinions should not carry too much weight in deciding how seMces for the "disable" 



The Alternative Political Dechion-Making Process - The Inclusive Deiiberative 

Approach 

So far I have argued that a legitimate process of acquiring consent is much more 

complicated than simply polling separate individuals to see if they want to contribute to 

certain projects, such as universal health care. As 1 have said repeatedly, 1 do agree with 

libertarians that respect for people's autonomy is important in establishing legitimate policies 

that will affect the citizens. However, this does not imply that we cannot implement any 

policy that does not have unanimous consent. AAer all, there will possibly always be people 

who for one reason or another do not want to consent to vanous policies. But given that 

even a pluralistic society must adopt some form of health-care policies, we need to find a 

way that can deal with various allocation dilemmas. The question is whether it is possible 

for people of different and possibly incommensurable interests to reach consensus on policy 

decisions. If so, how may this political process work? In other words, what kind of political 

process is best in a pluralistic state in reaching policy decisions that cm be fair to dl? In this 

section, I will argue that when given the equal chance to deliberate with each other, people in 

a pluralistic state can reach overlapping consensus in determining various policies, including 

ihose on health-care resource allocation. This inclusive deliberat ive approach that 1 shall 

argue for is based on the democratic deliberative approach developed by Amy Gutmann and 

Demis Thompson (1996; 1999) as well as Iris Marion Young ( 1999). I shall argue that a 

reflective deliberative process provides a helpfûl mechanism for reflective citizens to arrive 

at policies that can be accepted by those who will be bound by the decisions. This approach 

can help reflective citizens in rnaking informed decisions regarding universal health care and 

other welfare programs. 1 further develop their arguments and propose that a legitimate 

decision-making process in a pluralist state that is inclusive, participatory, empowenng, 

reciprocal, and public can help citizens reach fair agreements. Such an approach, which 

gathers citizens together fiom various backgrounds and provides them the opportunity to 

should be pnoritized. 



communicate with each other their respective interests, can help people in a pluralist state to 

become more cooperative and more willing to reach overlapping consensus in tryng to 

accommodate various concexns. 

A note of caution here. As I just mentioned, there will always be dissenters for any 

policy. However, 1 am only concerned with whether the decision-making process is fair and 

legitimate to al], so that the policies that result from such process will also be fair to 

everyone. When the decision process is legitimate, even if the resulting decisions may differ 

from what one may subjectively want, one ought to accept the decision on the ground that it 

is chosen by a fair process. In other words, once people agree that the decision-making 

process is legitimate, they cannot refuse to accept the outcome O l the process. 

As I mentioned, one may be skeptical that people with different or even conflicting 

interests would be able to deliberate with each other and reach agreements. However, 1 

contend that two features of human beings are worth noting. First, most human beings are 

rational agents who recognize and value the social nature of rationality. They recognize that 

exposing their arguments to public scrutiny is one way of testing their own arguments. They 

also recognize that reasoning with others is one way to find out other reasons that they have 

not thought ofbefore. Moreover, as rational beings, they want to present themselves to each 

other as reasonable penons who have good grounds for their positions and want others io 

accept their positions on such bases. They in general want others to agtee with them and also 

only want to agree with others with good reasons. As we shall see shortly, democratic 

deliberation provides people the opportunity to explain to each other their respective 

positions and their reasoning behind such positions. 

Second, I contend that people as social beings are in general cooperative beings. 

Human beings are not isolated entities but are related beings who in general do have 

compassion for or at least wmt to cooperate with those who are related to them in various 

ways. 1 shall argue that people's willingness to treat other as fellow citizens who are part of 

the sarne community will increase when certain conditions are in place. Such fellowship c m  

encourage people to be more open-rninded and prepared to listen to each other's concerns. In 

fact, as 1 shall argue shortly, people who see themselves as part of a comrnunity will see 



cooperation with their fellow community members not against but part of their own interests. 

Their self-interests will become incorporative, Le., they will incorporate concem for others as 

part of their self interests. 

Besides my assumptions of human nature, there are a few reasons why an inclusive 

deliberative approach is most appropriate and fair for making policy decisions in a pluralist 

state. One of the concems in determining whether it is legitimate for a govemment to 

charge its citizens taxes to establish universal health care is how such a decision should be 

made and who should make this decision. Recall that libertarians and social constnictionists 

are both suspicious of welfae programs partly due to the possibility that such programs are 

an authontarian imposition of arbitrary measures. On the one hand, libertarians such as 

Nozick (1974) and Engelhardt (1996) are in general suspicious of welfare prograrns because 

they worry that those who are in power rnay arbitrarily choose certain conceptions of a good 

life and impose them on everyone. On the other hand. social constnictionists such as Nancy 

Fraser (1 989) do not deny the importance of welfare programs but worry that those who 

decide on the design and content of the welfare programs may not understand the interests 

and concems of the recipients. 

This concem of how policies are made is especially important in a pluralistic state, 

which is composed of people who may not share the same experiences and backgrounds. 

While people rnay al1 have some of the same basic life goals and needs, they differ in their 

history, culture, ethnicity, language, health status, economic and social backgrounds, and so 

on. Given the diversity in such conditions, health-care allocation policies rnay affect various 

groups differently. For exarnple, decisions regarding whrther the govemment should 

establish universal health care affect people in various economic positions in very different 

ways. While the poor people's health status c m  be drastically improved by a universal health 

plan, the financial freedom of those who are rich may be limited. Given that people of 

different backgrounds may not realize the various effects certain policy can have on others 

and the reason why they prefer different health-care schemes, we need to provide the 

opportunit. for people to discuss with each other their respective concems. We also have to 

ensure that the policies enacted do not attend only to the interests of certain population 



groups but those of al1 affected. To reach decisions that are fair to al1 parties in a pluralist 

state, we need a decision process that will present and consider the interests of various 

groups. As we shall see shortly. inclusion and representation are some of the implicit noms 

of democratic legitimacy. 1 shall argue that, only when these norms are fulfilled will the 

policies and political decisions be legitimate fiom p luralistic perspectives. These norms 

fom the constitutional structure for the deliberative democratic process. 

1. Inclusion 

In order to make sure that social policies address the interests of al1 affected groups 

and individuals, 1 argue that a legitimate political process in a pluralistic state ought to rneet 

the interests and concerns of not only some selected few but al1 who may be affected by such 

decisions. Echoing Young (1999), 1 argue that this concept of inclusion is the fundamental 

and perhaps the foundational nom that guides deliberative democncy. A political process is 

only fair or legitimate if it is inclusive. Whût this means is that the interests of al1 groups 

affected are represented such that the planning process ouglit to take into account the various 

interests, opinions, and perspectives present in the polity. It has to seriously consider how 

decisions may affect people of various backgrounds. So in the debate of establishing 

universal health care, the opinions of not only the potential taxpayers but also the poor have 

to be considered, since they will al1 be affected by such project. Instead of simply taking the 

opinion of the major@ and the privileged as the final word, an inclusive process tries to 

make sure that the minority's voices are also heard and the ment of those opinions are 

considered. 

Implied in this idea of inclusion is the liberal egalitarian idea that people should be 

treated as equals. Rawls' (197 1) principle of equal liberty and opportunity, for example, 

requires that no one can deny another person an equal chance to participate in the political 

forum because of various morally arbitrary factors, such as economic and social position. 

Dworkin's (1977) idea that each citizen has a right to qua1 concem and respect in the 

political decision about how various decisions are made, including how goods and 

opportunities are distributed, argues for a similar point. His idea of equal concem and 



respect demands that no one be treated unequally on the ground that "some citizens are 

entitled to more [goods and opportunities] because they are worthy of more concem" (p. 

273.). In this way, the inclusion criterion can be seen as an effort to ensure that people in 

different economic and social positions al1 have an equal chance to voice their concems and 

that they can al1 achieve equality of opportunity in the deliberative process. 

One way to ensure or promote inclusion is to encourage members of various minority 

and vulnerable groups to participate in the decision process. When members of these 

different groups that will al1 be affected by the policies are included in the decision-making 

body, they have a real chance to deliberate with those from other social groups and leam 

about each other's experiences and concems. In making health-care allocation decisions, an 

inclusive approach helps ensure that not only the interests of the majority groups are 

represented. Rather, the concems of minority groups will also be inciuded.'05 By giving the 

minority and perhaps underprivileged groups an equal voice, we have a greater chance of 

ensuring that the majority and the powerful groups cannot maintain ignorance of the voices 

of the vulnerable groups. 

It is sometimes assumed that a representative govemment that employs elected 

officials to speak for the people is inclusive. For example, it seems that representatives of 

various population groups can reveal to each other the respective concerns of these groups, 

so that the interests of al1 these people are included in the democratic process. In this way, 

the decisions made by elected officials are supposedly fair to people of different groups. 

However, the political process that I propose does not rely solely on representatives. Rather, 

it is intended to include citizens themselves as much as possible. In fact, 1 want to challenge 

the legitimacy of a decision-making process that depends entirely on representatives. AAer 

all, one rnay question how "representative" these elected officials rnay be, and whether they 

really portray an accurate picture of people's concems. For example, under representative 

'OS Young (1999) proposes a way of testing whether a political process is inclusive. 
She argues that if a public debate uses third-person language to refer to a social group, which 
rarely appean as a goup  to whom deliberators appeal, that social group "has almost certainly 
been excluded fiom deliberations" (p. 157). 



governrnents, even elected officiais may only "represent" a very selective group of 

individuals, namely, their voters. Despite popular slogans such as "1 will represnet ail of 

you, including those who did not vote for me," it seems likely that the interests of those who 

did not cast their votes or voted for someone else rnay not be M y  represented. Under this 

kind of representative govemment, the voices of the rninority or the dissenters will probably 

never be heard or seriously considered in the decision process, and so the resulting policies 

rnay be unfair. In order to ensure that the interests of those who are not "represented" are 

also considered, an inclusive approach ought to allow individuals to engage in the decision- 

making process. 

2. Participation or Deliberution 

What is important in addition to the first cnterion of inclusion is the principle of 

public deliberation or participation, which I argue is the second criterion of a legitimate 

political process in a pluralistic state. This broad idea of deliberation is central to Gutmam 

and Thompson's (1996; 1999) theoty of deliberative democracy.'" Afier all, the principle of 

inclusion rnay not achieve very much if people are stiil treated as isolated individuals who 

make decisions on their own. For example, a survey that poils everyone living in a 

geographical area rnay include people from every background and is in that sense inclusive. 

However, the results of such poll rnay still be insignificant, since the respondents rnay lack 

information on these issues, or they still may not have thought about the maiten carefully. 

They also rnay not have been given the chance to deliberate with each other their respective 

virwpoints, and so the poll does not help people to achieve a mutual understanding of each 

other's concems or to establish social goals.'07 In other words, even inclusive polls do not 

'O6 The notion of deliberative democracy is also discussed by other philosophers. For 
other discussions on this topic, see the collections compiled by Bohman and Rehg (1997), 
Macedo (1999), and EUcin and Soitan (1999). 

'O7 Recall that in the Oregon Plan telephone survey, people were asked to put 
themselves in the situation of a person with various conditions. The majority of the 
respondents, who were able-bodied and had Little htowledge of how others with such 



help people form reflective understanding of their and others' respective interests. To give 

people an oppominity to fonn reflective understanding of various issues, citizens and 

officiais need to get more informed about the issues behind such policies and discuss with 

each other their respective concems. For exarnple, public forums and open legislative 

sessions that invite people to participate in discussions and decision making can help fellow 

citizens think through the issues and undentand each other's viewpoints that may not have 

occurred to hem pnor to the reflective or deliberative pro ces^.'^^ 

There are several features of this deliberative or participatory process that are worth 

noting. First, this participatory process is not simply one that encourages people to cast 

secret ballots and vote on various policies. As I mentioned, the majonty under such a system 

c m  still repeatedly dominate the process such that the minority's concems will never surface. 

Also, such a voting system still does not show why people vote in certain ways or give 

people a chance to engage in reflective discussion with each other. Many ballots only ask 

people to provide a "yes or no" answer, without asking the voters to explain their positions. 

In fact, secret ballots are designed to allow individuals to not expose or explain their 

decisions to others. In other words, we do not know if people have good or any reasons in 

supporting or rejecting certain policies. The deliberative or participatory process, on the 

other hand, rcquires that different population groups al1 participate with each other in 

deciding what policies can address their respective concems and interests. 

conditions lived, simply said that they did not think that their lives would be worth living if 
they becarne disabled. Even if officials also polled those who actually lived with these 
conditions and see how they viewed their own experiences and qualities of life, these 
respective respondents might still not be aware of or understand each other's viewpoints, 
since they did not have the opportunity to actually discuss and deliberate with each other. 

'O8 Some "open legislative sessions," such as those in provincial legislature, allow 
citizens to be audience but not participants. They are not given the chance to speak in fiont 
of the officials. Other sessions may allow people to briefly present their viewpoints, but they 
still cannot vote on the issues being discussed at the session. The open legislative sessions 1 
have in mind is a deliberative one. It not only allows people to discuss with each other and 
offcials their opinions, but also to vote on various policies after the discussions. 



Second, as 1 discussed earlier, the deliberative process is not only open fior 

representative officials. Rather, members of the public are also invited and encouraged to 

participate in the deliberation and decision making. En fact, the main purpose of the 

deliberative process that 1 am proposing is to increasepublic awareness of various political 

issues and encourage participation at this level. ARer dl ,  citizens are the ones that will be 

bound by the political decisions that result fiom the democratic process, and so they should 

have the opportunity to engage in the deliberative process and help shape the policies. 

Moreover, it is important that the citizens themselves become aware of what their and ofher 

fellow citizens' views are. Relying only on officials to "represent" the citizens' views does 

not provide much of an opportunity for citizens to understand their own position and the 

diverse interests of other citizens. 1 contend that when people are part of the deliberative 

process they will more likely feel that they are autonomous beings enacting laws for 

themselves. The decision-making process is not simply a top-dom process with 

representatives making decisions and imposing them on the citizens. Rather, the citizens 

themselves are selGlegislators, choosing policies that they believe will be fair to dl. 

Whenever possible, citizens should deliberate with each other face to face or via various 

electronic media, such as teleconferencing. 

Third, a participatory and deliberative approach is more than a mere "information and 

bargaining se~sion.~' While the reflective citizens may initially think of the deliberative 

process as a place where they can try to convince others to gant their narrowly-defined or 

egoistic wishes, 1 argue that a delibentive process in which people have a chance to listen to 

each othen' concems cm help reshape the parties' interests. This reshaping of people's 

interests marks one of the most important differences behveen the deliberative process and 

the libertarian's bargainhg process.'" While libertarians do not necessarily reject the value 

of communication among individuals, these individuals do not think of themselves as part of 

lm In a libertarian bargaining process, individuals ûy to see how the cooperative 
scheme may best advance their own interests. They do not see the scheme as something 
intrinsically valuable but a means to reach one's ends. 



a social unit and do not try to form communal Their goal is simply to strike a deal 

that is beneficial for themselves and their loved ones. Individuals under the libertarian 

doctrine simply enter various bargaining sessions or join interest groups based on their pre- 

existing interests that may be nmowly-defined. They do not seem to be genuinely 

concemed with the interests of other moral strangers with whom they bargain. They do noi 

seem to think that helping to fulfil their fellow citizens' interests is intrinsically valuable. 

The deliberative process that 1 propose is different. It rnay be the case that people 

initially come together to promote their individual-based or group-based interests and to 

ensure that other individuals and groups do not misunderstand or ignore their pre-existing 

concerns. However, participating in such a process provides people the opportunity to not 

only raise their own concems but also listen to others' interests. This process can change the 

way they see their relationship with othen, and the meaning of self-interests. I argue that the 

conversation and deliberation among people cm gradually lead people to think of their 

interests in a broader sense. They rnay now think of themselves as part of the community 

who value cooperation with their fellow citizens to cvry out various projects or to implement 

certain policies that are advantageous to all. People are now attending to the matter not as 

sepante individuals but as a social unit. They are no longer moral strangers who have no 

relation or at tachent to each other. As Taylor (1  989b) argues, when citizens participate in a 

cornmon political entity and identiS themselves as pan of a polity, they start to think of the 

political institutions as an expression of thernselves." ' Such participation c m  help to create 

a bond among reflective citizens. I t  creates not a group that is reducible to separate 

individuals, but "us." In other words, the deliberative process would move gradually fiom 

being initially some sort of an information or even an individualist bargaining session to a 

cooperative deliberative scheme in which people try to find ways to come to overlapping 

' 'O  Those individuals may still have comrnon or convergent goals. However, these 
goals are still individual-based. 

' I f  As we shall see in the next chapter, people may see mutual contribution to a tax- 
funded health-care scheme a project that promotes certain syrnbolic meaning, such as the 
value of cooperation to bring about a healthy population. 



consensus and promote their respective interests. Such ongoing group dialogues and 

interaction allow people to see their relations with people fiom other social groups 

differently and motivate them to be more in tune with their social spirit and move towards a 

more civic orientation in thinking of what policies are fair to all. 

Fishkin's (1 999) experiment points at the right direction. He believes that face-to- 

face deliberation i s  essential for people to reflect on various political issues. In his 

Deliberative Poll, a random sample of respondents are surveyed both before and after they 

have had a chance to discuss the issues together. This Deliberative Poll takes "a national 

random sample of the electorate and transports it fiom al1 over the country to a single place" 

(p. 282). It then immenes the sample in the issues with intensive face-to-face discussions. 

Fishkin points out that this poll is an attempt to encourage citizens to engage in the dialogue. 

He contends that without any motivation to engage people in public discussion, most citizens 

in the mas public do not spend much tirne or effort discussing public issues. The 

deliberative process, on the other hmd, creates "an atmosphere of chic engagement and 

mutual respect in which every opportunity is provided for citizens to assess competing 

arguments, formulate their own key concerns on the issue in question, and have those 

concems responded to by those who represent competing perspectives" (p. 283). Afier the 

participants have had a chance to work through the issues face to face, they are polled on 

vanous questions. The results are compared with the initial, baseline poll. Fishkin observes 

that people who vote on vanous issues after deliberation are not only more infotmed. They 

also arrive at more consistent positions and more consistent connections between their values 

and their policy preferences than people who are not given the chance to deliberate on such 

issues. 

Although Fishkin's exarnple involves a perfectly representative sample, he notes that 

"there is a difference between a sarnple of several hundred speaking for the nation and the 

entire citizenry actually speaking for itself' (Fishkin, 1995, 44). Even if the population 

probably would give us the same result if we ask them the same questions, "participation in 

the political process serves an independent legitimating fùnction" (Fishkin, 1995,44). It is 

"a fonn of comectedness to the system that expresses our collective political identity" 



(Fishkin, 1995,44). Fishkin believes that when we encourage civic dialogues, we can help 

to "create an engaged community" where people can "work together in a spirit of mutual 

sacrifice for public causes" (Fishkin, 1995,175). 

In other words, part of the reason why an inclusive deliberative process is attractive is 

that it can motivate people to think about issues that they have never thought of before. It 

allows people to see different perspectives and why they rnay al1 be important. It is also 

appealing because it can encourage people to adopt a public spirit in trying to find ways to 

accommodate each others' interests or to find more shared interests. People who deliberate 

with each other as a group rnay feel co~ec ted  to each other and the polity. Deliberation 

makes the policy-decision process "a matter for us," as Taylor (1989b) calls it. By talking 

about the concems with each other, people are attending to the matters together as a group. 

Such activity is "not reducible to an aggregation of attendings-separately" (Taylor, 1989b, 

167). The conversation that takes place is an irreducible common action, one that is ours. 

As Shklar (1991) also argues, people who participate in the political process receive an 

affirmation of belonging. They rnay from now on see their own self-interests in a different 

light and reflect on the issues from a broader perspective. 

Allowing ci tizens to see for themselves the perspectives of O then is another reason 

why having citizens themselves deliberate with each other is valuable. When representatives 

deliberate with each other and ac t on behalf on their voters, citizens rnay not feel that they 

are directly connected to others. They rnay also not feel that they are part of the decision- 

making process. M e r  all, the representatives are the ones who leam about various issues, 

and they are the ones who make policy recornrnendations. When citizens themselves 

deliberate with each other, they gain direct knowledge of others' concems and establish 

connection with their fellow citizens. 

Knowing how their fellow citizens view the same issues, the deliberative parties' 

conception of whai is in their interests rnay include not only how they themselves rnay 

achieve their own goals but also how their fellow citizens rnay achieve their respective goals. 

They rnay also start to think about themselves as part of a social community who want to 

accommodate others' needs and contribute to certain social goals. Whiie the deliberative 



citizens rnay not al1 become unlimited or unconditional altruists, their perception of their 

relationship with each other will probably change in such a way that they will fiom now on 

consider others' perspectives as also important and as something which should not be ignored 

in their decision-making processes. Given the public spirit, they will probably be more 

willing to take others' concems seriously and consider some kind of compromise with others 

reasonable or even desirable. They will likely be more ready to replace their selfish interests 

with broader sense of sel f-interests that incoporate communal goals as part of their interests. 

3. Empowerment 

A legitimate political process for a pluralistic statc also has to ensure that the citizens 

have the necessary power to shape and challenge political decisions. Not only does the 

deliberative process need to include or consider the interests of vatious population groups, it 

also needs to ensure that such interests actually contribute to the final decisions or policies. 

For example, we rnay worry that even when citizens are being "consulted," their viewpoints 

are still being ignored because in the end the majonty viewpoints still persistently dominate 

the decision process and resulting policies. In other words, without any active empowering 

measures to ensure that those in the minority groups c m  effectively change the dynamics of 

the deliberation process, the "participatory" process rnay still be able to exclude particular 

groups by ignoring the recommendations put forward by members of such groups. 

The question is, how do we ensure that the planning process does not simply ignore 

the recomrnendation given by certain individuals and groups? Iris Marion Yong (1999) 

suggests that to mily address the concems of various groups, we ought to give al1 potentially 

affected agents the opportunity to influence planning processes and outcornes. To Say the 

least, we have to get rid of various discriminatory attitudes and barriers that rnay prevent 

those in minority groups fiom participating. For example, we rnay have to legislate "block 

voting" to prevent the powerful groups getting together and systemically outvoting those in 

vulnerable positions. We rnay also have to rninimize various degrading attitudes towards 

those who rnay want to disagree with the majonty. For example, "stereotypes about some 

who claim to speak, or prejudicial reactions to their penons or manner" rnay prevent their 



views fiom being taken seriously (Young, 1999, 156). I argue that these empowerùig 

mesures are especially important when the social positions among the citizens are diverse 

and when certain policies may significantly affect the lives of minority groups. As 1 

mentioned, some policies regarding health-care allocation, such as proposals to ration 

various pnmary-care senrices, have more impact on those who are poor and predisposed to 

certain illnesses. Given that these people are most wlnerable to such decisions, an inclusive 

deliberative process ought to ensure that the poor are given the real power to challenge the 

dominant groups and shape the decision process. As we shall see later, if the vulnerable 

group that may be significantly affected by such policies does not agree with these policies, 

the majority should not be allowed to simply go ahead and implement these policies. They 

have to explain to those in vulnerable positions why such policies should still be enacted 

when they further disadvantage them. If certain policies cannot adequately address the 

concem of the rninority, the parties have to rethink the policy proposa1 and perhaps make 

certain compromises with each other. It is only when vanous groups that are most affected 

by such policies can al1 participate and challenge the decision process that we can build a 

health-care system that cari actually correspond to the needs and interests of not only the 

majority but also other minority groups. 

However, 1 want to distinguish ignonng a position from not adopting it. m i l e  1 

argue that representative members of various groups have to be consulted and that their 

viewpoints al1 have to be taken seriously, in the end it is inevitable that some viewpoints will 

not be adopted. Afier dl, we can imagine that in a pluralistic state there may be some 

conflicting viewpoints such that it is impossible to consistently adopt al1 of them. It is 

possible that even after extensive deliberation, some people still hold a dissenting view. 

While there may be good reasons why the parties do not want to adopt a certain position or 

implement certain suggested policies, it is unjustified for them to simply ignore certain 

viewpoints.ll' To ensure that dissenting viewpoints are not simply being ignored, if certain 

"' Ronald Dworkin (1977) also argues that there is a difference between taking a 
particular perspective into account and adopting that policy. He says that people's right to 
equal concem and respect requires that those "who will be injured have a nght that their 



deliberative citizens believe that such viewpoints should not be adopted, the burden is on 

hem to explain to others how they have come to that decision of not adopting these 

recommendations. However, as we shall see later, once we have granted that the deliberative 

process gives fair consideration to al1 points of view. then even if some policies that are 

desired by some are not implemented, no injustice is done. One can still agree to the policies 

on the ground that they are forrned in a legitimate political process that is fair to all. If one 

accepts the deliberaiive process as a legitirnate one in determining what policies should be 

adopted, one has to also accept the decision that comes out of such fair process that gives al1 

viewpoints equal consideration, even if the result is different fiom what one has hoped for. 

4. Reciprocity 

The criterion of ernpowement is closely linked to the fourth criterion for a legitimate 

deliberative process. The policies of a pluralistic state are legitimate only if they are 

acceptable to those who are affected by them. What this means is that various deliberative 

parties in the democratic state have to justify their positions and decisions by giving 

substantial moral principles that can be accepted by al1 appropriately motivated citizens who 

are bound by them. This principle of reciprocity, as Gutmann and Thompson (1996) cal1 it, 

demands that citizens and ofticials aspire to a kind of political reasoning that is mutually 

acceptable or justifiable by each citizen in circumstances of equal advantage. As I have 

mentioned, citizen groups in a pluralistic state may have different concems regarding various 

policies, and these policies may have different impact on various groups. While libertarians 

neither deal with the merit of various moral positions nor require their voters to explain to 

each other their respective viewpoints, 1 argue that a deliberative process is only legitimate if 

the reflective citizens are required to justifi their decisions to each other. Such a requirement 

can also help ensure that people do not simply vote for vanous policies without having 

prospective loss be taken into account in deciding whether the general interest is served by 
the policy. They may not simply be ignored in that calculation" (p. 273). However, that 
does not imply that their interests have to prevail, since they "rnay nevertheless be 
outweighed by the interests of others who will gain nom the policytl (p. 273). 



reflected on the issues. As 1 mentioned, hurnan beings as rationîl agents want each other to 

provide reasons for their actions and decisions. They also want to accept others' decisions 

and want others to accept their decisions on such bases. The reciprocity criterion echoes our 

desire to provide and demand remns for decisions. 

This reciprocity requirement is also an empowering mechanism to make sure that 

those who are in privileged positions and majority groups cannot simply impose their 

preferences and interests on those in less advantaged or minority groups. It demands that 

even powerful groups have to justiQ their viewpoints to the vulnerable groups. It ensures 

that those who are in advantaged positions do not have the licence to dominate the 

deliberative process and therefore the outcomes. In this way, various groups cannot simply 

make arbitrary or self-serving decisions that ignore the interests or violate the basic iiberties 

of certain groups."' When policy recommendations have to be mutually acceptable before 

they will be implemented, the reflective parties who may have different pre-existing interests 

have to work together to find ways to reach compromises. 

5. Ptrblicity 

The fifih criterion of a legitimate deliberative process, I argue, is the nom of 

publicity. For a deliberative process to be legitimate from the pluralistic perspectives, 

information on various issues related to the recommended policies, subsequent planning 

process, and the resuits of the process have to be publicly accessible. Information about what 

concems were brought up by various population groups and how policy decisions are 

eventually reached should be available to the public. As Gutmann and Thompson (1996) 

argue, this includes the reasons that citizens and officiais give to justify political actions and 

- - 

' 1 3  Recall that this is one of the concerns that trouble libertarians and social 
constnictionists. They are womed that powerful groups may dorninate the process and 
impose on everyone else various policies that are self-serving and do not respect the rights 
and interests of the minority' groups. As we shall see later, both libertarians and social 
constnictionists can agree that the reciprocity requirement is essential to a legitimate 
deliberative process, since it helps to ensure that those in powerfùl positions cannot simply 
dominate the decision process and impose their viewpoints on everyone. 



the information necessary to assess those reasons. The publicity principle is also an 

important empowering measure, since i t  allows the vuinerable groups to keep privileged 

groups in check. When these people's underlying interests are made public, there will be 

more public pressure on hem to change their attitudes and interests or to publicly justify 

their self-serving and possibly oppressive interests. 

The publicity principle is also important because it provides another chance for 

everyone to evaluate the decision process and the results of the process. It allows citizens to 

know not only which concerns or interests are addressed and how they are addressed, but 

more importantly those that are not addressed by the final decisions and why they may be 

excluded. In this way, it ensures that no unintentional and intentional ignorance of some 

groups' concems will go unnoticed. Such a requirement helps to constrain the actions of 

citizens and officiais and motivates them to do their duty (Gutmann and Thompson, 1996). 

It also promotes awareness and encourages citizens to deliberate on and regularly review 

various public policies."' This cm help reflective citizens to continually make infomed 

decisions. 

Objections to the Inclusive Deliberative Approach 

One may question whether a deliberative approach as i have presented cm actually 

achieve the goals 1 have suggested. For example, one may be skeptical that such an approach 

c m  really move people to care about their communities and fellow citizens such that they 

would not want to be egoists but would see themselves as part of a polity and work towards a 

social good. In this section, 1 want to present a few objections surrounding deliberative 

democracy and argue that when al1 the criteria as 1 have listed are present. a legitimate 

delibentive process can ease my opponents' womes. 

'" Fishkin's (1999) Deliberative Pol1 may also shed some light on how the publicity 
criterion can help to motivate public interests. The fiat national test of the idea of such a 
poll was televised, which provided "an opportunity for the public to reframe the issues in 
terms that connect with ordinary peoplet' (p. 285). 



One of the criteria that causes concern is the critenon of inclusion. First, there is the 

complex issue of defining various groups and their representatives. Demands for inclusive 

representation for political purposes requires identification of various groups, which cal1 for 

generalizations about shared identities. For example, various groups are often defined or 

categorized in terrns of race, ethnicity, gender, class, sexual orientation, and so on. While 

such categorization allows legislatoa an 'easy' way to identiQ people, such generalization 

can be problematic, given that people may not 'neatly' fa11 into clearly defined groups. 

The second problem of defining group rnembership is to determine who should have 

the authority to define such groups and how they may define them. If the majonty is 

responsible for defining such groups, there may again be the wony that they are imposing an 

understanding of identity on people. As we have seen in the last chapter, categorization by 

the wrong people can be damaging for those who are being labelled. As Hacking (1999) 

points out, social constructionists worry about how categorization is oflen seen as something 

natural or inevitable, when such labelling is in fact historical and manmade. He claims that 

social constructionists oflen want to radically transform how the society categorizes people 

into various groups. In other words, in trying to identify groups and assign representatives in 

meeting the inclusion criterion, we may run the nsk of labelling people in a damaging way. 

While 1 agree that identification of group and group members is not a simple task, 

this does not imply that inclusion itself is the culprit. Moreover, it seems that one can still 

make identification without further disadvantaging various people who are already in 

vulnerable positions. One way to think of the issue of group identification is to acknowledge 

that the categorization that is used for the purpose of the inclusive deliberative process is not 

inevitable. The identification here in fact can be used to point out that the labelling is a 

social constrwt that may need to be changed or corrected over time. Without going into 

details, 1 contend that groups can be cautiously distinguished by their history and how the 

society has conventionally categorized them."' This identification process will probably be 

I l 5  For a detailed analysis of the concept of the concept of a social group, see Iris 
Marion Young (1990). 



facilitated by public deliberation, when people voice their concems about social stigma and 

how people of certain characteristics have been systemically excluded fiom participation. 

This process can help people realize how such labelling may have affected the social and 

economic positions of people of various backgrounds. 

Cntics also wony about what the criteria of inclusion and empowerment entail. 

These criteria together demand that everyone, including those who are in disadvantaged 

positions, has the opportunity to participate in the deliberative process. These critena ensure 

that those who are in powerful positions cannot dominate the decision-making process. 

However, not everyone is optimistic about the possibility of powerful groups being willing to 

participate on the same level with those who are in disadvantaged positions. Ian Shapiro 

( 1999), for example, womrs that eccnomic and social differences may make it unlikely that 

people can deliberate with eacli other in good faith. He points out that vety often different 

population groups are simply not in equal circumstances. Given the asymmetry, he is 

concemed that powerful players rnay try to shape the terrns of public debate through the 

financial contributions they make available to politicians and political carnpaiçns. They rnay 

be able to suppress some of what should have been the contending views, so that they are 

never discussed openly."' In other words, powerful citizens who have various underlying 

interests rnay simply not want to engage in fair deliberation with others. 

1 agree that power asymmetry can be a big problem in the pluralist state. However, it 

does not imply that an inclusive and empowering deliberative process is illegitimate. This 

asymmetry is problematic only if we allow it to shape the decision-making process. 

Certainly, in any non-socialist state, we have at least some disparity among people such that 

people are in different econornic and social conditions. However, this does not imply that 

the disparity of conditions ought to translate into disparity in po[iticaf power, such that 

certain groups can always dominate the decision-making process and exclude others. The 

I l 6  Iris Marion Young (1999) also voices her concem that the nch may direct or 
dominate the political process to serve their interests and passively or actively ignore the 
voices of the poor and working people. 



deliberative state as I have proposed is designed to counter the possible problem of political 

domination. The concept of inclusion, which is based on the notion of equal respect and 

concem, demands that people not ignore the interests of the minority and vulnerable groups. 

Together with the criteria of inclusion and deliberation, the criteria of reciprocity and 

publicity can also help minimize the threat of power asymrnetry in the political realm. 

Respect for people's right to equal basic liberties and opportunities requires that no one can 

legitimately be excluded from participation because of his or her social and economic statu. 

It rnay also require that those in economicaily and socially privileged positions be restncted 

fiom using their positions to shape the deliberative process. For example, we may have to 

forbid the rich from buying television or radio time to "debate" various issues. In other 

words, in the deliberative process those who are in powerful positions cannot manipulate the 

deliberative process or refuse to cooperate with the vulnerable groups just because of their 

own underiying interests. AAer ail, the policies enacted have to be mutually agreeable by al1 

the parties involved, including those who are in less powerful positions. As Gutmann and 

Thompson (1 999) reply to Shapiro, delibention can reveal many underlying interests held by 

those in powerful positions such that these people have to publicly justify their interests to 

their fellow citizens, who would be bound by their interests. Those who are in powerful 

positions cannot simpl y refuse to cooperate with others in less advantaged positions. 

1 also want to also argue that, when people al1 have a chance to deliberate with each 

other on various issues and work together to fom mutually acceptable policies, they are 

more likely to think of themselves as part of a community and try to accommodate others' 

concems. Certainly, they still have their self-interests in mind. However, when people work 

with each other as fellow citizens towards a shared goal, they foxm a community and are 

more likely to think of thernselves as being bonded with each other by their shared pursuits. 

Their concept of self-interests will be more broadly based. As 1 argued earlier, their pre- 

existing idea of what is in their interests rnay be replaced by an expanded notion of 

incorporative interests. Their interests may now include not only what is good for them 

personally but also what is good for the community, ihe social entity. When one sees oneself 

as part of a community and not just a separate individual who establishes impersonal 



contracts with others, the good for the community constitutes part of one's conception of self 

interests. In this way, one may be more civic-oriented and willing to cooperate with othefs in 

the polity. 

Putting aside the possibility of people being more civic oriented, one rnay argue that 

the principle of reciprocity by itself is problematic. Sorne have argued that this nom 

requires too much and possibly also rejects too much. On the one hanci, it seems to require 

people to justify not only political viewpoints but also religious and persona1 standpoints 

(Galston, 1999). On the other hand, it implies that those claims that cannot or are not 

justified before any public bar can legitimately be considered "unreasonable" and thus 

excluded altogether (Fish, 1999). 

Regarding the problem ofjustification, 1 do agree that certain things are not the state's 

business and so people should not have to justiS, some of their personal matten in public. 

After d l ,  a pluralist society that recognizes the right to equal basic liberties would have to 

allow people to pursue their own concepts of a good life. If one's position does not lead one 

to infnnge on others' right to the same liberty, one should not have to justify to othen one's 

position. However, if one's viewpoint rnay lead one to vote for policies that rnay have 

significant impact on others' lives and well-being, it seems that there are good reasons why 

people should keep the dialogue going until they can corne up with certain comprornising 

policies. If one's persona1 or religious viewpoints directly affect one's stand and thus 

decision on various policies that have significant impact on others, it seems that such 

viewpoints cannot be considered a pnvate matter anymore. The issue will becorne a political 

matter. This is especially so if one's decision rnay violate others' rights to basic liberties. 

Regardless of whether it is one's personal conviction or religious doctrine, a democratic 

process that recognizes people's right to equal concern and respect demands that one cannot 

without other important justifications take away other people's liberty. For example, if one's 

persona1 view rnay lead one to vote against domestic-violence legislation, then one has to 

justify his or her view to others. ARer all, this individual's standpoint and corresponding 

vote rnay take away the liberty of those being abused by their spouse. In this way, the peson 



who objects to domestic-abuse legislation has to deliberate with others and justiQ to others 

his or her position. 

Does the requirement of reciprocity violate the principle of democracy that 1 myself 

endorse? 1 argue that it does not. Democracy does not imply that we have to accept every 

viewpoint as equally valid. For example, it seems that the deliberative parties can or perhaps 

even should rule out those positions that are inconsistent with the democratic ideal. If certain 

people want the state to implement an "unequal health-care policy" that provides selective 

coverage based on people's ethnicity, it seems that those who will be disadvantaged by such 

policy are entitled to ask for justification for such policies. Ifjustification for an othenvise 

discriminatory policy cannot be provided, this is a good reason why the deliberative parties 

may rehise to implement it. 

Regarding the issue of exclusion, I do not imply that viewpoints that are not publicly 

justified and mutually agreed upon should be excluded from deliberation. After all, the 

deliberative process requires that refiective citizens have to first discuss these issues before 

deciding not to implement or adopt certain viewpoints. The process is also supposed to be an 

ongoing dialogue that encourages various parties to revisit policies and concems. Consider 

J.  S. Mill's (185911974) argument on the advantage of encouraging diversity of opinion and 

not excluding certain opinions that some deern to be unreasonable. As Miil says, sometimes 

the "nonconforming opinion is needed to supply the remainder of the truth of which the 

received doctrine embodies only a part" (p. 108). In this way, the deliberative process has to 

allow the possibility that those opinions that are not currently accepted by al1 cm still have 

merits and thus ought not be excluded fiom the ongoing dialogue. However, if certain 

viewpoints do not fulfil the reciprocity requirement, it is legitimate for the deliberative 

parties to not adopt such positions aRer carehl deliberation."' 

I l 7  Once again, recall that even Ronald Dworkin (1977) agrees that treating people 
with equal respect and concem does not require that we have to adopt al1 their viewpoints. 
Rather, we have to consider their merits. After carefùl consideration of the respective merits 
of al1 the positions, the deliberative parties can still make an "interim" judgement that certain 
viewpoints do not meet the reciprocity requirement and thus should not be accepted. 
However, this does not imply that the parties cannot revisit the issues again if they later 



Another concem that may arise in dealing with the critenon of reciprocity is whether 

people in a liberal and pluralistic state can indeed corne to any mutual agreement under this 

inclusive deliberative procedure. As 1 discussed earlier in this chapter, Engelhardt (1996) 

and other libertarians are ofien skeptical that people with different and perhaps conflicting 

moral visions can ever agree on various fundamental moral pnnciples and issues. They 

worry that any chosen concept of the good is simply an arbitrary imposition on the part of the 

authority. In other words, it is unclear that any pnnciple or viewpoint may fulfil the 

reciprocity requirement. 

This skepticism is also shared by other opponents of deliberative democracy. Ian 

Shapiro (1999), who is skeptical about the possibility of minimizing power asymmetry in a 

deliberative state, also challenges Gutmann's and Thompson's (1 996) optimism that 

deliberative processes may resolve al1 important differences. He argues that deliberation 

may not bring people together. In fact, it rnay reveal more irreconcilable differences and 

widen political divisions (Shapiro, 1999). In other words, one rnay still doubt that an 

inclusive deliberative process will lead to a decision process and resulting policies that are 

mutuaily acceptable to al1 that are bound by them. 

However, as 1 argued earlier, we oRen do agree on important issues. Engelhardt 

( 1 996) and other libertanans sometimes argue that people in a pluralistic state do not or even 

crmnot agree on goals. They concentrate on how we do not have a narrow conception of 

what constitute a good life that is accepted by dl .  However, 1 think that this focus is 

mistaken. While we may not agree on an objective and narrow account of the good life, we 

do have common expenence of the bad (Galston, 199 1 ; Hampshire, 1989). Many great evils 

of human experiences are shared by al1 and re-affirmed in every age. Human beings are 

constantly trying to find new or better ways to prevent or minimize such bad expenences. In 

other words, despite other differences, we can and do have some common ends in the sense 

that we at least have substantial consensus or agreement on what we want to avoid. Goals of 

- 

believe that the positions previously not adopted may have more merits than they onginally 
believed. 



establishing universal health care, for example, are mainly based on our comrnon expeiences 

of various evils that we want to minimize or prevent. 

Moreover, 1 argue that an inclusive deliberative process in a pluralistic liberal state 

cm allow us a better chance to corne to more agreement. Certainly, if we employ an 

individualist account of nghts and contractual obligation, as often pmposed by libertarians 

such as Engelhardt, we run the risk of not having any communal or social dialogue that can 

foster communication, understanding, trust, and mutual cooperation among citizens. Under 

the libertarian doctrine, people only concentrate on their rights and ofken ignore their 

responsibilities and obligations. They do not think of cooperative schemes and agreements 

as intrinsically valuable. They also do not think of themselves as part of a social community 

and see others as fellow citizens rather than separate and distinct moral strangers. Under the 

libertarian conception of individuals, it is certainly difficult for separate atoms to establish a 

sense of community that may underpin the willingness to cooperate with fellow citizens and 

to help those who are in disadvantaged positions. However, when citizens are given the 

opportunity to communicate with each other openly and see thernselves as part of the 

community and related to each other, they have a higher chance of listening to each other's 

concems and finding mutual grounds. They will likely realize that they al1 will be bound by 

the same agreements. As Gutmann and Thornpson suggest (1 999), it is "h i t f i~ l  to keep open 

the possibility that underlying interests can change md that the deliberation that reveals them 

may contribute to such change" (p. 249). When people have a chance to refiect on various 

policies with each other, they will realize the impact of these policies on others both in 

privileged and disadvantaged positions, and may be more willing to give up part of their 

"cornpetitive edge" to accommodate others' concerns. They rnay start to think that they have 

an obligation to each other to consider their interests. Even in cases where people reasonably 

disagree, the inclusive deliberative process c m  still be beneficial in providing standards for 

regulating the processes to help various parties to reach accommodating decisions or try to 

find better ways to resolve differences (Gutmann and Thompson, 1996,7394). And in cases 

where they simply cannot find any possible way to resolve their conflicts, the deliberative 

citizens who respect each other may agree to simply respect each other's pursuits. 



So it seems that the inclusive deliberative approach as I have presented cm ease the 

libertarians' and social constnictionists' worry that welfare programs such as universal health 

care may be authontarian measures imposed by the majority upon those whose voices are not 

heard. First, when people cm participate in the planning pmcess and express what they think 

would be the best means to fûlfil their needs, they al1 have a better sense of what the issues 

are and what people may think are the best ways to deal with such issues. Second, when the 

minority groups are adequately represented and their interests are publicized, we have a 

better chance to keep the privileged groups in check. When people's interests and concems 

are discussed openly and al1 minority groups are given the power to affect the deliberative 

outcornes, it is more difficult for the majority and the powerful to ignore or exclude their 

concems and impose self-serving decisions. For example, in deciding what health-care 

services should be funded, inclusive deliberative processes will help to ensure that the 

resulting public scheme covers services thnt are not only important to the majority and 

privileged groups, but also to the minority and possibly more vulnerable groups. f t  is dso 

more difficult for these groups to dominate or control the discussion processes. After all, 

they will have to publicly justify their decision processes and resulting policies to various 

population groups. 

I disagree with some opponents of the deliberative process who seern to believe that 

those in powerful or privileged positions may not be willing to justify their viewpoints to 

others. 1 contend that while people want their proposals to be implemented, they probably 

also want them to be adopted not just because they cm dominate the political process but 

because they are good proposals. For example, they probably want people to agree with 

them and think that they have good reasons to accept their arguments. In other words, when 

people deliberate with each other, they probably want to be able to justify their concerns to 

their fellow citizens.' lg 

118 For example, people may feei embamssed that they have to rely on thek economic 
or social positions to "win" or get their way. They may want to show others that they can 
offer good reasons why othen should agree with thern. 



The third reason why 1 think a deliberative process can ease the libertarians' and 

social constmctionists' worries is that people in a pluralistic state are not only represented but 

also given the oppomuiity to share their concerns with each other. When people themselves 

have the chance to deliberate with each other, they have a better understanding of each 

other's experiences and can attempt to find some comrnon ground or to seek reasons and 

principles that cm be accepted by fellow citizens. Such understanding can help them reach 

agreements on what respective measures will address their health-care needs. As Gutmann 

and Thompson (1996) argue, deliberation that encourages people to seek fair ternis of 

cooperation makes the result of such process mutually justifiable and binding. Such 

deliberation motivates people to think not only in terms of narrow or egoistic self-interests 

but move towards public spirit and try to find a solution that is beneficial to all. 

Last but not least, libertarians and social constmctionists crin probably accept my 

proposed deliberative approach because this is a "self-legislating" process. Citizens 

themselves corne to agree with a set of policies to which they will be bound. Moreover, such 

ongoing dialogues arnong people and public access to information regarding how decisions 

are made also allow citizens and public officiais to revisit various issues and see if 

amendments to current policies are necessary."') Such an approach helps ensure that 

illegitimate policies will not be unnoticed. When people participate together to decide on 

various social policies, it is also more likely that the resulting decisions will tmly fulfil 

everyone's needs and be muuially acceptable to al1 parties. 

Now the question is, how would the deliberative parties decide on the issue of 

establishing tax-funded universal health care? When al1 parties that have particular concems 

regarding healthtare policies have a chance to deliberate with each other heir respective 

interests, how may they decide on what kind of a healthtare system should be established? It 

is to these questions 1 shall tum in the next chapter. 

'19 Gutmann and Thompson (1996) suggest that we c m  encourage the habit of 
openness by creating more incentives for reconsidenng important moral decisions and 
policies regularly, such as by lowering some of the existing barriers to fundamental changes. 



CHAPTER FOUR 

in the last chapter, 1 argued that respect for people's liberty or autonomy demands that 

we have to take people's consent and dissent senously in deciding what policies should be 

implemented. I also argued that an inclusive deliberative process that allows people to 

comrnunicate and to deliberate with each other their respective concems is the best way to 

solicit reflective opinions. In this chapter, 1 shall examine how reflective citizens in such a 

deliberative democratic state will decide on the issue of establishing tax-funded univeml 

health care. 1 shall leave the question of what kinds of services should be provided by the 

tax-fhded scheme to the next chapter. In this chapter, 1 shall concentrate on showing that 

reflective citizens in such a deliberate democratic state are likely to mutually agree to a tax- 

funded scheme that provides access to all. I shall also argue that, for those who may still 

refuse to contribute afier deliberating with others, coercive contribution can be legitimate. 

Goals of Establishing Tar-Funded Universal Health Cure 

Public opinion polls will not help in detemining how the deliberative parties may 

decide whether they would like to establish tax-fùnded universal health care. AAer all, most 

societies operate fiom unreflective opinion of the "public," or perhaps more precisely, the 

majority. Even the Oregon Plan discussed in the last chapter, which was an attempt to 

employ "public values" to establish a minimal level of health care for those who need but 

cannot afFord to purchase it, fell short of adopting a truly deliberative scheme as 1 have 

suggest ed. 

What 1 am about to suggest also does not represent the other end of the specûum. It 

is not intended to represent an a priori understanding of what recornrnendations ought to be 

implemented by the deliberative parties in a liberal pluralistic state. Afier all, a serious 

cornmitment to deliberative democracy does not allow anyone to single-handedly presuppose 

the outcome of such deliberation, Le., what kinds of goals or recomrnendations will be 



adopted.I2O Rather, the following arguments represent what 1 predict would likely be adopted 

by people in a pluralistic state that employs a tmly inclusive and well-functioning 

deliberative process in reaching political decisions. While I believe that reflective and 

deliberative citizens who take each other's viewpoints seriously and thuik as participants of a 

social comrnunity will likely agree with me, I accept the possibility that the 

recommendations and arguments adopted by such well-functioning deliberative process rnay 

differ from my suggestions."' This, however, does not imply that my proposa1 of using a 

deliberative approach to decide whether or not to collect taxes to fund a universal health-care 

scheme is flawed. Rather, it shows that a "one-person deiiberation" does not tell us the 

whole story. Democratic deliberation has to include various social groups that engage in 

ongoing dialogues to ensure that the resulting decision is acceptable to all. 

De filieratiori on Ta- F m  ded Un iversal HeaIth Cure 

In chapter two, 1 argued that basic health cm be considered one of the needs common 

to every rational being regardless of one's specific life goals. Various health-care services 

that are necessary to restore or maintain health are thus very important. Without access to 

such services in time of need, we may suffer severe physical pain, become debilitated, or 

even die prematurely, which are some of the great evils that we al1 want to avoid."' Granting 

"O This is one of the arguments presented against Gutmann's and Thompson's theory 
of deliberative democracy. Stanley Fish (1999) and Iris Marion Young (1999) both worry 
about the extra-deliberative derivation of substantive constraints on deliberative outcornes 
suggested by Gutmann and Thompson. 

"' As I discussed in the last chapter, it is possible that some of the policies that pass 
the deliberative process and get implemented may not be certain people's first choice. 
However, so long as the deliberative process gives al1 competing viewpoints fair 
consideration, then even if some of the policies implernented differ from what one may 
prefer, so long as the policies do not vioiate one's basic liberties, one c m  and should accept 
the policy as being legitimate. 

'" 1 shall discuss the question of what kinds of health-care services the deliberative 
parties would want to fûnd in the next chapter. 1 shall argue there that reflective citizens will 
likeiy agree that services that are necessary to prevent premature deaths, relieve excessive 



that we al1 share the same "evil-aversion," it is reasonable to assume that people who enter 

public deliberation will think about how they cm best minimize or avoid such health-related 

evi 1s. 1'3 

Rejection of Pure Market Approaches 

Before entering the deliberative process, people rnay not have very much information 

regarding the impact of establishing univenal health care. They rnay also lack information 

regarding how others view various issues. They rnay start thinking about the issues in ternis 

of how such project rnay affect them personally. When they reflecting on the issues with 

others, the discussion rnay be more of an information and bargaining session for people to 

see what measures will best serve their own narrowly-defined concems. 

Regardless of this initial skepticism or uncertainty of what one may choose, people 

will still likely agree that access to health care is important because it helps everyone to 

achieve and maintain at least a minimum level of health and normal functioning. Given that 

everyone wants to avoid suffering fiom various severe illness and injuries, it is reasonable to 

assume that al1 reflective citizens want to have access to health-care services that are 

necessary to prevent or ameliorate such problems."' The concem is how these citizens 

would want to appropriate resources to finance such services. 

pain and suffering, restore normal species functioning and equal opportunity range, and 
prevent illnesses fiom happening, should be funded by a centralized scheme. For the sake of 
argument in this chapter, the phrases "essential health care," "basic health care," "essential 
services" and so on denote these health-care services. 

'" It is beyond the scope of this chapter to discuss how the deliberative parties rnay 
weigh health-related evils against other kinds of evils. This is also not to place to discuss 
how that weighing rnay affect the way people decide how much resources should be spent 
fighting health-related evils versus other kinds of evils, such as hunger and poverty. For the 
purpose of my arguments here, 1 simply start with the premise that people are averse to 
various health-related evils and see where they may go from there. 

'" What is built into my idea of "evil-aversion" is also the idea of "risk-aversion" as 
proposed by Rawls (1 971). According to Rawls, in thinking about what institutions are just, 
rational persons will want to play safe and opt for a system that guarantees a satisfactory 



First of all, we rnay consider whether the people would want to treat basic health care 

as a pure consumer good and rely solely on the private market to produce such services. For 

example, we can have private clinics and hospitals that provide various fees-based services. 

People who need various services rnay shop around to fmd the most affordable or best 

services. Under this market approach. each individual patient pays for his or her own 

services. If one gets sick or injured ofien, one will have to spend more on one's health care. 

However, if one is relatively healthy, one does not have to spend as much. Under this 

approach, individuals pay for themselves and do not subsidize each other's sentices. 

There are at least two reasons why this pay-as-you-go system probably will not be 

mutually agreeable and thus will not be chosen by the deliberative parties. First, the people 

rnay worry about how income can affect one's access to various private health-care services. 

Second, an out-of-pocket system rnay not be "user-friendly" because "average patients" rnay 

have problems rnaking informed decisions in such a market at the time of dire need. 

Let us first look at the problem of how income rnay affect people's access to various 

essential health-cûre services. Granting that al1 rational beings are "evil-averse" and that 

suffering from various painful and debilitating conditions constitutr great evils, reflective 

citizens would probably al1 want to have access to various essential health-care services that 

are necessary to minimize or eliminate such evils. However, when people reflect with each 

other on the structure and operation ofthe pnvate market, they will realize that such a market 

does not guarantee access for everyone. Depending on one's income level, one rnay be able 

to afford some services but not othen. We c m  imagine that those who are in the rniddle and 

lower income groups may not be able to afford various expensive but essential procedures 

that are necessary to Save their lives or restore their functioning. 

- - .  . 

minimum or the "maximin." Certainly, as many opponents of the maximin rule have argued, 
not everyone is risk-averse so that not everyone will choose the maximin rule. However, as 
we have seen in Gerald Dworkin's (1983) helmet example in the last chapter, one rnay 
respond by contending that those who allegedly are not risk-averse rnay simply be mistaken 
in their calcuiation of the risk factor. 



Let us now tum to the second problem of the pay-as-you-go system, that is, patients 

may have problems making informed decisions in such a system. When people are in dire 

health-care needs, they are often vulnerable and c m o t  act as "intelligent consumers" in the 

health-care marketplace. The pure market, I argue, may not be in the interests of the 

"average patients." These patients usually do not have complete or even adequate 

information of their health conditions and various treatrnent options at the time they start to 

seek treatment. As one writer points out, we cannot assume that people can simply make 

rational decisions that aid their self-interest "in an area as cornplex, problernatic and perilous 

as health care" (Rhoden, 199 1,22 1). There are variations in human capacity to understand 

the "product" to be consumed and those who have little or no understanding of such 

"product" may be in a disadvantaged position. In addition, "[c]onsumen in the health care 

marketplace often get little chance to shop around, comparing price, effectiveness, etc." 

(Rhoden, 199 1, ?2O)."' Very often they are acutely il1 and anxious. Their judgement may 

also be affected by chronic mental or physical illness. They rnay therefore be more 

susceptible to exploitation. In this way, a fee-for service market will not be in their interests. 

Given that the pay-as-you-go private market cannot effectively protect everyone from 

premature deaths, severe disabilities, and other health-related sufferings, reflective citizens 

who are averse to various health-related evils probably w il1 not opt for such a scheme. Even 

if these parties think strictly in terms of self-interest, they will not likely agree to a scheme 

that does not guarantee protection from V ~ ~ O U S  bad experiences."' They will probably 

consider a second and perhaps more affordable possibility to fund various procedures, i.e., 

private health insurance. Under such a scheme, people pay insurance companies a premium 

l i s  M m o r  (1991) echoes Rhoden's point and suggests that patients in many cases 
have "urgent needs and little information on which to base their decisions" (p. 25). Most of 
the time physicians simply use their professional discretion and make significant decisions 
on behalf of the patients. 

One rnay argue that the pnvate market c m  be in the interest of those who are well 
off. I shall argue shortly that even people who are rich and cm afford pnvate health care 
have good reasons to reject a pay-as-you-go market. 



that rnay cover a variety of healthtare services. One rnay argue that while most people may 

not be able to directly pay for various expensive health services, they rnay still be able to 

purchase insurance, which is relatively affordable, to protect thernselves. 

Such insurance schemes rnay be what libertarians have in mind when they argue that 

people who are interested to protect themselves fiom various evils can join certain interest 

groups that c m  provide benefits that are only available through collective actions. While 

people rnay not be able to afford various expensive services out of pocket, they rnay join 

some collective schemes, such as an insurance Company, which can coordinate cooperative 

effort and provide benefits for al1 its members or clients. 

However, 1 want to argue that this "libertarian solution" will not work in the health- 

care scenario, partly because not everyone who is interested to join such collective scheme is 

eligible to do so. Whether an insurance prognm is affordable for one still mainly, if not 

completely, depends on one's economic statu and health condition. In 1997, an estimated 

43.4 million people in the U.S. were without health insurance coverage throughout the entire 

calendar year. Despite the Medicaid prograrn, nearly one-third of al1 poor people had no 

health insurance whatsoever (U.S. Census Bureau, 1998). Moreover, another one-third of al1 

indigent had inadequate insurance (Churchill, 1994). The situation has not impmved since 

then. Such a high proportion of population remains underinsured and uninsured because the 

costs of these insurance schemes are still too expensive for the poor, who receive the fewest 

benefits and are in the poorest health (Churchill, 1994). We can also speculate that another 

important reason why private insurance programs cannot cover dl individuals is that they set 

premiums and coverage restrictions on the basis of people's nsk characteristics. Since 

insurance companies in the pnvate market are profit oriented, many of hem hesitate or even 

refuse to insure those patients who have various pre-existing conditions or family history of 

certain illnesses. They worry that these patients' conditions or their predisposition to have 

certain health problems will put them in a "high-risk" group. Even when these individuals 

rnay purchase insurance with sorne companies, it is not unusual for these companies to 

exclude coverage for certain essential but expensive procedures. This of course does not 

help those in poor economic and health statuses, since they probably cannot afford the 



excluded services in the private market if the need anses. We c m  foresee that the problem of 

risk-baseci insurance schemes will affect even more individuals in the future, given the 

increasing availability of genetic testing and that insurers would probably request the result 

of such testing in determining people's insurability. Such insurance-market approach will 

probably be rejected by reflective citizens because it puts those who are predisposed to 

certain illnesses at a disadvantage, given that private insurance companies rnay refuse to 

insure them or charge them much higher pnces. It will also be rejected because the 

deliberative parties, who value autonomy, would want to protect people's right to keep their 

medical records confidential and not want insurance companies to look into the detailed 

medical history of anyone who wants to purchase insurance plans. 

One rnay argue that we can regulate the insurance industry and only allow companies 

to obtain group-based information instead of individualized information. For exarnple, we 

rnay allow insurance companies to only obtain statistical information on people in various 

professions or age groups but not specific persona1 information. Instead of finding out 

whether a particular insurance buyer has or is prone to various conditions, insurers rnay only 

find out whether people in certain professions are more accident prone, have more illnesses, 

or have higher hospitalization rates. 

Let us put aside the issue of whether libertarians, who in general support laissez$iaire 

economy, would allow the government or any centralized institution io control or regulate 

the insurance industry. Even if we assume that these regulations can protect people's 

privacy, they still rnay not avoid the problem of high premiums for people who hold " high- 

risk" professions or are in "high-risk" age groups. For exarnple, people who work in coal 

mines or construction sites rnay find it difticult to get affordable insurance coverage. Unless 

their employen provide insurance coverage, these high-rkk professionals rnay be put in a 

severely disadvantaged position, since they rnay not be able to minimize their suffering, 

prevent premature death, or regain their opportunity ranges or functioning if they become 

sick or injured. 

Risk-based policies rnay also disadvantage the elderly, who usually require more 

medical services but also have less income. This is certainly problematic, since these peopk 



who are most in need of affordable health care rnay not have access to various essential 

services. This risk-based policy can have significant effect on everyone, since everyone will 

potentially get old and need such care. If we want to ensure that we will have health-care 

coverage when we get old, we probably will not opt for a risk-based insurance scheme that 

rnay deny us coverage in our golden years. In this way, even for those who are currently 

young, they still have good reasons to think about the long-ten effect of risk-based scherne 

and reject it."' 

Certainly, libertarians rnay suggest that people who worry about their eligibility for 

risk-based insurance schemes rnay consider adopting a different insurance scheme. For 

example, they rnay want to adopt an insurance plan that does not rely on risk assessment but 

charges everyone the same premium. Such a scheme evens out al1 the risk factors and does 

not charge people different rates because of their nsk factors. While this scheme rnay benefit 

some people who are in high-nsk groups or need regular medical attention, it inay still be 

unaffordable for most people. AAer all, knowing that some people need extensive medical 

services and rnay have expensive claims, the insurance companies in the private and profit- 

onented market will have to charge everyone an enormous amount to cover such expensive 

claims."' So even for people who are relatively healthy and do not have significant claims, 

they may still have to pay an expensive arnount for their insurance coverage. When these 

people realize that their expensive premiums are used to subsidize those who are more 

dependent on the insurance plan, they rnay decide to pay for their own services out of pocket 

and not purchase insurance plans. AAer all, if people join such plans only because they want 

to pay less for their services, then they have no reason to keep contnbuting when they can get 

more affordable health care on their own effort. In the end, without the "low-clah 

customers" to offset the high-claim ones, the invisible-hand mechanism rnay lead the 

"' Under a risk-based scheme, those who are currently young rnay also create a 
financial burden on them because they rnay have to pay for their elderly relatives' medical 
bills. 

"' The fact that such schemes are profit-onented implies that what people have to pay 
under such schemes will probably be higher than a tax-funded and non-profit scheme. 



insurance companies to increase the premiums for coverage, and once again those who are 

most in need of affordable health-care plans may not have access to various essential 

services. 

Churchill (1 994) suggests that even those who currently have insurance coverage 

should rethink about the secunty of the insurance market. He argues that it is a mistake for 

one to assume that availability of health insurance means assured access to services in the 

long mn. Observing the situation in the United States, he says that few people c m  be 

confident that their access to affordable care is invulnerable to sudden change. Not only are 

insurers always devising new ways to avoid the ~ i c k , " ~  hospitals are also employing ways to 

avoid unprofitable patients. Those who are currently insured have litt le assurance that they 

will not at some point join the other millions who are uninsured or underinsured. The 

problem is that human beings are vulnerable to various f~reseeable"~ and unforeseeable 

extemal forces, such as injuries and illnesses. Given that these forces c m  affect anyone, but 

that individuals who are in dire health-care need may have no access to essential services in 

the private market, it is reasonable to assume that the deliberative parties who are e\lil-averse 

and risk-averse will not opt for a pure private system. Even if at this point they only think 

about their own egoistic interests and are not concerned with others' needs, it seems that it is 

still against their narrowly-defined self interests for people to wish for either the out-of- 

poc ket payment scheme and private insurance SC heme. After all, neither of these payment 

rnethods provides guaranteed access to essential care. A preference for either one of these 

schemes conflicts with every individual's rational end of securing the conditions necessary 

for the satisfaction of his basic needs and other specific goals. If they do not have access to 

various essential medical services, they rnay have to suffer from pain, lose their huictioning 

and opportunity range, ûnd be put in a disadvantaged position. 

'29 Churchill (1994) points out that there have been cases in which penons diagnosed 
with HIV have experîenced substantial reductions in the maximum health insurance 
coverage, which decreased fiom $1 million to $10,000. 

"O 1 shall discuss the implications of foreseeable injuries and illnesses in tems of 
responsibility in the next chapter. 



Gerald Dworkin's (1983) discussion of irrational choices can shed some light here. If 

people are concerned with securing the conditions necessary for their goals, then it would be 

irrational for them to prefer anything that may threaten the achievement of such goals. 

Applying this argument to the health-care scenario, it seems irrational for people to adopt 

private insurance schemes that rnay threaten their ability to protect such conditions. 

With this in mind, it seems that even if the deliberative parties initially think about 

access to health care only for themselves and their loved ones, they have good reasons to 

reject the pure private market and opt for a non-profit oriented universal health-care scheme 

that cm help ensure that no one suffers from various illnesses and injuries because of certain 

arbitrary factor, i.e., disadvantaged economic position. In the next section, 1 shall argue that 

even a redistributive scheme that provides health-care access not only to the nch but also 

those who cannot afford to contribute can benefit the rich. 

Tm- Funded Health Cure and the Riclt 

One may argue that while the private system does not serve the interests of those in 

disadvantaged positions, it does serve the interests of those who are economically 

advantaged or healthy. In other words, these people will not prefer to redistribute their 

resources to finance a tax-funded universal health-care scheme. Under the compulsory 

scherne, the rich rnay be subsidizing the poor, and the healthy are probably subsidizing the 

sick."' In other words, their contributions may be higher than their expected health-care 

costs, and so redistribution does not benefit them but helps others. It is therefore questionable 

that tax-funded basic health care is in their rational self-interest. 

However, one should bear in mind that it is difficult, if not impossible, to make clear 

demarcation among various groups. Certainly, it seems easy to distinguish the rich fiom the 

- -- - - 

"' Recall that those who are relatively healthy will probably reject an insurance 
scheme that charges a uniform insurance rate, since those who are healthy will be subsidizing 
others who are sick and accident-prone. They may reject the tax-fùnded system for the same 
reason. 



poor."' However, individual efforts arnong the nch rnay still only produce smail-scale 

benefits. It rnay not be sufficient to support various costly but essential health-care services 

in the profit-oriented market, so the rich still have the risk of not having access to some 

essential procedures and treatments. Granting that people are "evil-averse" and "risk-averse" 

and that failures to gain access to various essential services rnay lead to one's premature 

death or failure to restore functioning or control pain and suffering, even those who are 

relatively well-off rnay reject the private system. It seems to be in their interest to opt for a 

non-profit system that coordinates universal effort rather than small-scale contribution. 

Regarding the question of whether a tax-hinded system is in the interest of the 

healthy, let me once again point out the effect of genetic testing on distinguisliing the healthy 

from the "potentially sick." It is also likely that even healthy individuals will at some point 

fa11 victim to minor or major accidents and therefore will require various services. So it 

seems that non-profit universal health care c m  still be in the best interests of these rational 

agents."' As long as the amount of tax to be incurred to finance such services is not so high 

that the well-off and the healthy would not have adequate private resources leR to punue 

their own interests, they rnay be willing to pay for tu-funded health care despite its extra 

costs. 13' 

"' One rnay argue that the possibility of unernployrnent and the instability of 
financial markets rnay also drastically change the financial well-being of the currently well- 
off. In this way, there is no guarantee that the rich will stay rich. 

IJ' Notice that one rnay be able to Say that such a scheme is in the interest of al1 
rational people even if they somehow do not choose it. Recall Gerald Dworkin's (1983) 
discussion on how people rnay imtionally ignore the possibility of getting severely injured 
fiom accidents when they do not Wear seatbelts and helmets even when they are interested in 
protecting their physical integriiy. We rnay also say that those who ignore the chance of 
falling victim to accidents and injuries and would rather pay more for out-of-pocket services 
when they actually fa11 victims of such conditions are making an imtional decision. 

"' Interestingly, a libertarian himself, Hayek (1978) does not take the extreme view. 
He thinks that taxation necessady violates individuals' autonomy. If the necessity of paying 
a certain amount in taxes is known in advance, one can use that information as a basis of 
one's plan and thus can still follow a general plan of life of one's own rnaking. 



Some rnay argue that while it rnay be in the interests of the rich but (potentially) sick 

to support tax-funded health care, it is unclear that the rich who have no pre-existing 

conditions or do not work in high-risk professions also benefit from the tax-funded scheme. 

M e r  all, given that they are in low-risk groups, they rnay either purchase relatively cheap 

insurance packages in the risk-based pnvate market or pay out of pocket in a market that 

charges uniform rates to cover their own health-care costs. If they are required to contribute 

to finance universal health care, they probably have to pay more to cover the costs of health 

care for those who are sick and potentially sick. Redistributing their resources to finance tax- 

funded health care therefore rnay not be cost-effective for such individuals, and so some 

people rnay find such a scheme against their self-interests. 

However, it seems that tax-fùnded universal health care can be beneficial to al1 if we 

rethink how the temporal element rnay affect one's dependence on various health-care 

services. As 1 argued earlier, people who are currently young and healthy rnay want to 

rethink their positions in the long run."' Certainly, those who are nrrrenr!~ in low-risk 

groups rnay think that the outsf-pocket system or vanous insurance schemes are in their 

interests. They rnay rightly believe that at this point they can probably pay less for their own 

coverage than to contribute to a tax-fùnded scheme, which subsidizes those who are in hi&- 

risk groups. However, if we think in the long run, Le., what people rnay prefer when they get 

older, it seems that everyone has good reasons to adopt a publicly-funded scheme that will 

provide one access to various essential services throughout one's iifetime. After all, even if 1 

do not need extensive care right now, as a mortai being 1 would eventually get sick or injured 

when 1 groh older. At that time my health-care costs or insurance premiurns rnay increase 

drasticûlly such that 1 rnay not be able to afford various expensive services in the pnvate 

market. 

Memel (1983) also argues that when we vote for a policy, we should not create the 
results that constitute the maximum value only fiom our current vantage point. If we know 
we will value the results differently later, we should vote for the policy that will maximize 
the value we will put on the events eventually. Applying this argument to decisions 
regarding health-care resource allocation, people should think about what they would need in 
the long nin and not just what they rnay need at this point. 



One rnay think of the tax-fùnded health-care scheme as a savings plan. A stable tax- 

funded scheme ihat continues over time allows people who have contributed through their 

lifetime to benefit fiom such contributions or savings. While those who are currently young 

and healthy rnay not use the health-care services provided by such a system fiequently, it is 

likely that they will use the services regularly later in their lives. In this way, one rnay argue 

that the tax-funded health-care scheme is a mechanism that allows people to transfer 

resources "fiom one period in [their] lives to another," that is, "from one's youth to one's old 

age" (Daniels, 1985, 91; 92). A tax-funded health-care scheme c m  thus be considered a 

"benefit package" that is used to meet people's needs and preferences over their lifetime. 

What 1 have said so far only shows how tax-funded schemes directly benefit one in 

terrns of their own access to vanous health-care services in the long run. However, most t a -  

funded schemes are redistributive, Le., sorne of the money collected h m  t apayen  will go 

to benefit of those who cannot afford to contribute. One may question how this particular 

aspect of a tax-fùnded scheme rnay benefit the rich. 

Without arguing in details, I contend that a redistributive scheme to finance univenal 

health care rnay benefit the rich in indirect ways. For example, i t  is reasonable to assume 

that rich entrepreneurs, who hire numerous employees and target various consumer groups, 

al1 benefit from a healthy population. Productive workforce translates into efficiency in the 

workplace and high spending power in the market, both of which in tum imply profit for the 

entrepreneur and investors. If the workforce is in poor health and cannot afford to pay for 

various health-care services, we can imagine that entrepreneurs rnay "pay" for having an 

unproductive workforce. Economists can also tell us numerous ways that entrepreneurs and 

investors depend extensively on the market, Le., how others behave. So even if tax-fùnded 

health care only directly improves the health status of others, ii can still benefit the rich 

taxpayen who do not have any pre-existing conditions or predispositions to develop certain 

i llnesses. 

The benefit that rich taxpayers enjoy from a healthy population also goes outside the 

"profit circle." In particular, the rich benefit greatly because a tax-funded univenal health- 

care scheme is the best, if not the only, way to stop communicable and possibly fatal disease 



from spreading. If people who are infected with various communicable diseases cannot 

afford to seek treatrnent, even the rich rnay be at nsk. Afier all, even if the rich c m  purchase 

private health care to cover their own medical expenses, that by itself may not be sufficient to 

protect them fiom being infected with contagious diseases in the first place. Whether they 

are protected h m  such hlinsmittable diseases partly or even mainly depends on whether 

others are infected. If othen are infected and they come into contact with the rich (e.g., they 

may be employees who work for the nch), then the rich rnay get infected. Redistributing 

their resources to finance a universal health-care scheme thus c m  benefit the r i ~ h . " ~  

The Tram formative Deliberatiue Process 

Besides the fact that tax-funded universal health care rnay in the long run benefit the 

rich personally and economically, it seems that tau-hnded universal health care is against the 

rich people's best interests only if we accept a narrow conception of atomist self-interests. 

As we saw in the last chapter, libertarians do not seem to think that cooperative schemes are 

inherently valuable. They seem to assume that separate and distinct individuals will decide 

on their own whether various endeavours or policies are in their or their loved ones' interests 

and whether they would want to support them. However, it seems that these atomist 

individuals under the libertarian doctrine rnay only focus on how a particular cooperative 

scheme benefit them personally. They rnay not consider how their decisions rnay affect the 

well-being of others. "' Such a notion of atomist individualism assumes that one's well-being 

is a personal and private issue that has no beûnng on othen. At the same tirne, this atomist 

13' This example only concentrates on the benefits of public-health programs. I shall 
argue shortly that even tu-funded non public-health services are in the interests of the rich if 
we take a more incorporative notion of self-interests. 

I J 7  One rnay argue that libertarians are not committed to the idea that individuals have 
to be extreme egoists. They rnay still be limited alûuists such that they still care about their 
loved ones. However, as 1 argued in the last chapter, these if these people hold firmly the 
motion of contractual obligation and believe that they have no obligation to help anyone 
unless they have voluntarily entered into an agreement, it is very unlikely that they will be 
altruistic towards these people. 



notion also seems to assume that others' well being has no bearing on ourselves. However, 1 

contend that such an understanding of well-being is flawed. Human beings are not isolated 

and independent Erom others. Rather, individuals' well-being is ofien affected by others' 

actions and non-actions, or perhaps even others' well-being."' Human beings are related to 

others by ties of recognition and concem in such a way that Our identity is often other- 

entwined and other-identified (Nussbaum, 1995). Other-regarding actions c m  often 

negatively affect or enhance our own well-being. 

The inclusive deliberative approach as 1 have proposed will inform reflective citizens 

how their actions rnay affect others' well being. It will bring people's attention to how they 

themselves rnay find the best ways to finance their health care. It will also inform people 

how certain vulnerable groups rnay not be able to get access to essential health care in the 

private market because of various morally arbitrary factors. While libertarians seem to think 

that we should leave it up to individuals to decide whether they want to join certain 

cooperative schemes (e.g., insurance plans) to finance their health care, 1 have argued that 

private health-care plans do not work that way. Many people who would want to purchase 

insurance plans may sirnply not be eligible to do so because of their economic and health 

factors. 

By bringing people together in deciding what mesures are best to ensure health-care 

access to dl ,  the inclusive deliberative process will reveal how the private market c m o t  

attend to everyone's needs. When people have the chance to deal with the issue of affordable 

health care with each other as a group, the deliberative approach can motivate people to think 

about their ties to others and consider the effects of their decisions on others. While initially 

people who engage in the deliberation rnay concentrate on gathering more information to see 

how various policies rnay benefit them personally, through the reflective deliberation with 

each other, people are likely to gain an understanding of each other's concems. They may 

I l s  As Nussbaum (1995) points out, Aristotle also believes that human beings are by 
nature political beings partly in the sense that self-sufficiency is not a solitary but a 
communal self-sufficiency. He believes that our relations to other humans are constitutive of 
our identities as human beings. in other words, sociability thoroughly permeates our lives. 



increasingly adopt a sense of fellowship or see themselves as part of a community. Since 

they have to justi fy their own positions to others, the deliberative approach requires people to 

reflect on and perhaps change their own positions when these positions are not accepted by 

others who rnay be affected by such positions. In other words, in Qing to undentand one's 

own interests and how that rnay relate to others' concems, deliberative parties rnay start to 

see th& standpoints as not only affecting how they rnay live but how othen rnay live, since 

their corresponding decisions will be mutually binding. With a better sense of the how 

people's respective concems rnay affect the outcornes that have a "larger effect," 1 argue that 

the deliberative parties will be more motivated to incorporate othen-regarding concems and 

communal interests as complementa~ or part of: and not against, their self-interests. By 

recognizing the importance of interdependence and reciprocity in people's lives, 1 argue that 

even the rich can benefit from tax-funded universal health care that can produce a healthy 

populat i~n."~ 

Certainly, one may argue that the rich who participate in the deliberative process rnay 

not consider others' well being as part of their concems, if these people's well-being does not 

affect their own persona1 interests. One rnay also point out that other-regarding concems and 

communal interests are sometirnes at odds with individual self-interests, so it is naïve for me 

to assume that people in the deliberative process would ever agree to promote social interests 

over one's personal interests. 

This objection, 1 argue, is plausible only if we adopt an atomist understanding of self- 

interests, since it portrays individuals as standing against everyone else in trying to secure 

their own private interests. In adopting a deliberative approach, it is unlikely that people will 

continue to be extreme egoists. As 1 argued in the 1st  chapter, people do change their views 

after being more infomed on various issues and having face-to-face discussions with other 

I J 9  The phrase "healthy population" can be distinguished fiom "healthy individuals." 
While the latter still treats individuals as separate entities, the former recognizes the value of 
talking about a community. 



fellow citizens. They will also more likely treat the issues as "their" issues instead of simply 

matters being dealt with by separate individuals. 

In arguing that other-regarding concems and communal interests can be consistent 

with one's self-interests, 1 do not pretend that these concerns are always the same thing. 1 

agree that they can sometimes be conflicting. However, this by no means implies that others' 

and communal interests can never be consistent with one's own interests. For example, when 

the rich see communal interests as part of their own interests, they may want to establish tax- 

funded universal health care even if that does not directly irnprove their health status but that 

of the sick and the poor. Being part of the community and the deliberative unit, they may 

actually care about whether others in the community are suffering fiom various undeserved 

disadvantages. For example, they may start to consider allowing others to suffer because of 

various monlly arbitrary factors when they themselves are enjoying various luxuries not 

only unsympathetic but shameful. In this way, even though the nch rnay have to contribute 

to improve the condition of those who are in dire needs, they rnay find the tac-funded health- 

care scherne acceptable. 

Nozick's later works (1989, 1993) also shed some light on how people in the 

deliberative process may think of themselves more as team players rather than separate 

individuals who are egoistic utility maximizers. While in his early work (1974) he argues for 

an atomist libertarian position, in his later works (1989; 1993) he acknowledges the 

inadequacy of this account. As he admits, the individualist position does not "fuily knit the 

humane considerations and joint cooperative activities" (Nozick, 1989, 287). His earlier 

account looks "solely at the purpose of government, not at its meaning; hence, it [takes] an 

unduly narrow view of purpose, too" (Nozick, 1989, 288; italics original). Nozick now 

realizes that the libertarian account neglects "the symbolic importance of an oficial politicai 

concem with issues or problems" (Nozick, 1989,288). It ignores "the importance to us of 

joint and official serious symbolic statement and expression of our social ties and concern" 

(Nozick, 1993,32). He now believes that how we think ofour relationship with others is in 

part an "expressive concem" that should not be ignored (Nozick 1989,287). 



If we think about the way that the deliberative parties rnay think about establishing 

tax-funded universal health care, we c m  imagine that even the rich rnay start to think of 

themselves not as simply isolated individuals who only think about how such a scheme rnay 

affect them personally. They rnay start to see themselves as part of a unit and want to adopt 

a tax-funded scheme that rnay contribute to the wel fare of their fellow citizens. The rich rnay 

start to see themselves as part of a larger cornmunity and think of contributing to others' 

welfare as part of their interests, such that paying a small portion of their resources towards 

such a program can incur symbolic utility for them. They rnay actually intemalize the goal 

of minimizing undeserved disadvantages and want to contribute to such a cause.140 

So far I have argued that it is likely that people in the inclusive deliberative process 

will eventually al1 care about univenal access to essential health care and thus al1 have good 

reasons to consent to a tax-funded universal health-care system. Certainly, if everyone does 

agree to contribute to such a system aAer deliberating with others. libertarians would 

acknowledge the legitimacy of such program. However, some rich people rnay decide that 

the benefits they c m  get fiom such a system do not outweigh the costs. They rnay also not 

care about the well-being of the needy even afier inclusive deliberation. In these cases. a 

libertarian rnay argue tliat they should not be coerced into paying for such program. 

The Ricli Dissen ters 

1 argue that the public-good problem provides a justification for the deliberative 

parties to coerce the disseniers to hind universal health-care, which c m  be considered a 

public good. Given the high costs of various treatments and procedures, coverage for al1 

requires (almost) unanimous contribution. However, once the scheme is available, it cannot 

effectively exclude non-contributors from benefiting fiom such a system. Even if we cm 

find a way to refuse treating non-contributon for fiee, there are still other benefits that such 

''O Sugden (1 993) also points out that people who think of themselves as a component 
of a team rnay want to do theifpart in achieving outcomes that are good for ail. When al1 the 
deliberative parties, including the rich, think as a tearn, the morality of cooperation gives 
everyone good reason to follow the team's objective. 



non-contributors will enjoy. As 1 mentioned, the health of the population has enomous 

impact on the efficiency ofthe workforce and consumer behaviour. In cases of public-health 

measures, such programs can ais0 affect the health of those who rehise to contribute. The 

fact that a rich free-riding individual cannot be excluded fiom enjoying the "spillover" 

benefit rnay lead to the collapse of such a system. The possibility of fiee riders rnay 

discourage those "reluctant cooperators" to conûibute, since they are unwilling to allow 

themselves to be exploited by fiee riders (Ameson, 1982,622-3). At the same time, without 

the assurance that enough people will contribute, the fiee-riden may also discourage the 

"nervous cooperators," who would othenvise pay their fair share if enough other penons also 

contribute to keep the scheme viable, to waste resources in support of a lost cause. In other 

words, when free riding is possible, in the end free-riden will discourage contribution fiom 

other reflective citizens who would otherwise contribute and thus universal health care 

cannot be established or maintained effectively. 

Libertarians rnay object to my argument by pointing out that, unlike security forces or 

certain public-health programs, universal health care should not be the state's business, since 

it is not an essential mechanism to prevent rights violations. Even if they acknowledge that 

universal health care rnay not be established in the private market, and so some people will 

have no access to vanous essential services, these issues are inadequate to support coercive 

taxation to finance universal health care. 

1 shall respond to some of the problems posed by the libertarian position shoitly. The 

reason why libertarians claim that we should leave people alone even when that rnay result in 

market failure is that they believe that market failure is less of an evil than coercive 

redistribution. These anti-authoritarian theorists are suspicious of the statets use of coercive 

power to improve the welfare of its citizens and argue that the state should be minimal and 

remain neutral arnong various incommensurable concepts of the good life. Engelhardt 

(1 996) and other libertarians argue that individuals should be the ones to decide how their 

lives should be run, including how they would like to dispose of their resources. They argue 

that people should be allowed to decide what projects they want or do not want to pursue, 

regardless of how others rnay feel about the value or morality of their projects. They believe 



that if the state coerces unwilling individuals to redistribute their resources to improve the 

welfare of othen, they are arbitrarily adopting a certain concept of the good and 

illegitimately imposing it on autonomous individuals. These theorists believe that, in the 

area of secular morals, there is no rational basis to choose arnong various conceptions of the 

good. We do not have access to moral truths, so any decision on what constitutes a good life 

is bound to consist of the imposition of someone's authority on others. As Engelhardt (1996) 

says, "much of what structures the concrete fabric of everyday moral lifeworld" is simply 

arbitrary and conventional (p. 37). He argues that any attempts to justify tax-funded 

universal health care or any other welfare programs will inevitably fail, since appeals to any 

particular moral content beg the question of the standards by which the content is selected. 

The unavailability of objective knowledge of the good and the fact that reasonable people 

may disagree on the concepts of the good life, Engelhardt argues, mandate mutual respect 

among individuals and " hands-off" policies. When citizens reasonably disagree, the state has 

to stay neutral and allow its citizens to act on the bais  of their own morality and life goals. 

He argues that coercive redistribution to finance any welfare programs, including universal 

health care, thus cannot be justified. Attempts to make the rich help others are seen as 

authontarian measures to impose certain arbitrary concepts of the good on these individuals 

or to use them as mere means to fiilfil others' ends. 

However, we should keep in mind that, contrary to what libertarians claim, tax- 

funded welfare programs are not pushing individuals to adopt certain conceptions of the 

good. Rather, granting that people are al1 "evil-averse," welfare programs inciuding 

universal health care are directed at ensuring that no one has to suffer from various illnesses 

and injuries because of morally arbitrary factors such that they can achieve their own 

conceptions of the good.14' Ongoing deliberation with each other can help us to determine 

la' Ir is interesting to note that some libertarians, such as Hayek (1 978), argue along 
the same line. Unlike some extreme libertarians, Hayek agrees that compulsory taxation to 
finance health care to help the needy is justifiable. He claims that the use of coercion by 
govemment "to secure the best conditions under which the individual may give his activities 
a coherent, rational pattern" is consistent with the idea of fieedom (p. 144). 



how programs should be run, and what services should be funded. Even if such deliberation 

cannot always resolve conflicts, it can at les t  help us find reasonable compromises and 

identify the better ways to consolidate basic opportunities for everyone. We also have to 

keep in mind that universal health-care programs, for exarnple, are not mandatory-treatrnent 

programs.'"' They are rather directed at ensuring that citizens have access to the necessary 

services that will allow them to avoid some great evils and gain or regain opportunities to 

pursue their own life goals. The existence of such programs does not mandate people to use 

these services, if that clashes with their own goals. As Plant et al (1980) point out, welfare 

policies aim at fulfilling everyone's various needs so far as this is possible, but it is still up to 

individuals to decide whether to take advantage of these programs. As 1 shall argue in 

chapter six, measures to finance universal health care also does not imply that individuals 

rnay not purchase their own services elsewhere, such as in the private market. 

A Right tu Do Wrong? Tite Social Good and Fairness Argumerrts 

So the question is why libertarians still insist that the rich should not be taued to help 

these needy individuals when there is overwhelming agreement regarding what constitute 

bad experiences. There are a few possible reasons for such insistence. For exarnple, 

libertarians may argue that individual freedom is the highest value of all, so much so that we 

should tolerate immoral actions and inactions, as long as they do not directly violate others' 

rights. M i l e  minimizing individual suffering is perhaps an admirable social goal, it should 

be a goal for volunteers to achieve. Saying that such a goal is admirable does not imply that 

it is legitimate for the govenunent to tax unwilling individuals to achieve such a goal, since 

doing so violates their autonomy and property rights. Even if we assume that individuals 

have a moral obligation to help the needy, it is up to the individu31 to act upon this 

obligation. Others simply have no authority to force the individual to adopt group spirit and 

'"* However, in certain public-health cases, treatments may be mandatory for those 
who are infected with communicable diseases, since people with such diseases may pose 
great h m  to others. 



act vimiously or to accept a duty of benevolence. In fact, to put it in a Kantian way, an 

action can only be considered virtuous if it is acted out voluntarily by an individual who 

willingly accepts this responsibility fiom the motive of duty. If one still does not want to 

contnbute after deliberating with other fellow citizens, one should be allowed to withhold 

contribution. 

1 have already challenged the validity of the atomist notion of individuals. 1 want to 

argue that the deliberative parties will likely also reject the libertarian response for the 

following reasons. First of all, while the deliberative parties do take the requirement of 

reciprocity seriously, they rnay mutually decide that it is too extreme to Say that coercing 

participation from unwilling individuals to reach certain important social goals is never 

justifiable. There are perhaps some projects that are so important to everyone in the society 

that they warrant coercive contribution to establish and maintain such projects. In fact, even 

most libertarians do not deny that helping the needy is a legitimate and worthy goal. This is 

important, because social schemes to achieve such a goal do not violate the libertarians' 

moral visions, since we are not forcing them to support something they do not already 

believe in."' 1 do not deny that such schernes do to a limited degree restt-ict the self- 

detemination of the tau payers. However, it is unclear that even minimal limitation is never 

justifiable. Extreme libertarians are not just arguing against radical egalitarian conceptions 

ofwelfare prograrns. They seem to think that even minimal taxation is unjustified. Afier dl, 

even charging people 0.0001% of their salaries through taxation would still be coercive 

(Beauchamp, 1 99 1). However, it seems that "no reasonable theory of mords would hold that 

liberty is an absolute value, above life and above al1 foms of welfare" (Beauchamp, 1991, 

77). In fact, even Hayek (1 978), who is a libertarian, suggests that so long as the benefits are 

worth the cost, the desirability of govemmental provision of certain services c m  hardly be 

'" Also, one rnay argue that some individuals rnay vote against tax-hinded schemes 
even though that is in their interests. For example, these individuals rnay have irrationally 
placed other values over the value of health protection fiom a reliable and affordable scheme. 
In this way, one rnay argue that coercive taxation does not violate the person's self interest. 
While it rnay be a paternalistic policy, it is consistent with the person's own self interest. 





legitimate. This public deliberation c m  probably reveal the underlying interests of those 

who are in privileged positions and thus do not want to support such a principle. As 1 have 

argued before, those who are in powerful positions probably cannot justiQ to those in 

disadvantaged positions that they should remin in such positions, sincc that denies the 

latter's nght to equal opportunity range. 

The public-goods argument provides another reason why it is legitimate to coerce the 

rich dissenters to conûibute to the tax-funded scheme. Even if there are problems in 

coercing people to be morally good or caring, the principle of faimess demands that people 

have an obligation to contribute regardless of whether they care about the welfare ofothers 

or not. As 1 mentioned, while universal health care requires redistribution, it benefits 

everyone by either providing access to various essential services or by providing one with 

various significant spillover benefits. So in addition to the aforementioned self-interest and 

social-good arguments, I suggest that we cari use the principle of faimess in justiwing 

taxation to finance universal health care. The significance of such benefits makes it 

reasonable to assume that every "evil-averse" and self-interested penon would like to enjoy 

such benefits. Given the benefit that each individual rnay wzllingly enjoy from universal 

health care, and that it is unfeasible to attract voluntary compliance to the scheme if people 

are not required to participate. it is justified for other contributors to employ minimal 

coercion as needed to secure compliance fiom others. The principle of faimess demands that 

people should not gain fiorn cooperative efforts of others without doing their fair share. 

Given that universal health care cannot exclude anyone from significant benefits that are 

probably welcomed by every rational agent, the faimess principle demands that each person 

has to do his or her part.14' If one voluntarily occepts the benefits of the arrangement or takes 

advantage of the opportuni ties it offers to hirther one's interests. one has an obligation to pay 

For a detail analysis of the pnnciple of faimess, see Rawls (1971). In the next 
chapter, I shall also discuss how this principle may take into account one's responsibility in 
causing various health conditions one suffers, and how that may affect one's eligibility to 
publicly-hnded senrices. 



one's fair share. This is not an obligation in a weaker sense, i.e., one should have the 

freedom to not fulfil such obligation. M a t  we are dealing with is not a matter of 

individual's private and irnperfect duty of benevolence. Rather, once an individual 

voluntarily accepts benefit produced by the joint efForts of others, benefit that cannot be 

produced otherwise, one's obligation to contribute becomes "public" and enforceable. 

Although such a demand does limit the fieedom of the benefactors, it does not do so 

illegitimately . 

Libertarians may argue that we cannot "just act so as to give people benefits and then 

demand (or seize) payment" (Nozick, 1974, 95). 1 do agree that not al1 benefits are 

appropriately regulated by the principle of fairness. For example, there rnay be cases where 

the benefits are minimal to justify imposition of coercion, or that the benefits are intended to 

be gifts bestowed upon the recipients. There may also be other cases where there are good 

reasons or evidence to show that the recipients do not wish to receive the "benefits," or that it 

is easy to exclude non-contributors fiom receiving benefits, or that voluntary contribution 

rnay be sufficient to finance the prograrn. However, in the case of universal health care, 

there are good reasons to assume that every rational agent would be happy to receive the 

direct and spillover benefits such that enforcing payment fiom the benefacton can be 

j~stified."~ 

In this chapter, 1 have argued that tm-hnded health ciue is in everyone's interest, and 

that the deliberative parties have good reason to support establishment of such a health-care 

system. 1 have also argued that, even if some people are reluctant to contribute afier 

deliberating with each other, the fact that universal health-care is a public good that is 

voluntarily enjoyed by al1 provides a faimess argument to support cornpulsory contribution 

'* In examining whether the rich are voluntarily accepting the spillover effects, we 
rnay ask whether those entrepreneurs who are enjoying the benefits of having a healthy 
workforce would want to move to another location if the population health started to 
detenorate drastically. If their answer is yes, then we may Say that they are voluntarily 
accepting the spillover benefits of a healthy workforce and thus are required to contribute 
under the faimess argument. 
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to support such program. The question now is what kind of services the deliberative parties 

would want provided in a publicly-hded system. It is to ihis question 1 shall tuni in the 

next chapter. 



CHAPTER FWE 

WHA T SHOULD WE FUND? 

In the 1s t  chapter, 1 argued that the deliberative parties in a democratic state will 

agree to a tax-fùnded health-care scheme. Now the question is, what khds of services should 

be funded in such a society? In this chapter, 1 shall argue that the inclusive deliberative 

process can once again guide us in deteminhg what services are reasonable to include in a 

universal health plan in a democratic state. 1 shall argue that, given some background 

understanding of a democratic society and people's cornmon goals to avoid and minimize 

various health-related evils, reflective citizens in a deliberative democratic state will likely 

agree that a decent level of services necessary to prevent premature deaths, restore 

functioning and equal opportunity, prevent various diseases and injuries, and care for those 

suffenng from excessive pain, should be provided by the govemment scheme. Finally, I 

shall argue that, given that every insurance plan has coverage limits, the deliberative parties 

still need to consider which of the services that cm achieve the aforementioned goals may be 

funded, and who should receive such services. 1 shall argue that scarcity may lead people in 

the deliberative democratic state to employ a cost-efficiency approach and the concept of 

responsibility to guide them in resolving allocation dilemmas. 

Determining the "Decent Minimal Level" 

One question that may arise is, once the deliberative parties in a democratic state have 

decided that tax-hded health care is warranted, do they still need to reflect together in 

deciding what kinds of services should be provided? If we have already established that 

deliberative parties in the democratic state would want to establish tax-funded health care to 

ensure a healthy population and that no one suffers hom undeserved disadvantages, does that 

not suffice in guiding them in making allocation decisions? 

Norman Daniels, who in the late 1970s thought that we could simply employ an 

extended version of Rawls' fair equality of opportunity prhciple in allocating health-care 

resources, later became convinced that general pnnciples ofjustice are too indeterminate to 



resolve key rationing issues (Daniels, 1999). For example, the fair equality of opportunity 

principle by itself does not tell us how much priority we should give to helping the sickest 

patients, or how much weight to give to uses of scarce resources that produce best rnedical 

outcornes. Daniels argues that to resolve disputes regarding heaith-care resource allocation, 

we need a deliberative mode1 of fair procedures. 

1 agree with Daniels that a deliberative approach is necessary in making resource 

allocation decisions in a pluralistic state. Besides the possibility that general principles of 

justice are too vague and too broad to provide guidance in dealing with specific disputes 

regarding allocation, 1 want to suggest other reasons why a deliberative approach is essential. 

As 1 mentioned in the last two chapters, health-care allocation policies affect various 

groups in different ways. The establishment of a tax-funded system can drastically improve 

the health status of those who are economically disadvantaged and c m o t  afford private 

health care. It cm also improve the condition of those who have various pre-existing 

conditions or are predisposed to such conditions. Specific decisions regarding what kinds of 

services should be provided under the tax-funded scheme also have different implications for 

different population groups. For example, decisions regarding whether various primary-care 

services should be covered have more health-related impact on those who are poor than those 

in econornically privileged  position^."^ Policies regarding home care, on the other hand, in 

genenl affect the elderly more than the rest of the population. To ensure that the policies 

fairly and adequately address various groups' concems and thus would not systemically 

disadvantage certain groups, deliberative parties need to discuss with each other and reflect 

on various concems of respective population groups in making allocation policies. For 

example, given that the availability of primary care can greatly improve the condition of 

those who are economically disadvantaged, those who do not support funding such services 

need to publicly justify to the poor why they do not think that these services should be or are 

worth being funded. The reciprocity requirement discussed in the last chapter demands that 

'" I specim healih-related effects here because the poor are not the only ones affected 
in general; the rich are affected in monetary terrns. 



the decisions regarding what services should be funded have to be mutually justifiable or 

agreeable to the deliberative parties. 

in thinking about what kinds of health-care services should be covered by the tax- 

b d e d  scheme, 1 argue that deliberative parties would start their decision process by 

discussing with each other their mutual goals of establishing universal health care. As 1 

mentioned in previous chapters, welfare programs are established to prevent people from 

being disadvantaged by vanous bad experiences. In thinking about what kinds of services 

should be covered, deliberative parties would thus concentrate on various kinds of bad 

expenences they al1 would like to avoid. 

As we shall see shortly, "public preferences" as shown by opinion polls in most 

developed societies differ from what 1 believe the deliberative parties will likely adopt."' 

Discussions of health-care refom concentrate on how we can fund more high-technology 

and expensive acute-care treatments that are necessary to restore people's hnctioning and 

prevent premature deaths. However, I shall argue that this focus is flawed. M i l e  acute-care 

medicine is one of the focuses of establishing ta-funded health care, given that resources are 

scarce, deliberative parties who have a clear understanding of what medicine can and cannot 

do will probably want to balance funding rescue medicine with other health-care services. 

My analysis of what reflective citizens would likely want to be covered by the tax- 

funded plan is partly based on what people al1 seem to want to avoid in life and partly based 

on what people in a democratic state specifically desire. The four types of health-care 

services that I believe the deliberative parties would give highest priorities are services that 

are necessary to prevent premature deaths, restore functioning and opportunity range, prevent 

diseases and injuries fiom happening, and ameliorate health-related pain and suffering. The 

first two categories on the list, Le., prevent premature deaths and restore functioning, are 

usually the foci of public opinion polls and allocation discussions. However, 1 shall argue 

IJ8 I want to once again bring attention to the possibility that opinion polls as 
employed in most societies do not truly reflect people's preferences, since some people may 
cast their votes without having reflected on the issues. 



that while these goals are important, the deliberative parties in a democratic state will likely 

want to balance them and possibly even give more ernphasis to preventive mesures and 

seMces that are necessary to minimize severe pain and suffering. While my analysis may be 

controversial because it diffen from the results of opinion polls, this variation does not imply 

that the deliberative process is flawed. In fact, given that most societies do not employ an 

inclusive deliberative approach in making allocation decisions, deviation between my 

recommendation and the empirical results is expected. 

1. Prevention of Premature Deaths 

Contemponry medicine has been focussing on how various medical procedures cm 

cure or treat patients who may otherwise die prernaturely. Public opinion polls also show 

that people seem to want more fùnding to be put in hospitals to increase the number ofacute- 

care beds and in research to find cures for various possibty fatal diseases. These opinions 

seem to be "on the right track," since people usually consider premature deaths as one of the 

greatest evils. if not the greatest evil. Although as mortal beings death will corne to al1 

mortal beings, untimely or premature deaths are often seen as something bad or unfortunate. 

While people across cultures in genenl agree that premature deaths are bad and 

should be avoided if possible, what constitutes "premature" deaths rnay be socially relative. 

As Callahan et al (1999) point out, the notion of "premature" death is not univenal, but 

rather relative to history, culture, and the state of available medical technology."lg In general, 

death is considered premature when an individual "dies before having an opportunity to 

experience the main possibilities of a characteristically human life cycle" (Callahan et al, 

1999, 28), such as the chance to punue and gain knowledge, to enter and establish close 

relationships with others, and to develop one's capacity for persona1 fl~urishing.~'~ While 

'" So perhaps one can Say that the concept of premature death cannot be discovered 
in the natural world but is constructed by the society. 

''O In a recent article, Callahan (2000) reiterates the claim that a premature death can 
be understood as a death that occurs before a pemn has lived long enough to experience the 
typical range of human possibilities and aspirations. These possibilities include working, 



people who live a 'normal life span' in general al1 go through these stages, what counts as a 

'characteristic' human life cycle or the length of 'normal' life cycle may differ depending on 

the history and tec hnology available. Whether one's death is premature c m  be determined by 

comparing the person's life span or life cycle to others in one's society. If one's life i s  short 

relative to others in one's society. and one has not had a chance to go through various stages 

and opportunities that are usually experienced or enjoyed by others in that society, one's 

death can be considered premature. 

There are good reasons why the deliberative parties would probably want the 

government to fund services that are necessary to prevent prernature deaths. Putting aside 

the general consensus that premature deaths are great evils, people in a democratic state 

probably are also concemed about lost opportunities. Death deprives the dead of their 

possibilities, capacities, and opportunities they would have (Momeyer, 1988). People in a 

dernocratic state, who care about autonorny and the importance of people's opportmitirs not 

being curtailed by others and various morally arbitrary factors such as il1 health, will likely 

also want to ensure that people do not die prematurely. 

Our eagemess to prevent premature deaths can be seen in various breakthroughs in 

health care. Medical researchers try relentlessly to find new and better ways to conquer 

various diseases and injuries that may take our lives. The resulting technological advances 

have been credited for preventing numerous premature deaths by restoring the patients' 

health. In the last few decades, sanitation and various public health measures have helped 

prevent people from being infected with various deadly diseases. At the sarne time, 

antibiotics, heart surgenes, chemotherapies, organ transplants, and so on have been used 

frequently in developed countnes to restore the health of seriously-il1 patients who othenvise 

would have died from vanous potentially fatal illnesses. Such services have given many 

people "a second chance" to life and have helped to expand people's normal life span. 

Granting that people in a democratic state care about autonomy and the evil of undeserved 

leaming, procreating, seeing one's children grow up, and so on. 



disadvantages, they would consider how health-care resources can be used to prevent 

premature deaths. 

M i l e  1 agree the deliberative parties would likely want to fund a decent range of 

services that are necessary to prevent premature deaths, we need to realize that not al1 deaths 

are premature and unacceptable. AAer all, we are mortal beings and death will eventually 

come to all. While endless progress in modem medicine seems to have encouraged the idea 

that al1 deaths are premature, or that deaths at any particular tirne are accidental and not 

inevitable, perhaps we need to rethink such impractical expectations and embrace the fact 

that we are mortal beings. Even though it may be an acceptable persona1 goai to try and 

extend life, we need to consider the costs and sometimes difficulties of achieving significant 

additional gains through technological innovation (Callahan et ni, 1999). As mortal beings 

who face scarce resources, the deliberative parties will likely realize that it is unreasonable to 

try to eliminate or indefinitely postpone death at al1 costs or the expense of other important 

health and social needs.'" As Callahm et al (1999) point out, the struggle against death 

"should always remain in a healthy tension with medicine's duty to accept death as the 

destiny of al1 human beings" (p. 27). We also have to bear in mind that such invasive 

methods to extend lives may not always provide significant benefits. For example, in cases 

where the patients are terminally il1 and have already lost their capacities for various 

activities, invasive life-extending interventions may not help the patients to enjoy various 

activities. In fact, in some of these cases, extending lives by various invasive methods may 

inflict more pain and suffering on the patients, which violates the principle of non- 

maleficence. As we shall see later, inflicting or extending patients' pain and suffering is 

against one of the common goals of establishing tax-funded health-care goals, Le., to 

alleviate excessive pain and suffering. When the deliberative parties have a chance to think 

Certainly, we cm always put more money into acute-care medicine either by 
charging more taxes or by cutting services in other sectors, such as education and housing. 
However, the parties will have to balance the importance of these other services and respect 
for people's autonomy. They will therefore have to rethink how much tax they can charge to 
provide "death-postponing" services. 



through what medicine can and cannot do, they may realize the importance of accepting the 

conflict between preservation of life and pursuit of a peaceful death. As Callahan (2000) 

points out, the acceptance of the fact that deaths are not accidental and sometimes acceptable 

can help people to put more focus on improving palliative care and find other ways to 

improve the quality of life within a finite life span. 

II. Restoration of Nor mal Species Functioning and Opporiunity Range 

Besides premature deaths, there also seems to be general agreement that we want to 

avoid having our normal species functioning and opportunity being restricted. This goal is 

especially important in a democratic state, which respects and promotes people's autonomy 

by encouraging them to participate in public deliberation that shape the political decisions 

that govem al1 in the polity. Such a society will also likely care about how morally arbitrary 

factors may affect people's fair equality of opportunity. In this way, the deliberative parties 

will likely want the govemment to fund those health-care services that are necessary to 

prevent people's op portuni ty range fiom being diminished because of various i llnesses and 

i nj Unes. 

Liberals' arguments echo rny reasoning. They in general argue that it is a matter of 

justice that the state should correct disadvantages caused by undeserved factors. Rawls 

(1971), for example, argues that a just liberai state ought to minimize undeserved 

disadvantages that may restrict people's fair opportunity range. According to him, the 

importance of the principle of equal opportunity lies in its attempt to minimize the disparity 

between the upper and lower classes in both means of life and the nghts and privileges of 

organizational authonty. Equality of opportunity allows everyone the chance to gain access 

to public offices and positions. It demands that nobody is excluded fiom expenencing the 

realization of self that comes fiom a skilful and devoted exercise of social duties and various 

extemal rewards of office such as wealth and privilege. Daniels (1985), who applies this 

principle to health-care resource allocation, argues that medical resources ought to be 

distributed in such a way that they promote equality of opportunity by restonng people's 

normal species functioning. He argues that health-care needs are unique in mat they relate to 



our ability to function as normal memben of Our biological species. When this ability is 

impaired, we cannot enjoy the normal opportunity range for our society. Daniels argues that 

people who suffer from various impairments are therefore unfairly restricted fiom leading an 

autonomous life or pursuing various life goals that may be possible for others in the society. 

According to him, the govemrnent-funded health care scheme ought to include various 

services that are necessary to restore one's normal functioning and equality of opportunity. 

An example can show how the principle of equality of opportunity rnay support the 

argument that health-care services that are essential to restore people's normal species 

functioning should be funded. Suppose a woman becomes quadriplegic after a severe car 

accident and thus now has a veiy restricted activity range. She rnay need extensive help for 

daily activities, such as getting in and out of bed, getting around her own home, and so on. 

She rnay experience even more difficulties in public places, especially if they are not 

equipped for ramps, automatic doon, and so on. Given her mobility restrictions, she rnay 

also be exposed to more dangerous situations. For example, if tliere is a fire or she is in 

some other kind of hazardous situation, she will likely experience extreme difficulties in 

quickly getting herself to safety. 

It seerns that this person's impairment rnay also have important political implication, 

since it rnay result in her losing equality of opportunity. In this woman's situation, she rnay 

find it difficult to get a job that can accommodate her needs, given that employers are 

unlikely to spend a lot of money to match one employee's conditions. in this way, she rnay 

have diffculty improving her social and economic positions, and thus her oppominity range 

is unfairly limited because of the injury, which is a morally arbitrary factor. Worrying how 

such undesenred disadvantage rnay affect people's opportunity to participate as hlly 

functioning citizens, deliberative parties are likely to agree that health-care services to help 

the patient regain her hinctioning should be fÙnded.'5' 

15' Deliberative parties are likely to think of political participation as one of the most 
important aspects of citizenship. M e r  all, inclusion and participation are two of the criteria 
of a legitimate decision-making process. If some people cannot participate because of 
various arbitrary factors, the decisions that corne out of the deliberation will be 



While 1 do agree that restoring people's hnctioning and their oppominity ranges is 

important in a democratic state, 1 argue that the deliberative parties wili likely reconsider 

whether medical or health-care services are always the best rneans to do so.'*' While many 

concentrate on the govemrnent's duty to provide various medical services to restore such 

opportunity ranges, 1 argue that the deliberative parties will likely realize that sometimes 

providing health-care services may not be the best way to protect people's opportunity range 

in the long run. The reflective deliberation among citizens will likely infom people that in 

some situations the most effective means to correct and prevent unfair disadvantages is by 

changing the society's attitude towards people who live with various conditions. As we 

discussed in chapter hvo, the experiences of people who live with certain impairments are 

often determined by the way that society deals with such conditions and its attitude towards 

people who have these conditions. An impairment or a condition by itself may not disable a 

person who lives with such impairment. Whether one is disabled ofien depends not only on 

the biological or medical factors but also social factors. The Martha Vineyard's example 

discussed earlier, in which some people on the island were deaf but were not being 

disadvantaged by their condition, shows that sometimes the best 'curet for disability is not 

health-care services but social education. What is worth noting in that example is that those 

who were deaf did not sustain or regain their opportunity range by seeking medical help to 

correct their hearing problem. Rather, the communal environment was 'Fnendly' to those 

who could not hear and thus did not disadvantage such individuais. Because people who 

were not deaf knew sign language, they could communicate effectively with those who could 

not hear, so that both groups could interact with each other "nomally." Those who were not 

deaf also treated people with hearing problems as equals, and therefore the latter did not feel 

that they were the outcast or that their oppomuiity range was significantiy diminished 

''' For example, even though Daniels (2000) realizes that sometimes people's 
disadvantages are "socially correctable," he wants to use henlth care to correct both "natural 
and some socially induced disadvantages" (p. 3 15). 



because of their impairment. In this way, even though people who were deaf had an 

impairment, they did not lose their fair opportunity range. 

In other words, the deliberative parties who care about people's opportunity range and 

equal participation have to find out the best means to restore people's oppomuiity range. 

Although medical services are in some cases the most effective way to ensure thût people 

who have certain conditions do not suffer fiom unfair disadvantage, in other cases social 

education may be the better means to correct such disadvantage. 

While 1 agree that restoring people's functioning and opportunity ranges are important 

goals of establishing universal health care, there are two concems that the deliberative parties 

may have to address. First, there are certain debilitating conditions that can be prevented. 

Second, there are times when people's functioning simply cannot be restored. These 

concems, as we shall see shortly, remind us that the deliberative parties will probably have to 

balance the goals of restonng normal functioning with those of preventing illnesses and 

injuries, and ameliorating pain and suffering. Given that resources are scarce and that 

medicine c m o t  always restore people's functions or that there are better ways to prevent 

people from losing their normal functions, the deliberative parties have good reasons to 

rethink the relative priority of the goal of restoring functioning. 

III. Prevention of Diseases and Injuries 

Memel (1983) points out that health-care expenditures today go for the medical 

treatment of health problems aAer they have arisen. If newspaper articles and allocation 

policies are indications of how people think about the relative importance ofdifferent kinds 

of health-care services, it seems that people in developed countries are more willing to pay 

for rescuing few individuals from serious accidents or illnesses than to pay for various 

preventive programs that can avoid such problems befalling more individuals. Heated 

debates regarding health-care resource allocation in developed countries ofien focus on how 

we can put more resources into rescue medicine. In evaluating the performance of health- 

care systems, people often look at the length of waiting lists for surgeries, availability of 

high-tech equipment, and so on. As one Canadian joumalist reports, hospitals are "the 



largest and often most emotionally resonant symbols of a community's access to health" 

(Sass, 2000a). Debates in Canada, including the 2000 premiers' conference, focus on how 

we can open more hospital beds or buy more expensive equipment. Newspaper headlines are 

flooded with concems about acute-care availability (Sass, 2000b). 15' In developed countries 

such as Canada and the United States, billions of dollars are spent on developing rescue or 

curative medicine each year. Talks of health-care reforms also focus on how we can buy 

more expensive diagnostic machines, expand coverage to include various new high- 

technology treatments, open more hospital beds, or expand intensive-care units. In other 

words, discussions and debates regarding health-care resource allocations often concentrate 

on how we can or shoufd deal with people after they have got sick or injured. While there 

are increasing interests in preventive measures that can help people to avoid getting sick and 

educational programs to teach people how to prevent getting injured in the first place, these 

prognms are still being overshadowed by curative progams and research in treatment~.'~' 

For example, even at the last international AIDS conference, public interest focussed on 

clinical trials of the newest treatments and cutting prices on the AIDS-suppressing dmgs. 

While efforts were made to reitente the importance of prevention, in the end the spotlights 

were still on the issue of treatment. 

The relative emphasis on treatment is also seen in the arguments of various 

philosophers. Norman Daniels (1985), as we have seen, concentrates his discussion on 

restoring normal species functioning. He explicitly says that health-care resources should be 

allocated with restoration in mind but is relatively quiet on the issue of prevention. It is often 

15' Sass (2000b) refers to the headlines in Calgary's newspapen during January 1999, 
which reported frai1 seniors being sent home from hospital, patients lying on emergency- 
room floor, ambulances being divened fiom one hospital to another, al1 because there were 
not enough beds in the city. 

lS5 As we shall see later in this chapter, whether such preventive measures are 
available have an impact on how we may think of the legitimacy of using responsibility as a 
cntenon in allocating scarce health-care resources. 



assumed that the focus of health care is on correction and thus should focus on the sick and 

not the healthy. 

While Daniels (1985) and others concentrate their discussions on resioring normal 

species functioning, 1 argue that maintainhg such functioning and preventing it from 

deteriorating are also important. So afier careful deliberation, people who engage in 

democratic reflection with each other would probably put more emphasis on prevention. If 

part of the goal of establishing universal health care is to ensure that people do not have to 

suffer from various illnesses and injuries, it seems that prevention prograrns are likely to be 

welcomed by al1 reflective and deliberative parties in the democratic state. Although there is 

still limited knowledge of causal links, there is evidence that in general preventive measures 

have beneficial social and econornic consequences by reducing the extent and burden of 

morbidity and chronic disease later in life (Callahan et al, 1999). Studies have shown that in 

the long run heroic measures are not the only or even the most effective means to prevent 

pain, disabilities, or premature deaths."' In other words, preventive measures may be more 

effective in helping people avoid having to suffer in the fint place. One writer reminds us 

that cures for cancer, heart diseases, fallopian tube disease, and so on are "partial, 

problematic, or very expensive," but such conditions are often preventable (Menzel, 1983, 

152). Prevention therefore seems to be a better alternative not only medically but also 

financially. Deliberative parties who work with limited resources and try to get the most for 

their health-care dollar are therefore likely to advocate increased emphasis on prevention. 

The question is, what kinds of preventive measures would the deliberative parties 

agree upon? 1 argue that reflective citizens would want to make sure that immunization 

prograrns to stop communicable and possibly fatal diseases f?om spreading are available 

under the tax-funded scheme. There are a few reasons why such programs are important. 

t 56 However, one may argue that prevention can be costly in the long run. If people 
live longer as a result of good prevention prograrns, in the end they will depend on the 
health-care system for longer. For the purpose of this chapter, 1 shall put aside this concem. 
After all, it seems that deliberative parties have good reason to opt for longer and healthier 
lives. 



First, as 1 argued in the 1s t  chapter, the private market is ineffective in protecting people 

fiom being infected by various communicable diseases. Even if 1 can purchase pnvate health 

care to cover my medical expenses, that by itself may not be sumcient to protect me from 

being infected with contagious diseases in the fint place. Whether 1 am protected from such 

transmittable diseases partly or even mainly depends on whether ohers are infected. If 

othen are infected and they corne into contact with me, 1 have a much higher chance of being 

infected. The problem with controlling such diseases with the pnvate market is that, if 

individuals are responsible for the costs of such treatments, those who are economically 

disadvantaged would not be able to seek help. If these individuals are infected, without 

proper treatments their infectious diseases would likely spread around and pose severe 

threats to themselves and to others. If the deliberative parties w o q  about premature deaths 

and losing functioning because of various health conditions, they would likely want 

immunization programs to be covered under the tau-funded scheme to ensure that everyone 

is protected from various severe diseases.15' 

Deliberative parties who are concemed with the overall costs of various health-care 

services will also likely agree that preventive measures that have high cost-effectiveness 

ratios but cannot be provided by the cornpetitive private market should be funded. 

Immunization programs are not the only means to prevent contagious diseases From 

spreading. Sanitary services are also extremely important. The drastic decrease of epidemics 

and longer life expectancy in developed countnes during the last century are not the results 

of various acute-care services but mostly the results of better sanitation. Clean water and 

good sewage systems have been credited for preventing various possibly deadly diseases 

from endangering people's lives. However, it is extremely difficult or perhaps even 

impossible for the private market to provide such services efficiently, since sanitation is a 

public good and cannot exclude non-payers from enjoying the benefit. Given the problern of 

157 In fact, the deliberative parties are likely to agree to mandatory treatment or 
irnmunization in cases where the diseases are highly contagious and cm pose severe threat to 
the community. 



fiee-riders, the private market may have difficulty in obtaining voluntary payment to 

establish such important services, although anyone who cares about his or her health would 

want to have sanitary services available. The deliberative parties in the liberal state are thus 

likely to agree that sanitation services should be funded by the govemment s~herne.'~' 

Besides various medical procedures or services, other social programs are also 

important to prevent various diseases and injuries from occumng and are likely to be 

supported by the deliberative parties in making allocation decisions. Educational programs, 

for example, are very important for people to undentand various ongins of diseases and 

injuries and can help prevent people fiom getting sick or injured. Such programs are 

especially important when causal links are first discovered between various conditions and 

behaviours since most people are not medical experts and may not be aware of such causal 

links. Programs on preventing AIDS, for example, have educated people on how such 

deadly viruses are transmittcd. They have also taught people how they can protect 

themselves from contracting such disease. Educational programs on cancer, which provide 

the public information regarding links between nicotine and lung diseases or aicohol and 

liver diseases, have warned the public the danger of long-term exposure to such substances. 

Carnpaigns teaching people how they can prevent getting severely injured by wearing 

helmets and seatbelts have also helped people to avoid catastrophic injuries. Without such 

educational programs, people rnay not know how to protect themselves from getting sick or 

injured in the first place, and may thus have to suffer from various conditions. The 

deliberative parties, who want to protect themselves Erom premature deaths and losing 

functioning, would therefore likely want to fùnd such services that c m  help people to prevent 

getting il1 or injured. As we shall see later in this chapter, the availability of such educational 

prognms may provide an argument to give certain people who do not follow the advice 

lower priority in receiving treatment. 

- - 

Is8 One may question whether sanitation should be considered a health-care measure. 
However, it seems that we can put aside the demarcation issue here. The important point is 
that the deliberative parties would want to huid sanitary services. Whether they are 
considered health c u e  or not is secondary. 



The aforementioned programs can also help to ensure that people do not have to lose 

their opportunity range and thus autonomy. While rescue medicine tries to restore people's 

functioning, prevention tries to avoid people losing their opportunity ranges in the fint place. 

The fact that prevention of disease and injury may be even more effective and cost-efficient 

in preventing lost of opportunity and premature deaths in a population implies that the 

deliberative parties need to balance curative and preventive measures in making allocation 

policies. 

I Y .  Relieving Excessive and Prolonged Pain and Su ffering 

As 1 mentioned earlier, contemporary medicine O Aen focuses on treatments that rnay 

restore people's health. What accompanies the focus on restoration seems to be a myth that 

as long as we can find cures and treatments to restore people's nomal functioning and thus 

their health and autonomy, there is no need to wony about care or pain reliet As Callahan et 

ni (1999) point out, physicians do not always understand or practise the palliation of pain. 

They often also lack understanding of patients' mental and emotional suffering that can 

accompany i llness and inj ury. When there is good know ledge of effective pharmacological 

approaches to pain relief, physicians otten depend upon the dmg to do the work that more 

properly requires counselling and empathy. There is a tendency for physicians to take the 

patient as a collection of organs rather than a whole person that requires holistic care. It is 

also interesting to note that discussions of health-care reform rarely locus on allocating more 

resources for pain relief. 

1 argue that the deliberative parties that reflect on the potentials and limits of what 

medicine c m  and cannot do would likely put more emphasis on relief of excessive pain and 

suffering. Moreover, if 1% redirect Our focus on people's evil-aversion, it seems that the 

deliberative parties have good reasons to fùnd pain-management programs. Even though we 

may not agree on a narrow conception of what constitutes a good life, there is general 

agreement that excessive and prolonged pain and suffering are some of the greatest evils and 

should be avoided. Advocates of various fonns of euthanasia and assisted suicide, for 

example, try to justify their position by linking such procedures with terminating excessive 



pain. Even opponents of euthanasia and assisted suicide agree that pain and suffering should 

be avoided or minimized, although they believe that other measures are perhaps morally 

preferable. Effective pain-management prograrns can also achieve the sarne goal. 

What is interesting about the euthanasia debate is that both proponents and opponents 

of euthanasia can agree that pain management is an important goal. In a pluralistic state, 

people do not always agree on the morality of various issues. However, while the 

deliberative parties may not mutually agree on the morality of euthanasia, they can probably 

al1 agree on funding pain-management programs. For the opponents of euthanasia, the 

availability of such prograrn is justified or even essential because it can minimize the number 

of requests for euthanasia and assisted suicide. The proponents of euthanasia, whose main 

concem is to provide comfort by relieving patients suffering and pain, probably will also 

welcome pain-management progams that can help reduce the patientsf suffering. 

This agreeability of the importance of pain-relief programs makes our contemporary 

tendency to overlook pain and suffering even more odd. Perhaps the potentiality of 

contemporary medicine is one of the reasons why people someiimes forget the importance of 

pain relief. As medical technology advances, there are rnany health conditions that could not 

be corrected in the past c m  now be treated. Various aggressive procedures have been used to 

not only prevent premature deaths but also to restore the hnctioning of patients. Such 

success has not only invited the unrealistic thought that death c m  almost always be delayed; 

it has also encouraged the idea that we can restore hnctioning if we try hard enough. In the 

end, deterioration of condition is sometimes seen as failure of the health-care team or aîrrent 

medical technologies rather than an inevitable and perhaps acceptable result of human 

mortality. Employing pain-relief mesures, especially on terrninally-il1 patients, may be seen 

as failure of medicine rather than another way of caring for patients. 

Another reason why relief of pain and suffenng are ofien ignored in the health-care 

profession is perhaps because it is difficult to diagnose pain inter-subjectively. While X-rays 

and other diagnostic measures c m  show us whether a patient has got a certain disease or an 

injury, there are not any inter-subjective ways to accurately measure pain and suffenng that 

do not depend on individuais' own report or behaviour. We ofien have to rely on the patients' 



own words or their behaviours to determine whether they are in pain or s ~ f f e n n g . ' ~ ~  There 

are also cases where health-care providers rnay have trouble diagnosing the cause of the pain 

and thus do not know what rnay be the rnost effective means to treat it. In other words, pain 

and its management rnay be puuling cases that people do not know how to treat. 

While there rnay be disagreement on the cause of pain, we in general agree that pain 

and suffering are great evils that should be prevented or alleviated. Nobody wants his or her 

life to be hi11 of pain, even if such pain is not associated with severe illnesses or rnay lead to 

the patient's prernature death. In this way, even when medical technologies rnay eventually 

restore Our health, the deliberative parties probably would not want to overlook the 

importance of their role in relieving patients' pain and suffering. 

The role of pain relief is also important from a historical point of view. As some 

have argued, the relief of pain and suffering caused by maladies'" is perhaps one of the most 

traditional goals of health care (Callahan et al, 1999). It is not until the last century that 

various medical advances c m  offer hope to cure or treat various maladies. For centuries 

before that, the medical focus was on minimizing the pain caused by such conditions. 

Although in recent decades the focus of health care has shifted from relief of pain to high- 

tech and acute-care procedures, pain relief is still essential. AAer all, there are still numerous 

maladies that cannot be or rnay never be prevented, treated, or cured. Moreover, given that 

we are mortal beings, at some point in our lives Our bodies will simply no longer respond to 

preventive or curative treatments. In the worst situations, the patients' conditions rnay start 

or continue to deteriorate, and increasing pain rnay also accompany such changes in 

conditions. 

159 This rnay be a reason why funding for pain-management programs rnay be 
difficult. If we have to rely on the patients' report in determining whether they are in pain, 
then it is conceivable that some patients rnay want to exaggerate their pain to get h d e d  
treatment. 

Malady describes the circumstances in which a person is suffering or has an 
increased chance of suffering from an evil (e.g., premature death, pain, severe disabilities, 
etc.) that is caused by an impairment, injury, or defect (Callahan et al, 1999.20). 





patient to additional pain and suffering without improving the underlying condition or 

ultimate outcorne. By balancing the goals of restonng conditions and providing care for the 

suffering, we c m  also avoid the problem of ignoring the final and possibly the most 

important needs of terminally-il1 patients. 

What Services Should a Deliberutive Dernocru tic State Fund? 

So far I have argued that deliberative parties would probably want to establish 

universal health care so as to prevent premature death, restore normal fùnctioning that affect 

opportunity range, prevent various maladies and injuries, and ameliorate pain and suffenng. 

However, given that resources are scarce, these parties would realize that not al1 services that 

may somehow contnbute to these goals can be Funded. They would therefore still need other 

criteria in deciding which services should be included in the tax-hinded scheme. In the 

remaining sections of this chapter, 1 shall discuss what kinds of principles would likely be 

accepted by the deliberative parties when deciding what kinds of services should be funded 

and who should receive such services. 

Certainly, through discussions on what kinds of health-care services should be lunded 

under the tau- funded scheme, reflective citizens will realize that they cannot provide al1 or 

even most beneficial services without sacrificing some other goods or charging additional 

taxes. Given that part of the purpose of having public deliberation is to promote people's 

autonomy by giving them a chance to influence the political decisions that rnay affect them, 

it is likely that the deliberative parties will want to limit the amount of taxes that the 

government c m  charge. They will therefore have to decide together the relative importance 

of various health-care services compared to each other and to other social goods, such as 

education and housing. Discussions of how the parties may deliberate on such issues is 

beyond the scope of this chapter. Here I shall only focus on how the parties may decide on 

which of the beneficial services should be funded once they have detennined the budget for 

the health-care system.16' 

16' However, the budget of the system can be subject to change. If the deliberative 



The Criterion of Efficacy 

In deliberating on what kinds of services can achieve the aforementioned goals of 

establishing a tax-hded system, I argue that the deliberative parties would likely consider 

whether various treatment options are indeed proven to be effective in achieving such goals. 

Atter all, it seems unreasonable to spend scuce resources in areas where the success rates are 

low, especially when the intervention methods are expensive.'" 

An example can help illustrate my point. In deciding whether a new therapy for 

advanced-stage breast cancer should be funded, people who deliberate to make allocation 

decisions need to determine whether such therapy c m  improve the outcorne for patients with 

the ailment. AAer setting out this criterion of efficacy, the deliberative parties rnay consult 

experts and see if the new therapy meets such a criterion.'" For example, did a significant 

portion of patients engaged in various well-designed randomized clinical trials go into 

remission after receiving such intervention? Is there a consensus among the experts that such 

intervention can ac tually arneliorate these patients' pain and suffering, restore their 

functioning and opportunity range, and prevent them fiom dying prematurely? What is the 

length of survival and quality of life during survival afler such intervention for representative 

patients? What is the chance of recurrence? If it tums out that the results of such clinical 

trials are prornising for patients with advanced-stage breast cancer, then deliberative parties 

rnay consider funding such intervention. However, if the intervention method has not been 

proven by the medical community to be effective, the deliberative parties probably will not 

parties realize that they rnay have to forgo some of the very important health-care services, 
they rnay adjust the budget or fùnding for other social programs. 

16' This is one of the reasons why fùnding IVF for women who are infertile is so 
controversial. The success rate for such expensive procedure is low (e.g., 8% in Canada). 
Women who use such method rnay have to receive multiple treatments before getting 
pregnant. 

16' Medical experts rnay in fact be part of the inclusive deliberative parties in the 
sense that they are the information providen in the deliberative process. 



want to fund such intervention.Ib> Afler all, if the expensive procedures rnay not even 

achieve various goals of establishing universal health care, spending lots of money on such 

procedures seems to be a mere waste of resources that are already limited. 

Compmttive Cost-Eflciency and Prioritization 

M a t  is worth noting is that being effective is not a sufficient critenon ofwmanting 

fùnding for certain treatment. There may be a time when different intervention methods are 

al1 proven to be effective in treating certain ailments and thus beneficial for the patients. 

However, that does not imply that the deliberative parties would propose to fund al1 effective 

services. Nor does it demand that we have to fund the best possible treatment. As Veatch 

(1992) points out, many intervention methods are effective, and funding al1 of them rnay 

consume the entire gross national product. He argues that sometimes additional resources 

rnay not provide a significant increment of benefit, and it is therefore reasonable for any 

insurance plan that has coverage limits to refuse funding such services. 

Two conclusions rnay be reached by Veatch's argument. First, his line of reasoning 

implies that certain beneficial procedures should not be hinded if the expected benefit is not 

significant enough to justify the costs. For exarnple, there rnay be situations where extrernely 

expensive treatments can provide the patients minimal benefits for a relatively short duration. 

Given that every insurance policy has coverage constraints, it is unreasonable for the scheme 

to fund such services, since the resources can be used in ways that are much more efficient 

and equitable (Veatch, 1992).16' Second, Veatch's argument implies that we should use a 

This line of reasoning seerns to be adopted by various provincial insurance policies 
in Canada. For exarnple, the Alberta Health Care Insurance Act States that "services that the 
Minister, on review of the evidence, determines not to be health services because the services 
... are experimentai or applied research," should not be covered by the provincial insurance 
plan (Alberta Health Care Insurance, 20(h)). 

Ib5 An example rnay illustrate Veatch's point here. Suppose a patient suffers fiom 
multiple-organ failure and will likely die within two months if he does not receive multiple 
transplants. Let us also assume that a donor heart becomes available, but not other organs 
that are also necessary to Save the patient's life. While giMng this patient a heart transplant 



comparative cost-eficiency approach in deciding which of the numerous beneficial 

interventions for a particular ailment should be tax-fùnded. To ensure that the allocation 

policies can achieve the goals of establishing universal health care effectively and efficiently, 

when we are dealing with two or more treatment options that are al1 beneficial to patients, we 

need to compare their relative cost-efficiency. Certainly, there are prima focie reasons why 

deliberative parties may want the tax-funded scheme to fund the services that are most 

effective, since they offer the best chance for the patients to minimize their pain and 

suffering, restore their functioning, and prevent premature deaths. However, the fact that 

resources are limited m g  demand that they have to see if the comparative advantage the 

most superior treatment ofFers is worth the additional costs. 

1 acknowledge that the employment of such an allocation cntenon implies that the 

patients may not receive what is literally medically best. However, as Veatch (1 992) points 

out, in a world of finite resources, it is simply "irrational for a society to support a health plan 

that would do what is literally medically best for patients, when cutting slightly below that 

point would release resources to be used in ways that were much more efficient or equitable" 

(p. 79).Ibb Spending an enormous arnount on procedures that do not offer a reasonable 

amount or chance of additional benefit does not seem to make economic or social sense. It 

bears a high opportunity cost, since we probably have to give up other more important 

services, or charge an unreasonably high amount of tax dollars to cover al1 the services. 

A second look at our previous example cm illustrate my point. Suppose in the future 

researchen find that both standard therapy and the new intervention for advanced stage 

may provide him slight benefit, without receiving other new organs he will still die shortly. 
Veatch will probably Say that, given that the heart transplant at this point will not provide 
significant relief for the patient for an extended penod of time, such a patient should not 
receive funded heart transplant, if he should receive the transplant at all. 

'66 Daniels (1991) echoes this point. Although he beiieves that a society should try to 
provide services that are essential to restore functioning, he argues that this "does not imply 
that any technology which might be a positive impact on normal functioning for some 
individuals should be introduced" (p. 205). We must try to provide just health care "within 
the conditions of moderate scarcity that we face" (p. 205). 



breast cancer are effective in treating such patients. In addition, let us assume that the latter 

intervention is slightly better (e.g., it extends life for a couple more months) than the standard 

therapy but is extremely expensive compared to the former intervention. In other words, 

using the new intervention method instead of standard treatment will produce declining 

marginal utility. Given this information, the comparative approach demands that, although 

both of these treamient options are effective, the tax-funded scheme should only cover the 

standard and not the new therapy . 
However, the situation may be trickier if the additional costs for the better treatrnent 

is moderate and that the benefit may be more than minimal. One example of such cases is 

cataract surgery. One of the latest and marginally more expensive techniques, which uses a 

foldable lens, allows the surgeon to make a srnaller incision than the current standard 

procedure. After the old clouded lens is broken up with an ultrasound device and suctioned 

out through the small opening, a new foldable lens cm be slipped into place (O'Day, 2000). 

The srnaller incision makes the wound smaller and it heals with less disturbance of the eye. 

It also lowers the risk of traumatic rupture, and patients can go back to their normal activities 

sooner than with the older technique. However, the final result wi th either of these methods 

is the sarne in the long run. O'Day (2000) reports that a couple months aAer the surgery, 

there is no detectable difference between eyes operated on by one method or the other. In 

other words, the new method provides more benefits in the short mn but not in the long mn. 

The question is, would the deliberative parties want to fund the newest technique? 

There are a few issues that the reflective citizens will have to consider. First, when these 

citizens review the information on cataract surgery, they will realize that about half of the 

population between the ages of 65 and 74 have cataract. This number increases to about 70% 

of the population over 75. Given that people's life expectancy is increasing, the deliberative 

parties will realize that such a condition will eventuaily affect many of them. Knowing how 

many people may De affected by the possible funding of the new treatments has two 

implications. When more people's conditions can be improved by the new treatment, it is 

reasonable to assume that more people will support fimding this newest treatment. However, 

at the sarne time more people being affected implies a substantial total cost increase if we 



fund the new treatments. So the deliberative parties will have to see how they can balance 

these issues. 

In determining whether the govemment should fund the new procedure, the reflective 

citizens will also have to decide whether the short-term benefit is substantial enough to be 

worth the additional costs. For example, they will have to consider whether the curent 

treatment is "good enough," that is, it c m  restore their hinctioning and opportunity range in a 

relatively short period of tirne. They will have to see if the discomfort that patients 

experience after their surgenes is minimal or substantial. If patients do experience 

substantial pain, the reflective citizens will also have to find out whether patients will have to 

endure such pain for an extensive period of time, and whether there are safe and yet cheaper 

ways to reduce such pain (e.g., whether prescribing painkillers rnay suffice). I think the 

deliberative citizens will probably decide on this matter based on clinical findings. If the 

evidence shows that patients who undergo the standard surgenes rnay have to endure severe 

or prolonged pain and that the new technique only causes minimal discomfort, the 

deliberative parties will likely decide to h n d  the new technique. Atter all, one of the goals 

of establishing universal health care is to ameliorate severe and prolonged pain, so the 

deliberative parties will probably prefer a procedure that c m  better achieve such goal, even if 

that rnay cost more. lb7 

Ekpensive but Bene/ifial i" terventions 

One of the questions that rnay arise in the debates on cost-efficiency analysiç is how 

the deliberative parties rnay deal with cases where certain health-care services are extrernely 

expensive but can offer aubstantial benefits to patients. Certainly, if the benefits are 

minimal, there are good reasons for the parties to reject coverage for those interventions, 

Ib7 However, if it turns out that the pain that patients experience afier receiving the 
standard surgery is minimal or temporary, the deliberative parties rnay decide to not huid the 
new treatment. AAer all, given that rnany people are affected by cataract, the total costs of 
h d i n g  the new treatment will be relatively high, and the citizens rnay prefer to spend that 
money on other procedures. 



since such interventions rnay not significantly help to achieve various goals of establishing 

universal health care. However, the issue is trickier if the intervention is believed to be 

highly beneficial and is the only effective intervention for certain patients. 

One of such examples is liver transplants. For those who suffer fiom end-stage liver 

disease, the only chance for them to restore functioning and prevent premature death is by 

receiving a liver transplant. However, the problem is that such intervention method is 

extremely costly. Not only are the procedures and the medicine extremely expensive, there 

is also an absolute shortage of transplantable organs, which are nonrenewable resources 

(Moss and Siegler, 1991). Given our previous analysis of relative importance of rescue 

versus preventive medicine in the long run, would the people in the deliberative democratic 

state agree to fund such high-technology procedures that are extremely expensive and can 

perhaps only benefit few patients?''' 

I argue that the deliberative participants have good prima facie reasons to include 

procedures that are expensive but highly beneficial under the govemment scheme. M e r  all, 

one of the reasons why establishment of publicly-funded health care is essential is that some 

people may need urgent medical help that can prevent premature deaths or restore 

functioning but cannot afford it. Most people can perhaps afford cheaper services or buy 

insurance coverage for such services. However, problems arise when the patient suffers from 

catastrophic illnesses or injuries that may only be corrected by expensive treatments. If the 

governrnent SC heme consistently rejects coverage for expensive but bene ficial treatments, 

then it seems that the system defeats its purpose. 

Moreover, as 1 have mentioned, health-care allocation decisions oflen have more 

impact on the poor than the rich. If the govemment does not fund various expensive but 

beneficial treatments, we can imagine that those who are economically disadvantaged or 

even in middle class probably will not have the resources to purchase such procedures that 

I b s  Part of the reason why relatively few people c m  benefit from such procedure is 
that transplantable liven are extremely scarce. Unless the organ-donation rate increases 
drastically, even if the procedures are being tax-fùnded, most people who need a liver 
transplant to survive still cannot benefit from such intervention method. 



are essential to restore their equality of opportunity, while the rich rnay be able to purchase 

thern.lb9 It is unclear that denying coverage for such beneficial procedures, which can 

ameliorate patients' pain and suffering, restore their fair chance of leading an autonomous 

life, and prevent them from dying prematurely, will be or even should be agreed upon by al1 

parties. AAer all, as 1 mentioned, denying coverage rnay defeat the original purpose of 

establishing tax-funded health care in the first place, and so it is unlikely that the deliberative 

parties will mutually agree to exclude such beneficial procedures from coverage. 

However, my argument does not imply that the deliberative parties would want the 

govemment to pay for al1 expensive but highly beneficial services. Given the high costs of 

such procedures and the fact that resources are scarce, the deliberative parties would 

probably realize that it is simply impossible to provide al1 such services to everyone who 

needs them (e.g., there rnay simply not be enough livers to go around). They would also 

realize that trying to pay for al1 expensive procedures rnay result in the possibility that many 

other equally beneficial services will be sacrificed. These other services may benefit more 

people in the long run, and so people in the democratic state rnay not want to give up such 

services. In this way, to ensure that the allocation policy rnay not sacrifice other important 

services, people in the democratic state may not want the governent to fund ail expensive 

services. 

So the question is, how rnay people decide which of the expensive but highly 

beneficial procedures should or should not be fùnded? If we cannot fùnd or provide every 

expensive but beneficial service, people in the deliberative process still need other cnteria to 

decide which patients should receive pnority. We shall now turn to the question of criteria 

the deliberative parties may use in making such decisions. 

'" This, of course, assumes that the deliberative parties allow a multi-tiered system 
that permits people to purchase services that are not covered by the tax-funded scheme. I 
shall discuss the moral implications of such a system in the next chapter. 



Problern of Responsibility 

One of the criteria that is sometimes recommended for determining whether 

expensive treatments should be h d e d  is that of causal responsibility. In recent decades, 

scientists have found or are getting closer to finding out the causes of various diseases and 

illnesses. The discovery that health status is often affected by persona1 lifestyles or actions 

has prompted many to argue that it is legitirnate for the government to deny coverage for 

expensive services when the injuries and illnesses are "self-inflicted" (Glannon, 1998; Moss 

and Siegler, 199 1). 

In determining whether the deliberative parties al1 have good reasons to accept 

responsibility as an allocation criterion in expensive cases. we need to first clarify what it 

means to Say that someone is responsible for her condition. Glannon (1 998) argues that, if "a 

person has causal control over the events that determine his healthy or diseased condition, he 

is causally responsible for these events as well as for this condition" (p. 33). If the person "is 

able but fails to exercise the control he has in accord with how he reasonably can be expected 

to behave," he is also niorally responsible for his condition (p. 33). In explaining his 

argument, G l a ~ o n  (1998) suggests four cnteria in determining that someone has causal 

control over his or her condition. First, the penon's choices and actions must not be coerced 

by extemal factors or compelled by interna1 factors that may nile out any genuine alternative 

possibilities of choice. Second, the person has to be autonomous, i.e.. capable of reflecting 

self-control regarding the desires. beliefs, and intentions that issue in choices and actions. 

Third, the person has to be able to foresee that his actions are likely to lead to his diseased 

condition in the future.'70 Fourth, there has to be a "causal sensitivity" between the choices 

and actions that a person makes over time and the diseased condition. What this means is 

''O Earlier in this chapter, I argued that reflective citizens would likely agree that 
various important preventive measures, such as immunization and educational programs, 
should be covered by the government scheme. If such measures are in place and information 
regarding various diseases and injuries are publicly accessible, then according to Glannon 
people should be able to foresee the connection behveen their actions and their diseased 
conditions. 



that, holding fixed al1 other extemal elements, if the patient had made different choices and 

performed different actions, he would not have obtained his diseased condition. Notice that 

this causal sensitivity requirement, which is forrnulated in counterfactual terms, allows the 

possibility of multiple causes and still hold the patient responsible for causing his ailment. 

Given that most people are capable of knowing that health-care resources are scarce, 

Glannon (1 998) argues that people should also be capable to infer that such scarcity might 

require some kind of priontization based on control and responsibility. When educational 

programs are in place such that information regarding vazious diseases and injuries are 

widely available, one may argue that a penon cm be expected to follow such advice and take 

various precautions. For exarnple, public announcements and other educational programs in 

the last few decades have wamed people the danger of long-term smoking. There are now 

even explicit signs on cigarette boxes to inform smokers that smoking can cause cancer and 

other fatal diseases. In other words, such warnings are readily available to everyone who 

smokes. If it tums out that one is aware of these wamings and is capable but fails to exercise 

causal control, according to Glannon's arguments it is legitimate to give the patient lower 

priority in receiving scarce medical resources. 

Glamon (1998) reminds us thnt these criteria do not address the issues of virtue and 

vice. Giving smokers lower priority to lung transplants, for exarnple, is not because smoken 

are rnorally bad. Rather, the reason is simply that these people had control over their 

behaviours and thus their conditions but that they did not exercise such control. Refiaming 

the question of priorîty in terms of control and responsibility, we can imagine that these 

criteria apply to al1 sorts of cases regardless of the moral judgement of these respective cases. 

They do not try to single out certain socially unacceptable or morally suspect behaviours. 

For example, they apply to cases where the actions involved may be judged immoral, such as 

H N  infection caused by intravenous dnig use or promiscuity, and also others where the 

actions may be morally neutral, such as skiing accidents caused by inadequate safety 

precaution. By staying away nom the issues of virtue and vice, Glannon's account is 

attractive because it avoids the problems of possible discrimination against certain lifestyles 

or population groups. 



Nonetheless, it is unclear that people in the deliberative democratic state would 

accept Glannon's way of using responsibility as a criterion in making allocation decisions on 

a micro level in most cases. As I have mentioned earlier, Glannon's argument seems to allow 

holding someone morally responsible for causing his condition even if there are multiple 

factors that rnay al1 have contributed to the person's diseased condition. One of his criteria of 

causal control and responsibility, Le., the criterion of causal sensitivity, is fomulated in 

counterfactual terms. If we think about end-stage liver diseases, to satisS Glannon's 

critenon of causal sensitivity, it does not require that al1 or only alcoholics develop end-stage 

liver disease. Rather, it asks whether the patient would have had such disease if he did not 

drink. If the answer is no, then the patient can be considered causally responsible for his 

ailment. This criterion allows other factors CO-contributing to the patient's disease, such as 

genetic facton. 

However, deliberative parties rnay not find such a counterfactual criterion help hl. 

Recall that part of the reason why we need a combination of preventive and curative 

medicine is that we are ignorant of many causal links between lifestyles and diseases or 

injuries. In many instances, there are multiple factors that al1 possibly contribute to one 

having a certain disease or being injured. For esample, it seems that end-stage liver diseases 

are not the result of a single factor. While heavy drinking cnn accelerate and worsen the 

problem, other factors rnay also affect one's chances of developing liver disease. The fact 

that those who do not drink and have taken every precaution rnay still in the end develop 

such a disease shows that there are other contributing factors that are beyond one's control. 

In other words, even if we apply the counterfactual criterion of causal sensitivity, it seems 

that we rnay still Say that drinking is not causally sensitive to alcoholism. ARer all, even if 

the patient had made different choices and performed different action, Le., did not dnnk, he 

could still have developed end-stage liver disease. In this way, it rnay be problematic to 

restrict certain patients access to expensive treatment on the ground that they have causal 

control over their condition. Mer all, it seems that we simply do not have a complete 

understanding of the causal facton that rnay lead to a patient's having a disease, such as 

which of the facton rnay have triggered the disease. In other words, there are epistemic 



restriction on how useful Glannon's counterfactual criterion rnay be. When a disease is 

possibly caiised by a combination of various factors, some of which are unknown and rnay 

not be under the patient's control, we rnay be punishing these patients based on morally 

arbitrary factors. 

Perhaps the deliberative parties c m  restrict Glannon's responsibility criterion of 

causal sensitivity IO single-cause conditions and conditions that have clearly-identified causal 

factors and sequences. If we can clearly establish causal effect between one's action or 

behaviour and the resulting condition, the deliberative parties rnay then take the issue of 

responsibility setiously in making allocation policies for expensive treatments. 

There are three possible reasons why the reflective citizens rnay agree to a 

govemment scheme that does not cover expensive procedures that treat the aforementioned 

single-cause conditions and those that have clearly-identi fied causes. First, resources are 

scarce. Part of the reason why we need to have a deliberative process to resolve various 

allocation dilemmas and prioritize various health-care services is that we rnay not have 

enough resources to provide al1 services that are needed to relieve people's pain and 

suffering, prevent maladies, restore fùnctioning and opportunity, and prevent premature 

deatths. Facing allocation dilemmas, these goals rnay still be too broad to provide guidance 

in resolving such dilemmas. Responsibility allows the reflective citizens an additional 

criterion to resolve these dilemmas by distinguishing various conditions and see which of 

them should be prioritized. In resolving allocation disputes on the micro level. it also helps 

the deliberative parties to distinguish different patients and decide who should have higher or 

lower priority in receiving scarce resources. 

Second, democratic societies that care about autonomy focus on minimizing 

iindeserved, itnconirollable. or morally arbitrary disadvantages.'" In other words, the 

deliberative parties are likely to be sensitive to how one rnay end up in one position or 

''' As 1 mentioned in chapter two, even the UN declaration seems to agree that only 
those who are in dire condition because of factors beyond their control have a "right" to be 
heiped. 



another. They may want to have some ways of explaining economic and social pluralism. 

For exarnple, the deliberative citizens need to be aware of how various social and historical 

factors may have contributed to such inequalities. As we have seen in chapter two, social 

structure and history may have been responsible for various individuals being in certain 

disadvantaged conditions. If it tums out that one's disadvantaged position is the result of 

such social circumstances that are beyond one's control and are thus moraliy arbitrary, there 

are good reasons to correct such unfair result. However, if such social conditions are not the 

cause of one's condition but that an autonomous individual is causally and morally 

responsible for his own condition, then it seems that the resulting disadvantages are not 

uncontrollable or moral1 y arbitrary . In other words, the correction of such disadvantages will 

probably not be the main concem of a democratic society."' 

Third, people in the dernocratic state rnay not wmt to pay for othen' "rnistakes." If 

the patients are also autonomous beings and could have taken precaution to avoid contncting 

a certain disease or getting injured but have fhiled to do so, it is unclear why others have to 

pay for the results of such negligence.17' As Glannon (1998) argues, when people have the 

capacity to control certain events but fail to exercise such control within reasonable 

expectations, they rnay be considered morally responsible for their own conditions and 

thereby weaken their claim to scarce resources. 

These responses have some intuitive appeal. First, as autonomous beings, we have 

the ability to control our behaviours. As we have seen in chapter two, part of the reason why 

the individualist approach of rights is somewhat attractive is that it gives autonomous 

individuals ultimate authority over themselves. It assumes that individuals have the capacity 

'" Certainly, this is highly controvenial, partly due to the difficulty of identifying 
various causes and thus the danger of blarning on possibiy innocent victims. However, as we 
shall see shortly, one may argue that ut least in clear-cut cases one can legitimately employ 
the responsibility model in resolving allocation disputes. 

l n  Recall that libertarians argue that others should have to pay for one's health care 
only if others have caused one's conditions. So if one has caused one's own condition, then 
libertarians will certainly Say that one should have to bear the costs for treating such 
condition. 



to determine what they do and do not want to do and thus have the nght to make such 

decisions on their own. In fact, one of the reasons why some believe that human beings may 

have higher cognitive or even moral values than other beings is that human beings have such 

ability to make decisions for themselves. It also seems that we have to assume that people 

are capable of controlling themselves at least to some extent. Without going into details, 1 

contend that any society has to assume that people have some free will in the sense that 

people are capable of making decisions on their own and can act accordingly. Otherwise we 

need to abolish punishment and c m  never hold people accountable for their actions. 

Second, as social beings, it seems that we should seriously consider how Our actions 

may become a burden on others. In fact, part of the reason why an inclusive deliberative 

approach is attractive in making allocation decisions is that people cannot simply make self- 

serving decisions. They are accountable to each other when their decisions and actions may 

affect others. They have to justify to each other why they will continue to act in certain ways 

when their actions are known to have negative impact on others. In deciding whether 

responsibility should be a factor in making allocation decisions, people who are aware of the 

expenses of treating various conditions that are avoidable have to publicly justify why they 

should not have to exercise such control and at the same tirne be paid for the costs of their 

actions. This discussion and public justification are especially important when the resources 

that are needed to treat some of these self-infiicted conditions (e.g., AiDS caused by 

intravenous dmg use) are disproportionately high. 1 argue that when the deliberative parties 

refiect on the costs of various treatments and the possibility of preventing the need for such 

treatments, they are likely to mutually agree to use causal responsibility as an allocation 

factor. When autonomous individuals have the nght and capacity to exercise their liberty in 

pursuing their life goals, it is unlikely that they can convince other taxpayers that tliey 

themselves should not be accountable for their actions and the consequences of such actions, 

but that others should bear the costs for their actions. 

However, deliberative citizens may still be reluctant to use causal control as a 

criterion for allocating scarce health-care resources among patients because it may conflict 

with one or more of the goals of establishing universai health care. Fint, as 1 mentioned 



before, one of the goals of establishing universal health care is to relieve patients' pain and 

suffenng. This goal has a humanitarian focus that does not seem to rely on the issues of 

autonorny or functioning. It simply relies on the common intuition that everyone wants to 

avoid excessive pain and suffenng. It is therefore unclear that people will mutually agree to 

ignore the needs of those who have caused their conditions when such conditions rnay be 

severely harmful. "' 
Second, we rnay only be able to find out various causal factors by intrusive measures 

that will violate confidentiality and pnvacy. For example, in order to find out how a patient 

is infected with the AIDS virus, we need to look at the patient's previous medical record to 

see if he has received blood transfusion. We also need to find out whether the patient had 

unprotected sex, intravenous drug use, whether his partnen are also infected with the virus, 

and so on. Assuming that the deliberative citizens value their privacy. it is unclear that they 

would use responsibility as an allocation criterion when determining responsibility rnay 

require violation of people's prîvacy. 

Perhaps causal responsibility would only be accepted by the deliberative parties as an 

allocation criterion in some rare cases. For example, when the resources are extremely 

scarce, and that there is clear-cut evidence to show that the patient had causal control over 

her condition, people rnay agree to hold the patient morally responsible for her condition and 

give her lower pnority in receiving the scarce resources, such as organ transplants and other 

extremely expensive treatments. When we simply do not have enough resources to Save 

everyone in need or to protect them fiom pain and suffering, causal responsibility rnay be a 

relevant factor in deciding who should receive pciority in getting such resources. 

Perhaps the deliberative parties will decide to pay for pain-relief services but not 
the expensive matment. So in the case of someone who contracted the AIDS virus through 
intravenous drug use, the party rnay not pay for the expensive cocktail therapy but for pain 
management and hospice care. 
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Khat Else Can We Do? 

In this chapter, I have argued that people in the democratic state who deliberate with 

each other in forming allocation policies will rnutually agree to a decent level of health care 

to ensure that people do not suffer fiom excessive pain, restriction of opportunity range, or 

die prernaturely. Given that resources are scarce and that the public sector can only fùnd a 

portion of services that may help achieve such goals, the question now is whether these 

deliberative parties may mutually agree to allow their fellow citizens to purchase some of 

these insured and uninsured services in the pnvate sector. So far Our discussion has only 

dealt with what the public sector has to provide. tt has been silent on the issue ofwhether the 

private sector can or should be allowed to share the burden of providing people access to 

various medical services. It is to this issue 1 shall tum in the next chapter. 



CHWTER SIX 

THE MORALJTY OF MUL TI-TIERED SYSTEMS 

In the last chapter, 1 argued that it is a legitiniate and also an essential role for the 

govemment to provide a decent level of tax-funded universal health care that is decided by 

an inclusive deliberative process. However, this is not the end of the issue. We still need to 

examine what this role entails and prohibits. For example, does establishing tax-funded 

universal health care imply that tax-payers should not be allowed to purchase various health- 

care services in the pnvate market aller they have contnbuted to the public sector? Will the 

deliberative parties agree that the governrnent has to guarantee not only access but access on 

equal terms and conditions? In other words, do the deliberative parties believe that their 

cornmitment to provide a decent level of health care to al1 prohibits multi-tiered systems? 

Can univenal health care and pnvate market coexist legitimately in a democratic state? 

Some argue that multi-tiered systems, which allow the rich to have access to more 

and possibly better care, are inherently problematic. Many of their arguments concentrate on 

attacking the unequal access in the privately-funded tier. which allows the rich to purchase 

better or additional services. In this chapter, 1 shall argue that this focus is misguided, and 

that we should concentrate on the publicly-funded tier. 1 shsll argue that whether a multi- 

tiered system is defensible depends largely on the strength of the public tier. If various 

mechanisms are in place to ensure a strong public tier that can protect and promote the 

interests of the least advantaged, multi-tiered systems cm be justified despite unequal access 

in the private tier. 

As we have seen in the last two chapters, it is legitimate for the democratic state to 

redistribute resources to establish universal health care. Such provision is important in 

helping to ensure that undesewed illnesses or injuries would not lead to excessive pain and 

suffering or premature deaths. It is also important in permitting people to have a fair chance 

to lead an autonornous life. However, as we have seen in the last chapter, given that 

resources are scarce, there will always be health-care services that are beneficial but cannot 



be covered by the publicly-hnded scheme. The question is, once the tax-payers have 

fulfilled their obligation to redistribute some of their resources to provide a decent minimum 

level of basic health care to all, can they legitimately prohibit certain population groups (e.g., 

the rich) fiom purchasing better or additional services in the pnvate market? At the same 

time, can they legitimately forbid practitioners fiom setting up their own private practices to 

provide vanous services? 

Mulli-Tiered Systerns und Unequal Access 

There is a lack of philosophical evaluation or analytic discussion of the morality of 

multi-tiered systems, although many Canadian economists and political scientists have 

discussed some general concems about such systems. Those who explore the issue of 

j usti fiability of multi-tiered systems O ften employ the arguments of equality and faimess in 

evaluating the relative justifiabilities of single-tiered and rnulti-tiered systems. Those who 

criticize multi-tiered systems argue that people should be considered as equals, and therefore 

everyone should have equal access to various health-care services regudless of his or her 

economic situations. According to these opponents of multi-tiered systems, economic 

positions are morally arbitrary and should not affect one's access to services as important as 

health care. For example, some believe that Canadians support their health-care system 

mainly because it is fair and ensures a uniforrn, high-quality standard of care for al1 citizens 

(Pollock, 1993). Under the Canadian system, people's access to various medically-necessary 

services is not affected by their social or economic status."' The nch and the poor use the 

same facilities, and they have sarne access to the same services. Some argue that the 

alternative, Le., multi-tiered systems, will necessarily affect the quality of care in the public 

tier in a negative way, so that the poor will be using services of lower qualities compared to 

the rich. Opponents of multi-tiered systems argue that such systems, which allow unequal 

- 

However, some believe that there is still unequal access within the public 
system in Canada. Educated and wealthy people visit specialists more often. This may 
be because those who are educated tend to do more research on the services available and 
request for these services more often. 



access in the sense that people who have more economic resources can purchase more or 

better care, are inherently inegalitarian or unfair. They argue that rnulti-tiered systems are 

unjust because individuals should not be allowed to purchase a quantity or quality of health 

care that is greater than or superior to the health care available to everyone else because of 

some morally arbitrary factors, such as their ability to pay. 

While 1 agree that equality is an important concem in evaluating a health-care system 

in a democratic state, this does not imply that multi-tiered systems are necessarily 

illegitimate in such a state. It also does not imply that any system that allows disparity is 

inegalitarian or unfair. As Rawls (1971) says, egalitarianism admits of degrees. Some 

conceptions ofjustice are recogîizably egalitarîan, although certain significant disparities are 

permitted (p. 538). In this chapter, 1 shall argui: that we need to examine inequality within 

the democratic fiamework in evaluating the legitimacy of unequal access in such a state. 1 

shall argue that disparity that is to the advantage of the worst off, or at least does not fùrther 

disdvantage them, c m  be justi fied. I shall argue that the parties will probably agree with me 

that the inter-related arguments of' respect for autonomy, basic equality. consistency, and 

difference principle cm al1 support certain types of multi-tiered systems in a democratic 

state. 

Fuirness and Equality: Do They Require Unifom Access? 

The question that we need to deal with is whether the democntic commitment to a 

fair and equal health-care system implies that we have to prohibit al1 fonns of unequal access 

in such a system. In order to answer this question, let us fint remind ourselves some of the 

reasons why equality plays such an important role in discussions of allocation of health-care 

resources. 

As we have seen in previous chapters, health care is oRen considered special by 

liberal philosophers because it is essential to ensure that people can achieve one of the 

fundamental liberal values, Le., equality of opportunity (Daniels, 1985). Illnesses and 

injuries can hit anyone, and very often such conditions may inflict undesewed suffering or 

take away people's chances to carry out their life plans. In order to ensure that people do not 



have to suffer from undeserved disadvantages caused by illnesses and injuries, some argue 

that health-care resources should not be distributed arbitrarily, but should be allocated in 

such a way that it would effectively and efficiently promote or restore equal oppominity 

range. 

1 agree that a health-care system in the democratic state should consider promoting 

equality of oppominity as one of the most important Factors. As 1 have argued in the last 

chapter, one of the factors that the deliberative parties consider in deciding what services 

should be covered is how various illnesses and injuries may affect people's functioning and 

opportunity range. The deliberative parties who care about equality will try to arrive at a 

mutually acceptable level of tax-funded health care to ensure that people do not have to 

endure excessive pain and suffering, lose fair equality of opportunity range, or die 

prematurely because of various health conditions and poor economic status. 

The question is how much or what kind of equality is necessary. As 1 mentioned, 

there are many forms of equality, and an egalitarian schemr may still allow some foms of 

disparity. When various parties corne together in making allocation policies, how much or 

what kind of equality should be acceptable to al1 parties involved? I have already argued in 

the last chapter that the deliberative parties would realize that there are budget constraints 

such that the tm-hinded scheme would not be able to pay for al1 beneficial services. 

Acknowledging that the govemment cannot provide al1 services but should ensure equal 

access to al1 tau-funded services in the public sector, we need to examine whether that 

implies that various population groups would agree to disallow people fiom purchasing non- 

insured or even some insured services in the pnvate market. 

For the purpose of this chapter, I shall only discuss hvo distinct types of multi-tiered 

systems and examine whether they are in accord with the goals of a democratic s~ciety."~ 

176 There may be other kinds of multi-tiered systems. For example, one can imagine a 
system in which the government only provides limited coverage for some but not al1 citizens. 
In this system, those who are not covered have to purchase their own coverage in the private 

market, pay for various services out of pocket, or rely on charity hospitals to provide them 
access to various essential services. This resernbles the situation in the United States. 
However, since 1 have already argued that the government ought to provide iiniversal 



First, we may have a multi-tiered system in which the govemment is the single payer that 

provides universal basic health-care services while the pnvately-hded non-basic or 

"lwrury" tier provides seMces that are beyond such level. Second, we may have a system in 

which people are allowed to purchase various insured health-care services in the private 

market. 

Private Market for Un insu red Services 

The legitimacy of the fiat type of multi-tiered system that allows people to purchase 

uninsured health-care services is based on two premises. The basic and publicly-funded tier 

fulfils the govemment's obligation to meet its citizens' basic health-care needs and thus helps 

promote equal basic condition for all. Second, the privately-hded tier recognizes the limits 

of communal authority over what one may do with one's pnvate resources and energies 

(Engelhardt, 1992). In other words, it respects the right of individuals to deploy their private 

disposable resources to purchase non-basic services if they so wish. 

Regarding the first prernise, i.e., the public tier ensures that people can enjoy equal 

basic condition regardless of their wealth and social status, 1 have already argued in the last 

two chapters that it is legitimate for the governrnent to enforce redistribution to finance 

(only) basic health care for all. I shall not repeat the arguments here. What 1 am more 

interested in here is whether the second premise, i. e., a multi-tiered system recognizes the 

limits of communal authority and thus the right of individuals to deploy their disposable 

income, is valid. 1 want to examine whether it provides a good justification for allowing 

people to purchase uninsured and non-basic services in the private system regardless of the 

fact that not everyone may be able to afford such services. 

Basic Equalily 

In the 1s t  chapter, I argued that people in the deliberative process should agree that 

the govemment ought to provide a decent minimal range of basic health care. Given budget 

-- 

coverage, 1 will not spend time on this type of multi-tiered system. 



constraints, not al1 services will be covered by the government insurance scheme. There will 

still be various beneficial procedures that rnay not be urgent or necessary to ameliorate 

excessive pain and suffenng, restore people's functioning, or prevent premature death. For 

example, they rnay heip speed up one's recovery or further expand one's activity range. We 

can imagine that a patient with lower-back injury rnay recover faster if she receives not only 

physiotherapy but also daily massage. However, given that resources are scarce, it is 

impractical and urneasonable to fund al1 beneficial services under the public scheme. Given 

budgetary constraints, the deliberative parties rnay decide to pay for the physiotherapy but 

not daily massage. When certain beneficial services are not covered under the public 

scheme, the question is whether the deliberative parties will mutually agree that well-off 

patients should be allowed to purchase such uninsured services, when the poor will not be 

able to afford the same kind or level of care. For example, should the aforementioned patient 

be allowed to pay for and receive daily massage? 

As I mentioned, many who argue against multi-tiered systems believe that a 

cornmitment to equality prohibits a system that allows some people to purchase better or 

more care than others. This implies that the patient discussed above rnay not legitimately 

purchase daily massage if others cannot afford the same luxury. However, this argument 

fails to consider the fact that people in a dernocrûtic state care about not only equality but 

other values as well, such as autonomy. Certainly, the deliberative parties will want to make 

sure that everyone's health-care needs are protected. They will try to protect the well being 

of the poor and make sure that the disparity in access is not unacceptable. In designing a 

health-care system, they will try to ensure that the condition of the indigent and the sick rnay 

not fa11 below a threshold level while others in prîvileged positions are enjoying various 

kinds of luxury. This is why the deliberative parties will be committed to improving the 

condition of the impoverished and strive for equality of basic condition. so that everyone has 

a fair chance to live an autonomous life. Given this cornmitment, they need to ensure that 

the tax-fùnded scheme provides everyone equal access to a decent range of basic health care. 

However, the goals to achieve basic equality and to improve the condition of the 

impoverished do not irnply that the deliberative parties will try to prohibit any inequality 



above the basic level. It also does not imply that they ought to employ a radical or strict 

egalitarian position to guarantee an equal distribution of services such that the state either 

funds al1 beneficial health services or ensures that no one can purchase such services in the 

private market. In fact, our discussion in the last chapter showed that the deliberative parties' 

goal is to try to provide and not restrict access to health care. When the parties are being 

constrained by budgetary limits and cannot provide al1 beneficial services, it seems 

unreasonable for them to prohibit people fiom getting such services on their own. It is 

unclear how the opponents of multi-tiered system of this sort can publicly justify to others 

their judgement that no one should be allowed to provide or purchase uninsured services in 

the private market. This problern arises partly because another goal of a democratic state is 

to promote and protect people's autonomy. Given that people have to respect each other's 

choices when such decisions do not h m  others, there are good reasons why the deliberative 

parties will not want to forbid each other fiom using their disposable incorne to purchase 

uninsured services. 

Protection of Autonomy and Unequal Access 

The last point bnngs me to another important justification for a multi-tiered system 

that allows people to purchase uninsured and possibly luxury services in the private market. 

Recall that one of the reasons why liberals advocate for tau-funded health care is partly 

because having a decent minimum level of lrealth is essential to pursue one's self-chosen life 

plans and live as fully functioning citizens. When people do not have access to various 

essential preventive and curative treatments because of their economic conditions, they are at 

an unfair disadvantage, since their chances of remaining healthy or recovering h m  ilinesses 

and injuries are low. This in tum implies that their chances of leading autonomous lives can 

be or are severely reduced. As Daniels (1985) argues, health care is important because it is 

closely linked to one's ability to achieve fair equality of opportunity. Given that people in a 

democratic state worry about autonomy, which provides a justification for tax-funded health 

care, people in the deliberative process will probably try to ensure that the resulting system 

does not overly reshict taxpayers' liberty to use their disposable resources the way they see 



fit. They will probably also refrain from forbidding people to enter into various agreements 

that do not h m  others. For example, the deliberative parties are unlikely to disallow people 

fiom purchasing uninsured services, or prohibit health-care providen h m  entering into 

agreements with people to supply various health-care services. 

Engelhardt (1992), for exarnple, argues that the most fundamental justification for 

allowing private health care is that no one has the secular moral authority to forbid it. 

Certainly, as 1 have argued in chapters two and three, there are lots of problems with the 

extreme libertarian view, which does not even allow a tax-hded public tier to help those in 

the most desperate conditions. However, granting that the multi-tiered system at stake does 

have a publicly-funded tier that provides a decent minimal level ofbasic health care to ensure 

that no one's condition falls below a threshold level, it seems that there are good reasons to 

Say that various deliberative parties cannot legitirnately forbid each other from buying or 

selling uninsured health care in the private market. In a democratic society, which adopts a 

thin theory of the good, individuals are in general allowed to find employment of their choice 

and use their disposable resources to pursue their own concepts of a good life.17' In other 

words, individuals may freely engage in various activities or enter various types of contracts 

that rnay fit their rational life plans or enhance their well-being. Once the citizens have 

discharged their civic duty to contribute to the universal health-care system, they should be 

allowed to purchase uninsured and possibly "luxury" services that suit their concepts of a 

good life, as long as they do not harm others by doing so. 

Consisten cy Argument 

What is interesting about this autonomy argument is that liberal states do respect 

people's autonomy regarding what they can do with theu disposable resources. For example, 

in welfare states such as Canada, after citizens have discharged their civic duties by paying 

- -  - - 

17' By disposable income, 1 mean the afîer-tax income. Given that the democratic 
state tries to protect the autonomy of its citizens, it has to refrain from charging its citizens 
too much tax or preventing h e m  from using their afler-tax income as they see fit. 



their taxes, those individuals who can afford other luxury items such as high-end housing, 

gourmet food, and designer clothing are allowed to use their disposable income to purchase 

them. If they so choose, they rnay also go on a vacation or join a health club, both of which 

rnay enhance their well-being. However, it is unclear why opponents of multi-tiered 

systems treat non-basic health care differently from other luxury services. It seems that a 

state that allows its citizens to purchase various non-basic and possibly luxury services that 

are directly related to their well-being cannot consistentiy forbid hem fkom buying non-basic 

health care in the private market. Iftaxpayen are allowed to purchase other non-basic goods 

even though not everyone can afford the same luxury, then by analogy those individuals who 

wish to purchase other uninsured health care services should be allowed to do so. For 

example, a patient with muscle injuries rnay purchase a Jacuzzi to help ease his minor muscle 

pain and hire a domestic helper to help him with housework. He rnay also want to purchase 

a massage chair that c m  provide additional relief. However, if individuals rnay purchase 

these services and products to improve their recovery chance and enhance their well-being, 

then they should also be allowed to purchase additional health care that rnay achieve the 

same purpose. For exarnple, if a hospitalized patient would like to have her own private 

room, or if another patient with back injury would like to have daily massage in addition to 

his physiotherapy, respect for autonomy and the consistency argument require that they be 

allowed to purchase such services. 

Conceptual Diflculîy and Practical Concern 

The issue about how various services can al1 enhance well-being but are somehow 

available in the pnvate market in the liberal state brings out one of the two other difficulties 

in preventing people from also purchasing uninsured health-care services in the private 

market. The first one is a conceptual issue. It seems that if the deliberative parties decide to 

allow people to purchase other goods and services but not various non-basic health-care 

services, they need to not only distinguish health-care from non health-care services but also 

point out why they are morally different. For example, in forbidding people h m  purchasing 

uninsured health-care services, we have to decide whether "health" clubs and spas are 



considered "health-caret' services, and whether health-enhancing products such as better 

mattresses and pillows are also "health-care" products. We also need to determine the status 

of health-food stores that sel1 vitamins and so on. What makes this process of demarcation 

difficult is that, these establishments and products can contribute to one's well being and 

fitness. In fact, they may be considered "preventive" and "curative" measures in the sense 

that they can help those who purchase these services and products from getting sick or to 

recover faster. So the question is, how do we decide which of these facilities and products 

should be considered "health-care"? And for those services that are not considered "health- 

care," how do they morally differ from other services that also enhance people's well-being 

such that they should be available in the pnvate market? 

If we adopt the expansive notion of health as proposed by the World Health 

Organization, which defines health as "not merely the absence of disease but complete 

physical, mental, and social well being," it seems that almost any service that can enhance 

one's well being can be considered health care. This rnay create a problem for opponents of 

multi-tiered systems, because they will have to prohibit a wide vanety of activities and 

establishments that cari al1 enhance people's physical and mental well-being. Not only do we 

have to disallow people who are economically advantaged from taking yoga classes or 

buying an exercise machine, we will also have to forbid people from going on vacations. It 

seems that the deliberative parties who care about people's autonomy will probably not want 

to accept such restrictive regulations. Moreover, as 1 mentioned earlier, it is inconsistent for 

the deliberative parties that try to find ways to improve people's health status by establishing 

tax-funded health-care scheme to forbid people to purchase other services that rnay also 

improve their conditions. 

One rnay argue that the deliberative parties do not have to accept the World Health 

Organization's broad definition of health. They may adopt a narrower undentanding of 

health and health care and simply disallow people to purchase services that are considered 

health care. Putting aside the problem of deciding how broad or narrow this undentanding 

of health care should be, it seems that even if we adopt a narrower undentanding of health, 

we still have the difficulty of explaining why non-basic health care is morally different h m  



other luxury goods and services. If ail these services can enhance one's well-being and 

contribute to restonng people's opportunity range, why would calling something "health 

care" make it morally special such that we c m  prohibit people Erom purchasing it in the 

private market? 

Besides the problem of dernarcating non-basic health care fiom other luxury services 

and giving the former more moral weight, we also need to consider how far we are willing to 

go to prevent people fiom purchasing uninsured services. AAer all, there are private clinics 

and hospitals in many countries. If'we want to prevent the nch fiom purchasing uninsured 

and possibly luxury services, do we want to stop them €tom going abroad to purchase such 

services? Unless the deliberative parties are prepared to also forbid each other fiom going 

out of the country, they simply cannot stop everyone who can afford private health care fiom 

purchasing vanous non-basic ser~ices."~ The only difference will be where these people 

may purchase their services. So the question is how far we want to go to forbid people from 

buying uninsured services. 

P urclrasing Insured Services in the Privute Market 

Now the question is, if resources are scarce and the deliberative parties want to 

respect people's right to use their disposable resources, do they have to stop at allowing their 

fellow citizens to purchase uninsured services? in this section, I shall use the aforementioned 

arguments of basic equality, autonomy, and consistency to also support a second type of the 

rnulti-tiered system, which allows individuals to also purchase various publicly-funded 

health-care services in the private market. If a wealthy individual has paid her taxes to 

support a well-designed public tier, respect for her liberty demands that she should be 

allowed to purchase not only uninsured or luxuiy services but also insured health services in 

the private market. If purchasing private services does not h m  others, it seems that the 

deliberative parties are unlikely to ban private medicine. They probably will have difficulty 

''' It may stop those in the middle and lower classes fiom doing so, but probably not 
those who are in upper income groups. 



justifilhg to each other why people cannot use their disposable resources as they see fit, 

when their doing so does not harm others in the polity. The deliberative parties will realize 

that forbidding people to purchase insured senices in the market rnay violate one of the 

goals of such a state, i.e., to protect and promote its citizens' freedom, especially if they have 

already contributed to the public tier. Monopolizing various insured services under the 

public sector and not allowing citizens to go outside the public system or practitioners to set 

up their own private facilities to serve their patients violate respect for people's autonomy 

and so probably will not be mutually agreed upon by the deliberative parties. 

While this type of multi-tiered system rnay promote autonomy by allowing those who 

can afford private health care to purchase services "on their own ternis," it is oRen attacked 

For its apparently inegalitarian implications. Some argue that while there rnay bc goodprima 

facie reasons for allowing individuals to purchase the same basic services in the private 

market, there are other moral reasons why such a system is overall unjustifiable. First, some 

argue that a supplementary tier is inconsistent with the pnnciple oftreating people with equal 

respect. They argue that ssuh a tier is likely to lead to the problem of unequal access based 

on morally arbitrary factors. We cm imagine that access to higher-quality services rnay 

depend not on needs but on one's ability to pay. For example, some worry that under a 

multi-tiered system the rich rnay be able to jump the queue and receive faster access to 

services that are rationed in the public sphere (Daniels, 1998). Such inequality in a 

democratic state seems problematic, because "allowing pnvate resources to advantage people 

with something so basic as better functioning or more life undercuts our belief in the 

fundamental equality of persons" (Daniels, 1998, 34).'79 The pnvate tier is considered a sign 

of disrespect for the equality of person (Daniels, 1998). 

Second, opponents of multi-tiered systems wony about the effect of such a 

supplementary tier on the publicly-hded tier. They argue that the emergence of a pnvate 

tier rnay undemine the provision of the best affordable health care to the public sector. So in 

179 However, it seems that whether "better functioning" is problematic depends on 
whether such improvement achially translate into unequal opportunities. 



the end the poor will be covered by a public insurance scheme that is severely restricted 

while the rich can enjoy a much wider range of high-quality procedures (Taft and Stewart, 

2000).'" For example, the presence of a supplementary tier may raise costs in the public 

sector, since the latter has to pay more to compete for doctors. At the same tirne, the 

presence of a private tier that provides quicker and better access may create considerable 

envy "that would undercut the sense of social solidarity needed to preserve the basic system" 

(Daniels, 1998,33). 

1 agree with these writers that people should not have to suffer fiom morally arbitrary 

factors, such as their social and economic positions. As 1 have argued, the deliberative 

parties would likely agree that the strte should ensure that its citizens do not lose their fair 

equality of opportunity due to illnesses and injuries that they cannot afford to treat. 1 also 

agree that a legitimate system in a deliberative state has to give everyone equal respect and 

concem. In this way, if the presence of a private tier necessarily undermines equal respect 

for persons and the provision of affordable and quality health care in the public sector, then a 

multi-ticred system is objectionable. Now the question is whether multi-tiered systems that 

allow people to purchase insured services in the private market are guilty as charged. 

Issaces of Equality of Respect and Concern 

1 shall discuss the impact of the private system on the public system later in this 

chapter. In this section, let us examine the charge that the private tier in the multi-tiered 

system undermines our cornmitment to equality of persons (Daniels, 1998,34). Some equate 

allowing people to have more rapid access to services with giving them moral priority and 

treating others with less respect. This is a serious charge, given that one of the goals of a 

democratic society is to achieve basic equality by minimizing the effects of undeserved 

disadvantages (and advantages). As Rawls (1971) says, the fundamental rîght to equal 

I BO As we shall see later in this chapter, the success of Hong Kong's multi-tiered 
system in providing a wide range of hi&-quality services cast some doubt on the assumption 
that two-tiered systems necessarily result in the poor not receiving adequate care. 



respect is owed to human beings as moral persons irrespective of their social positions. 

Ronald Dworkin (1977), who also is concemed with the fundamental right of being treated 

with equal concem and respect, similarly argues that the state "must not distribute goods or 

opportunities unequally on the ground that some citizens are entitled to more because they 

are worthy of more concem" (p. 273). Bearing in mind this requirement, it seems that one 

may argue that the deliberative parties simply cannot mutually agree on a hedth-care system 

that will undermine such cornmitment. 

However, it is unclear exactly how a multi-tiered system that allows people to 

purchase insured services in the market is guilty as charged, when thepublicly-/unded lier 

does provide equal access to basic lrealth cure. The tax-funded scheme provides access to 

everyone regardless of economic and social position. Such a scheme ensures that people do 

not have to suffer fiom various illnesses and injuries that may take away their normal 

functioning and opportunity, or affect their status a s  fblly functioning citizens. The universal 

sphere is designed under the inclusive deliberative approach to guarantee equal concem and 

respect. It involves al1 the parties who rnay be affected by these decisions and considers their 

concems and interests. By deliberating with each other in coming up with a system ihat is 

acceptable to all, the resulting scheme meets the reciprocity requirement and thus treats 

everyone with equal concem and respect. The parties a11 agree that the public sphere c m  

fulfil the goals ofestablishing universal health care in the sense that this sector prevents and 

corrects various health problems that may diminish one's chance of achieving equality of 

opportunity . 
1 f the public1 y- funded tier effectively protects people fiom al1 social and economic 

positions from suffering From illnesses and injuries that rnay diminish their fair equality of 

opportunity, then it seems that the deliberative parties' obligation is fulfilled. There is no 

other obligation to ensure that some people cannot buy the same or additionai services in the 

l a '  Certainly, the deliberative parties can always decide to put more money in the 
health-care system, perhaps by charging more taxes or limiting other services. Putting aside 
some concems 1 raised in previous chapters regarding both of these methods, it seems that 



In order to understand why the commitment to fair opportunity and equaiity does not 

prohibit multi-tiered systems, we need to distinguish two different understanding of the 

requirement of equal concem and respect. First, there is the right to equal treatment, that is, 

"to the sarne distribution of goods or oppominities as anyone else has or is given" (Dworkin, 

1977,273). Second, there is the "right to treatment as an equal" (Dworkin, 1977,273). This 

right requires that everyone's concems be taken into account in making policy decisions. 

As Dworkin argues, the right to treatment as an equal is the fundamental right under 

the liberal conception of equality, and is thus the notion of interest here."' This concept 

requires that people's concems are given equal weight in the deliberative process, such that 

the poor's and the nch's interests are al1 being sewed. 

1 argue that once the parties have mutually agreed on the structure and design of the 

public tier, they have fulfilled the goal or requirernent of promoting and protecting equal 

respect and concem. A s  h g  as the piiblic tier continues to serve the interests of all, it fulfils 

the egalitarian commitment to promote and protect equal respect and concem. This 

commitment does not imply that we have to forbid those who can afford some level of 

private health care from purchasing it with their disposable resources. 1 do not deny that a 

multi-tiered system for basic health care implies unequal access in theprivate tier. However, 

1 am not saying that those who can afford pnvate health care are worthy of more concem. 

Rather, there are simply no legitimate reasons for restncting their freedom to use their 

disposable income as they see fit. We also need to bear in mind that unequal access by itself 

is not always problematic in a democratic state. If disparity in access does not translate into 

disparity in opportunity range, then unequal access to health-care resources is not 

illegitimate. 

we still have to deal with the budget constraint. In other words, the deliberative parties have 
to determine what level of health care to restore functioning and so on is legitimate within 
the budgetary limits. Once they have decided on the reasonable level of tax-funded health 
care, whatever that level may be, then it seems they have fulfilled their obligation. 

'*' The more restrictive right to equal treatment, Dworkin (1977) argues, applies only 
in certain special circumstances, such as equal voting power. 



Consistency Argument Revisited 

Another problem of employing the argument of equal respect and concem to justify 

forbidding multi-tiered systems is that inequality in other sectors is allowed in a democratic 

state. Daniels (1 998), for example, acknowledges that it is difficult to single out restriction 

on inequalities in health care. I have already argued that respect for people is preserved in a 

multi-tiered system that has a strong public tier that is agreed upon by al1 the deliberative 

parties. Even if for the sake of argument we join the opponents of multi-tiered systems in 

assuming that self-respect is somehow undercut when society endorses private health care, it 

is unclear that this concem applies only in the health-care scenario. For example, inequality 

in shelter creates differences in well-being and may have impact on people's self-respect. 

Other things such as education and food are also closely c o ~ e c t e d  with basic well-being 

(Buchanan, 1991). Nonetheless, arguments against distribution inequalities that rnay 

undermine self-respect have not expanded into these areas. For example, Daniels seems to 

realize and accept the fact that the rich in most democratic societies are still allowed to use 

their economic resources to live much better lifestyles. Although his intuitive reaction is 

against tiering in health care, he realizes that we do allow disparity of living standard. In 

fact, people who are against multi-tiered systems in health care usually do not seem to think 

that we should also impose the sarne living standard on everyone. For example, they are not 

prepared to argue that we should al1 live in public housing, or that we ought to prohibit 

people from buying gourmet food or high-end housing, even though such "basic" but 

possibly better-quality items may enhance one's well-being and are only available to those 

who can afford them. At the same time, although education can significantly expand one's 

opportunity range and people with different educational levels oflen have varied opportunity 

ranges, most (if not all) liberals are not willing to argue that we should stop people fiom 

pursuing higher education if not everyone can dford to do so.lS3 Perhaps these writers also 

I a 3  Perhaps one can argue that the consistency argument only shows that we should 
also disallow inequality in these other areas. In other words, we c m  simply forbid unequal 
access in not only health care, but also housing and education. While such a move can 
perhaps avoid the problem of inconsistency, one may question whether the deliberative 



realize that fellow citizens and the state have limited authority over what people rnay do with 

their expertise and disposable income. I agree that it is legitimate for the govemment to tax 

people to finance various social programs that are in common or shared interests. However, 

it is more problematic for the govenunent to prohibit taxpayers from enhancing their well- 

being or further expanding their opportunity range once they havefitljlled their obligatioit to 

support the public tier. If my opponents believe that taxpayers should be allowed to 

purchase other higher-quality basic goods in the private market regardless of the fact that the 

poor may not have access to such goods, for the sake of consistency they have to agree that 

taxpayers should also be allowed to purchase insured health-care services in the pnvate 

market.'8J 

Effects of the Private System on the Public System 

The second argument that opponents of multi-tiered systems employ is the argument 

of effect. Some argue that the ernergence or the presence of a privately-funded tier can be 

detrimental on the publicly-hnded system. Ron Pollock (1993), for example, argues that a 

single-tiered social insurance system creates a political constituency for high-quality health 

care that is unattainable in multi-tiered systems. The widely-held assumption is that, when 

the rich cm purchase better-quality care in the private market, there would be less political 

pressure on politicians to maintain and improve the program. This cm be worrying for the 

deliberative parties, since the end result may be a lower-quality tier for those who depend on 

the publicly-funded tier, and thus the poor rnay suffer from undeserved disadvantages and 

have difficulty achieving equality of opporuinity. In other words, even if the deliberative 

parties initially agree on providing a range of services that are essential to protect people's 

fair equality of opponunity range, it is conceivable that when private health care is available 

parties will choose such a state that does not allow people to use their disposable income as 
they see fit. 

'" Daniels (1988) himself admits that there is something odd in restricting the strict 
egalitarian view to health-care systems. He acknowledges the concem that if we want to 
push toward sûicter egalitarianism in a consistent way, we need to do so across the board. 



the nch will start to withdraw their support for the public tier and refuse to contnbute 

(Globerman and Vining, 1996; Pollock, 1993). Without their fuiancial and political support, 

the public tier rnay not fi~lfil its goal of protecting the indigent fiom being disadvantaged by 

their health status and poor economic conditions. 

Opponents of multi-tiered systems are also worried about the decreasing availability 

of affordable health-care workers in the public tier. They worry that the establishment of 

private facilities rnay bid health-care providers away from the publicly-financed sector, 

thereby creating shortages in the public sector (Taft and Stewart, 2000). If the public tier 

wants to compete with the private tier for good doctors, it  will have to pay more, such that in 

the end the costs of services in the public tier will increase, underminhg the possibility of 

providing affordable and high-quality health care in the long run. In this way, the presence 

of a private market may affect the strength of the public tier and its ability to protect people 

from suffering excessive and prolonged pain, losing fair equality of opportunity, or dying 

prematurely. Given the potentially detrimental effect of the private tier on the public tier, 

one rnay argue that my assumption that a multi-tiered system can maintain a strong universal 

public tier rnay collapse. 

It is unclear that the effect of the presence of a pnvate system on the public scheme is 

as straightforward as opponents of multi-tiered systems may believe.In5 It seems that how the 

supply and demand of health-care workers depends not on one simple factor but on multiple 

factors, such as the way citizens think of their cornmitment to the weil-being of others, how 

doctors think of their role, and so on. Globerman and Vining (1996) do not deny the 

possibility that public facilities, which lose their position as monopolistic buyen of such 

services, rnay have to pay more for medical staff. However, they dispute the assumption that 

the emergence of private health care rnay bid the best health-care providers away from the 

public sector, thereby creating shortages in the public sector or leaving the less qualified 

practitionen in the public sector. They point out that the long-nui supply of medical staff is 

lS5 As we shall see later in this chapter, the presence of a pnvate tier in Hong Kong 
has not compromised the services in the public tier. 



relatively elastic (Globerman and Vining, 1996). In this way, it is unclear that there will be a 

shortage of doctors working in the public sector simply because of the presence of the private 

sector. 

Regarding the possibility of decreasing political and financial support for the public 

tier, it seems that whether those who are economically advantaged rnay stop supporting the 

public tier partly depends on the quality of care in this tier. If the services are of good 

quality, then the nch who have already paid towards such a tier would probably not want to 

pay extra and buy expensive services in the private tier.lS6 As 1 have already argued, the 

deliberative parties probably will have mutually agreed on an adequate level of basic health 

care to be provided in the public sector. Granting this, the rich have good reasons to 

continue using and supporting this sector.ls7 Even though the private tier may be present, 

there is no reason to think that the rich will totally abandon the public tier. 

Globerman and Vining (1996) also point out that linkages between public and private 

financing efforts are very cornplex. Fint, they note that there hûs not been any 

comprehensive theoretical or empirical study on the public finance dynamics of a mixed 

health-care financing system. They caution those who simply assume that multi-tiered 

systems or the presence of pnvate insurance necessari(v lead to less political support and 

public financing, thereby lowenng the quality of services provided in the public system. 

AAer all, the existence of a predominantly privately-funded system in Canada did not prevent 

the implementation of an essentially al1 publicly- funded program in 1960s. Even when 

increases in private expenditures on health care have taken place in Canada in recent years in 

part as a reaction to cost containment strategies in the public sector. the absolute increases in 

'" For example, in places such as the United Kingdom and Hong Kong, many 
taxpayen who can afford to purchase private health care still continue to use the public 
system. 

"' One rnay question whether the private system cm even s w i v e  if the public 
system is of hi&-quality and that the nch continue to use healthîare services there. As we 
shall see later, perhaps those who are economically advantaged will visit the private facilities 
for minor health problems not because of better medical services but for convenience reasons 
or opportunity-cost reasons. 



private expenditures have not led to decreases in public expenditures. While Globeman and 

Vining do not deny the possibility that public financing might have grown or expanded had 

private financing been unavailable, they are reluctant to accept the "simple argument that 

existing levels of funding under the public financing scheme will inevitably be eroded by 

allowing growth in private financing programs" @p. 85-6). 

I argue that the ongoing inclusive deliberative process that 1 have proposed can also 

help sustain political support for the public tier. First, when al1 parties that are affected by 

allocation policies are involved in the decision process, the rich cannot dominate the 

decision-making process in such a way that the interests of the disadvantaged would be 

ignored by a multi-tiered system. As 1 have argued in the last two chapters, the resulting 

health-care system has to be mutually acceptable. In other words, it has to be approved not 

only by the dominant and majority groups but also by those who are in the minority groups. 

Such a process cm help to ensure that various parties understand each other's needs and 

concems and take into account such concerns in making allocation policies. Given that the 

voices of the indigent are heard and considered and that they are given the power to voice 

their concem, the inclusive deliberative pmcess also helps to ensure that the resulting rnulti- 

tiered health-care system meets the requirement of equal concem and respect. Ongoing 

delibention ensures that the emergence of a pnvate tier does not compromise the quality of 

care in the public system such that it fails to fulfil the goals of establishing universal health 

care. The parties will regularly revisit the issues to make sure that the public system 

continues to protect people ftom suffering excessive pain, losing functioning and 

opportunity, and dying prematurely. 

Second, when the parties deliberate to establish a health-care system that can protect 

shared or conmunal interests, the rich who see themselves as part of a community rnay be 

reluctant to ignore the needs of the impovenshed. As I argued in chapter three, those who 

are econornically advantaged may see themselves not as utility maximizers who have no 

comection to other citizens but as a member of the larger community. As such they rnay 

attach symbolic importance to joint effort in promoting a healthy population and in relieving 

the suffering of those in dire need. What they care about may not be simply whether they 



can purchase high-quality health care in the private market but whether fellow citizens also 

have access to essentiai services. After all, if the rich only cared about their own access, they 

could simply purchase pnvate services in a pure market that provides no publicly-funded 

health care. However, 1 have argued that the deliberative parties, including the rich, will 

probably not adopt the pure market system. When people deliberate as fellow citizens who 

care about the welfare of each other, it is more likely that they will agree to support services 

that c m  improve the well-being of the indigent. 

Third, as 1 have also argued in chapter three, the nch may enjoy various spillover 

effects fkom a healthy population, which justifies coercive redistribution to continue 

supporting the public tier. So regardless of whether they themselves are purchasing their 

own health care in the private market, they are obligated to contribute to the public tier. In 

other words, 1 argue that tax-cuis to reduce coverage for essential services in the public sector 

would probably not be approved by the deliberative parties. 

Egalitarianism of En vy and Egalitarianisni of Altruism 

If a multi-tiered system does not violate the principle of equal respect and concem or 

compromise the quality of services provided by the public sector, it seems that there is little 

reason why the deliberative parties will want to prohibit the emergence of a private sector. 

Some philosophers have argued that those who oppose a private market for insured 

services may hold an egalitarianism of envy in the sense that they rnay want to achieve 

equality by depnving those in better economic positions of possible benefits. It involves 

"cutting one person down to size in order to bring about that penon's equality with another 

person who was in a previously disadvantageous position" (Nielsen, 1992, 109). As 

Engelhardt (1996) points out, an egalitarian of envy would prefer a world in which 

individuals are equal rather than some individuals having greater benefits. He or she may 

attempt to achieve equality by worsening the situation of those who are currently better off, 

regardless of whether that may benefit the least advantaged. This position suggests that it is 

legitimate to take away the advantage or benefit fiom those who have more so that they are 

levelled to the position of those who have less. In applying this principle to the health-care 



scenario, those who hold that an egalitarianism of envy is justified will prefer a system in 

which, everything else being equal, everyone has the same access rather than some people 

have greater access to health-care resources. 

The question is, would the deliberative parties accept an egalitarianism of envy and 

ihus disallow taxpayen fiom purchasing insured services in the pnvate market? Perhaps not. 

As 1 argued before, while equality is one of the important values, it is not the only value 

shared arnong the people in the democratic state and thus they may not want ta achieve strict 

egalitarianism at al1 costs. As autonomous beings, people in the democratic state also care 

about people's fieedom to cany out their life plans as they see fit. They probably do not 

want the govemrnent or their fellow citizens to restrict their actions and li fe plans, so long as 

they do not h m  others. In fact, respect and concem for their fellow citizens require that 

people should be allowed to carry out their own life plans, including how they may use their 

disposable resources. As Ronald Dworkin (1977) says, the govemrnent has to treat its 

citizens "as human beings who are capable of foming and acting on intelligent conceptions 

of how their lives should be lived" (p. 272). When we think about this concept of concem 

and respect in the deliberative fiamework, the deliberative parties have to treat others as 

rational beings who cm decide for themselves how they should live their lives. When they 

think of others as rational agents who have their own interests and moral visions, they 

probably will not want to overly restrict what their fellow citizens may do with their 

resources. Moreover, the well-design4 public tier ensures that everyone has access to 

essential health care and thus the citizens' interests are being prornoted. This tax-funded tier 

that is agreed upon by al1 parties ensures that people do not have to suffer fiom excessive 

pain, loss of functioning and opportunity, and premature death. As long as their interests are 

protected, they would not disrigrec with a health-care scheme that allows taxpayers to 

purchase pnvate health care. 

Rawls (197 1) believes that the contracting parties in a well-ordered society would not 

be strongly inclined to act or make decisions out of envy. As he argues, envy is 

disadvantageous to all. When we envy people in superior situation and are willing to deprive 

t hem of their greater bene fits, these people in the better situation may become anxious to take 



precautions against the hostile acts that may result from such envy. In the end, envy is 

collectively disadvantageous, since the envious parties may do things to make everyone 

wone off so as to reduce the discrepancy. 

Not only is envy against the people's rational self-interests because it may lead to 

poor results, 1 argue that the deliberative parties would probably not disallow their fellow 

citizens from buying pnvate health care out of envy. The inclusive deliberative approach, 

which is designed to transform the way that people think about their relationship with each 

other, is likely to minimize il\-will among the deliberative parties, such that they would not 

make decisions out of envy. It is unlikely that they would reject multi-tiered systems 

because of some extemal preference, that is, "a preference for one assignment of goods or 

opportunities to others" (Dworkin, 1977,275). ARer all, decisions that are based on extemal 

preferences discriminate those who are being constrained "precisely because their conception 

of a proper or desirable form of life is despised by others" (p. 276). 

1 argue that deliberative parties who care about each otherts well being and try to find 

solutions or make policies that are mutually acceptable are likely to adopt the egalitarianism 

of altruism instead. This understanding of equality appeals to the syrnpathy ofothers to help 

those suffering (Engelhardt, 1996). This form of egalitarianism does not worry about 

whether some people have more than others. Rather, it is rnainly concerned about whether 

some people suffer excessively or lose their fair opportunity range. It is not inequalityperse 

that is problematic, but that some people's conditions are below a threshold level, since such 

poor conditions cm take away people's chance to live autonomously as fully fùnctioning 

citizens. A commitrnent to equality does not imply that we have to "even out" everyone's 

condition, but to improve the condition of those who are les t  advantaged. ln trying to 

understand each otherts concem and to find a way that can address people's needs, 1 argue 

that the deliberative parties would likely adopt egalitarianism of altruisrn as a principle in 

deciding what an acceptable health-care system should look like. In other words, they would 

try to provide necessary services to those who need hem, but not to forbid the nch who 

might be able to from purchasing them in the pnvate market. 



Diflerence Priiiciple and Multi- Tiered Systems 

What the previous arguments imply is that liberal egalitarianism does not rule out the 

possibility of disparity. What affects the legitirnacy of such disparity or inequality is whether 

it benefits the indigent, or at least does not disadvantage them fùrther. 1 argue that the 

deliberative parties who care about autonomy and equality will likely adopt Rawls' (1971) 

difference principle in their deliberation. This principle is helpful becausz it provides the 

parties a way to evaluate the issue of'inequality. As a liberal egalitarian, Rawls strives for 

equal basic liberty. However, this cornmitment does not stop him from adopting the 

difference principle, which allows inequality in resource distribution, if the inequality c m  

benefit the les t  advantaged. What Rawls is interested in is whether such economic disparity 

or difference in access may benefit those who are wont off. 

This principle implies that whether a multi-tiered system is justifiable depends, at 

least partly, on whether such a system may in fact benefit everyone, including those who 

camot afford pnvate healih tare."' As long as a multi-tiered system benefits everyone, such 

a system is not illegitimate. As Rawls (1971) says, social and economic inequalities are not 

inherently unjust. They are illegitimate only when such inequalities are not to the benefit of 

the least advantaged. In other words, the distribution of health-care resources need not be 

equal; it only has to be to everyone's advantage. '" In fact, liberal egalitarians who give 

priority to the indigent mayprefer an outcome that has greater inequality, if such inequality 

makes the impoverished better off (Temkin, 1993; Glannon. 1999). 

With the difference principle or what Glannon (1999) calls the priority principle, 

what we are not trying to compare the position of the worse off to the well off in relative 

Lamy Temkin (1993), for example, suggests that we should not attach weight to 
inequalityper se. In cases where no one is made worse off by an unequal system, especially 
in those situations where everyone is better off in an unequal rather than equal system, it is at 
least plausible to Say that the unequal system is better. 

Rawls (1971) adds an additional condition: that the principle of greatest equal 
liberty not be violated. This first principle of justice, which is lexically pnor to the 
difference principle, requires that the principle of equal liberty has to be satisfied before we 
can consider the difference pnnciple. 



tenns. In examining whether a multi-tiered system is beneficial to the least advantaged, we 

need to find out whether the emergence of a private tier would result in those who depend on 

the public tier being worse off or better off in absolute terms regarding the decent minimum. 

We need to examine how the indigent rnay fare in the public tiers of the single- and multi- 

tiered systems respectively. If tienng can help improve the condition of the worse off in the 

sense that the indigent may benefit more in the public tier of a multi-tiered system than in the 

public tier of a single-tiered system, the former system can be a legitimate way of 

distributing health care. 

So, how rnay this work? Two arguments of efficiency support my view that the 

presence of a private market may be beneficial to the indigent. First, one rnay argue that the 

presence of a parallel private system can provide the public tier a point of cornpanson 

(Gratzer, 1999). The information collected in the private system relating to treatment 

utilizations, costs, and outcornes could pressure administrators in the public tier to watch 

their own results and motivate them to be more enicient and effective. Gratzer (1999). for 

example, calls this the "Federal Express method of health care reform" (p. 181). When 

consumers directly compare the costs of the same or similar services provided by both the 

courier and the post office, the latter has to be more accountable and find new ways to lower 

the costs of services. Similarly, when the profit-onented pnvate tier constantly tries to find 

more efficient ways to provide services, it forces the public system to also bz more 

efficient. 

Second, if we allow the rich to purchase essential services in the private market, those 

who can afford various services rnay purchase them in private facilities, thereby shortenhg 

waiting lists in the public tier. This implies quicker services in the public tier for those who 

lW It is also possible that the private system will try to bring out more advanced 
technologies that c m  extend life further or restore patients' functioning faster. Such 
advancements rnay lead to public pressure for funding more procedures. If we consider how 
the foldable lenses used in cataract surgeries in private facilities have pressured the Albertan 
government to fbnd such new treatment, it is conceivable that the public tier rnay improve 
along with the pnvate tier. 



depend on it. Since there will be fewer people using the public tier, it also implies that mon 

public resources cm be spent on patients who do need or use the public system. So even 

though there is still unequal access in the pnvate sector, a multi-tiered system can be justified 

on the ground that it raises the baseline position of the least advantaged. 

However, one rnay question whether the emergence of a private system can in fact 

shorten waiting list. If 1 have already argued that the rich will still continue to support and 

use the public systern that provides good-quality services, then the pnvate system rnay not 

relieve the pressure on the public system. 

1 do agree that not every economically advantaged person will use the private system 

extensively. For example, they rnay still go to the public facilities for services that are more 

expensive, such as heart surgeries, cancer treatments, ana so on. However, they rnay go to 

private clinics for other pnmary-care and less expensive services because of convenience and 

opportunity costs.'"' For exarnple, they rnay go to the pnvate clhic by their house or 

workplace for annual physical examination and minor illnesses and injuries. We c m  imagine 

that waiting time for publicly-funded c!inics and other primary-care centres will shorten, and 

more resources can be spent on those who depend on the public system.19' 

The Hong Kong Example 

There is also international evidence to support my argument that multi-tiered systems 

do not necessxily sacrifice the quality of services in the public sector. While the American 

system, which is ofien held up as the only counter-factual to a univenal system, has got a 

"' Suppose an accountant eams $200 per hour. She rnay go to the public walk-in 
clinic, which is 1 5-minute drive from her house. Then she rnay have to wait for 45 minutes 
to see the doctor. Excluding the consultation time, this will take an hour, which means that 
the opportunity costs for her is $200. If she makes an appointment at the private clinic right 
across from her house, then she saves travelling and waiting tirne. If we assume that her visit 
to the c h i c  will cost her $100, she still 'saves' $100. 

19' Even if the pnvate tier does not help the public tier such that the indigent are made 
better off under this system, as long as the public tier in both the single- and multi-tiered 
systems are comparable, both systems are equally justified. 



bad name, multi-tiered systems do exist in other places such as Hong Kong and have 

received popular support. The citizens of Hong Kong al1 contribute to the ta-funded public 

tier, which provides universal access to various essential services. Alongside this public tier, 

there is also a private tier that provides some of the insured services and other additional 

services that are not covered by the public scheme. 

The efficiency of Hong Kong's rnulti-tiered system is apparent from various 

indicaton of health, such as life expectancy, maternai mortality rate, and infant mortality rate 

(Ho, 1997; Fan, 1999). M a t  is interesting about this system is that, while Hong Kong's 

basic health care indicators compare favourably with developed Western countries, Hong 

Kong spends much less resources on health care. Hong Kong's private health expenditure 

assumes a much higher proportion of the total health expenditure (45.7%) than Canada 

(30.2%), Australia (30.6%), and the üK (1 5.9%), and the total health expenditures only add 

up to 4.6% of its GDP, which is substantially lower than most other industrialized counûies, 

including Canada.'93 The public sector nonetheless manages to provide a decent minimum 

level of essential services to all, while the private sector provides some of the s m e  and other 

additional services for those who c m  afford such services. While the private tier is 

established under the government's laisser-/aire policy, as a whole the health-care system is 

relatively equitable in ternis of access, utilization, resource distribution, and financing (Fan, 

1999; Chun, 1999). Studies have show that the quality of the publicly-fùnded tier is 

comparable to that of the private sector and is highly regarded by the public (Hsiao et al, 

1999). In fact, in some sense the govemmentally-hnded tier in Hong Kong is oAen 

considered the better tier. Public hospitals, for example, are often better equipped than 

private hospitals. They are also under strict govemment regulations (Hsiao et al, 1999). 

Although there are more patients per room and also longer waiting time for non life- 

threatening treatrnents in the public hospitals compared to the private facilities, public 

hospitals in Hong Kong have more advanced equipment. Given that medical and technical 

'" For example, Canada and Australia spend 9.6% and 8.5% of their GDP on health 
expenditures respective1 y (Fan, 1 999). 



experts are required to operate some of this equipment, public hospitals also have highly 

trained experts. While patients who use private facilities in Hong Kong do receive faster 

services, it is unclear that they are receiving "better" services, since patients in such public 

and private facilities have comparable mortality and morbidity rates. Results of a telephone 

survey in Hong Kong show that the population is generally satisfied with public hospitals, 

which scored higher in tems of "tmst" and "environment within the hospital" than private 

h~spitals.'~'' As Lok San Ho points out ( I  997), a recent study conducted by the Census and 

Statistics Department in Hong Kong shows that 90% of patients admitted to public hospitals 

do not have any private insurance coverage precisely because they feel that they have already 

been effectively insured under the public tier. Although patients who cannot afford services 

at private facilities may have slower access to certain treatments compared to the rich, the 

general consensus in Hong Kong is that, at least for treatments for minor illnesses and 

injuries that are not too expensive, public-funded services should be reserved for the lower- 

income population. The citizens in Hong Kong also believe that the waiting lists would be 

much longer if the rich also join the queue in receiving 'free' services. In this way, the 

presence of a private tier for basic health care cm help to improve the baseline condition of 

the impoverished. 

Two of the interesting and important implications of the Hong Kong example are 

worth noting here. First, recall that some worry that the rich will not want to pay taxes to 

support the public tier if they may simply purchase various sorts of health-care services in 

the private market. The Hong Kong example shows that this is not necessarily the case. The 

economically advantaged continue to support and use the public system for certain 

treatments. As I have mentioned, whether the rich will continue to support the public sector 

largely depends on how this tier performs. Certainly, if they perceive the public tier to be of 

unacceptable quality or it does not provide an adequate range of services, they may depend 

19' A total of 907 households were contacted and canvassed via the telephone for this 
s w e y  conducted by the Survey and Research Programme of Lingnan College. For the 
questionnaire and findings, see Lok Sang Ho (1997). 



more heavily on the private system and also refuse to fùrther support the public system. 

However, as long as the quality and quantity of services are reasonable in the public sector, it 

seems that the rich will continue to use and support it. The inclusive deliberative process, 

which ensures that the concems of those who have to depend on the public tier will also be 

considered, is likely to maintain a good-quality public sector that will be supported not only 

by the poor but also the nch. 

The second concem regarding whether the nch will continue to support the public tier 

lies in the issue of whether we emphasize the importance of communal interests and health 

care as a public good. Julia Tao (1999) points out that one of the fundamental values 

underlying Hong Kong's health care system is a strong ethic of care and compassion. 

Although Tao does not describe the political process in Hong Kong as one of inclusive 

deliberation, she points out that this community cares deeply about social welfare, which is 

regarded not simply as some form of charity but as the community's wider effort to promote 

a fair and prosperous society and provide equal opportunities for al!. Given such 

cornmitment to promote the welfare of al1 in the community, Hong Kong's multi-tiered 

health-care system has not led to the problem of reducing political support €rom the rich. 

So it seems that allowing the rich to purchase private services does not necessarily 

compromise the governrnent's duty to ensure that the citizens' health-care needs are met. In 

fact, it may be the better system for various population groups. First, it protects the interests 

of the lower-income groups by allowing them quicker access to essential services than in a 

single-tiered system. Second, it protects the liberty of the rich by allowing them to use their 

disposable resources as they see fit. In this way, unequal access in a well-designed multi- 

tiered system even for basic services cm be acceptable to al1 deliberative parties. It seems 

that what may be problematic about some multi-tiered systems such as the American one is 

not the fact that the rich are allowed to purchase private insurance. Rather, as 1 have 

mentioned, the main reason why the least advantaged do not benefit under the American 

system is that the public tier does not provide univenal access to basic health care or even 

adequate coverage for those who lack private insurance. When the government does not 

provide enough coverage for the least advantaged to ensure that they have an equal chance to 
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obtain basic health care and meet their basic conditions, a private tier that allows the rich to 

get better care is unj usti fiable. However, if the govemmentally-financed tiet provides 

essential or basic health care for all, including those who could not afford or obtain private 

insurance, the fact that the wealthy can purchase private insurance is not illegitimate. In 

other words, the main problem is not that we want to make sure that the rich cannot get 

private insurance. What we are appealing to is not strict egalitarianism or an egalitarianism 

of envy, which tries to achieve equality by lowering the status of the wellsK Rather, the 

goal is to achieve an egalitarianism of altruism, i.e., we want to achieve equality of basic 

condition by improving the status of the wone off. This goal can be obtained by providing 

comprehensive insurance for everyone, especially those who may not be able to afford 

coverage. In this way, the problem is not multi-tiered systems per se, but one that lacks a 

solid public tier that provides coverage for everyone who depends on it. 



At the beginning of the thesis, 1 asked the question of whether we have a right to 

health care. 1 have argued that the notion of health-care rights is unhelphl in arguing for tax- 

fûnded health care. While the language of rights often has emotive force, it is too vague and 

confbsing to provide a solid foundation for the argument for publicly-funded health care. 

However, the fact that rights language on its own cannot support tax-funded health care does 

not imply that we cannot find other reasons to support such redistributive scherne in a 

democratic state. 1 argued that, contrary to what libertarians believe, tax-funded health care 

does not necessarily violate people's autonomy. I argued that reflective citizens who 

deliberate with each other on various health-care schemes will realize that a t~x-fiinded 

health-care system is in their interests. They will likely want a tax-funded system that 

provides various services that are necessary to prevent premature death, restore functioning 

and opportunity, prevent diseases and injuries, and arneliorate pain and suffenng. I also 

argued that the deliberative parties would likely allow each other to purchase various health- 

care services in the pnvate market. 

Libertarians rnay question whether everyone in a plunlistic state will want such a 

centralized scheme. Putting aside the issue of redistribution, one rnay argue that some 

individuals rnay be reluctant to join a centralized health-care scheme. While they rnay 

initially want to participate in a cooperative scheme to acquire affordable health care, they 

rnay find that the mechanism necessary for such mega system is beyond individual control, 

and so the "cost" for getting "affordable" health care is simply too bigh. So even though 

they rnay have good intention and want to participate with each other to find the most 

affordable way to finance health care for everyone, they rnay doubt that a centralized state- 

fùnded scheme is the appropriate measure. 

However, 1 contend that a centralized scheme in a deliberative democratic state c m  

still be under its citizens' control. While a centralized health-care system in an undemocratic 

state rnay impose various regulations and poficies on citizens without consulting hem, 

reflective citizens in an inclusive deliberative state help shape the policies and allocation 



decisions. As 1 argued in chapten three and four, deliberations are carried out on the public 

level. In other words. citizens themselves reflect with each other face to face or through 

electronic media to deliberate on various issues that are important to them. They are also the 

legislaton, since reflective citizens have to reach overlapping consensus on various policies 

before these policies can be implemented. By endorsing the empowemient criterion, the 

inclusive deliberative approach ensures that the citizens themselves have the power to shape 

and challenge various decisions. Such an approach allows citizens to oversee the operations 

of the system and continually find ways to address their respective concems. It reminds the 

citizens that the system is self-imposed, Le., it is established by the people and for the people. 

One question that has not been addressed in this thesis is how far we can go with the 

deliberative approach. Throughout the thesis, I repeatedly said that the citizens should be the 

ones to deliberate with each other and make allocation and other political decisions. 

Nonetheless, 1 did not say anything about whether there should be a lirnit to deliberation. 1 

did address at the beginning of the thesis whether people deliberate on the constitutional 

matters, Le., the citeria for democracy. However, there is still the question of whether that is 

the only limit to delibention. One may question if al1 decisions that result from the 

deliberative approach are legitimate. For example, can reflective citizens who employ the 

deliberative approach arrive at 'îvrong" results? Does my cornmitment to deliberative 

democracy imply that we should leave al1 judgements to the reflective citizens? 

These are some of the questions that I hope to deal with thoroughly in the future. 

Without going into detail here, 1 propose that the decisions that result from a truly inclusive 

and deliberative approach are legitimate, whatever they may be. However, 1 do not deny the 

possibility that some ''wrong" proposais that are against the democratic spirit may surface in 

the deliberation. When people initially get together, they may ignore the well-being of othen 

and only concentrate on self-serving policies. However, since the constitutional h e w o r k  

spccifies various constraints (Le., the five criteria), policy suggestions that may be 

discriminatory or self-serving will in the end be severely scrutinized by al1 reflective citizens. 

With these constraints in place, it is difficult for discnminatory and unfair policies to be 

implemented. 



While 1 am optimistic that the deliberative process that is undertaken by reflective 

citizens who treat each others as equals will come to conclusions which agree with my 

specific suggestions and proposals, 1 accept the possibility that the deliberative parties rnay 

arrive at different conclusions. There are two possible explanations for such potential 

deviations. First, it rnay be a sign that the deliberative parties rnay not have followed the 

constraints. For exarnple, if the deliberative citizens decide that the state should not 

redistribute resources to establish univenal health care, it rnay be a sign that the voices of the 

vulnerable have not been taken seriously. In other words, we rnay question whether the 

deliberative process is inclusive or whether those who are in powerful circumstances rnay 

have ignored the concem of the vulnerable groups. 

There is a second possible explanation why my specific suggestions rnay differ fiom 

the results that are agreed upon by the deliberative parties. While 1 speculated what the 

deliberative citizens have good reasons to accept, my arguments and suggestions are not 

results of an inclusive deliberative approach. Rather, 1 applied various criteria of a 

deliberative democratic process to see how people might choose. But given that 1 did not 

deliberate with other fellow citizens face to face, it is possible that I rnay not have considered 

ot her viewpoints adeq uately, so that my suggestions do not address various interests equally. 

However, I do not think this possible discrepancy shows that the reflective process is 

illegitimate. Rather, it implies that persona1 contemplation rnay still not be enough to come 

up with suggestions that cm be accepted by all. In other words, direct participation with 

others is necessary in coming up with political decisions that are mutually agreeable. If it 

tums out that the policies do not meet the criterion of, say, reciprocity, I simply have to 

engage in further discussions with other fellow citizens to make compromises that we can al1 

accept. 

In closing, 1 want brkfly to discuss the application of deliberative democracy in the 

hventy-first century. As I mentioned throughout the thesis, many contemporary societies are 

not truly democratic. In most so-called liberal societies, citizens spend minimal time 

reflecting on various social issues and simply rely on elected offcials to make decisions. 

Such reliance perpetuates the political disengagement. People continue to feel that they are 



political atoms that are separate fiom each other. Under representative government, people 

rnay think that they are not really part of the political process. Afier all, they are represented 

by a third party, Le., elected politicians whom they rnay or rnay not have chosen. In this 

way, they rnay think that they ihemselves have no real power to challenge the political 

process. If we want to promote a tnily democratic society in which people are engaged in 

reflection deliberation with their fellow citizens, we need to encourage citizens themselves to 

participate with each other in reaching agreements on policies. When they realize that they 

are al1 an integral part of the political process, they have good reasons to take deliberaiions 

seriously and try to find the best way to cooperate with each other. 

1 predict that various technological advances will play an increasing role in shaping 

the democntic process or promoting civic participation. Such inventions have already 

allowed people to connect with each other more easily. For example. eiectronic mail and 

intemet allow people who live in different geographical areas to communicate with each 

other more frequently and in a timely fashion. Teleconferencing has also given people the 

chance to talk to each other "face to face" that might otherwise be impossible. They have 

therefore brought some people closer together. Various technologies also allow people to 

have easy access to various types of information and therefore help them to be more 

informed about the world surrounding them. It is reasonable to assume that these 

technologies will play even a bigger role in the future in informing people of various social 

concems and allow them to deliberate wi th each other more effectively. 

However, we must also be cautious of the possible side effects of these technologies. 

While many use these technologies to "stay connected," othen are ironically using them to 

avoid having to deal with people directly. They use impersonal electronic mails to replace 

persona1 visits and phone calls. Various industries are also replacing human labour with 

electronic devices. For exarnple, on-line voting systems have replaced personal i n t e ~ e w s  or 

face-to-face questionnaires. Bank machines have also replaced tellen. Distance or intemet 

learning have also gained popularity, replacing traditional classroom learning. In the end, 

technologies rnay slowly replace human interactions, such that reflective citizens rnay feel 

more and more uncornfortable tryng to deal with othen. 



A comprehensive examination of the effect that various new technologies rnay have 

on deliberative democracy is beyond the scope of this thesis, but 1 do hope to explore this 

area in the future. Such an examination is important for various reasons. First, as I just 

mentioned, since face-to-face deliberation rnay not always be possible because of 

geographical restrictions, various technologies rnay be necessary to facilitate inclusive 

deliberations. For exarnple, televised deliberative discussions rnay help people from 

different parts of the country to learn their fellow citizens' perspectives. Second, as media 

play an increasing role in "informing" the public of various social and political issues, we 

need to examine whether the media are facilitating or hindering genuine democratic debates. 

As some social scientist have said, while the media can help people to form opinions and 

policy preferences, they can also fool the public. A comprehensive work on deliberative 

democracy therefore needs to look at the implications of mass media in modem democracy. 

Bearîng in mind that most liberal countnes still faIl short of being mily dernocratic, is 

it ever possible for people to become good deliberators who can discuss with their fellow 

citizens fairly and with an open mind? Would they even be willing to deliberate with each 

other? And what can we do, if anything, to promote deliberative democracy? 1 acknowledge 

that a comprehensive project on deliberative democracy has to address these issues. 

However, 1 can only make brief remarks about these issues at this point. M i l e  people rnay 

initially have difficulty in accepting the idea of deliberating with other fellow citizens, it is 

possible that over time they will be more informed about various issues and be more 

prepared to discuss with each other their concern~ . '~~  As social beings, they rnay develop a 

bond with other fellow citizens. Certainly, before people have thought about various issues, it 

is understandable that they rnay not know what to say to each other. However, just because 

people rnay not be able to act as ideal citizens from the outset does not imply that they 

should not work towards the ideal. As Aristotle says, moral virtue cornes about by habit. In 

order for citizens to become good deliberators and thus good citizens, they have to engage in 

. - - - - -- - 

Iq5 For example, people who accept the libertarian doctrine rnay initially find it 
difficult to deliberate with other people. M e r  all, libertarians do not think that they 
should have to justim to each other their viewpoints. 



deliberation and leam fiom the process. Without actually practising and working towards 

being good deliberators, people will never become good deliberators. 

However, one may wonder what we c m  do with people who simply refuse to 

deliberate with their fellow citizens. Libertarians are against people forcing others to do 

anything, so they may be concemed about a "democratic" state that tries to force their 

citizens to participate in various policy-making processes. Although I am not prepared to 

coerce people to participate, for those who simply rehise to participate with each other, 1 am 

willing to Say that they will have to accept the decisions "by default." If they are given the 

opportunity to express their concems and challenge the decisions, then they cannot reject the 

results of the deliberation by arguing that they did not agree with those results. After all, if 

they do not voice their concems, the deliberative parties cannot "guess" what may be their 

concems. As social constnictionists have warned us, in a pluralistic state we cannot presurne 

people's interests and impose that standard on them. In other words, in order for us to 

understand others' concerns, they have to at l es t  voice their concems. So for those who 

refuse to participate, they either have to explain why they do not want to cooperate, or they 

have forfeited their chance ofchallenging the decisions. 

While my thesis only concentrates on how the deliberative parties would decide on 

allocation, the inclusive deliberative approach 1 have argued for applies to more than health- 

care resource allocation. In fact, in order for citizens to be able to effectivrly adopt this 

mode of decision making in allocation issues, they have to employ such an approach in other 

areas of political lives. For example, they will have to deliberate with each other on how 

they want the education system to work, whether they want to fund the arts, and so on. Such 

deliberation c m  help citizens to work with each other as a social unit that tries to 

accommodate the needs of each other. 
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