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ABSTRACT
ACCIDENTAL JUSTICE: THE TRIAL OF OTTO OHLENDORF AND THE
EINSATZGRUPPEN LEADERS IN THE AMERICAN ZONE OF OCCUPATION,
GERMANY, 1945-1958
Doctor of Philosophy, 2002
Hilary Camille Earl
Department of History, University of Toronto

This dissertation concerns the trial of twenty-four SS-Einsatzgruppen leaders in
Nuremberg, Germany in1947-1948. The dissertation is organized chronologically in nine
chapters and analyses the origins, judicial procedure, judgment and aftermath of the
Einsatzgruppen trial. It seeks to understand the trial through those who planned and
participated in it by analysing the personalities and motivations of some of the major
perpetrators of the Nazi Holocaust, and those who brought them to justice. It also offers
insight into political and social issues such as American understanding of the Third Reich,
and their policy toward Germany after the war. The dissertation is based on the materials
and transcript of the trial, extensive archival research in Germany and the United States, and
the personal papers of several of the major participants.

Following the introduction, Chapters 2 and 3 of the dissertation describe the process
by which the Americans came to hold distinct zonal trials subsequent to the International
Military Tribunal. The dissertation argues that the American decision to hold zonal trials
independent of their allies was the result of their negative experiences during quadripartite
prosecution at the IMT, whereas their decision to prosecute leaders of the Einsatzgruppen
was accidental. Initially the Americans had planned to prosecute a variety of SS leaders, but
because investigators accidentally located and analysed a copy of the Operational Situation
Reports of the Einsatzgruppen, and Ohlendorf confessed to the crime of mass-murder, they

ii



decided to transform a general trial of the SS leadership into one dealing specifically with
Einsatzgruppen personnel. Chapters 4 and 5 provide an analysis of the background,
personalities, and behaviour of the Einsatzgruppen leadership, concluding that the
defendants constituted a homogenous group, sharing common attributes such as age and
education, but that not all were motivated to commit murder for ideological reasons.
Chapters 6, 7 and 8 analyse the trial, the role of the judge and the judgment. The dissertation
contends that individuals such as Ohlendorf and Michael Musmanno, the presiding judge,
significantly influenced the course and outcome of the trial. The dissertation concludes with
an overview of the aftermath of the trial, and argues that political considerations had a

significant impact on the fate of these defendants.
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Chapter 1
Introduction

1. Historical Background and Approach
When one hears the word "Nuremberg" what usually comes to mind is the trial,
before the International Military Tribunal (IMT), of twenty-two major Nazi war criminals,
including such notorious figures as Hermann Géring and Albert Speer.' Albeit the most
well-known, this was but the first of thirteen "Nuremberg" trials of major Nazi war criminals
held between 1945 and 1949 in the American zone of occupation of Germany. Following the

first and only internationally prosecuted Nuremberg trial, the Americans, British, French and

! Some of the most important works on the subject include: Sheldon Glueck, The
Nuremberg Trial and Aggressive War (New York, 1946); Whitney Harris, Tyranny on Trial:
The Evidence at Nuremberg (New York, 1954); Wilbourn E. Benton and Georg Grimm
(eds.), German Views of the War Crimes Trials (Dallas, 1955); Joe Heydecker and Johannes
Leeb, Der Niirnberger Prozef3 (Cologne, 1958); Robert K. Woetzel, The Nuremberg Trials
in International Law (New York, 1962); Eugene Davidson, The Trial of the Germans: An
Account of the Twenty-Two Defendants before the International Military Tribunal at
Nuremberg (New York, 1966); Robert Kempner, Das Dritte Reich im Kreuzverhér. Aus den
unverdffentlichten Vernehmungsprotokollen des Ankligers Robert M.W. Kempner (Munich,
1969); William J. Bosch, Judgment on Nuremberg (Chapel Hill, 1970); Werner Maser,
Nuremberg: A Nation on Trial (New York, 1977); Bradley F. Smith, Reaching Judgment at
Nuremberg (New York, 1977); Tom Bower, Blind Eye to Murder: Britain, America, and the
Purging of Nazi Germany — A Pledge Betrayed (London, 1981); Robert Conot, Justice at
Nuremberg (New York, 1983); Ann Tusa and John Tusa, The Nuremberg Trial (London,
1983); George Ginsburgs and V.N. Kudriavtsev (eds.), The Nuremberg Trial and
International Law (Dordrecht, 1990); Telford Taylor, Anatomy of the Nuremberg Trials: A
Personal Memoir (Boston, 1992); Ray D’Addario and Klaus Kastner, Der Niirnberger
Prozef3. Das Verfahren gegen die Hauptkriegsverbrecher 1945-1946 (Nuremberg, 1994);
Michael R. Marrus (ed.), The Nuremberg War Crimes Trial 1945-46. A Documentary
History (New York, 1997); and Arieh J. Kochavi, Prelude to Nuremberg. Allied War Crimes
Policy and the Question of Punishment (Chapel Hill, 1998).
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Soviets all held further trials of war criminals in their respective zones of occupation.? The
subject of this dissertation is one of those proceedings by the Americans: the trial of Otto
Ohlendorf and the Einsatzgruppen leaders, officially titled, "The United States of America v.
Otto Ohlendorf et al.," but more commonly known as the Einsatzgruppen case.’ This trial

and eleven others were conducted in civilian courts by the United States government in the

2 The first war crimes trial was held in 1943 in the Soviet Union, the so-called
Krasnodar trial of thirteen Nazi collaborators. Both the French and Soviets took full
advantage of the laws created to try war criminals. The French for example tried over two
thousand war criminals in their zone, whereas the British opted to try war criminals by
Royal Warrant.

War crimes trials were also held in virtually every European country, scholarship on
postwar war crimes trials includes, E. Levai, “The War Crimes Trials relating to Hungary,”
Hungarian Jewish Studies 2 (1969), 252-296 and idem, “The War Crimes Trials relating to
Hungary: A Follow-up,” Hungarian Jewish Studies 3 (1973), 251-290; H.L. Mason, The
Purge of Dutch Quislings: Emergency Justice in the Netherlands (The Hague, 1952);
Central Committee for the Investigation of German Crimes in Poland, German Crimes in
Poland (Warsaw, 1947); Marian Muszkat, Polish Charges against War Criminals (Warsaw,
1948); Sir Thomas Hetherington and William Chalmers, War Crimes: Report of the War
Crimes Inquiry (London, June 1989); Priscilla Dale Jones, “British Policy towards German
Crimes against German Jews, 1939-1945,” Leo Baeck Institute Yearbook 36 (1991), 339-
366; Donald Bloxham, “Punishing German Soldiers during the Cold War: The Case of Erich
von Manstein,” Patterns of Prejudice 4:33 (1999), 25-45 and idem, Genocide on Trial: War
Crimes Trials and the Formation of Holocaust History and Memory (Oxford, 2001);
Gerhard Schreiber, Deutsche Kriegsverbrechen in Italien (Munich, 1996); Peter Maguire,
Law and War. An American Story (New York, 2000); and Alice Kaplan, The Trial and
Execution of Robert Brasillach (Chicago, 2000).

? The trial was referred to as the “Ohlendorf case” because Ohlendorf was the
primary defendant. The entire trial transcript is available from the National Archives
Records and Administration Microfilm Publications M895, The United States of America v.
Otto Ohlendorf et al., 38 rolls (from here forward simply Trial, roll, page or frame). An
abridged version of the trial is published under Trials of War Criminals before the
Nuernberg Military Tribunals under Control Council Law No. 10, vol. 4 (Washington,
1951). Also published by NARA is a comprehensive finding aid to the trial, referred to as
“Special List No. 42,” John Mendelsohn (ed.), Nuernberg. War Crimes Trials Records of
Case 9: United States of America v. Otto Ohlendorf et al. (Washington, 1978).



3

American occupation zone of Germany between October 1946 and April 1949.* These trials
were part of the American plan to punish members of the Nazi hierarchy and educate
Germans about the criminal and inhumane behaviour of their leadership, as well as to assist
in the denazification and democratization of Germany.’ The American trials were held after
the major German war criminals had been tried before the International Military Tribunal at
Nuremberg and hence became known as the "Subsequent Nuremberg Proceedings" or the
Nachfolgeprozessen.®

In the Subsequent Proceedings, the American Military Government for Germany
(OMGUS) used legal precedents set during the IMT proceedings to try Nazi war criminals.
Under these laws the Americans indicted 185 individuals in twelve separate cases. Four of
the defendants committed suicide before they could be tried and an additional four were
judged too sick to stand trial. Thus only 177 individuals were brought to justice. Of these,
thirty-five defendants were acquitted, twenty-four were sentenced to death, and twenty were
sentenced to life in prison, while the majority, ninety-eight, were sentenced to prison terms

ranging from eighteen months to twenty years. The average sentence for those convicted was

* For a full history of the twelve Subsequent Nuremberg Proceedings and their
organization, see the American Chief of Counsel, Telford Taylor, Final Report of the
Secretary of the Army on the Nuernberg War Crimes Trials Under Control Council Law No.
10 (Washington, 1949).

> By identifying and punishing former members of the Nazi Party, the Americans
hoped to remove all vestiges of Nazism from postwar Germany and rebuild the country
along democratic lines.

¢ In addition to being called the Subsequent Nuremberg Proceedings, these trials are
also referred to as the Subsequent Nuremberg Trials or simply the Subsequent Trials or
Proceedings. All of these various forms are used throughout.



ten years.’

Each of the twelve Subsequent Proceedings represented a particular aspect of the
Nazi machinery of destruction.® These included Nazi doctors who had conducted medical
experiments on the inmates of death and concentration camps and who had participated in
the murder of the mentally ill in the euthanasia program (Case 1); those who had been
involved in the slave labour program such as Field Marshal Erhard Milch (Case 2); leading
judicial figures from Nazi Germany (Case 3); those involved in the administration of the
concentration camp system, such as Waffen SS General Oswald Pohl (Case 4);
representatives of three of the major industrial combines — Flick, IG Farben, and Krupp —
whose companies had helped advance the war through the criminal utilization of slave
labour (Cases 5, 6 and 10); representatives of the Wehrmacht involved in the murder of
civilians (Case 7); representatives of the Rasse- und Siedlungshauptamt or Race and
Resettlement Main Office (RuSHA) who had been involved in the deportation and murder of
Jews from Poland and Western Europe, including Ulrich Greifelt (Case 8); the leaders of the
Einsatzgruppen responsible for the genocidal murder of Soviet Jewry (Case 9); a catch-all
trial of government officials involved in the design and implementation of the racial laws,
the “aryanization” of Jewish agriculture, the confiscation of Jewish property, and the

deportation of Jews, including former State Secretary Ernst von Weizsicker, SS General

" Taylor, Final Report, 90-93.

$ Ibid., 106-161, Taylor identifies five main groups: (1) thirty-nine professional men
(doctors and lawyers) tried in Cases 1 and 3; (2) fifty-six SS and policemen tried in Cases 4,
8 and 9; (3) forty-two industrialists and financiers tried in Cases 5, 6 and 10; (4) twenty-six
military leaders tried in Cases 7 and 12; (5) twenty-two government ministers tried in Cases
2and 11



Walter Schellenberg, and Chief of the Reich Chancellery Hans Lammers (Case 11); and
finally leaders and officers of the German High Command who were tried for violations of
the military laws of war as well as crimes committed on the eastern front, especially with
regard to the support they gave the units of the Einsatzgruppen (Case 12).° Fewer than two
hundred individuals were tried in these twelve trials, but because of their scope, the
Subsequent Nuremberg Proceedings remain, as one historian has noted, “the single most
concerted prosecution effort™ against Nazi criminals in the postwar period.'°

The trials of Nazi officials such as Otto Ohlendorf generated a great deal of
controversy at the time, especially between 1949 and 1951 — a period when German
opposition to the prosecution and execution of war criminals was most pronounced — but

have received surprisingly little attention from scholars since.' It is this gap in the literature

® The twelve Subsequent Nuremberg Trials, in order of prosecution, include the trial
of Nazi doctors (1); the Milch trial (2); the Justice case (3); the Pohl trial (4); the Flick trial
(5); the IG Farben trial (6); the Hostages case (7); the RuSHA case (8); the Einsatzgruppen
trial (9); the Krupp case (10); the Ministries case (11) and finally the trial of the German
High Command (12). The complete transcripts of all the Subsequent Proceedings are
available on microfilm Record Group (RG) 238, from the National Archives of the United
States. The proceedings of all twelve Subsequent Trials are published in abridged form as
Trials of War Criminals before the Nuernberg Military Tribunals under Control Council
Law No. 10, 15 vols. (Washington,1951), sometimes referred to as “the green series.” For a
summary of the twelve Subsequent Trials see Telford Taylor, “The Nuremberg War Crimes
Trials,” in idem, Final Report, 162-217.

' Dick de Mildt, In the Name of the People: Perpetrators of Genocide in the
Reflection of their Post-War Prosecution in West Germany. The ‘Euthanasia’ and ‘Aktion
Reinhard’ Trial Cases (The Hague, 1996), 19.

' In contrast to the IMT trial, very little has been written about the Subsequent
Proceedings generally or the Einsatzgruppen trial in particular. For an overview of the
history of the postwar trials see Raul Hilberg, The Destruction of the European Jews, vol.3
(New York, 1985), 1060-1109. For a discussion of the origins of the Nuremberg “Doctor’s
Trial,” see Jiirgen Peter, Der Niirnberger Arzteprozess (Miinster, 1994) and Paul Weindling,
“From International to Zonal Trials: The Origins of the Nuremberg Medical Trial,”



of post World War II war crimes trials that this dissertation aims to fill. It analyses the
origins, proceedings, judgment, and aftermath of the Einsatzgruppen trial in the context of
American denazification policy and the postwar international political climate. Because the

history of the Einsatzgruppen trial has not been told, this inquiry constitutes a significant

Holocaust and Genocide Studies 3:14 (Winter, 2000), 367-389. Other sources that deal with
some aspects of the Subsequent Proceedings include Adalbert Riickerl, NS-Verbrechen vor
Gericht: Versuch einer Vergangenheitsbeweltigung (Heidelberg, 1982); idem, The
Investigation of Nazi Crimes 1945-1978. A Documentation (Heidelberg, 1979); Jorg
Friedrich, Die Kalte Amnestie: NS-Tdter in der Bundesrepublik (Frankfurt, 1984); Helge
Grabitz, NS-Prozesse: Psychogramme der Beteiligten (Heidelberg, 1985); Frank Buscher,
The United States War Crimes Trial Program in Germany, 1946-1955 (New York, 1989);
Emst Klee, Persilscheine und falsche Pdsse. Wie die Kirchen den Nazis halfen (Frankfurt,
1991); Peter Maguire, “Nuremberg: A Cold War Conflict of Interest,” unpublished PhD
dissertation, Columbia University, 1995 and idem, Law and War (2000); Thomas A.
Schwartz, “John J. McCloy and the Landsberg Cases,” in American Policy and the
Reconstruction of West Germany, 1945-1955 (Washington, 1995), 433-454; Michael R.
Marrus, “The Nuremberg Doctors’ Trial in Historical Context,” History and Medicine 73
(1999), 107-123; Gerd R. Uberschir (ed.), Der Nationalsozialismus vor Gericht: die
alliierten Prozesse gegen Kriegsverbrecher und Soldaten (Frankfurt, 1999); Bloxham,
“Punishing German Soldiers during the Cold War,” 25-45 and idem, Genocide on Trial
(2001); and, Helmut Kramer, “Kriegsverbrechen, deutsche Justiz und das
Verjiahrungsproblem - Amnestie durch die legislative Hintertiir,” in Wolfram Wette and
Gerd R. Ueberschér (eds.), Kriegsverbrechen im 20. Jahrhundert (Darmstadt, 2001), 493-
506.

Other scholars have looked at the trials in quite a general way; that is, as part of the
American plan to denazify Germany, or peripherally as Jean Smith has in his political
biography of Lucius Clay, Military Governor of the American zone of occupation in
Germany, idem, Lucius D. Clay. An American Life New York, 1990). From the legal
perspective see Matthew Lippman, “The Other Nuremberg: American Prosecutions of Nazi
War Criminals in Occupied Germany,” Indiana International and Comparative Law Review
3 (Fall, 1992),1-100; Susanne Jung, Die Rechtsprobleme der Niirnberger Prozesse:
dargestellt am Verfahren gegen Friedrich Flick (Tubingen, 1992); John Mendelsohn, “Trial
by Document: The Problem of Due Process for War Criminals at Nuernberg,” Prologue 7
(1975), 227-234; Robert Kempner, SS im Kreuzverhér (Munich, 1964); Benjamin Ferencz,
“Nuremberg Trial Procedure and the Rights of the Accused,” Journal of Criminal Law,
Criminology and Police Science 39 (July-August 1948), 144-151; William Franklin
Fratcher, “American Organization for the Prosecution of German War Criminals,” Missouri
Law Review (1948), 45-75; William Alan Zeck, “Nuremberg: Proceedings Subsequent to
Goering et al.,” North Carolina Law Review 26 (1948), 350-389; and Telford Taylor,
Nuremberg Trials: War Crimes and International Law (New York, 1949).



addition to the history of the prosecution of major war criminals after the Second World
War." It also offers insight into broader political and social issues such as the postwar and
American understanding of the Third Reich and its policies, and the personalities, behaviour
and legal defenses of some of the major perpetrators of the Nazi Holocaust. It examines
those who defended these mass-murderers and those who brought them to justice and shows
how individuals can influence historical events.

The dissertation comprises nine chapters, organized chronologically, following the

Einsatzgruppen trial from its ideological, political and historical origins through to the final

12 Scholars who deal with the Einsatzgruppen trial in part or whole include, Michael
Okroy, “Vor 50 Jahren in Niirberg: Der Einsatzgruppenprozess und Paul Blobel,” in
Tribiine, Zeitschrift zum Verstdndnis des Judentums 142 (2. Quartal 1997), 21-32; Ronald
Headland, Messages of Murder: A Study of the Reports of the Einsatzgruppen of the Security
Police and the Security Service, 1941-1943 (Toronto, 1992) contains a chapter on the trial as
does Lutz Hachmeister, Der Gegnerforscher. Die Karriere des SS-Fiihrers Franz Alfred Six
(Munich, 1998); Klee, Persilscheine und falsche Pésse (1991) discusses how German
church officials assisted the defendants of the Einsatzgruppen trial to secure early releases
from prison; Robert Wolfe, “Putative Threat to National Security as a Nuremberg Defense
for Genocide,” Annals of the American Academy of Political and Social Science 450 (1980),
46-67 provides an analysis of Ohlendorf’s defense at trial and idem (ed.), Americans as
Proconsuls: United States Military Government in Germany and Japan, 1944-1952
(Carbondale; IL, 1984), is a collection of essays on the American occupation of Germany,
including several articles on the Subsequent Proceedings and Tokyo Trial; and Andrej
Angrick, “Die Einsatzgruppe D. Struktur und Titigkeiten einer mobilen Einheit der
Sicherheitspolizei und des SD und der deutsch besetzten Sowjetunion,” unpublished PhD
dissertation (Technical University of Berlin, 1999) discusses the trial briefly in his
conclusion, 480-494. Michael Musmanno, The Eichmann Kommandos (London, 1961), is
the only known memoir of the trial. Klaus-Michael Mallmann, “Die Tiirsffner der
‘Endl6ésung’,” in Gerhard Paul and idem (eds.), Die Gestapo im Zweiten Weltkrieg
(Darmstadt, 2000), 437-463 briefly looks at Ohlendorf and his testimony at Nuremberg as
does de Mildt, In the Name of the People, (1996) and Bloxham, Genocide on Trial (2001).
In1982, John Mendelsohn edited a collection of documents from the various Subsequent
Trials titled, The Holocaust (18 volumes), in which two of the volumes deal specifically
with the Ohlendorf case: volume 17 Punishing the Perpetrators of the Holocaust: The
Brandlt, Pohl and Ohlendorf Cases, and volume 18 Punishing the Perpetrators of the
Holocaust: The Ohlendorf and Von Weizséicker Cases (New York, 1982).



judgment against the defendants and their fate after the trial. The dissertation poses six
fundamental questions about the Einsatzgruppen trial. The first question, dealt with in
Chapter 2, concerns how the Americans came to decide on judicial proceedings against high-
ranking, albeit lesser-known, Nazis; in short, why did the Americans decide to hold
additional war crimes trials subsequent to Nuremberg? In his book on the American war
crimes trial program in Germany, Frank Buscher argues that the Subsequent Proceedings
were part of the American plan to "reeducate the German people" in order to demonstrate the
virtues of democracy and "the evils of totalitarianism."'* While Buscher's assessment is
essentially vindicated, the evidence also suggests that the United States pursued further trials
of high-ranking Nazis (as the Einsatzgruppen commanders were considered) as a way to
avoid further international cooperation with the Soviets. According to the American Chief
Prosecutor of the first Nuremberg trial, Robert H. Jackson, the United States needed to free
itself from the Soviets, partially because of the emerging Cold War, but also because the
Soviets were, in his view, dangerously close to treating the International Military Tribunal at
Nuremberg as a fait accompli: not a genuine judicial procedure but rather a show trial.
Jackson, President Truman's personal appointee as Chief Prosecutor in the IMT proceedings
and perhaps the most influential person in the early phase of policy-making on the war
crimes issue, recommended to Truman in the autumn of 1946 that the United States avoid
further cooperation with the Soviets if at all possible. A good way to do this, in Jackson's
estimation, was to hold zonal trials where the United States could indict, try and punish not

only individual members of criminal organizations but also some of the more serious war

'* Buscher, The U.S. War Crimes Trial Program in Germany, 8-9.
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criminals who escaped indictment in 1945. Jackson believed that it was imperative to follow
through on the process begun at Nuremberg in 1945, but he felt it would be too risky
politically to work with the Soviets on an additional international trial.

This leads to the second issue which the dissertation addresses, the aims and goals of
the planners of the Subsequent Nuremberg Proceedings, the most important of which were
to achieve justice, to improve international law and to educate the German people about the
crimes of the regime they had supported. While the Americans recognized the impossibility
of trying every last Nazi war criminal — there were literally tens of thousands of interned
perpetrators in American prisons in Germany in 1945 and 1946 — they did hope that by
trying a representative sample of men from some of the major Nazi economic, political and
military organizations, they would achieve a measure of justice. The American planners,
particularly those who were lawyers by profession, wanted to ensure that the Subsequent
Proceedings would aid in the development of “a workable and enlightened system of
international law.”"

Prior to Nuremberg, generally speaking, the behaviour of belligerent nations was
loosely kept in check through diplomacy, conventions and the application of force. The

international and judicial character of Nuremberg, it was hoped, would establish authority

and precedent for future international standards of behaviour.'* In other words, the

' Taylor, Final Report, 101.

' While the IMT trial was the only internationally prosecuted trial, the Americans
nonetheless persisted in viewing the Subsequent Proceedings as international in character.
They justified this claim by pointing to Control Council Law No. 10, the law under which
war criminals were indicted and tried, which was signed by representatives of the United
States, Soviet Union, Britain and France.
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precedents established at Nuremberg would force nations and the individuals who acted in
their behalf, to be accountable in future for their actions under the newly defined laws.
Nuremberg, as one participant aptly noted, should be seen as a process and not an episode.'”
In this sense, the Einsatzgruppen trial can be viewed not only as part of a larger judicial
process — that is, in the context of the thirteen Nuremberg trials — but also as a test case in
international law. The trial successfully affirmed that individuals should be held accountable
for the crimes they committed pursuant to superior orders, and it was also the first time war
criminals had been indicted on the charge of genocide, a crime that evoked such outrage at
the time that members of the United Nations were inspired to define it in 1948. While
extremely broad, the UN’s definition of genocide is still widely accepted today. Given the
unprecedented nature of the legal concept of genocide, this dissertation attempts to show that
even though they indicted twenty-four defendants on the charge of genocide, in practice the
prosecutors of the Einsatzgruppen trial did not fully grasp the scope of the charge. As a
result, they did not offer a strong or convincing case for the crime at trial and ultimately the
prosecution’s case was presented more or less as an instance of mass murder and not
genocide. Yet it was from this very process that international law and many international
institutions were developed to deal with the crime of genocide and other war crimes. The
Einsatzgruppen trial can thus be seen as one step toward the practice of international
intervention on a legal rather than political basis, especially in cases where individuals have
committed crimes against humanity.

The Americans also had extra-legal aims for the Subsequent Proceedings, the most

' Taylor, Final Report, 108-109.
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important of which was didactic.'® The planners of the Subsequent Proceedings hoped that
by offering a fair and impartial hearing of the facts, under established rules of law, they
would demonstrate to the Germans the benefits of democratic justice and thereby encourage
the development of democracy in Germany. They also believed that by exposing publically
the crimes of the Third Reich, they would convince Germans of the mistake they had made
in supporting Hitler.'” Learning from these trials, it was hoped, would encourage Germans to
embrace democracy. In other words, the Subsequent Nuremberg Proceedings could serve as
a lesson in history for the German people. As Brigadier General Telford Taylor remarked

before the International Military Tribunal at Nuremberg, “We cannot here make history over

' The literature on war crimes trials and their didactic value is a current focus of
scholarly attention, as is the relationship between law, history, and memory. Examples of
this literature include, Lawrence Douglas, The Memory of Judgment. Making Law and
History in the Trials of the Holocaust (New Haven, 2001). Compare with Michael R.
Marrus, “History and the Holocaust in the Courtroom,” in Gary Smith and Florent Brayard
(eds.), Vom Prozef3 zur Geschichte: Die juristische und historische Aufarbeitung der Shoa in
Frankreich und Deutschland (Berlin, 2001), 1-35 (forthcoming). See also Christopher
Browning, “German Memory, Judicial Interrogation, and Historical Reconstruction: Writing
Perpetrator History from Postwar Testimony,” in Saul Friedlander (ed.), Probing the Limits
of Representation: Nazism and the “Final Solution (Cambridge, MA; 1992), 22-36;
Lawrence Douglas, Wartime Lies. Securing the Holocaust in Law and Literature,” 16-36 and
Mark Osiel, “Constructing Memory with Legal Blueprints,” 411-430, both in F.C. Decoste
and Bernard Schwartz (eds.), The Holocaust’s Ghost. Writings on Art, Politics, Law and
Education (Edmonton, 2000); Leora Y. Bilsky, “When Actor and Spectator Meet in the
Courtroom: Reflections on Hannah Arendt’s Concept of Judgment,” History and Memory.
Studies in Representation of the Past 2:8 (Fall/Winter, 1996), 137-174; Jared Stark, “The
Task of Testimony. On ‘“No common Place’: The Holocaust Testimony of Alina Bacall-
Zwim,” History and Memory. Studies in Representation of the Past (1999), 37-61; Carlo
Ginzburg, The Judge and the Historian (London, 1999); and most recently, Bloxham,
Genocide on Trial (2001).

' In his opening remarks to Tribunal II, prosecutor Benjamin Ferencz remarked of
the trial, “as we here record the massacre of thousands of helpless children, the German
people may reflect on it to assess the merits of the system they so enthusiastically
acclaimed.” Benjamin Ferencz, opening remarks of the prosecution, 29 September 1947,
Trial, roll 1, 32-33.



12
again. But we can see that it is written true.”'® But, as Chapter 6 of the dissertation will
demonstrate, not only was the goal of “historical truth” not fully achieved, but in some ways
trial testimony given at Nuremberg confused the historical record.

The third question this dissertation addresses in Chapter 3 is how and why the
Americans decided to try the leaders of the Einsatzgruppen. By late 1945 and early 1946 the
Americans had largely affirmed their commitment to hold a series of subsequent war crimes
trials, at one point planning as many as eighteen. Unlike at the first Nuremberg trial where
political considerations superceded all others in the selection of defendants for indictment,
they had decided that only those persons against whom they had substantial evidence would
be indicted. Ohlendorf, the principal defendant in the trial, was considered a possible
candidate for the dock from the very beginning of the planning phase of the Subsequent
Proceedings, because he had provided the Americans with damning evidence, without which
it is doubtful that the Einsatzgruppen leaders would have been brought to justice in 1947.

In January 1946, American prosecutors in the original IMT trial called Ohlendorf as
a witness for the prosecution. He testified that Einsatzgruppe D, the mobile killing unit he
commanded in the Crimea, was responsible for the murder of approximately 90,000 Jews
during its operations in 1941 and 1942. Even before Ohlendorf admitted to such atrocities he
was considered a possible target for prosecution, because he was head of what the
Americans considered to be one of the most important offices in the
Reichssicherheitshauptamt — Amt I11 as well as being an economic expert in the Reich. As

Chapter 3 will demonstrate, early on in the planning phase for the Subsequent Proceedings,

'® Telford Taylor quoted in Robert Conot, Justice at Nuremberg (New York, 1983),
Xiii.
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however, American investigators only had a rudimentary understanding of the RSHA and
opinion was divided about what to do with Ohlendorf. Some planners wanted to delay trying
the former Einsatzgruppe leader because he was such a valuable source of information
against other leading Nazis, particularly those formerly involved in the economic sphere.
Unlike at the IMT trial, political factors did not play a significant role in the selection of
defendants; rather Taylor was determined to bring indictments against leading Nazi war
criminals based on evidence unearthed in the course of the IMT case. This, coupled with the
fact that one of the major purposes of holding further trials was to expose the criminal scope
of the Nazi regime, made certain members of the SS very likely candidates for prosecution.
The fact that Taylor’s organization already had Ohlendorf’s own admission, combined with
the discovery of the Einsatzgruppen Reports late in 1946 or early in 1947, almost certainly
assured Ohlendorf a place in the dock. Initially Taylor planned to try Ohlendorf as part of a
general case against the leaders of the SS, including various other members of the SD and
Gestapo, and not just leaders of the Einsatzgruppen. It was not, however, until sometime
after the discovery and analysis of the Einsatzgruppen Reports and the assurance that there
were enough of the leaders in American custody that the general case against SS leaders was
transformed into one which dealt solely with the leaders of the mobile security and killing
units.

Overall, this dissertation demonstrates that the American decision to prosecute
leaders of the SS Einsatzgruppen was accidental. In 1945 and 1946, the Americans had
planned to prosecute a representative sample of the SS leadership. But, while screening
captured documents for evidence in late 1946, the Evidence Division of the Berlin Branch of

the Office of Chief of Counsel of War Crimes (OCCWC) accidentally located and analysed
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a near complete copy of the Ereignismeldungen UdSSR or Operational Situation Reports of
the Einsatzgruppen.'® Legally, the evidence was damning. These reports documented the
activities of the Einsatzgruppen in the east between June 1941 and May 1943. The reports
were compiled regularly, and chronicled in meticulous detail the mass murder of Jews and
other civilians in occupied Soviet territory. Once the reports were completed, they were sent
to the Reichssicherheitshauptamt in Berlin. The reports were not used at the IMT trial as
their existence was, as yet, unknown.” In 1947, American authorities analyzed them and
discovered that they elucidated the particulars of the murder of nearly one million Jews and
other innocents in Soviet Russia: a scale of killing almost unfathomable to the prosecutors at
Nuremberg and one that led them to indict twenty-four Einsatzgruppen leaders on the

unprecedented charge of genocide.*' The fortuitous discovery of the reports changed the

' The four units of the Einsatzgruppen wrote 195 Operational Situation Reports
between June 1941 and April 1942, all of which have survived with the exception of Report
158. These reports should not be confused with other SD reports such as the Tétigkeits- und
Lageberichte der Einsatzgruppen der Sicherheitspolizei und des SD in der UdSSR (Activity
and Situation Reports) which are summary reports of the Operational Situation Reports and
therefore far less detailed, and the Meldungen aus den besetzten Ostgebieten (Reports from
the Occupied Eastern Territories), compiled between May 1942 and May 1943, many of
which were entered into evidence during the IMT proceedings. The Operational Situation
Reports are the most important of all the so-called Einsatzgruppen Reports because they
offer a level of detail not found in the others. For a full explanation and analysis of these and
other reports see Headland, Messages of Murder.

* Ibid., 23.

2! The prosecutors of the Einsatzgruppen case went through each of the 194 existing
Operational Situation Reports to determine the number of civilians murdered by the four
units of the Einsatzgruppen. According to their calculations units A, B, C, and D (with the
help of other para-military and police units) murdered nearly one million non-combatants
between May 1941 and July 1943. Determining exactly how many civilians, let alone Jews,
were murdered by the mobile security and killing units is a difficult if not impossible task
given the inaccuracy of the reports, the possibility of duplications and omissions in the
reporting process, and because of the complexity of the killing operations and the
involvement of non-Einsatzgruppen personnel in murder. Estimates of Jews murdered range
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course of the American legal investigation. Ultimately, the planners of the Subsequent
Proceedings decided to transform a catch-all trial of the SS leadership into one dealing
solely with the leadership cadre of the Einsatzgruppen. Once the Americans digested these
Ereignismeldungen, and once they determined they could locate a sufficient number of these
criminals, the lawyers from the Office of Chief of Counsel put the wheels in motion to bring
them to justice. Twenty-four former Einsatzgruppen leaders were thus indicted in the
summer of 1947,

The fourth question of this dissertation, dealt with in Chapters 4 and 5, concerns the
personality and backgrounds of the twenty-four leaders of the Einsatzgruppen indicted at
Nuremberg in 1947 and what motivated them to commit the crimes for which they were
indicted. Trial documents can help bring to life the perpetrators of mass murder. They can
also help us to reconstruct their personalities, thereby providing insight into their
backgrounds and even their motivation, which ultimately helps us understand the Nazi
genocide of the Jews. Chapter 4 will show that the leaders of the Einsatzgruppen were a
surprisingly homogeneous group, sharing many common attributes, including youth,
religious affiliation, and political ideology. Most, but not all, were extremely well educated,
and many were lawyers by profession; in short, they were the elite of German society. Their
so-called “route to crime,” as one historian refers to the perpetrator’s path to murder, was

very similar.”? These similarities have led many historians to characterize all SS men as

from a low of 700,000 according to Hilberg, Destruction, 1201-1220 to a maximum of
1,152,731 by Headland, Messages of Murder, 96-106. For the purposes of this work the
figure of one million is accepted.

22 De Mildt, In the Name of the People, 15-16.
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ideologically motivated killers. Recent research has shown, however, that perpetrator
motivation is more complex than this, calling into question the predominant interpretation of
the Einsatzgruppen leadership as “ideological soldiers.” Certainly most of these men did
concur with Nazi racial policies and in fact all of them carried them out, but the evidence
also suggests that in the case of some of the defendants — admittedly a minority — they
harboured feelings of moral conflict regarding their role as mass murderers.

The fifth question this dissertation addresses is the role of Michael Musmanno, the
presiding judge in this trial, how he interpreted the evidence and judged the crimes. The aim
of Chapter 7 is to analyze the personality, arguments and perspective of the presiding judge
who was called upon at Nuremberg to evaluate the Einsatzgruppen’s criminal behaviour.
Musmanno was extremely well qualified for the job, having first trained as a defense
attorney and then having served several years on the bench at the Court of Common Pleas in
Pennsylvania before going to Nuremberg. The other two judges, Robert Dixon and John
Speight, were less experienced. Because of this and the fact that Musmanno was such a
dominant personality, Speight and Dixon were insignificant judicial figures at the trial. After
Ohlendorf, Musmanno was the most influential and important person at the trial, setting its
course and tone. As a seasoned jurist with a flare for the dramatic, he virtually usurped the
role of the prosecution, taking over much of the direct examination of the defendants during
the trial, particularly when he felt the defendants were not forthcoming with their responses.
His active participation in the trial, his razor-sharp logic and persistent cross-examination
ensured that the defendants received a scrupulously fair hearing. Chapter 8 will show that his
judgment is also historically significant. It brings the personalities of the perpetrators to life

as well as providing a detailed account of their crimes and a solid evaluation of the evidence.
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The sixth and final issue this dissertation addresses is the aftermath of the trial,
specifically those events that led to the revision of the sentences of the Einsatzgruppen
defendants. In his final assessment of the Subsequent Proceedings written in 1949, Taylor
maintained that with the passage of each Subsequent Trial “sentences became lighter.”® The
exception to this rule was the trial of the Einsatzgruppen leaders. More death sentences were
imposed in this trial than in any other of the eleven Subsequent Proceedings, as well as in
the original Nuremberg IMT proceedings. Not allowed to appeal their sentences, those who
were condemned to death in the IMT proceedings were executed almost immediately. This
was not the case with the Subsequent Proceedings, however, where nearly all of the
defendants filed appeals almost as soon as their sentences were passed. In the case of the
Einsatzgruppen defendants, they too appealed to the Military Governor, Lucius Clay, for
clemency. Surprisingly, even after Clay had approved the sentences in 1949, only four of the
original fourteen death sentences were upheld and carried out and then only in 1951,
whereas the rest of the defendants had their sentences commuted to terms ranging from ten
years to life. One of the defendants, Waldemar von Radetzky (Deputy Chief of
Sonderkommando 10a of Einsatzgruppe D), was even released with time served even though
he had been sentenced to twenty years. Sentence reductions, commutations, and clemency
was the result of a new policy implemented by the US High Commissioner for Germany,
John McCloy, who had replaced Clay in 1949. Thomas Schwartz has recently demonstrated
that we should not be surprised by such sentence reductions, given that by 1949 domestic

and international political considerations were taking precedence over American war crimes

2 Taylor, Final Report, 101.
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policy. Despite McCloy’s denial at the time, Schwartz argues that Cold War stresses coupled
with mounting pressure from an increasingly skeptical US Congress and a disgruntled
German public forced US policy-makers, especially John McCloy, to overturn the
convictions of as many as one half of all those tried for war crimes.* German public
opinion, it would seem, influenced McCloy’s decision to reduce sentences. As Chapter 9
will show, certain German nationalist organizations, but particularly some highly positioned
German clergy and defense attorneys, were instrumental in securing clemency for some of

the most notorious Nazi perpetrators.

2. The Einsatzgruppen and their Crimes
Einsatzgruppen were special paramilitary task forces of the SS and police, originally
formed in 1938 to operate as the vanguard of security-police presence in the annexed
territories of Austria and Bohemia-Moravia. Further units were then created one year later
for action in the Polish campaign, during which Einsatzgruppen personnel initiated the first
large-scale killing operation of the war directed against Poland’s educated elite and leading
social and political classes.”” Although the focus of Einsatzgruppen activities changed over

time to incorporate mass murder in ever greater measure, their security and intelligence

* Schwartz, “John J. McCloy and the Landsberg Cases,” 435-440.

% For a discussion of the early activities of the Einsatzgruppen in Austria and
Czechoslovakia see Helmut Krausnick, Hitlers Einsatzgruppen. Die Truppe des
Weltanschauungskrieges, 1938-1942 (Frankfurt, 1993), 13-25. For a discussion of the
Einsatzgruppen’s activities in Poland see Alexander Rossino, “Nazi Anti-Jewish Policy
During the Polish Campaign: The Case of the Einsatzgruppe von Woyrsch,” German Studies
Review 1:24 (February, 2001), 35-54 and idem, “September 1939: The German Army and
the Invasion of Poland” (unpublished PhD dissertation, Syracuse University, New York,
1999).
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gathering functions remained constant throughout the period from 1938 to their deployment
in the Soviet Union in 1941 when German policy makers expanded their activities to include

wholesale murder of Soviet Jews as part of the broader security aims.?® At the beginning of

%6 The history of the Third Reich became the object of scholarly research almost
immediately upon the demise of the regime, and historians began to write about the “Final
Solution to the Jewish Question,” which has come to be called the Holocaust, not long
thereafter. Early contributions to the subject came from such scholars as Gerald Reitlinger,
The Final Solution: The Attempt to Exterminate the Jews of Europe, 1939-1945 (London,
1953) and idem, The SS: Alibi of a Nation 1922-1945 (London, 1957); Leon Poliakov,
Breviaire de la haine (1954) translated as Harvest of Hate (1971); and, Raul Hilberg’s
pioneering work on the subject, The Destruction of the European Jews, 3 vols. (1961).
While Helmut Krausnick and Martin Broszat were pioneers in writing about the activities of
the Einsatzgruppen in their book Anatomie des SS-Staates (1965), which first raised the
issue of the role of the Einsatzgruppen in the origins of the “Final Solution,” it was not until
the late 1970s, when the question of the origins of the “Final Solution” began to be debated
that some historians began to take a more active interest in the perpetrators of the Holocaust
and, in particular, the Einsatzgruppen. Alfred Streim, the former senior public prosecutor
and acting director of the German Zentrale Stelle der Landesjustizverwaltungen zur
Aufkldrung nationalsozialistischer Verbrechen (The Central Office of the Land Judicial
Authorities for the Investigation of National Socialist Crimes) in Ludwigsburg, published
widely on the subject of the Einsatzgruppen and their activities. For example, idem, "Das
Sonderkommando 4a der Einsatzgruppe C und die mit diesem Kommando eingesetzt
gewesenen Einheiten wahrend des Russlandfeldzuges in der Zeit vom 22.6.1941 bis Sommer
1943," (1964); idem, “Zum Beispiel: Die Verbrechen der Einsatzgruppen in der
Sowjetunion,” in Adalbert Riickerl (ed.), NS-Prozesse. Nach 25 Jahren Strafverfolgung:
Moglichkeiten-Grenzen-Ergebnisse (Karlsruhe, 1971), 65-106; idem, “Zur Eréffaung des
allgemeinen Judenvernichtungsbefehls gegentiber den Einsatzgruppen,” in Eberhard Jickel
and Jirgen Rohwer (eds.), Der Mord an den Juden im zweiten Weltkrieg: Entschlussbildung
und Verwirklichung (Stuttgart, 1985), 107-119; and idem, “The Tasks of the SS
Einsatzgruppen,” Simon Wiesenthal Center Annual 4 (1987), 309-328.

Other works which examine the role of the Einsatzgruppen in the murder of the Jews
include Yehoshua Buchler, "Kommandostab Reichsfiihrer-SS: Himmler's Personal Murder
Brigades in 1941," Holocaust and Genocide Studies 1 (1986), 11-25; Yaacov Lozowick,
“Rollbahn Mord: The Early Activities of Einsatzgruppe C,” Holocaust and Genocide Studies
2 (1987), 221-241; Willi Dref3en, Ernst Klee, and Volker Riess, (eds.), “Schone Zeiten.”
Judenmord aus der Sicht der Tdter und Gaffer (Frankfurt, 1988); Philippe Burrin, Hitler et
les Juifs: Genése d’un génocide (Paris, 1989); Richard Breitman, The Architect of Genocide:
Himmler and the Final Solution (New York, 1991); Headland, Messages of Murder and
idem, “The Einsatzgruppen: The Question of their Initial Operations,” Holocaust and
Genocide Studies 4 (1989), 401-412; Christian Streit, “Wehrmacht, Einsatzgruppen, Soviet
POWs and anti-Bolshevism in the emergence of the Final Solution,” in David Cesarani (ed.),
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Operation Barbarossa in June 1941, these motorized units of the SS were formed into four
groups designated A, B, C, and D and were officially assigned the task of providing security
for German troops in areas behind the front line.”’ Neither the leadership cadre nor regular
members of the mobile security units received much in the way of formal military training,
highlighting the more political nature of their assignment. While the Einsatzgruppen of the

Security Police and SD operated under the tactical command of the German army in Russia,

The Final Solution. Origins and Implementation (New York, 1994), 103-118; Ralf
Ogorreck, Die Einsatzgruppen und die Genesis der Endlosung (Frankfurt, 1997); Peter
Longerich, Politik der Vernichtung: Eine Gesamtdarstellung der nationalsozialistischen
Judenverfolgung (Munich, 1998);and, Christoph Dieckmann, “The War and the Killing of
the Lithuanian Jews,” in Ulrich Herbert (ed.), National Socialist Extermination Policies.
Contemporary German Perspectives and Controversies (New York, 2000), 240-295. 1981.
Most recently, Andrej Angrick, “Die Einsatzgruppe D. Struktur und Tégigkeiten einer
mobilen Einheit der Sicherheitspolizei und des SD in der deutsch besetzten Sowjetunion,”
unpublished PhD dissertation, Technical University of Berlin, 1999 has written on the
history of Einsatzgruppe D. In addition to these sources, the Holocaust Library of New York
has published an abridged edition of the Einsatzgruppen Reports as Yitzhak Arad, Shmuel
Krakowski and Shmuel Spector (eds.), The Einsatzgruppen Reports: Selections from the
Dispatches of the Nazi Death Squads' Campaign Against the Jews in Occupied Territories of
the Soviet Union, July 1941-January 1943 (New York, 1989). Most recently, Peter Klein
edited a collection of essays on the four units of the Einsatzgruppen was published in 1997
under the title, Die Einsatzgruppen in der besetzten Sowjetunion 1941/42. Die Tétigkeits-
und Lageberichte des Chefs der Sicherheitspolizei und des SD (Berlin, 1997).

Despite the interest of historians in the activities of the Einsatzgruppen, the most
comprehensive work on the subject remains, Helmut Krausnick and Hans-Heinrich
Wilhelm, Die Truppe des Weltanschauungskrieges: Die Einsatzgruppen der
Sicherheitspolizei und des SD, 1938-1942, published more than twenty years ago in 1981.

%7 For a discussion of the cooperation between the Wehrmacht and the
Einsatzgruppen see especially Christian Streit, Keine Kameraden. Die Wehrmacht und die
sowjetischen Kriegsgefangenen 1941-1945 (Bonn, 1991) and idem, “Wehrmacht,
Einsatzgruppen, Soviet POWs and Anti-Bolshevism in the Emergence of the Final
Solution,” in David Cesarani, (ed.), The Final Solution: Origins and Implementation (New
York, 1996), 103-118. See also, Hannes Heer, “Killing Fields: The Wehrmacht and the
Holocaust in Belorussia, 1941-1942,” Holocaust and Genocide Studies 11 (Spring, 1997),
79-101. For an overview of the development of the historiography on this subject see Omer
Bartov, “German Soldiers and the Holocaust. Historiography, research and implications,” in
idem (ed.), The Holocaust. Origins, Implementation, Aftermath (New York, 2000), 162-184.
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but in reality they were mobile field offices of the Reichssicherheitshauptamt or RSHA and
therefore their leaders took they orders from Heydrich who was the chief of the RSHA and
from which most of the leaders of the units were drawn.?® In practice, their principal task
was security, which in the context of Operation Barbarossa meant not only intelligence
gathering and protection from partisan attacks, but also the "elimination" of perceived
political and racial enemies of the Reich, particularly Soviet Jews and communists, but also
the mentally ill, the infirm, and Gypsies. In order to cover a larger geographic area, the
Einsatzgruppen were divided into smaller formations called Sonderkommandos and
Einsatzkommandos. These sub-commands then frequently divided into still smaller units
called Teilkommandos and Vorkommandos.

One month before they were deployed, the Einsatzgruppen were assembled at
Pretzsch, a small German town bordering on Soviet territory. Here they were briefed about
their assignments and given some rudimentary military training. The men were then
allocated to one of the four mobile security units and each one of these was assigned to work
with an army group. Each army group was responsible for conquering a particular
geographic region of the western Soviet Union. Einsatzgruppe A, led by Franz Walter
Stahlecker and later Heinz Jost, was assigned to Army Group North which operated in and
around Lithuania, Latvia and Estonia. Einsatzgruppe B, led by Arthur Nebe and later Erich
Naumann, was assigned to Army Group Centre and it operated in and around the area of

Minsk. Einsatzgruppe C, led by Otto Rasch, was attached to Army Group South and

%8 For instance, ten defendants from the Einsatzgruppen trial, Otto Ohlendorf, Heinz
Jost, Martin Sandberger, Willy Seibert, Erwin Schulz, Franz Six, Werner Braune, Emil
Hausmann, Heinz Schubert, and Walter Haensch, came from various agencies of the RSHA.
On the SS, the Einsatzgruppen and the RSHA see Headland, Messages of Murder, 17-26.
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operated in the Ukraine. Finally, Einsatzgruppe D, led by Otto Ohlendorf, was assigned to
the Eleventh Army that operated in and around the Crimea.? The Einsatzgruppen joined the
invasion of the Soviet Union on June 22, 1941, and almost immediately began to murder
innocent civilians. For the first six to eight weeks of the campaign the mobile units, with a
few exceptions, limited their killing to communist functionaries, Jewish men, Gypsies, and
occasionally the infirm. Beginning in August, however, their targeted killing escalated into a
full-scale genocidal campaign against Soviet Jewry. During the Soviet campaign their role as
killers of civilians, particularly Jews, has led many to refer to the Einsatzgruppen as “mobile
killing units,” even though “mobile security unit” more aptly describes their function.*
After August 1941, when killing operations had expanded and civilians were being
killed in large numbers, the modus operandi of all four Einsatzgruppen was remarkably
consistent. Once the German army had cleared an area, one of the mobile killing units would
immediately enter the sector, round up the Jews and other civilians targeted for murder, rob
their victims of their belongings and finally kill them in open-air shootings. Initially the

murders were carried out in public, but because this endangered the “special security task”

% For a map of the areas of operation of the Einsatzgruppen, see Martin Gilbert,
Atlas of the Holocaust. Revised and Updated (Toronto, 1993), map 71, 65. See also, Raul
Hilberg, Destruction, vol. 1, 287 and 290.

% Nuremberg helped to create the impression that the sole task of the Einsatzgruppen
was murder, and hence one frequently sees the term “mobile killing unit” used to describe
the Einsatzgruppen. While it is true that one of the main functions of these groups was
murder on a grand scale, this task was really part of the intelligence and security work that
was at the heart of Einsatzgruppen formations. In other words, identifying and killing the
foreign enemies of the Reich was viewed as part and parcel of the intelligence and security
work of these groups. For the purposes of this work the terms “mobile killing unit,” “mobile
security unit,” “mobile security and killing unit” and Einsatzgruppen will be used
interchangeably.
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of the Einsatzgruppen, the murder sites were soon moved to more secluded areas, usually
outside of town. The victims would be led to a collection point from where they were then
taken in groups of between ten and fifty (more in the case of the Babi Yar massacre) to a
grave where they were told to strip off their clothing. One of three methods of execution was
then employed. Some group leaders preferred to have the Jewish victims line-up on the edge
of the grave and have “specialists” shoot them in the back of the neck.?' Ohlendorf disliked
this method of execution and instead had his men shoot as a group from a distance, more
like a military firing squad, which helped minimize individual responsibility. Still other
commanders had victims lie face-down at the bottom of the grave where the victims would
be shot from above. Once the victims were dead, another group would be forced to lie on top
of them. They too were then shot. Because many Jews escaped the initial round-ups,
especially if they received prior warning that the Germans were advancing, the mobile
security and killing units would frequently return to an area more than once to ensure that
they captured and killed all of a community’s Jews. Hilberg estimates that of the five million
Jews living in Soviet territory in June 1941, as many as 1.5 million Soviet Jews either
escaped from the advancing German forces or were evacuated further east.*? Despite such

evasions, the four units of the Einsatzgruppen and their helpers rounded up and murdered on

*! These shooters were not specialists in the sense that they were trained to shoot
civilians in the back of the neck; rather they were “specialists” in the sense that killing
individuals was their singular job.

*2 Hilberg, Destruction, 291-295. Hilberg’s figure of five million includes nearly one
and a half million Jews residing in former Polish territory annexed by the Soviet Union in
1939.
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average, 100,000 people per month.*

Although the massacre of Jews by shooting proved highly effective in terms of the
large numbers killed, it had distinct disadvantages as a method of mass murder. For the
perpetrators, such massacres caused considerable psychological stress, which could not
always be overcome. Some of the men could only cope with their job by consuming large
quantities of alcohol and others had nervous breakdowns. It was not that they had any great
moral objection to what they were doing in theory, but in practice shooting women and
children at close range took its toll on the murderers. Himmler was well aware of this
situation. He had visited the site of a mass shooting in Minsk in the late summer of 1941 and
had allegedly fainted when blood landed on his face during one execution. Shaken by the
incident, he later remarked that shooting was not the most “humane” and “rational” method
of mass killing. Of course he was not thinking of the victims here, but the perpetrators. In
Himmler’s view, what was needed was an alternate method of mass murder which could still
“liquidate™ large numbers of people quickly, but would also be psychologically easier on the
men of the killing units.

One solution was the gas van. The use of poison gas had already been tested in the
autumn of 1941 on Soviet prisoners of war in Sachsenhausen, and even earlier, in 1940, it
had been used as part of the euthanasia program against the mentally ill in Germany. The
first gas van was deployed in the Soviet Union in December 1941 and, over the next three

years, some fifteen were used by the Einsatzgruppen in the Soviet Union.** Although many

» Ibid., 317.

* Longerich, Politik der Vernichtung, 441-448, and Schmuel Spektor, “Killings in
the Gas Vans behind the Front,” in Eugen Kogon, Hermann Langbein and Adalbert Riickerl
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thousands of Jews were killed in this way, the gas vans were not popular with SS personnel
because they proved even more unpleasant to operate than shooting victims at close range,
since gassing required more effort and contact with the victims than shooting. As one
member of a killing unit described his experience using the gas van:
The Jews had to climb into the van fully clothed. There was no sorting out. Men,
women and children all had to get in together. I estimate that about sixty people had
to get in each time. They had to climb up some steps to get into the van. It did not
seem as if the Jews knew that they were about to be gassed. After the doors had been
closed we then drove to a disused coal shaft. The gas-van could not be driven right
up to the shaft and we had to pull the bodies out of the vans and drag them to the
shaft, which was about eight metres away, and then throw them in. When the doors
were opened a cloud of smoke wafted out. After the smoke had cleared we could
start our foul work. It was frightful. People had vomited and defecated. You could
see that they had fought terribly for their lives. Some of them were holding their
noses. The dead had to be dragged apart. It was while doing this that I first found out
how heavy a human being can be.*®
Despite the ability of the gas vans to kill large numbers of people at once, they were not
always as efficient as Himmler had hoped. Over time the doors of the vans lost their seal,
allowing fresh air to mix in with the noxious fumes. As a result, it often took more time for
those inside to die.
It has been estimated that in their campaign of murder, the Einsatzgruppen, which
themselves never numbered more than three thousand men, mostly taken from the SS-

Sicherheitsdienst (SD), the Sicherheitspolizei (Sipo), and the Geheimstaatspolizei (Gestapo)

along with thousands of reinforcements from the Kriminalpolizei (Kripo), the

(eds.), Nazi Mass Murder: A Documentary History of the Use of Poison Gas (New Haven,
1993), 52-63.

% «A member of Sonderkommando 6 on the deployment of gas-vans in Stalino and
Rostov,” in Ernst Klee, Willi Drefen, and Volker Riess (eds.), “The Good Old Days.” The
Holocaust as Seen by Its Perpetrators and Bystanders, trans. Deborah Burnstone (New
York, 1991), 72-73.
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Ordnungspolizei (Orpo), the Waffen SS, and the Wehrmacht, were responsible for the

murder — by shooting and gassing — of approximately one million Jews.*® The activities of

* The Einsatzgruppen, it was once thought, were responsible for all of the Jews
murdered in open-air shootings during the war in the Soviet Union. While they were at the
centre of the killing process, the situation in the east was far more complex than we once
thought. One of the earliest publications of non-Einsatzgruppen involvement in the murder
of Soviet Jews was the war diary of the 1* SS Infantry Battalion, discovered in the Czech
archives and published in 1965 under the title Fritz Baade et al. (ed.), Unsere Ehre heif3t
Treue: Kriegstagebuch des Kommandostabes Reichsfiihrer SS (Vienna, 1965). Recent
scholarship, particularly research into the activities of the Ordnungspolizei or Order Police
and regional studies of collaborators, has shown that the Einsatzgruppen constituted but a
fraction of the German para-military organizations and their helpers that were involved in
mass murder in the east. Our enhanced understanding of the front-line perpetrators is the
result of a number of factors, not the least of which was the opening of the archives in the
former Soviet Union which led to an upsurge in research on local auxiliary police units and
their role in the Holocaust. The war crimes trials of the last decade and a half in the United
States, Britain, Canada and Australia of east European collaborators have also contributed to
this trend. While narrowly focussed on one battalion, Christopher Browning’s seminal study
Ordinary Men: Reserve Police Battalion 101 and the Final Solution in Poland (New York,
1992) also unwittingly contributed to this shift. As a result of all of these factors, research on
the perpetrators has shifted away from the activities of the Einsatzgruppen to the
involvement of other para-military organizations, especially the role of the Ordnungspolizei,
in the murder of the Jews. Some recent examples of the new scholarship include, Heiner
Lichtenstein, Himmlers griine Helfer: Die Schutzpolizei und Ordnungspolizei in “Dritten
Reich” (Cologne, 1990); Konrad Kwiet, “Auftakt zum Holocaust: Ein Polizeibatallion im
Osteinsatz,” in Wolfgang Benz et al. (eds.), Der Nationalsozialismus: Studien zur Ideologie
und Herrschaft (Frankfurt, 1993), 191-208; Andrej Angrick, Martina Voigt, et al., ““Da hitte
man schon ein Tagebuch fiihren miissen.’ Das Polizeibatallion 322 und die Judenmorde am
Bereich der Heeresgruppe Mitte wihrend des Sommers und Herbstes 1941,” in Helge
Grabitz et al. (eds.), Die Normalitit des Verbrechens: Festschrift fiir Wolfgang Scheffler
(Berlin, 1994), 325-385; Jiirgen Matthéus, “What About the “Ordinary Men”?: The German
Order Police and the Holocaust in the Occupied Soviet Union,” Holocaust and Genocide
Studies 2:10 (Fall, 1996), 134-150; Daniel Jonah Goldhagen, Hitler s Willing Executioners:
Ordinary Germans and the Holocaust (New York, 1996); Edward B. Westermann,
“‘Ordinary Men’ or ‘Ideological Soldiers’? Police Battalion 310 in Russia, 1942,” German
Studies Review 1:21 (February, 1998), 41-68; Michael Mann, “Were the Perpetrators of
Genocide “Ordinary Men” or “Real Nazis”? Results from Fifteen Hundred Biographies,”
Holocaust and Genocide Studies 14 (Winter, 2000), 331-366; Christian Gerlach, “German
Economic Interests, Occupation Policy, and the Murder of the Jews in Belorussia, 1941/43,”
in Ulrich Herbert (ed.), National Socialist Extermination Policies. Contemporary German
Perspectives and Controversies (New York, 2000), 210-239; Christopher Browning,
“German Killers. Orders from Above, Initiative from Below, and the Scope of Local
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the Einsatzgruppen and their helpers in Russia in the summer of 1941 represented a
watershed in Nazi racial policy toward the Jews, a policy which, in 1942, proliferated into a
European-wide program of genocide. The indictment against Otto Ohlendorf and the
Einsatzgruppen leaders was based largely on the evidence gathered from their own
Operational Situation Reports that thoroughly chronicled the part they played in this initial

phase of the Nazi "Final Solution.”*’

3. Trial Summary

The Einsatzgruppen trial was the ninth of twelve Subsequent Proceedings held at the
Palace of Justice, Nuremberg, Germany, beginning with the so-called Doctor’s trial in
December 1946. In many respects, the Subsequent Proceedings are a landmark in
international law, combining the Anglo-Saxon adversarial system and the Continental
accusatorial system of law. The Subsequent Proceedings derived their authority from
international agreement, in particular from the London Agreement of August 8, 1945 and

Allied Control Council Law No. 10 of December 20, 1945. Both of these laws were signed

Autonomy — the Case of Brest-Litovsk,” and “German Killers. Behavior and Motivation in
the Light of New Evidence,” in idem, Nazi Policy, Jewish Workers, German Killers
(Cambridge, 2000), 116-169; and Martin Dean, Collaboration in the Holocaust. Crimes of
the Local Police in Belorussia and Ukraine, 1941-1944 (New York, 2000).

*” Headland has analyzed the Operational Situation Reports in Messages of Murder,
but Gerald Reitlinger was the first to use the Einsatzgruppen Reports and trial documents as
abasis for research in his, Die Endldsung: Hitlers Versuch der Ausrottung der Juden
Europas 1939-1945 (Berlin, 1951) translated as The Final Solution—The Attempt to
Exterminate the Jews of Europe 1939-1945 (London, 1953). But Hilberg, who also drew
extensively on records produced by the Einsatzgruppen trial for The Destruction of the
European Jews, was one of the first historians to offer an in-depth analysis of the role of the
Einsatzgruppen in the larger “machinery of destruction.”
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by representatives of the United States, Britain, France and the Soviet Union. But the
Subsequent Proceedings were also governed by zonal law, especially American Military
Ordinance No. 7 of October 18, 1946, which laid out the rules under which the tribunals
would function.?®

In an attempt to ensure faimess, the organizers of the Nuremberg Proceedings
permitted full access to selected members of the German public and to the international
press. The trials themselves were bilingual, carried out simultaneously in German and
English, and after the trials were completed, the transcripts were made available to the
public.*® Defense attorneys fluent in both languages frequently corrected the official record
when they detected mistakes in translation. Moreover, each defendant had the right to
counsel of his own choosing. Defense attorneys at Nuremberg outnumbered prosecution
staff by more than two to one. The American Military Government not only paid the defense
salary of 3500 marks per month, but also provided them with three meals per day (with a
caloric content calculated at 3900, more than American soldiers received at the time), as well
as supplying them with a much coveted carton of cigarettes per week.* Defense counsel was

also provided with office space and furniture, and a “Defendants’ Information Center” was

38 Introduction, Trials of War Criminals before the Nuernberg Military Tribunals
under Control Council Law No.10, vol. 15, 1; London Agreement, 8 August 1945, in ibid.,
8-18; Allied Control Council Law No. 10, 20 December 1945 in ibid., 23-28; and Military
Government Ordinance No. 7, 18 October 1946, in ibid., 28-35.

* “Handling of Language Problems Arising because of the Bilingual or Multilingual
Nature of the Nuernberg Trials,” in ibid., 118-119.

“ Interim Report Secretariat for Military Tribunals Nuernberg, Germany, in ibid.,
156 and 173-175. See also, Ferencz, “Nurnberg Trial Procedure and the Rights of the
Accused,” 146-147.
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established whereby defense attorneys could procure documents and witnesses. This office
acted ostensibly as the liaison between the defense, prosecution and the tribunal.*' Under the
uniform rules of procedure outlined in Control Council Law No. 10, each defendant had to
be supplied with an indictment, in German, at least thirty days before trial began. Each
defendant was also given the right to be present at trial, testify in his own behalf and to
present evidence in support of his defense.”? With the rules and procedures in place to ensure
as fair a trial as possible, the leaders of the Einsatzgruppen were brought to Landsberg, a
prison for war criminals located in the Bavarian city of Landsberg-am-Lech, where they
were indicted in the summer of 1947.

On July 29, 1947 the American Office of the Chief of Counsel for War Crimes
(OCCWC), the American legal organization, headed by Brigadier General Telford Taylor,
which planned, organized and prosecuted all of the Subsequent Nuremberg Proceedings,
indicted twenty-four Einsatzgruppen leaders on three counts of criminality: Crimes against
Humanity, War Crimes, and Membership in Organizations declared Criminal by the IMT.*
Prior to their recruitment to the Einsatzgruppen all twenty-four defendants had been
members of the SS, SD, or Gestapo, organizations declared criminal in the judgment of the
IMT. The majority of the leaders were well educated. Professionally, many were lawyers,

one was a university professor, another an opera singer and yet another a Protestant pastor.

! Final Report of the Defense Center, in ibid., 187-188.
* Ferencz, “Nurnberg Trial Procedure and the Rights of the Accused,”148.
* The original indictment was filed 3 July but was amended 29 July. See Trials of

War Criminals Before the Nuernberg Military Tribunals under Control Council Law No.10,
vol. 4, 3.
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Twenty-four defendants were indicted, but only twenty-two were tried. One of the
defendants, Emil Hausmann, an officer in Einsatzkommando 12, committed suicide in his
prison cell immediately after receiving his indictment. Another indictee, Otto Rasch, was
excluded from the case after the trial had begun due to a severe and advanced case of
Parkinson’s disease that limited his ability to participate in his own defense. Thus, while
twenty-three of the twenty-four men indicted stood trial, only twenty-two defendants were
ultimately tried and sentenced.

Each of the twenty-four defendants was charged with all three counts, covering the
period of their activity from May 1941 to July 1943. Each defendant entered a plea of “not
guilty in the sense of the indictment.” Few denied participating in the genocidal campaign in
the Soviet Union; rather they maintained that, under the circumstances of total war and a
state of emergency, they were not legally responsible “in the sense of the indictment,” for
their crimes. Their defense hinged on the argument they had acted legally, as soldiers, and

had merely been following orders.*

*“ On the issue of superior orders see Robert Kempner in SS im Kreuzverhor
(Munich, 1964) who analyses various trials against SS officials including the
Einsatzgruppen. He reviews the testimony of Otto Ohlendorf and his defense counsel's
argument, especially the defense of following superior orders. See also David Kitterman
"Those who Said "No!": Germans Who Refused to Execute Civilians during World War IL,"
German Studies Review 2:11 (1988), 241-254, who has identified more than 100 cases
where Germans refused to participate in the illegal executions of civilians and were not
punished for their refusal. On more general applications of the defense of following superior
orders see especially, Yoram Dinstein, The Defence of Obedience to Superior Orders' in
International Law (Leyden, 1965); Aubrey Daniel, "The Defense of Superior Orders,"
University of Richmond Law Review 7 (1973), 477-509; Stanley Milgram, Obedience to
Orders (New York, 1974); David G. Paston, Superior Orders as Affecting Responsibility for
War Crimes (New York, 1946); and Martin Redish, "Military Law—Nuremberg Rule of
Superior Orders—United States Court Martial Tribunal Admits Evidence of United States
War Crimes in Vietnam in Support of Superior Orders of Defense," Harvard International
Law Journal 9 (1968), 169-181.
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The defendants were arraigned between September 15 and 22, 1947 at the Palace of
Justice in Nuremberg before Military Tribunal II-a (later renamed Military Tribunal II). The
tribunal consisted of three judges: Michael Angel Musmanno (presiding) was a Reserve
Naval Captain and judge from the Court of Common Pleas, Allegheny County,
Pennsylvania; John Joshua Speight was a leading member of the Alabama bar; and, Richard
Dillard Dixon was a judge from the Superior Court of North Carolina. The trial began
September 29, with the presentation of the prosecution’s case led by a very young Chief
Prosecutor, Benjamin B. Ferencz. The trial ended eight months later on April 10, 1948, after
the judgment had been rendered and sentences passed by the tribunal. The presentation of
the prosecution’s evidence (mainly excerpts from the Operational Situation Reports of the
FEinsatzgruppen and sworn affidavits of the defendants — 253 exhibits in all) lasted less than
two days, the remainder of the time was taken up by the direct testimony of the defendants
and their cross examination by the prosecution and the presiding judge. Other than Ralph
Wartenberg, the chief interrogator of the Office of the Chief of Counsel of War Crimes, and
Francois Bayle, Commander of the Medical Corps of the French Navy, the prosecution
called no witnesses.

Witnesses make for a more dramatic presentation of a case than documents, and
certainly there were plenty Ferencz could have called. Calling witnesses, however, involves
time (war crimes investigators would have to be dispatched to the Soviet Union to track
down witnesses) as well as costing a lot of money, commodities the OCCWC was short on
at the time. In any event, Ferencz believed that witness testimony was unreliable and
besides, most of the defendants had admitted their crimes in pre-trial interrogations. For

those who had not, the Einsatzgruppen Reports would prove their guilt. Thus, for the
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prosecutors of the commanders of the mobile killing units, witnesses were not essential for
the successful prosecution of their case.

Each defendant was permitted to choose his own advocate and the vast majority of
indictees also opted for an additional assistant defense attorney to represent them. All
twenty-three surviving defendants in the trial testified in their own behalf, except Dr. Otto
Rasch, who was physically unable to do so because of his advanced case of Parkinson’s.
Rasch’s case was eventually severed from the trial in February 1948 and he died in prison
nine months later in November, only months after its conclusion. Under German criminal
law, the right to testify before the court is determined by the judge who determines if
defendant testimony is reliable enough to be heard before the court. At Nuremberg the
defendants were automatically granted the right to testify under oath as well as being
permitted to address the court after closing statements were made, which they did, but not
under oath.** Along with the defendants, the defense called only eighteen witnesses to the
stand. This was unusual, but given the time constraints and the tribunal’s desire for
fairness, Musmanno ruled that the defense was permitted to submit any and all evidence

(including hearsay evidence) that might exonerate the defendants.*” The ruling led to the

* “Oral Testimony by Defendants,” in Trials of War Criminals Before the
Nuernberg Military Tribunals under Control Council Law No.10, vol. 15, 714-715.

% Ibid., vol. 4, 3-4.

*7 This ruling was referred to as the "Penguin Rule" because Musmanno had declared
for the record that he would admit all evidence, including evidence of the social life of the
“Antarctic Penguin” if it would help prove the innocence of the defendants. Because the
rules of evidence were flexible and because Musmanno felt that the gravity of the charges
dictated that the defendants have every opportunity to prove their innocence, he stretched the
rules of evidence by allowing just about anything for the record see Trial, roll 4, 2841.
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submission of 549 affidavits (mostly statements about the defendants' characters from school
teachers, ministers, family, friends and colleagues) in behalf of the defense and in lieu of
direct testimony.*® In Musmanno’s estimation, the submission of affidavits in lieu of direct
testimony saved more than five months of court time. Along with the affidavits an additional
204 defense exhibits were entered into evidence in behalf of the twenty-two surviving
defendants. Under the rules that governed the trial, each defendant was given the right to
make a final statement to the court. All the defendants, except Rasch, read their statements
into the record.

After 138 court sessions the trial came to an end. Musmanno, a devout Catholic who
actively campaigned for the abolition of the death penalty in the United States, spent two
weeks in a monastery contemplating the fate of these men. On April 10, 1948 he pronounced
sentences in open court. In all, he handed down fourteen death sentences. Ernst Biberstein,
Paul Blobel, Walter Blume, Werner Braune, Walter Haensch, Waldemar Klingelhéfer, Erich
Naumann, Otto Ohlendorf, Adolf Ott, Martin Sandberger, Heinz Schubert, Willy Seibert,
Eugen Steimle and Eduard Strauch were all sentenced to death by hanging. Heinz Jost and
Gustav Nosske were sentenced to life in prison. Waldemar von Radetzky, Erwin Schulz and
Franz Six received twenty years in prison, whereas Lothar Fendler and Felix Riihl were
sentenced to ten years each. Matthias Graf, the lowest-ranking SS officer indicted, was
released based on time served.

After the trial was completed, all the defendants except Gustav Nosske applied for

clemency, first with the American Military Governor Lucius D. Clay and later with

“ Trials of War Criminals Before the Nuernberg Military Tribunals under Control
Council Law No.10, vol. 4, 3-4.
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American High Commissioner John J. McCloy. In March 1949, General Clay affirmed all

fourteen death sentences in the Einsatzgruppen case, but United States officials nevertheless
granted a stay of execution when irregularities were detected in other, non-Nuremberg
(army), trials. During this period, Clay also introduced a system whereby all convicted war
criminals received a credit of five days per month for time served in pretrial confinement
and for good behaviour. This decision reduced the sentences of all convicted war criminals —
including the Einsatzgruppen leaders — by one quarter.

Those sentenced to death by hanging had their executions postponed until officials in
Washington had determined that the American army trials had been fair to the defendants.
The United States Senate investigated the accusations and declared in the spring of 1949,
that while there had been some irregularities, the army trials had generally been carried out
in a humane and just fashion. In June 1949, after executions had resumed at the rate of ten
prisoners per day at Landsberg (the prison where the war criminals were housed), the
convicted men fearful of the execution of their sentences again flooded the American
Military Government with requests for clemency until 1950, when John McCloy, Clay's
replacement as United States High Commissioner for Germany, acquiesced to German
demands for the establishment of an Advisory Board on Clemency. On January 31, 1951 the
Peck Panel, as the Advisory Board came to be called, after hearing only from representatives
of the defense, reaffirmed only four of the original fourteen death sentences, commuting four
of the death sentences to life in prison; the remainder of the former Einsatzgruppen leaders
had their sentences drastically reduced, and several were even released with time served. The
high commissioner could not bring himself to commute the death sentences of Otto

Ohlendorf, Paul Blobel, Emst Biberstein and Erich Naumann because, as he said, he found
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their crimes without doubt the most clear-cut and “shocking,” of all those tried and found
guilty at Nuremberg.* The lengthy legal battle came to an end on June 7, 1951 when the
above-named four former Einsatzgruppen leaders were hanged at Landsberg prison.
Between 1951 and 1958 all but three of the remaining convicted murderers were released
from prison either through an act of clemency or parole. On May 9, 1958, only ten years
after they had been originally sentenced for the murder of approximately one million people,

the three remaining Einsatzgruppen leaders still in Landsberg prison were released.

4. Conclusion

As aresult of the fiftieth anniversary of the International Military Tribunal, the
recent war crimes trials in the former Yugoslavia and Rwanda, and subsequent efforts to
establish a permanent international court of justice, there is renewed interest in war crimes,
war criminals and war crimes trials in general. Because the history of the Einsatzgruppen
trial has not been told, this inquiry should constitute a significant addition to the history of
the prosecution of war criminals in general, and specifically those tried after the Second
World War. The trial of the Einsatzgruppen leaders was an important historical event. Not
only is their trial and punishment a noteworthy addendum to the criminal Nazi regime, the
trial is also important for our understanding of the history and the development of
international criminal law. The indictment against the Einsatzgruppen leaders in 1947
represents the first time in history that a group of individuals were charged with the crime of

genocide. As imperfect as the prosecution of this crime was, it laid the groundwork for

* Special List No. 42, 3.
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future trials of this scope. The Nuremberg legacy is not just legal however. The
Einsatzgruppen trial, as part of the larger Nuremberg project, is also important historically.
These thirteen trials, what is collectively referred to as “Nuremberg,” were instrumental in
shaping our historical understanding of Nazi criminality and, in the case of the
Einsatzgruppen trial specifically, in shaping the historiography of the “Final Solution.” As
noted at the beginning, scant attention has been given to these trials in general and the
historiography is still in its infancy. A comprehensive analysis of the Einsatzgruppen trial
will help fill this void. The following chapters recount the story of the fate of twenty-two
high-ranking members of the Nazi regime who perpetrated the murder of more than one
million human beings; but it also provides a detailed analysis at how the perpetrators of
mass murder justified or denied their participation in genocide, and how a group of three
American judges carefully weighed the evidence, determined their guilt, and ordered their

punishment.



Chapter 2
From International Cooperation to Zonal Trials: The United States and
the Origins of the Subsequent Nuremberg Proceedings

It is generally acknowledged, among symphony conductors and trial lawyers alike, that the
vital work is done before the show begins. Gesticulate and exhort as the conductor may
during a concert, the quality of the performance will be largely determined by the caliber of
the players he has selected, and the sensitivity and unity of purpose that he has imparted to
them in rehearsal.

Telford Taylor'

I. Introduction

On November 1, 1943, in what became known as “The Moscow Declaration on
German Atrocities,” Winston Churchill, Franklin Roosevelt and Joseph Stalin explicitly
warned the German government that at the war’s end, ““all those who have taken a
consenting part in atrocities, massacres and executions” of innocent people will be pursued
“to the uttermost ends of the earth and will [be] delivered to [their] accusers in order that
justice may be done.” Despite such strongly stated intentions, the Allies did very little
during the remainder of the war to prepare for such an eventuality, supporting one

historian’s assertion that “there never was a fixed or well-defined Nuremberg plan or

! Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War
Crimes Trial Under Control Council Law No.10 (Washington, 1949), 86.

2 The complete text of “The Moscow Declaration” can be found in Trials of War
Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10 vol.
4, (Washington, 1949), x (from here forward simply Trials of War Criminals).
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policy.” This comes as no surprise to students of American foreign policy especially since it
is well-known that the American war-time president, Franklin Roosevelt, kept a tight rein on
foreign policy and was loathe to reveal his plans for the postwar world, particularly with
respect to Germany.* American planning for the punishment of war criminals was deferred
until 1944-1945 and, as a result, the Allies were forced to grapple with the “German
problem.” Should they strip Germany of its war-making potential and turn it into an
agricultural wasteland or should they attempt rehabilitation by purging German society of
Nazism and punish only the most important surviving officials of the regime?

It was not until early 1945 that the Allies came to any semblance of an agreement

* Bradley F. Smith, Reaching Judgment at Nuremberg (New York, 1977), xvii. In
1948, one American lawyer concluded that the American war crimes trail program in
Germany was unorganized. He attributed this to a “lack of high-level planning in
Washington.” See William Fratcher, “American Organization for Prosecution of German
War Criminals,” Missouri Law Review 13 (1948), 70. While not denying that the war
criminals issue was a low priority for the Allies before the end of the war, Arieh J. Kochavi,
Prelude to Nuremberg. Allied War Crimes Policy and the Question of Punishment (Chapel
Hill, 1998), has recently argued that the issue was widely discussed in London and
Washington from 1941 on, but that the issue was not given serious consideration until 1944 .
His research shows that a number of factors influenced and shaped the Allies’ approach to
the issue of war crimes and that these factors prevented the British and Americans from
reaching agreement on the treatment of war criminals before the end of the war. In terms of
the Subsequent Nuremberg Trials, Michael R. Marrus, “The Nuremberg Doctors’ Trial in
Historical Context,” Bulletin of the History of Medicine 73 (1999), 110, has argued that “the
subsequent proceedings in general — and the Doctors’ Trial, as the first of these, in particular
— had a haphazard, improvised character.”

4 Prior to February 1945 (the Yalta Conference), Roosevelt refused to settle political
issues with his allies. He preferred to concentrate his energies on winning the war and wait
until victory was closer at hand before engaging in the wrangling that would inevitably
accompany negotiations. For overviews of Roosevelt’s foreign policy during the war see
Robert D. Schulzinger, “The Politics of Coalition Warfare, 1939-1945,” in idem, American
Diplomacy in the Twentieth Century (New York, 1990), 167-200 and Stephen E. Ambrose,
Rise to Globalism: American Foreign Policy since 1938 (New York, 1991). The best
discussion of Roosevelt’s foreign policy remains Robert Dallek, Franklin D. Roosevelt and
American Foreign Policy, 1932-1945 (New York, 1995 <1979>).
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about the “German problem.” Along with unconditional surrender, they decided that
Germany should be divided into four zones of occupation. The Soviets would occupy the
eastern portion of the country, the British the northwest, the Americans the south, and the
French would take that small portion of southwest Germany which bordered their country.
As for the war criminals question, initially they could not agree.’ The British favoured
summary execution as did the Russians, but only after some form of political inquiry, while
American opinion was divided.® Some officials in Washington supported the infamous
proposal of the Secretary of the Treasury, Henry Morgenthau Jr., who argued that war
criminals should be executed and Germany should be dismembered, demilitarized,
denazified, and de-industrialized.” Along with his supporters Morgenthau believed Germans
were incapable of rehabilitation. Convinced that Morgenthau’s plan for the break-up of
Germany would be disastrous for the reconstruction of a stable Europe, Secretary of War
Henry Stimson, Assistant Secretary of War John McCloy and others in the War Department
responded with an alternative plan which included the recovery and reintegration of
Germany into the European community plus a judicial solution to the war criminals

problem.® That Roosevelt refused to commit to either Morgenthau’s or Stimson’s solution

S For a good discussion of the level of disagreement between the British and
Americans see Kochavi, Prelude to Nuremberg, 201-217.

¢ Schulzinger, “The Politics of Coalition Warfare,” 186. For a discussion of Russian
attitudes toward the question of punishment see Kochavi, Prelude to Nuremberg, 217-222.

” Peter Maguire, 4 Cold War Conflict of Interest (unpublished PhD dissertation,
Columbia University, 1995), 150-151.

® On the differences between the Stimson and Morgenthau plans see especially
Kochavi, Prelude to Nuremberg, 80-87 and Robert Wolfe, “Flaws in the Nuremberg Legacy:
An Impediment to International War Crimes Tribunals’ Prosecution of Crimes against
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before the war was over highlights the difficulty the Americans had in planning for the
transition from war to peace. Indeed, it was not until after the death of Roosevelt on April
12, 1945, when Harry S Truman took office, that a decision was made concerning the war
criminals issue.

Known for quick decision-making, Truman, the plain-talking president from
Missouri, immediately opted for the War Department’s solution.” Truman was “easily
persuaded” by Roosevelt’s former legal advisor, Samuel Rosenman, that his predecessor
would have favoured a judicial rather than draconian solution to the war criminals problem.'
Thus, Truman reasoned, the best way to solve the “German problem” was to rehabilitate the
country. This could be accomplished through the process of denazification of German
society, the aim of which was the “liquidation of Nazism as a sociopolitical system,” by
destroying all Nazi institutions, its leadership, and legal system as well as its culture,

symbols and ideology." Denazification coupled with the trial and punishment of the highest-

Humanity,” Holocaust and Genocide Studies 3:12 (Winter, 1998), 435-438. For details of
Morgenthau’s plan see Warren F. Kimball, Swords or Ploughshares? The Morgenthau Plan
for Defeated Nazi Germany, 1943-1946 (Philadelphia, 1976).

? For an interesting discussion of Truman’s life see David McCullough, Truman
(New York, 1992). For solid discussions of the Truman administration and its policies see
Barton Bernstein (ed.), The Politics and Policies of the Truman Administration (Chicago,
1970); Schulzinger, “The Early Cold War, 1945-1952,” in American Diplomacy in the
Twentieth Century, 201-231; and, Robert J. Donovan, Conflict and Crisis. The Presidency of
Harry S Truman, 1945-1948 (New York, 1977). For the War Department’s plan see Henry
L. Stimson and McGeorge Bundy, On Active Service in Peace and War (New York, 1948).

' Kochavi, Prelude to Nuremberg, 217-218.

"' Elmer Plischke, “Denazification in Germany. A Policy Analysis,” in Robert Wolfe
(ed.), Americans as Proconsuls: United States Military Government in Germany and Japan,
1944-1952 (Carbondale, IL; 1984), 198-200. Denazification was Central to the Allies’ plan
of remaking German society. It was a mammoth and controversial task that would drag on
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ranking Nazi war criminals, the Americans hoped, would go someway toward reeducating

Germans and thereby remaking German society. To this end, on April 26, 1945, Truman

for years and never be completed. Denazification was the attempt by the Allies to identify
and eliminate all traces of Nazism from German life, including redrafting laws to eliminate
Nazi ideological content and removing former party members from all spheres of public life.
Denazification went deep into German society: not only Nazi leaders, but all party members
no matter how insignificant, were to be identified and tried before the so-called
denazification courts to determine the extent to which they had been Nazified. If the courts
found an individual guilty, not only was he forbidden to hold public office, but he was often
sentenced to hard labour. Between 1946 and 1948 in the American, British and French
zones, more than 15 million Germans were required to fill out a Fragebogen or
questionnaire, explaining their relationship to the Nazi party. As a result, hundreds of
thousands of German officials lost their jobs or were imprisoned. In the Russian zone
850,000 former party members were questioned by the Soviet authorities; 65,000 received
some form of punishment. Whether or not the Soviets used the denazification process as a
pretext to eliminate their political enemies is a matter for debate. Germans were largely
dissatisfied with the denazification process, particularly in its later stages, when the program
began to fall apart and its structural weaknesses became increasingly apparent. The result of
the denazification program, in the western zones at least, was that many former Nazis who
had committed particularly heinous crimes during the war, emerged from the process
relatively unscathed or were never punished at all, while insignificant party members
received particularly harsh sentences. Thus, it appeared to many average Germans that
Allied justice (at least in the case of denazification) was hypocritical and arbitrarily applied.

Much has been written on the subject, but most recent scholarship has focussed on
regional analyses of denazification. See especially, Jorg D. Kramer, Das Verhaltnis der
politischen Parteien zur Entnazifizierung in Nordhein-Westfalen (Frankfurt, 2001); Timothy
R. Vogt, Denazification in Soviet-occupied Germany: Brandenburg, 1945-1948 (Cambridge,
MA; 2000); Olaf Reichert, “Wir mussen doch in die Zukunft sehen”—:die Entnazifizierung in
der stadt Oldenburg unter britischer Besatz (Oldenburg, 1998); Damien van Melis,
Entnazifizierung in Mecklenberg-Vorpommern: Herrschaft und Verwaltung 1945-1948
(Munich, 1999), John P. Teschke, Hitler's Legacy: West Germany Confronts the aftermath
of the Third Reich (New York, 1999); Wolfgang Daum, Entnazifizierung in Landsberg am
Lech: das Befreiungsgesetz vom 5. Marz 1946 und seine praktische Durchfuhrung (St.
Ottilien, 1996); Robert G. Moeller (ed.), West Germany under Construction: Politics,
Society and Culture in the Adenauer Era (Ann Arbor, Mich., 1997); Arthur Lee Smith, The
War for the German Mind: Re-educating Hitler’s Soldiers (Providence, RI; 1996); Rainer
Mohler, Entnazifizierung in Rheinland-Pfalz und im Saarland unter franzosischer Besatzung
von 1945 bis 1952 (Mainz, 1992); James F. Tent, Mission on the Rhine: Reeducation and
Denazification in American-occupied Germany (Chicago, 1982); and, Lutz Niethammer,
Entnazifizierung in Bayern: Sduberung und Rehabilitierung unter amerikanischer Besatzung
(Frankfurt, 1972).
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approved a directive, Joint Chiefs of Staff (JCS) 1067.'2 The directive, which had been in the
works for quite some time and closely mirrored the War Department’s proposal, was
designed to govern the initial phase of the American occupation of Germany.'> Among other
things, it called for the apprehending and automatic arrest of thousands of war criminals
including all Nazi party officials, members of the Gestapo, the Sicherheitsdienst (SD), the
Allgemeine and Waffen-SS, as well as all other Nazis and Nazi sympathizers, an enormous
number of individuals by any standard.'* As a result of this far-reaching directive, literally

hundreds of thousands of Germans were arrested and interned until the Americans decided

12 Plischke, “Denazification in Germany,” 207.

** In late 1944, when Roosevelt was certain the Allies would win the war, he
approved JCS 1067, which outlined the principles, policies and procedures that would be
pursued during the initial phase of the American occupation of Germany. Between
September 29, 1944 — the day Roosevelt approved the directive — and April 26,1945, JCS
1067 was rewritten six times. On the American occupation of Germany and its policies see
John H. Backer, Priming the German Economy: American Occupational Policies, 1945-
1948 (Durham, NC; 1971); Rebecca Boehling, 4 Question of Priorities: Democratic Reform
and Economic Recovery in Postwar Germany (Providence, R1; 1996); Tom Bower, Blind
Eye to Murder: Britain, America and the Purging of Nazi Germany — A Pledge Betrayed
(London, 1981); Davis Franklin, Jr., Come as a Conqueror: The United States Army’s
Occupation of Germany, 1945-1949 (New York, 1967); Wolfgang, Drieger, General Lucius
D. Clay und die amerikanische Deutschlandpolitik, 1945-1949 (Stuttgart, 1987); John
Willoughby, Remaking the Conquering Hero: The Social and Geopolitical Impact of the
Post-War American Occupation of Germany (New York, 2000); Reiner Pommerin (ed.), The
American Impact on Postwar Germany (Providence, 1997); Anna J. Merritt and Richard L.
Merritt, Public Opinion in Occupied Germany (Urbana, IL;1970); and, Jeffry Diefendorf
(ed.), American Policy and the Reconstruction of West Germany, 1945-1955 (Cambridge,
MA; 1993).

14 JCS 1067/6, Joint Chiefs of Staff Directive to Commander in Chief of US Forces
of Occupation Regarding the Military Government of Germany, 26 April 1945, in Alvin J.
Rockwell Papers, OMGUS file, Harry S. Truman Presidential Library, Independence,
Missouri (from here forward title of collection, file, folder, HST). On the issue of JCS 1067
and reparations see Lloyd C. Gardner, “America and the German ‘Problem’ 1945-1949,” in
Barton J. Bernstein (ed.), Politics and Policies of the Truman Administration (Chicago,
1970), 113-148.
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exactly how to punish them."

One week after JCS 1067 was approved, Truman asked Supreme Court Justice
Robert H. Jackson to take responsibility for developing American policy on war criminals
including how they should be tried. To this end Truman placed Jackson in charge of the
future prosecution of the most prominent Nazi war criminals by appointing him Chief of
Counsel for the Prosecution of Axis Criminality (CCPAC).'® Jackson firmly believed in his
task. In his opinion creating a legal framework to try and punish Nazi perpetrators was
imperative, especially if the Allies wanted to avoid vigilante justice and reeducate Germans
on the principles of democracy.'” In his first report to President Truman on June 7, 1945, he
outlined his proposals for American war crimes policy. Jackson argued that the United
States had a responsibility, in league with their allies or by themselves if necessary, to
enquire "into the culpability of those whom there is probable cause to accuse of atrocities
and other crimes."'® He was of the view that "to free [war criminals] without a trial would

[be to] mock the dead and make cynics of the living.""®

'* Many of these individuals would be dealt with through the denazification process.

' Copy, Executive Order No. 9547, “Providing for Representation of the United
States in Preparing and Prosecuting Charges of Atrocities and War crimes against the
Leaders of the European Axis Powers and their Principal Agents and Accessories,” Harry S.
Truman, 2 May 1945 in National Archives and Records Administration Record Group 260
(Records of the United States Occupation Headquarters, from here forward USOH),
OMGUS, Records of the Executive Office, The Office of the Adjutant General, box 640,
Ordinance No. 7 folder (from here forward simply NARA RG, file name, box, folder).

'” Smith, The Road to Nuremberg, 247-248.

'8 Report, Robert H. Jackson to Harry S Truman, 7 June 1945, White House Office
File 325A, Office of the Chief of Counsel, HST.

¥ Ibid.



44

Once the Americans had finally decided how they wanted to proceed, they needed to
convince the allies — who still favoured summary execution of the Nazi leadership — that the
US plan to pursue a judicial solution, should be adopted. On the suggestion of the
Americans, representatives of the Allied powers met in San Francisco in early May 1945 to
discuss the issue of punishment. The Americans took the lead at the meeting. The Soviets
immediately embraced the American proposal. Without an alternative plan for the treatment
of major war criminals, the British were forced to “yield” to the American initiative.?
Besides, given the deaths of the most important Nazi leaders, Hitler, Himmler, Goebbels and
possibly Bormann (many were convinced that Bormann was still alive, despite rumours to
the contrary), the British plan for the summary execution of the leading Nazi figures had lost
much of its appeal.?! Thus, in May 1945, the Allied powers agreed that the solution to the

problem of punishment of major Nazi war criminals would be judicial, and that these

2 Kochavi, Prelude to Nuremberg, 220.

2! Michael R. Marrus (ed.), The Nuremberg War Crimes Trial, 1945-1946: A
Documentary History (New York, 1997), 38. The origins of the International Military
Tribunal have been the subject of numerous studies, some of these include: United Nations
War Crimes Commission, History of the United Nations War Crimes Commission and the
Development of the Laws of War (London, 1948); Stimson and Bundy, On Active Service in
Peace and War (1948); Sidney S. Alderman, “Negotiating the Nuremberg Trial Agreement,
1945,” in Raymond Dennett and Joseph E. Johnson (eds.), Negotiating with the Russians
(Boston, 1951); Bradley F. Smith, The Road to Nuremberg (New York, 1981) and The
American Road to Nuremberg: The Documentary Record, 1944-1945 (New York, 1982);
Robert Conot, Justice at Nuremberg (New York, 1983); George Ginsburgs, “The
Nuremberg Trial: Background,” in George Ginsburgs and V.N. Kudriavtsev (eds.), The
Nuremberg Trial and International Law (Dordrecht, 1990), 9-37; Priscillia Dale Jones,
“British Policy towards German Crimes against the Jews, 1939-1945,” Leo Baeck Institute
Year Book 36 (1991), 339-366; Telford Taylor, The Anatomy of the Nuremberg Trials: A
Personal Memoir (New York, 1992); Anthony Glees, “The Making of British Policy on War
Crimes: History as Politics in the UK,” Contemporary European History 1:2 (July 1992),
171-197; and Kochavi, Prelude to Nuremberg (1998).
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individuals would be tried before an international military tribunal to be composed of
representatives of the Allied powers, including France.

Once a judicial solution had been accepted, American, British, Soviet and French
jurists met in London in July and August 1945 to work out an agreement for the
unprecedented international trial, and to decide whom to indict. Negotiations for the
establishment of the International Military Tribunal (IMT) took the better part of a month.
The task of reconciling discrepancies that arose because of substantive differences in the
legal systems of the four countries proved to be exceedingly challenging — at times almost
impossible — for the jurists. The delegates decided the trial would be held in Nuremberg (a
symbolic and practical venue for the Allies because that city’s former importance to the Nazi
party and because its palace of Justice was still relatively intact) and not in Berlin, as the
Soviets hoped. The main charge against the Nazi leadership was the common plan or
conspiracy to commit aggressive war, more commonly known as crimes against peace. This
created serious problems for the French and Soviet representatives because their national
laws included no provision for the crime of “conspiracy.” Finally, the Americans insisted
that particular Nazi organizations such as the SS, SA, German High Command, and the
Reich Cabinet be prosecuted in the expectation that conviction of these organizations would
facilitate the conviction of individual members in later proceedings. The result of these
negotiations was the London Agreement and its Charter of August 8, 1945, a compromise
agreement signed by the British, Americans, Soviets and French which, although flawed,

provided the Allies with a legal foundation to try and punish the highest-ranking Nazi war
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criminals.?

The IMT was convened at the Palace of Justice in Nuremberg in November 1945. On
trial were twenty-four of the highest-ranking political and military leaders of the former
regime, including Albert Speer, Hermann Géring, Emst Kaltenbrunner, Alfred Rosenberg,
Hans Frank, Karl Dénitz and Alfred Jodl.> The trial lasted a year, produced eleven death
sentences and was well publicized in the German press. The conduct of the IMT and the
outcome of the trial would have a significant impact on later American war crimes policy.
Almost as soon as the trial began difficulties arose among the prosecutors from the four
Allied nations. These conflicts prompted the Americans to promulgate new legislation that
would allow for a continuation of judicial proceedings against additional Nazi war criminals,
but on a national rather than international level. What resulted were twelve Subsequent
Nuremberg Proceedings between 1946 and 1949, prosecuted by the Americans alone, one of
which was the Einsatzgruppen trial.

Many historians have written on the subject of the origins of the original IMT trial in
1945. But very little has been written about the additional twelve Subsequent Nuremberg

Proceedings, and there is scarcely a reference anywhere in the literature to their origins.?*

% Charter of the International Military Tribunal, 8 August 1945 in Trials of War
Criminals, xii-xviii. On the issue of the Nuremberg Charter see Wolfe, “Flaws in the
Nuremberg Legacy,” 441-442,

% In reality only twenty-one defendants appeared in the dock at Nuremberg. Gustav
Krupp von Bohlen und Halbach, the German industrialist, was indicted but never appeared
in front of the IMT because he was judged too infirm to stand trial. Martin Bormann was
tried in absentia in the event he was found alive, and Robert Ley hanged himself as the trial

was beginning.

2% This trend is in the process of changing. Recently, Paul Weindling has written
about the origins of the Doctors’ Trial, “From International to Zonal Trials: The Origins of
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This chapter attempts to go someway toward correcting this trend by explaining why and
how the Americans came to decide holding war crimes trials subsequent to Nuremberg was
necessary. In doing so, the chapter traces the development of American war crimes policy in
Germany from 1945 to 1946, the transitional period between the IMT and the Subsequent
Nuremberg Proceedings. It shows that Robert H. Jackson, the American Supreme Court
Justice appointed by President Truman in May 1945 to prosecute the most prominent Nazi
war criminals, was not only instrumental in the planning and preparation of the original IMT
trial, but he also played a significant role in planning the Subsequent Nuremberg
Proceedings as well.”® By the end of 1946, once the Americans had experienced an
internationally-prosecuted war crimes trial first hand, they were certain of three things. First,
they knew they did not want to pay the heavy financial costs of another international trial.
Second, they were certain they did not want to work with the Soviets again. And third, they
believed quite sincerely that they had an obligation to try those German industrialists and
financiers who had escaped punishment at the first internationally-prosecuted Nuremberg
trial. Ultimately it was Jackson who convinced President Truman of the need to adopt a

broader approach toward Nazi war criminals. To avoid further international entanglements

the Nuremberg Medical Trial,”” Holocaust and Genocide Studies 3:14 (Winter, 2000), 367-
389 and Peter Maguire has published his PhD dissertation which analyzed the Ministries
Trial (Case 12 of the Subsequent Nuremberg Proceedings), in Law and War: An American
Story (New York, 2000) in which he discusses some of the political factors that contributed
to the Subsequent Nuremberg Proceedings. In addition Donald Bloxham, Genocide on Trial:
War Crimes Trials and the Formation of Holocaust History and Memory (Oxford, 2001)
briefly discusses the origins of the American trials. Jonathan Bush, a PhD in law and Fellow
at the Center for Advanced Holocaust Studies, Washington, DC is in the process of writing a
history of Telford Taylor and the Subsequent Nuremberg Proceedings.

% Marrus, The Nuremberg War Crimes Trial, 43.
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and to ensure that more German war criminals were prosecuted, the United States would
hold trials in its occupation zone. What resulted were twelve additional trials involving 185
high-ranking Nazi officials in the American zone. The following pages discuss the origins of

these war crimes trials.

2. JCS 1023, Control Council Law No. 10, and American War Crimes Policy

The Americans formulated their war crimes policy for Germany between June 1945
and November1946. Planning began in the summer of 1945, while Justice Jackson was in
London negotiating with America’s allies to establish an international tribunal to try war
criminals. During this time a legal team was assembled in the United States to work with
Jackson on the unprecedented international trial, and Jackson’s interim report of June 7,
1945 allowed the policy makers in Washington to begin work on the formulation of a basic
war crimes policy for occupied Germany. The Chief of Counsel’s interim report became the
basis of Joint Chiefs of Staff (JCS) 1023/10, a directive which took a much broader
approach to the war crimes problem than merely indicting a few high-ranking Nazis as the
IMT had. In fact, JCS 1023 called for the punishment of individuals who committed
“atrocities and offenses including atrocities and persecutions on racial, religious or political
grounds, committed since 30 January 1933.” Given eight million Germans were members of

the Nazi party in May 1945, the number of war criminals could reach into the millions.? The

% Memorandum, “Organization for Further Proceedings against Axis War Criminals
and Certain Other Offenders,” 5 December 1945, in NARA RG 153 (Records of the Judge
Advocate General), War Crimes Branch, Nuremberg Administration Files 1944-1949, box 2
184-1 folder (from here forward JAG). On the number of Germans who were members of
the Nazi party see Jeffrey Herf, Divided Memory: The Nazi Past in the Two Germanys
(Cambridge, MA; 1997), 202-203.
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expectation, evidently, was that acts committed prior to the war would be prosecuted. The
IMT of course, saw matters quite differently. Charges laid in that case consisted of crimes
committed only after September 1, 1939. Yet, under JCS 1023 those who directly took part
in crimes and those who aided them were indictable, but more significantly for later trials,
the directive also stated that those who were “members of groups or organizations connected
with the commission of such crimes,” were also potential war criminals.?” Because of its vast
scope, JCS 1023 posed enormous challenges for those planning the additional war crimes
trials, especially the Subsequent Nuremberg Proceedings, despite its far-reaching potential it
nonetheless became the basis of American war crimes policy for the next four years.?

The directive of the Joint Chiefs of Staff, entitled "The Identification and
Apprehension of Persons Suspected of War Crimes,” was intended as a more concrete
statement of policy on the issue of war criminals than JCS 1067, which broadly outlined
American occupation policy in Germany immediately after the war.” Whereas JCS 1067
was draconian in tenor, calling for the denazification and reeducation of Germans, JCS 1023
specifically authorized American Military authorities to "investigate, apprehend and detain

all persons" it suspected of war crimes.*® The directive also made it clear that American

1 Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War
Crimes Trials under Control Council Law No. 10 (Washington, 1949), 4-5.

28 Ibid., 6.
» Maguire, Law and War, 145-146.

% JCS 1023/10 was approved by the Joint Chiefs of Staff on July 15, 1945 in Taylor,
Final Report, 4. In July 1947 American occupation policy in Germany changed course, the
result of James Byrnes Stuttgart speech that called for German self-government. No longer
was the aim of the Americans to punish Germany, they now looked to its recovery. This new
policy was reflected in JCS 1779 which replaced the more punitive JCS 1067. Bloxham,
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military authorities should "urge" the other occupying powers to adopt policies for their
zones of occupation similar to the one the Americans were planning for theirs.>! General
Eisenhower charged Brigadier General Edward C. Betts, the Theater Judge Advocate and
former Professor of Law at the United States Military Academy, with the task of
implementing and administering the directive.’” The immediate result of this policy was the
arrest of nearly 100,000 Germans who were held in custody by the Americans for future
trial. Most of these minor criminals it was hoped, would be dealt with by the denazification
courts then being set up, but several hundred were considered to be major war criminals, at
least as important as those being tried by the International Military Tribunal at Nuremberg,
and Betts wanted to deal with them separately.®

Not long after JCS 1023 was approved, the American Legal Division of the Control

Council (the quadripartite organizational authority formed in June 1945 to deal with

Genocide on Trial, 27 and Maguire, Law and War, 145-147.

*! Joint Chiefs of Staff 1023/10, "Directive on the Identification and Apprehension of
Persons Suspected of War crimes or other Offenses and Trial of Certain Offenders,” 8 July
1945, quoted in Taylor, Final Report, 242-249. See also Memorandum to General Clay,
"Law Providing for the Punishment of War Criminals and Similar Offenders,” 28 September
1945, in NARA RG 260 (USOH), OMGUS, Records of the Executive Office, the Office of
the Adjutant General, box 642, Control Council Law No. 10 folder.

* General Betts was made Deputy Director for War Crimes in the Legal Division of
the American element of the Control Council. Betts died in May 1946. Fratcher, "American
Organization for Prosecution of German War Criminals,” 53-54 and 70.

* Memorandum for Justice Jackson, "Further Trials,” 30 January 1946 in NARA RG
260 (USOH), OMGUS, Records of the Functional Offices and Divisions, OCCWC, box 2,
Subsequent Proceedings Division folder. See also Taylor, Final Report, 16. That the
Americans were willing to deal with the majority of minor war criminals in denazification
courts suggests to Weindling that “the Allies adopted a highly selective policy of bringing
only the most conspicuous perpetrators to trial,” see idem, “From International to Zonal
Trials,” 366.
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occupation issues of which the United States Military Government [OMGUS] was the
American component), headed by Charles Fahy, a former legal adviser in the Department of
State, was ordered by General Betts to work on developing a new legal strategy for the
punishment of war criminals.* In particular, Betts asked Fahy to draft a law that would
allow the Americans to deal with the ever-growing number of detained war criminals. More
importantly than dealing with the large number of detainees, the US sponsored the
development of this law in order to address tensions that had already begun to develop
between the American and the Soviet legal teams at Nuremberg. Moreover, from the very
beginning of Allied negotiations on war crimes, Jackson thought zonal trials rather than
international prosecution were a far more expeditious way of dealing with Nazi war
criminals. Thus, when problems among the prosecution teams at Nuremberg surfaced,
Jackson reiterated his previous idea to American officials in Washington and Berlin: the
most effective and least costly way to punish the remaining major war criminals, in
particular German financiers and industrialists, he argued, was to ensure the continuation of
trials, but on a zonal basis rather than by quadripartite prosecution. If the Americans were to
proceed alone, as it seemed Jackson favoured, they needed an alternative to the London
Charter of August 8, 1945, which was the only law on the books that dealt with the
punishment of major war criminals. In any case, the London Charter was due to expire on

August 8, 1946 and if the Americans were to continue their judicial exercise they needed a

3 Under the Potsdam Agreement "supreme authority in Germany" was to be the
Control Council, which consisted of the United States, Great Britain, the Soviet Union, and
France. While responsibility was to be shared, each power had supreme control over their
own zone. The Legal Division was the American component of the Legal Directorate which
was the quadripartite legal body of the Control Council. Quoted in Charles Fahy, "Legal
Problems of German Occupation,” Michigan Law Review 47 (1948), 15 and 17.
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llaw that would sanction the trial of individuals other than those currently under indictment at
Nuremberg.*

To this end, the American legal team submitted to the Allied Control Council the
draft of a law permitting the punishment of war criminals on a zonal basis, rather than by
quadripartite, international prosecution.’® After much rewriting the draft was approved by
the Coordinating Committee of the Control Council on November 1, 1945 and promulgated
on December 20 as Law No. 10. It was signed by representatives of the United States, Great
Britain, France and the Soviet Union and was patterned on the Nuremberg Charter, the
strategy of which was, in effect, still before the court. The promulgation of Control Council
Law No. 10 not only satisfied the demands of JCS 1023 which called for the adoption of
uniform legal policies for Germany, but more importantly, it also provided the Americans an
escape valve if they decided it was desirable to extricate themselves from further
international legal cooperation.’” Control Council Law No. 10 granted each occupying
government the authority to arrest, indict, and prosecute anyone considered to have

committed a crime under Article 2 of the law, which was similar to the London Charter’s

* Letter from Justice Robert H. Jackson to Robert P. Patterson, Secretary of War, 7
February 1946 in NARA RG 466 (Records of the United States High Commissioner for
Germany from here forward HICOG), Prisons Division, Security Segregated Records, box o
10, War Crimes Trials 1949 folder.

* Minutes of the Twelfth Meeting of the Coordinating Committee, 6 October 1945 in
NARA RG 260 (USOH), Records of the US Element of Inter-Allied Organizations, Records
of the US Element, Allied Control Authority, Records of the Coordinating Committee 1945-
1948, box 135, Minutes 1945 folder.

*7 Allied Control Authority Control Council CONL/P(45)53(Final), 20 December
1945 in NARA RG 260 (USOH), Records of the U.S. Element of inter-Allied Organizations,
Records of the U.S. Element Allied Control Authority, Records of the Control Council, box
125, master file CONL/P(45)51-64 folder.
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Article 6 which specified four acts as criminal: Crimes against Peace, War Crimes, Crimes
against Humanity, and Membership in Organizations Declared Criminal by the IMT.? In the
indictment filed with the IMT, the charge of conspiracy, that is participation in a common
plan to commit crimes against peace, war crimes, and crimes against humanity, was used as
the “unifying element” for all of the other charges then before the court at Nuremberg.*®
Although the charge of conspiracy was included in Control Council Law No. 10, it never
held the same sway as at the IMT trial; in fact, the judges convened for the Subsequent
Proceedings, after meeting and hearing defense arguments, eventually dismissed the charge
in the first three trials, the “Medical,” “Justice” and “Pohl” cases.*

Article 1 of Control Council Law No. 10 was intended to incorporate the London
Charter of August 8, 1945, although it eventually ended-up replacing it since the London
Charter would cease to be law if any one of its signatories, after one year, decided to
terminate the agreement.*' Article 1 also gave official sanction to the Moscow Declaration
signed by Roosevelt, Churchill and Stalin in 1943 which had promised that those Germans

responsible for atrocities in specific geographic areas would "be sent back to the countries in

* Indictment, National Archives Microfilm Publication, M895, The United States v.
Otto Ohlendorf et al., roll 1, 3 (from here forward simply Trial, roll, page). See also
"Control Council Law No. 10: Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity,” in Trials of War Criminals, vol. 4, xviii-xxi.

* Taylor, Final Report, 70-71.
“ Ibid.

*! "Comparison between the London Charter and Control Council Law No. 10,”
undated in NARA RG 238 (World War II War Crimes Records, from here forward WCR),
Office Chief of Counsel of War Crimes, Executive Office, Publications Division, box 5§,
folder 6.
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which their abominable deeds were done" so that they could be punished accordingly and by
local authorities. To facilitate this possibility, rules of extradition had to be written.”? Thus,
Articles 4 and 5 of Control Council Law No. 10 provided for the exchange and extradition of
suspected war criminals.” Article 2 replicated in large part the crimes outlined in the
London Charter: Crimes against Peace, War Crimes, and Crimes against Humanity. The
fourth crime, Membership in organizations declared criminal by the International Military
Tribunal was new and was written in response to the need for a provision in the law that
would permit the courts to try and punish individual members of the organizations then
being prosecuted at Nuremberg.*

Articles 2, 3 and 4 of the law were also designed to provide a uniform legal
foundation to try war criminals in the four zones of occupation, authorizing zone
commanders to arrest and indict suspects as well as establish tribunals to try them. While the
intention of these articles was to provide uniformity, ultimately only the Americans and
French made use of the provisions. The British were to handle war crimes in military courts
and under Royal Warrant.** As well, they set-up German tribunals to try individuals

previously guilty under Law No. 10. The Soviets, on the other hand, had been trying war

“ "Declaration on German Atrocities,” 1 November 1943 in Trials of War Criminals,

# Articles IV and V of "Control Council Law No. 10: Punishment of Persons Guilty
of War Crimes, Crimes Against Peace and Against Humanity,” in Trials of War Criminals,
XX-XXi.

*“ Control Council Law No. 10, "Punishment of Persons Guilty of War Crimes,
Crimes Against Peace and Against Humanity,” 20 December 1945, quoted in Taylor, Final
Report, 250.

*> On the limitations of the Royal Warrant see Bloxham, Genocide on Trial.
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criminals since 1943, but under Law No. 10 they established no tribunals whatsoever.*® No
provisions were made for rules of procedure nor were any tribunals established under the
law. That was left to the zonal commanders to establish later, and at their own discretion.*’
The promulgation of Control Council Law No. 10 established a legal basis for the
Subsequent Nuremberg Proceedings.

While Fahy's legal team was writing Control Council Law No. 10, General Betts was
grappling with the logistics of implementing JCS 1023. Betts immediately recognized the
enormous task before him and felt it was imperative to draw on the recently acquired
expertise of Justice Jackson. Accordingly, on October 19, the General wrote to the Chief of
Counsel suggesting how they might best implement the directive. Betts felt it was essential
to immediately appoint someone to direct the American program for the future prosecution
of war criminals and, as far as he was concerned, Jackson was the best man for the job. He
sincerely hoped Jackson would consider extending his commitment and embrace the new
program. He also believed that Jackson's legal team was the most qualified to administer the
war crimes program, and he told the Chief of Counsel that he intended to rely on Jackson’s
office to conduct the future prosecutions. Given the difficulties with quadripartite
prosecution, Betts’s preference, like Jackson’s, was to avoid another four power trial if at all
possible. The future prosecution of war criminals should be conducted by American military

courts in the United States zone and not by an international tribunal. Betts suggested an

% Robert K. Woetzl, The Nuremberg Trials in International Law (New York, 1962),
220. See also Telford Taylor, "Nuremberg Trials: War Crimes and International Law,"
appendix B, in idem, Final Report, 136-137.

%7 Taylor, Final Report, 7-10.



56

alternative to Jackson, however. If Jackson did not want to extend his commitment and head
the future prosecution team, then he should appoint someone from his office to take on this
task.*®

Jackson's response was unequivocal. While he regarded his work at Nuremberg as a
“gratifying experience,” he wanted to return to his job at the Supreme Court in Washington
and not prolong his stay in Europe.* On the other hand, he felt very strongly that the
American war crimes program would be discredited if US authorities failed to follow
through with the prosecution of members of criminal organizations and other war criminals
currently in American custody. Thus, he encouraged Betts to pursue additional war crimes
trials in the American zone; he would help with the planning personally he promised, before
he returned to the United States. But, he also warned Betts that if his office were to take on
the responsibility of further proceedings Washington would have to ensure that there was
adequate staffing and funding to do the work properly. As Telford Taylor (Jackson's
successor) would later discover, the staffing problem at Nuremberg was to plague the Office

of Chief of Counsel for its entire existence.

“8 Letter to Justice Robert H. Jackson from Brigadier General Edward Betts, Theater
Judge Advocate, 19 October 1945 in the Papers of Robert H. Jackson, Library of Congress
Manuscript Division, box 110, Nuremberg War Crimes Trial Office File, Subsequent Trials
folder (1) (from here forward simply RHJ Papers, box number, file, folder).

“ Jackson was in Europe for nearly a year and a half, During that time twenty
Supreme Court cases were delayed as a result of his absence. Jeffrey D. Hockett, “Justice
Robert H. Jackson, the Supreme Court, and the Nuremberg Trial,” Gerhard Casper, Dennis
J. Hutchinson, and David A. Strauss (eds.), The Supreme Court Review: 1990 (Chicago,
1990), 257 and 274.

%0 Letter to Brigadier General Edward Betts from Justice Robert H. J ackson, 24
October 1945 in RHJ Papers, box 110, Nuremberg War Crimes Trial Office File,
Subsequent Trials folder (1).
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Over the next few months Jackson, Betts and the Theater Commander, Lieutenant
General W. Bedell Smith, Chief of Staff of the United States Forces, European Theater, held
discussions about how best to organize the prosecution of further cases. At issue was who
was to take over Jackson's job as Chief of Counsel when Jackson retired, which US agency
should be in charge of supervising the prosecution of war criminals, and the feasibility of
trying potentially hundreds of thousands of war criminals as dictated by the JCS 1023
directive which included the possibility of punishment for individuals who had committed
atrocities since January 30, 1933.”' All three men agreed that time was of the essence; they
should begin preparing immediately for further proceedings rather than wait until the
completion of the IMT trial. Even at this early date there is evidence to suggest that
American officials felt constrained for time, and many expressed the view that they wanted
an expeditious end to programs that had not yet been implemented such as zonal war crimes
trials. Thus, in December 1945, Betts decided that Jackson’s Office of the Chief of Counsel
would extend its work “beyond the present trial,” and take on the work of “all further war
crimes proceedings.”?

Because Jackson had refused to assume responsibility for the prosecution of
additional war criminals, many officials believed that Telford Taylor, one of Jackson’s most

able assistants at Nuremberg, should replace Jackson as Chief of Counsel. Until that time,

Taylor would hold the rank of Deputy Chief of Counsel and would be placed in charge of a

*! Memorandum, "Organization for Further Proceedings against Axis war Criminals
and Certain Other Offenders,” S December 1945 in NARA RG 153 (JAG), War Crimes
Branch, Nuremberg Administration files 1944-1949, box 2, I 84-1 folder.

*2 Taylor quoted in Weindling, “From International to Zonal Trials,” 366.
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new section of Jackson’s office. Taylor’s job would be "to organize and plan for further
prosecutions — before another international military tribunal, or in zonal courts, or in both, as
developments may dictate."* Taylor was a Harvard trained lawyer and “New Dealer” who,
during the war, was Chief of the Military Intelligence Service in London.>* At the IMT at
Nuremberg he had been responsible for the prosecution of the General Staff and High
Command of the German Armed forces.* Taylor admitted he was not an expert on European
affairs, but in some ways his military training and experience during the war made him
better qualified for the job of Chief Prosecutor than Jackson, even though he did not carry
the same clout as the latter in Washington nor was his name as widely recognized in legal
circles.* The decision to appoint Taylor as Jackson's deputy was made in December 1945
although Taylor did not officially accept the position until three months later in March

1946.%” By the end of December 1945, with the promulgation of Control Council Law No.

% Letter to President Harry S. Truman from Justice Robert H. Jackson, 4 December
1945 in NARA RG 466 (HICOG), Records of the Office of HICOG Board, Records of War
Criminals, box 15, folder 43. See also Letter to Lieutenant General W.B. Smith from Justice
Robert H. Jackson, 4 December 1945 in ibid., Records of the Office of HICOG Board;
Records of War Criminals, box 15, Subsequent Proceedings folder; and, in RHJ Papers box
110, Nuremberg War Crimes Trials Office File, United States Chief of Counsel Subsequent
Trials folder.

* Maguire, Law and War, 148.
% Taylor, Anatomy of the Nuremberg Trial, 236.

* Biographical Data, Brigadier General Telford Taylor, Deputy Chief of Counsel,
May 1946 in RHJ Papers, box 110, Nuremberg War Crimes Trial Office File, US Chief of
Counsel, Subsequent Trials folder.

5 Taylor delayed accepting the position until he could ensure that his wife could be
brought to Germany for the duration of his stay. When Jackson discovered this he was
furious as he felt it had embarrassed him in front of the President who he informed in
January of his decision to appoint Taylor as his deputy. Telegram from Justice Robert H.
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10, Bett’s commitment to pursue future war crimes trials, and the appointment of a successor
to Jackson, the Americans ensured that the legal, political and administrative foundations for
the Subsequent Nuremberg Trials had been laid.

Jackson, Betts and Smith believed that with Jackson's resignation the entire war
crimes operation should be regularized and come under the authority of the Military
Government. As Chief of Counsel for the Prosecution of Axis Criminality, Jackson was
responsible solely to President Truman and not the Military Governor or the Theater
Commander.”® American participation in the IMT in essence, was an executive decision. To
normalize the system for the future prosecution of war criminals in occupied Germany, the
system had to be restructured. To this end, General Betts decided it would be best if the
office of the Theater Judge Advocate maintain authority to try and punish military crimes,
particularly crimes committed against US nationals and prisoners of war, as well as
atrocities committed in concentration camps that the US forces liberated. Taylor’s
organization, on the other hand, would handle the most important and high-profile trials of
war criminals. Clearly Betts wanted to ensure that the highest-profile war criminals be tried
by civilian rather than military courts. Taylor, as Jackson's deputy at the Office of Chief of
Counsel, would be responsible for the planning and organization of future trials against

leaders of the European Axis powers and members of groups or organizations declared

Jackson to War Department and Charles Fahy, 14 March 1946 in ibid.

%8 Unlike the later organization, Jackson was only responsible to President Truman.
Letter to Justice Robert H. Jackson from Lieutenant General W.B. Smith, 1 December 1945
in NARA RG 466 (HICOG), Records of the Office of HICOG Board, War Criminals, box
15, Subsequent Proceedings folder. See also RHJ Papers, box 110, Nuremberg War Crimes
Trials Office File, United States Chief of Counsel, Subsequent Trials folder.
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criminal by the IMT.* Taylor’s new responsibilities could be likened to those of a district
attorney under American state law. To handle the planning of any future trials Jackson
established within the Office of Chief of Counsel a "Subsequent Proceedings Division.”
Again, very much like an office of a district attorney, where the DA decides against whom
indictments are filed. On January 16, 1946, President Truman agreed with the group’s
proposals, issuing Executive Order 9679, which officially sanctioned the new course

American war crimes policy would take.*

3. A Second International Trial

Having put the wheels in motion for the future prosecution of war criminals in the
American zone there was but one major question left to answer: should the Americans also
participate in a second international trial? The issue of a second international trial was
intimately connected with the prosecution of German financiers and industrialists. It was
first raised a few weeks before the beginning of the original Nuremberg trial in the fall of
1945 and was the result of a legal blunder regarding the Nazi industrialist Gustav Krupp von
Bohlen und Halbach. From the outset of negotiations in London in the summer of 1945, the

Allies debated the matter of who should be included in the original indictment. Ultimately a

% Letter Robert H. Jackson to Harry S. Truman, 4 December 1945 in White House
Office File 325A, Office of the US Chief of Counsel for the Prosecution of Axis
Criminality, HST. See also memorandum from the Headquarters European Theatre of
Operations U.S. Army, 1946 in NARA RG 466 (HICOG), Records of the Office of HICOG
Board, Records of War Criminals, box 15, folder 43.

8 nExecutive Order No. 9679,” 16 January 1946 in NARA RG 260 (USOH),
OMGUS, Records of the Executive Office, Office of the Adjutant General, Military
Government Ordinances 1945-1949, box 640, ordinance No. 7 folder.
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cross section of leading Nazis were selected, not because the evidence against them was
conclusive but rather because the planners of the trial wanted to try the highest-ranking and
most recognizable of the leading Nazi personalities still alive as well as wanting those
indicted to represent the various sectors of Nazi society.® From the very beginning of
negotiations, the Americans in particular, but the French and Soviets as well, had considered
German industrialists and financiers major war criminals, responsible in large part for the
planning and perpetration of aggressive war which was the essence of the American case.
The defendants should, the argument went, be tried for crimes against peace and crimes
against humanity and should be held as responsible as the German military leadership and
high-ranking party officials for the planning and waging of aggressive war.%

In the summer of 1945, during the negotiations which led to the indictment of the
first twenty-three high-ranking Nazis, Jackson and his colleagues decided that Gustav Krupp
von Bohlen und Halbach (the patriarch of the industrialist Krupp empire) should be included
in the indictment. Unfortunately however, none of the Allied prosecutors bothered to check
whether or not the elderly Krupp was capable of standing trial. Nor did anyone realize that
Gustav's son, Alfried, had taken over sole control of the Krupp empire when his father
retired in 1943. As it turned out in 1945, the senior Krupp was both senile and bed-ridden
and therefore incompetent to stand trial, but because none of the prosecutors had prepared
for this eventuality they did not include the son Alfried, who was just as guilty as his father,

in the original indictment. Once the indictment was filed there was little the chief

8! Whitney R. Harris, Tyranny on Trial: The Evidence at Nuremberg (New York,
1995), 28-30.

52 Taylor, Anatomy of the Nuremberg Trial, 81.
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prosecutors could do to have the son added to the roster of defendants, other than to appeal
to the judges of the International Military Tribunal. The judges interpreted the appeal for an
indictment against Alfried as a request for the substitution of one defendant for the other and
rejected the idea out of hand. In effect, because of carelessness in planning and the omission
of Alfried from the indictment, neither father nor son would appear in the dock at
Nuremberg; more importantly for the origins of the Subsequent Proceedings, no
representatives of German industry would be tried.®

The French were particularly unhappy with this situation primarily because large
numbers of French slave-labourers had been used by German industrialists during the war.
In their view, something had to be done to rectify this situation and punish the perpetrators.
To placate its citizens and bring justice to the victims of slave labour, the French enlisted the
support of the British and publicly declared on November 20, 1945 that they were further
examining the case of the Krupps and other leading German industrialists, hoping they
would be indicted and tried in a second four-power trial.* Even though Jackson agreed with
the French, that German industrialists and financiers should be held accountable, as chief
prosecutor and the person responsible for American war crimes policy, he was unwilling to
commit his country to a second international trial, especially if the Soviets were involved,

and certainly not before the conclusion of the IMT.%

63 Ibid., 87-94.
% Taylor, Final Report, 23.

* For example, as early as August 1, 1945, Samuel Rosenman, Truman’s legal
advisor, said of Jackson, “Bob has come to feel very strongly that it would be better not to
have a joint tribunal because of the difficulty of working with the Russians in a trial....”
Rosenman quoted in Taylor, Anatomy of the Nuremberg Trial, 72 and Taylor, Final Report,
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Jackson deeply distrusted the motives of the Soviets. From the very beginning of the
Nuremberg process in the summer of 1945, he had felt frustrated by the Russian view of the
trial as “mere formality.”*® As Jackson saw it, the Russians made a habit of wasting the
court’s time by endlessly questioning witnesses who had already been cross-examined by
the Americans, French or British prosecutors. He believed the Soviets did this purely for
domestic consumption and not for legitimate legal purposes. He feared that if the Soviets
were allowed to continue in this vein, Nuremberg could potentially be seen by the Germans,
and the world, as mere politics; a show trial only “organized to convict.” Jackson worried
that the public would loose respect for the landmark judicial process he helped establish at
Nuremberg, especially now that a second four-power trial was being considered and one
where the Soviets vied for control in planning. If a second four-power trial were to take
place, Jackson worried that the Soviets would insist on holding it in their zone of occupation
because they felt, perhaps rightly so, that the first trial was too much an “American show.”®
Worse still, in Jackson's view, was the likelihood that the Soviets would demand that a
Russian jurist preside over the tribunal. Later Jackson would maintain that he took this

position not because he was "anti-Soviet,” in fact he said that the Soviets had acted quite

23.

% Memorandum to Robert Jackson from Lt. Col. J.W. Brabner-Smith, 22 July 1946
in NARA RG 153 (JAG), War Crimes Branch, Nuremberg Administration Files 1944-1949,
box 2, 184-1 folder.

67 Jackson quoted in Hockett, “Justice Robert H. Jackson,” 259 and 278.

* Memorandum to Justice Robert Jackson from Lt. Col. J.W. Brabner-Smith, 22 July
1946 in NARA RG 153 (JAG), War Crimes Branch, Nuremberg Administration Files 1944-
1949, box 2, 184-1 folder.
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professionally, rather what he feared most was the possibility of a backlash at home. That a
Soviet judge might make an “innocent” comment or ruling which could be misconstrued by
the American public and totally discredit the war crimes trial process he helped to develop,
could be potentially devastating.” If this were to happen, Jackson believed the Americans
would be placed in a most "difficult situation,” politically, legally, and above all, morally.”
What is more, even if the Russians agreed to a location other than one in their zone, there
was no guarantee that they would in any way help pay the costs of a second four-power trial;
after all, neither the Soviets nor the French had made good on their commitments to provide
adequate staffing for the Nuremberg trial. As a result, the burden of staffing and ultimately
most of the costs — estimated at a massive five hundred million dollars by Truman — of the
original Nuremberg trial, fell on the United States.”’

Interestingly, Jackson’s new Deputy, Telford Taylor did not share his superior’s
concerns. While Taylor agreed with Jackson about the question of location, he believed that
a second four-power trial would not be a mere repetition of the first. Rather it would be

much narrower in scope dealing primarily, even exclusively, with Nazi industrialists and

% Letter to Howard Peterson, Assistant Secretary of War from Justice Robert H.
Jackson, 22 May 1946 in ibid., box 1, Second International Trial folder.

" Memorandum to Telford Taylor from Justice Robert H. Jackson, 5 February 1946
in ibid.

"! Telegram from Justice Robert H. Jackson to War Department, 7 February 1946 in
RHJ Papers, box 110 Nuremberg War Crimes Trial Office File, US Chief of Counsel,
Subsequent Trials folder. On the cost of the trial see letter from Harry S. Truman to Michael
Musmanno, 15 October 1958, file 1470, President Truman folder, Michael Musmanno
Papers, Gumberg Library, Duquesne University, Pittsburgh, Pennsylvania (from here
forward simply file number, folder, MMP).
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financiers and therefore would not be as legally problematic as the first trial, nor as costly.™
To this end, on January 30, 1946, Taylor predicted “one more international trial,” where
leading defendants would include those industrialists and financiers who had escaped
punishment the first time round.” Sensing Taylor's preparedness and concerned that he
might press the issue of a second four-power trial, Jackson immediately telegrammed the
War Department in Washington outlining his concerns.™ Jackson still had sway in
Washington and the issue of a second four-power trial was thus discussed at length, but no
consensus was reached at this time. The best they could do was adopt a wait and see attitude,
at least until the conclusion of the current trial which was still before the IMT.™

The prospect of a second international trial resurfaced sooner than the Americans
hoped, when the British Attorney General, Sir Hartley Shawcross, raised the issue at a
meeting of the Chief Prosecutors in the spring of 1946. When asked directly if the United
States would participate, Jackson was noncommittal. The French and Soviets both favoured
a second international trial, although the Soviets tended to agree with Jackson that before
they could fully support the idea they would have to await the conclusion of the trial in

progress. In alliance with their French allies the British publically supported the prospect of

" Memorandum to Justice Robert H. Jackson from Telford Taylor, 30 January 1946,
and memorandum to Jackson from Taylor, 5 February 1946 both in NARA RG 153 (JAG),
War Crimes Branch, Nuremberg Administration Files, box 1, Second International Trial
folder.

7 Taylor quoted in Weindling, “From International to Zonal Trials,” 368.

7 Telegram from Justice Robert H. Jackson to War Department, 7 February 1946 in
RHJ Papers, box 110, Nuremberg War Crimes Trial, Office File, US Chief of Counsel,
Subsequent Trials folder.

5 Ibid.
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a future four-power trial of Nazi industrialists. In confidence, however, Shawcross admitted
to Jackson that he "doubted the wisdom of such" a trial.”® As a compromise and a way to
avoid dealing with the issue directly, at the end of the meeting all parties agreed they would
begin to collect evidence for a future trial of "a dozen" or so industrialists, but with the
understanding that this evidence did not have to be used in a four-power trial.” Immediately
following the meeting, Jackson relayed this news to Washington along with his assessment
of the situation which again focussed on the problems he had encountered with four-power
prosecution — but particularly with the Soviets. Word came back from Washington on April
24 when the Secretary of War, Patterson, informed Jackson that the Secretary of State and he
agreed that a second international trial was "highly undesirable.”” While the War
Department frowned on the prospect of a second internationally prosecuted war crimes trial,
Patterson conceded that Taylor and his team should continue preparations for it just in case
the Americans changed their minds.” While Patterson's and Jackson's negative attitudes

were to become the basis of American policy, the issue of a second international trial was

7 Memorandum to the Secretaries of State and War from Justice Robert H. Jackson,
8 April 1946, in ibid. See also, Appendix I, “Minutes of Chief Prosecutors held in room 1 17,
5 April 1946, in Taylor, Final Report, 269-270. Compare with Weindling, “From
International to Zonal Trials,” 369-369 who argues that Shawcross initially supported a
second international trial. He also notes that the British Foreign Office was opposed to a
second international trial and tried to convince the Americans “to adopt a unilateral policy”
for zonal trials, ibid.

7 Memorandum to the Secretaries of State and War from Justice Robert H., Jackson,
8 April 1946, in RHJ Papers, box 110, Nuremberg War Crimes Trial, Office File, US Chief
of Counsel, Subsequent Trials folder. See also, Appendix I, “Minutes of Chief Prosecutors
held in room 117, 5 April 1946, in Taylor, Final Report, 269-270.

" Taylor, Final Report, 24.
™ Ibid.
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not settled immediately, particularly since Samuel Rosenman, Truman's legal advisor,
strongly disagreed with Jackson. Rosenman felt that if the United States failed to cooperate
with its allies on a second internationally prosecuted trial of industrialists the United States
would run the risk of compromising its moral position publicly — something Rosenman and
others wanted to avoid.®

Negotiations and discussions for a future international trial continued throughout the
course of the IMT proceedings. By all accounts Jackson was still responsible in large
measure for war crimes policy and in May he took the opportunity to lobby the President on
his position.® In a rather lengthy letter to Truman he set out the reasons why he believed a
second international trial would be politically "risky.” In addition to his feelings of
animosity toward the Soviets he added that in all likelihood the proposed trial of Nazi

industrialists and financiers was, based on the current problems associated with the

® Letter, Samuel I. Rosenman to Harry S. Truman, 27 May 1946 in Subject File
(Foreign Affairs, Germany), Nuremberg War Crimes folder, HST.

* For example see Charles Fahy's letter to Justice Robert H. Jackson, in which he
wrote, "my own preference is that the making of policy remain with you, with such help as
others can give you as desired, even though the execution of future plans is to be in the
hands of your successor under OMGUS as contemplated by the recent Executive Order. It
will of course not be possible for you to carry out plans adopted beyond the time of your
return to the Supreme Court; but I feel that the program should be one which has your
approval and your help in having it agreed upon by the other nations to the extent such
agreement is necessary, such as the question whether or not there should be any further
international trial," 20 February 1946 in RHJ Papers, box 110, Nuremberg War Crimes Trial
Office File, US Chief of Counsel, Subsequent Trials folder. See also, telegram from Lucius
D. Clay (OMGUS) to War Department, 19 February 1946, who writes, "The suggestion if
adopted would entail possible loss of Jackson weight in policy determinations on further
trials, on question whether or not industrialists should be included, and number of additional
leaders who should be tried by US. His judgment and responsibility in these respects should
be preserved if possible," in NARA RG 153 (JAG), War Crimes Branch, Nuremberg
Administration Files 1944-1949, box 3, Bk4 85-2 folder.



68

prosecution of the former Nazi financier Hjalmar Schacht, weak at best and this did not bode
well for a future high-profile trial of similar defendants. Moreover, argued Jackson, a trial
that dealt only with financiers and industrialists ran the risk of being perceived by the public
as suspect because it might "give the impression they [were] being prosecuted merely
because they [were] industrialists. This [was] the more likely since we would be associated
in prosecuting them with the Soviet Communists and the French Leftists."*? Jackson also felt
that any trial that dealt solely with industrialists would highlight the real weakness in
quadripartite prosecution in that it ran the risk of exposing the role of the Soviet Union in the
early years of the war, particularly in the invasion of Pc.>1and, which could potentially
embarrass the entire prosecution team. Given Jackson’s personal stake in the Nuremberg
trial and its potential contribution to international law it is not surprising that he would
shudder at the thought of publically exposing the aggressive actions of the Soviets in the
early part of World War IL.* Moreover, during a period when the United States was growing
increasingly wary of Soviet actions it is not surprising that Jackson recommended that the
United States "shed responsibility [for an additional international trial] rather than assume

more" responsibility.? Jackson’s deputy, Telford Taylor, on the other hand, still fully

® Letter to President Harry S Truman from Justice Robert H. Jackson, 13 May 1946,
in President’s Secretary File, box 179, Subject file (Foreign Affairs), HST. See also
memorandum for the President on American Participation in Further International Trials of
Nazi War criminals fro Justice Robert H. Jackson, 13 May 1946, quoted in Taylor, Final
Report, 276-279.

% Hockett, “Justice Robert H. Jackson, the Supreme Court, and the Nuremberg
Trial,” 257-263.

% Letter to President Harry S Truman from Justice Robert H. Jackson, 13 May 1946
in President's Secretary File, box 179, Subject file (Foreign Affairs), HST. See also
“Memorandum for the President on American Participation in Further International Trials of
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supported the idea of a second international trial.

Well before any decision was taken concerning further international prosecutions,
Taylor was sent back to the United States to recruit manpower for the future zonal trials that
would be under his authority when Jackson resigned. When he returned to Nuremberg at the
end of April 1946, Jackson kept Taylor busy. He appointed Taylor his personal
representative and gave him the additional task of consulting delegates of the other powers
concerning the logistics of a future international trial. Between May 15 and July 2, 1946,
Taylor and the spokesmen from the other Allied nations met on three occasions to discuss
the issue of a second internationally prosecuted trial.* At issue in these meetings were who
would be indicted, where the trial would be held, and who would preside over it. Taylor, as
US representative, put forward the names of two of the managing directors of the L.G.
Farben chemical combine, Hermann Schmitz and Georg von Schnitzler. US authorities had
investigated the chemical giant and discovered the company had participated in the elaborate
slave labour programme. The British wanted the Cologne banker Kurt von Schroeder to be
included and the French proposed Hermann Roechling, an important figure in the Saarland's
coal and steel industry. All agreed that Alfried Krupp, the man who had escaped punishment
originally, would head the roster of indictees. Oddly, the Soviets did not put any names
forward for consideration, although they reserved the right to add names to the list.

The group also discussed where the trial should be held and who should preside over

it. While Taylor reserved judgment on the location of a second trial, the British and French

Nazi War Criminals,” from Justice Robert H. Jackson, 13 May 1946, quoted in Taylor, Final
Report, 276-279.

% Taylor, Final Report, 24-25.
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agreed that Nuremberg should be the site, arguing that it would preserve continuity of
staffing and facilities, although presumably the British at least shared Jackson and Taylor's
fears about holding an international trial in the Soviet zone. The Soviets preferred Berlin, in
their zone of occupation. The delegates could not agree on who should preside over the trial
and, in any event, if there were to be a second international trial, the judges themselves
would select their own president as had been done for the IMT trial. Following the final
meeting of July 2, 1946 the committee broke up and the delegates took the proposals back to
their governments for consideration.®

Taylor’s findings merely confirmed Jackson’s worst fears and prompted high-level
discussions in Washington. During the summer and fall of 1946, the issue of a second
internationally prosecuted trial was discussed at length by the Secretary of State, James
Bymes, the Assistant Secretary of War, Howard C. Peterson (Peterson was officially in
charge of all matters involving war crimes), Jackson and Taylor. Jackson felt so strongly
about the issue that he even travelled back to the United States to discuss the issue
personally with Byrnes.®” Undoubtedly, Jackson's arguments induced policy makers in
Washington to err on the side of caution. While Jackson was in Washington it was decided

that the unofficial American position was "to avoid a second international trial" if at all

% Minutes of Meeting of Committee (Mr. Jones, M. Dubost, Col. Pokrovsky,
General Taylor), 6 June 1946 in RHJ Papers, box 110, Nuremberg War Crimes Trial Office
File, US Chief of Counsel, Subsequent Trials folder. And, “Minutes of Meeting of
Committee” (Mr. Patrick Dean, Mr. Elwyn Jones, M. Dubost, General Zorya and General
Taylor) 15 May 1946 in NARA RG 260 (USOH), Records of Functional Offices and
Divisions, Office Chief of Counsel War Crimes, box 1, Support of OCCWC folder. See also
Taylor, Final Report, 25-26.

8 Taylor, Final Report, 25-27 and 271-284.
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possible. But Rosenman’s concerns were also taken seriously: if avoiding a second
internationally prosecuted trial so would cause embarrassment or political problems, the
United States would participate rather than give the appearance of abandoning their moral
position on the issue of Nazi war criminals.® It was also agreed that if the United States
decided not to participate in another international trial, the evidence that Taylor and the
Subsequent Proceedings Division had gathered on industrialists and financiers would be
used to try these individuals in American courts in Germany. But, under no circumstances,
they all agreed, would they recommend to the President, who had the final say in the matter,
that the United States participate in another four-power trial.* In any event, they knew that
Truman wanted to wait until after Jackson had submitted his final report on the IMT trial to
decide whether or not to proceed with a second four-power trial and it was here that Jackson
could be most forceful.”

The IMT came to an end in the autumn of 1946, and one week later, after the
judgments had been rendered, Jackson sent his final report to President Truman. In the

report Jackson reiterated his earlier arguments against a second internationally prosecuted

*8 Memorandum, "War Crimes,” from Secretary of State Byrnes to the Secretary of
War and President Truman, 29 May 1946 in NARA RG 153 (JAG), War Crimes Branch,
Nuremberg Administration Files 1944-1949, box 1, Second International Trial folder. And,
letter to Brigadier General Telford Taylor from Howard C. Petersen Assistant Secretary of
War, 17 June 1946 in ibid.

* Memorandum to Telford Taylor from Justice Robert H. Jackson, 16 August 1946
and memorandum to Telford Taylor from Robert Jackson, 21 August 1946, in RHJ Papers,
box 110, Nuremberg War Crimes Trial File, United States Chief of Counsel Subsequent
Trials folder.

* Memorandum to Secretary of State Byrnes, from Justice Robert H. Jackson. 21
August 1946 in ibid.
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trial. He summed up his position as follows:

Although my personal undertaking is at an end, any report would be
incomplete and misleading which failed to take account of the general war crimes
work that remains undone and the heavy burden that falls to successors in this work.
A very large number of Germans who have participated in the crimes remain
unpunished. There are many industrialists, militarists, politicians, diplomats, and
police officials whose guilt does not differ from those who have been
convicted....The unsettled question is by what method these [individuals] should be
tried. The most expeditious method of trial and the one that will cost the Untied
States the least in money and in manpower is that each of the occupying powers
assume responsibility for the trial within its own zone [and] with the prisoners in its
own custody. Most of these defendants can be charged with single and specific
crimes which will not involve a repetition of the whole history of the Nazi
conspiracy. The trials can be conducted in two languages instead of four, and since
all of the judges in any one trial would be of a single legal system no time would be
lost adjusting [to] different systems of procedure.

A four-power, four-language international trial is inevitably the slowest and
most costly method of procedure. The chief purposes of this extraordinary and
difficult method of trial have been largely accomplished....

There is neither moral nor legal obligation on the United States to undertake
another trial of this character. While the International Agreement makes provision for
a second trial, minutes of the negotiations will show that I was at all times candid to
the point of being blunt in telling the conference that [the] United States would
expect one trial of the top criminals to suffice to document the war to establish the
principles for which we contended, and that we would make no commitment to
engage in another.

It has been suggested by some of our Allies that another international trial of
industrialists be held. The United States proposed to try in the first trial not only
Alfried Krupp, but several other industrialist and cartel officials. Our proposal was
defeated by the unanimous vote of our three Allies. After indictment, when it
appeared that the elder Krupp was too ill to be tried, the United States immediately
moved that Alfried Krupp be added as a defendant and tried for the crimes which he
had committed as chief owner and president of the Krupp armament works. This was
likewise defeated by the combined vote of all our Allies....This is not recited in
criticism of my associates....However if they were unwilling to take the additional
time necessary to try industrialists in this case, it does not create an obligation on the
United States to assume the burdens of a second international trial. The quickest and
most satisfactory results will be obtained, in my opinion, from immediate
commencement of our own cases according to plans which General Taylor has
worked out in the event that such is your decision. Of course, appropriate
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notifications should be given to the nations associated with us in the first trial.”!

While Jackson did not make his feelings about the Soviets explicit in this report, he and
others in the State and War Departments were growing wary of Soviet intentions. Many
feared that the Soviets wanted to use a second internationally prosecuted trial as a vehicle for
propaganda at home, and what better case to do so than one against "business, finance, and
capital,” which, given the emerging icy climate, could be used as an "indirect attack on the
American free enterprise philosophy."*> By the autumn of 1946, most cold-warriors in
Washington simply did not want to give the Soviets this opportunity. Jackson’s arguments
were persuasive with Truman, the Untied States would not participate in a second four-
power trial, they would, it was decided, try war criminals in their custody and alone.

The decision to abandon a second four-power prosecution was made in November
1946, yet Truman waited until late January 1947 to advise his former allies that the United
States would not be participating in any further international trials. He hoped that if he
waited long enough the issue would simply disappear. The matter, in all likelihood, would
have been ignored entirely had it not been for the French government who sent official notes

to the Americans, Soviets and British requesting that a committee of prosecutors convene

%! Justice Robert H. Jackson, "Final Report on the Nuremberg War Crimes Trial,” 7
October 1946 in White House Office File 325A, Office of the US Chief of Counsel for
Prosecution of Axis Criminality, HST. Also quoted in Taylor, Final Report, 26-27.

*? Letter from Col. B.C. Andrus, War Department to Father Edmund Walsh, May
1946 in RHJ Papers, box 110, Nuremberg War Crimes Trials Office File, US Chief of
Counsel, Subsequent Trials, folder 2.
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"as soon as possible" to prepare for a second international trial.’® By this time the Americans
had already enacted Military Ordinance No. 7 authorizing the establishment and
organization of tribunals in its zone of occupation and Taylor’s organization was well on its
way to prosecuting former Nazi doctors in the first of the Subsequent Nuremberg
Proceedings.’ Taylor's organization was also busy gathering evidence to indict additional
members of the National Socialist hierarchy. In all, eighteen additional trials including
several of Nazi financiers and industrialists were being planned. Given the magnitude of this
program the last thing the Americans needed or wanted was further entanglement with an

ally they believed could not be trusted.

4. Planning the Subsequent Nuremberg Proceedings

Just as the IMT trial was hastily planned in the summer of 1945, so too were the
Subsequent Nuremberg Trials.”® As one scholar has recently commented of the Subsequent

Proceedings, they had a “haphazard, improvised character.”’ Indeed, it took but one year —

%3 »Substance of Note Addressed by Embassies London, Moscow, and Paris to
British, French, and Soviet Governments,” 22 January 1947, quoted in Taylor, Final Report,
28s.

> Military Government--Germany, United States Zone, Ordinance No. 7,
"Organization and Powers of Certain Military Tribunals" quoted in Trials of War Criminals,
xxiii-xxvii.

°® As one participant in the IMT recalled, “The organization [Office of the Chief of
Counsel for the Prosecution of Axis Criminality] has suffered for the lack of a strong,
guiding hand. The indictment was rushed through and did not have the thorough going over
it should have had for such an historical document.” Letter from Katherine Fite Lincoln to
her parents, 8 October 1945, Nuremberg Letters, 1945 folder, Correspondence file, Papers of
Katherine Fite Lincoln, HST.

°7 Marrus, “The Nuremberg Doctors’ Trial in Historical Context,” 110
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May 1946 to May 1947 — for Taylor and his office to gather evidence, interrogate suspects
and form a plan of action to indict and try 185 high-ranking Nazi war criminals.*®
Preparations for their program of zonal trials under the authority of the American Military
Government (OMGUS) took place during the same period the Americans were debating the
wisdom of participating in a second international trial, and many of those involved in the
planning of the Subsequent Proceedings were themselves working with Jackson on the IMT.
With such staff shortages and the sheer volume of work, it is no wonder that the planning of
the trials was hurried.

The first concrete step toward planning the trials was a change in the administrative
structure for dealing with war crimes. As the American authority in Germany, the Military
Government or OMGUS was put in charge of overseeing the entire American zonal trial
program. But, a number of other American agencies also became involved in the
organizational process as well. It had been decided in the spring of 1946, that once Jackson
resigned his position, full responsibility for the prosecution of war crimes in Germany,
including responsibility overseeing the Office of Chief of Counsel, would devolve to the
American Military Government, then under the leadership of Lieutenant General Lucius D.
Clay, who would thus be in charge of administration and policy issues concerning the
Subsequent Nuremberg Proceedings in Germany. In Washington, the War Department's War
Crimes Branch, under the direction of Colonel David "Mickey" Marcus, was responsible for

recruiting staff in the United States, while the Assistant Secretary of War, Howard Petersen,

% Taylor, Final Report, 57.
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would oversee all policy decisions.” As it will be recalled, Taylor was unofficially made
Deputy Chief of Counsel in December 1945, and in January the Subsequent Proceedings
Division of the Office of Chief of Counsel for Prosecution of Axis Criminality was formed
(this would later become the Office of Chief of Counsel of War Crimes). Taylor was not
officially appointed to the position of Deputy Chief of Counsel until March 29, 1946, and
only replaced Jackson as Chief of Counsel on October 24, 1946 three weeks after the
judgment had been rendered in the IMT case and one week after Jackson resigned. Unlike
Jackson however, Taylor would not have sole control over the Subsequent Proceedings.'®
As Deputy Chief and later Chief of Counsel, Taylor was responsible for deciding which
individuals would be indicted and tried. This proved to be a challenging and onerous task.
Concerns about whom to indict came to the fore in January 1946, when Taylor
received an alarming memorandum from Charles Fahy, Director of the Legal Division of
OMGUS. Fahy warned that under Article 2 of Control Council Law No. 10, which stated
that membership in organizations declared criminal by the IMT was an indictable offense,
close to two million former Nazis would be considered war criminals. The problem was that
the IMT was not willing to “make a blanket and categorical finding of criminality” as to the
members of the indicted organizations. Instead, it had to be shown that the individual

members knew that the organizations they joined were criminal or that they participated in

% Ibid., 13-14.

'% General memorandum No 15 from Justice Robert H. Jackson, 29 March 1946 in
RHJ Papers, box 110, Nuremberg War Crimes trial Office File, US Chief of Counsel,
Subsequent Trials folder.
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the criminal activities of the organization.'” To try two million members of former Nazi
organizations was, needless to say, impossible. To address this issue, Taylor prepared a
memorandum for Jackson. In it he outlined how the United States might best deal with a
problem of this magnitude. Other than holding a second international trial, Taylor thought
the majority of those found guilty of membership in organizations declared criminal by the
IMT would have to be dealt with by the denazification courts, as it would be simply
impossible to arrange trials for so many. Besides, Taylor thought the most important part of
the new American program would be the trial of major war criminals, those whose crimes
were so serious the death penalty would be warranted.'*? Those to be tried before the
denazification courts were not viewed so much as war criminals as they were “a dangerous
and undesirable factor” in “German public and economic life;” in short, a menace to German
reconstruction.'® Although Taylor could not give an exact number, he estimated that there
were approximately one hundred (when later he became more familiar with the operation of
the Third Reich he revised this figure to between two to five hundred) individuals in the

“major” war criminal category.'* The Assistant Secretary of War Petersen agreed with

" Taylor, Final Report, 16-17.

12 Memorandum for Justice Robert H. Jackson from Telford Taylor, Re: Other
Trials, 30 January 1946 in NARA RG 153 (JAG), War Crimes Branch, Nuremberg
Administration Files 1944-1949, box 1, Second International Trial folder. See also RG 260
(USOH), OMGUS, Records of Functional Offices and Divisions, Office Chief of Counsel
War Crimes, box 2, Subsequent Proceedings Division folder.

'% “Denazification,” Monthly Report of the Military Governor, US Zone, 20
December 1945, No. 5, 4, HST.

1% Memorandum for Justice Robert H. Jackson from Telford Taylor, Re: Further
Trials (No. 2), 5 February 1946 in NARA RG 153 (JAG), War Crimes Branch, Nuremberg
Administration Files 1944-1949, box 1, Second International Trial folder. See also
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Taylor: no individual should be indicted and tried on the basis of membership alone.
Petersen, anxious to expedite the process outlined by Taylor, asked the future Chief of
Counsel to return to Washington to coordinate plans for the future American trials as well as
to recruit staff.'®

When Taylor returned from the United States in April 1946 he began the task of
deciding who to indict. By then the Subsequent Proceedings Division of the Office of Chief
of Counsel, under the guidance of Drexel Sprecher, a US prosecutor at Nuremberg, was well
on its way to amassing a large amount of evidence against Nazi industrialists and financiers.
In fact, Sprecher had set up a section of the Subsequent Proceedings Division to deal
specifically with the case against Nazi financiers and industrialists in the event that they
would be prosecuted in a second four-power trial, but if not, by the Americans alone. In
April 1946, the issue was how extensive the American program of war crimes trials should
be and how far down the scale of Nazi criminality the Americans should go.

Taylor decided that unlike the original IMT proceeding, the Office of Chief of
Counsel of War Crimes would not indict anyone because of their political leadership in the
Nazi enterprise. As Taylor phrased it, “it was not the purpose of Nuremberg to try Nazis who
might or might not also be criminals, but to try suspected criminals who might or might not

also be Nazis.”'% In his opinion, membership in the Nazi party, per se, was not sufficient

Memorandum for Mr. Justice Jackson and Mr. Charles Fahy, Re: Further Trials, 6 February
1946 in ibid.

' Telegram from Justice Robert H. Jackson to War Department, 7 February 1946 in
RHJ Papers, box 110, Nuremberg War Crimes Trial Office File, US Chief of Counsel,
Subsequent Trials folder.

1% Taylor, Final Report, 84.
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cause to indict a person, as there were millions of such individuals and they could be
processed through the denazification courts; rather "substantial evidence of criminal
conduct" had to be demonstrated before a prosecution at Nuremberg was warranted.'"’
Moreover, Taylor thought that only those who were most responsible for the planning and
execution of mass atrocities in the Third Reich and in American custody should be tried in
the Subsequent Trials. But who were these individuals and how could they be identified?
Needless to say it was impossible for Taylor's small organization (initially twenty-five
lawyers in May 1946 which grew to one hundred and thirteen by July) to examine the case
of every individual within the Third Reich.'® Instead he decided to grapple with this
problem by making "an over-all study of Germany's political, military, economic, and social
organizations" in order to determine who was responsible for atrocities in each of these
branches of the regime.'*” To accomplish this he formed an "over-all study section" within
the Subsequent Proceedings Division whose job it was to narrow the scope of possible
defendants. The group, headed by Werner Peiser and assisted by Paul Gantt and Barton
Watson, had to act quickly because OMGUS was coming under increasing pressure to

release civilian internees and the Deputy Military Governor, Lucius Clay felt that it was

""" Taylor, "Nuremberg Trials, War Crimes and International Law," in /bid.,
Appendix B, 160.

% By October 31, 1947 the number of people employed by the OCCWC peaked at
1,746, of which 904 were German, 539 were American, 192 Allied personnel and 111
military personnel. Memorandum from the Public Information Office, Office Chief of
Counsel for War Crimes, "Background Information for Correspondents,” 1 February 1949 in
NARA RG 238 (WCR), OCCWC, Executive Office, Publications Division, Correspondence
1948-1949, War Crimes Data, box 2, E196 folder (II). See also Taylor, Final Report, 14 and
43-44 who states that numbers peaked on October 17 at 1,774 with 919 German employees.

' Taylor, Final Report, 54.
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"impossible" to stabilize Germany as long as so many people were left waiting to find out
their fate.'?

In addition to the "over-all study section" several other groups were formed within
the Subsequent Proceedings Division. Two groups were put in charge of investigating the
case against German industrialists and financiers, another was to prepare evidence against
Nazi organizations such as the military and navy, and a fourth group was in charge of
investigating the SS and leaders of the German medical profession. The fifth group
concerned itself with evidence against leading officials in the German foreign office.!!! Each
group was also instructed to familiarize itself with the structure and operations of the Third
Reich; this made their job significantly less complicated when they began to sort out the
evidence and compile lists of the most culpable individuals.''?

The first task of these groups was to sift through the massive amounts of
documentary evidence housed in "captured document centers" throughout Germany. Taylor
sent a representative (Benjamin Ferencz) from his office to Berlin where the documents of

the SS and Foreign Office were located, thereby establishing the Berlin Branch of the Office

of Chief of Counsel. Another office was created in Frankfurt, the headquarters of the IG

"% "Summary of Points Covered in an OCC-OMGUS Meeting,” 28 May 1946 in
NARA RG 260 (USOH), OCCWC 1933-1949, Chief of Counsel General Records,
Correspondence 1945-1949, box 1, NM-70, entry 159, Subsequent Proceedings Basic
Policies folder and Letter Lieutenant General Lucius D. Clay to Major General Oliver P.
Echols, War Department, 28 June 1946 in ibid., RG 466 (HICOG), Records of OMGUS,
Records of War Criminals, box 22, War Crimes and War Criminals folder.

''' Memorandum from Telford Taylor to the Subsequent Proceedings Division, 17
May 1946 in NARA RG 260 (USOH), OMGUS, Records of the Functional Offices and
Divisions, OCCWC, box 2, Subsequent Proceedings Division folder.

"2 Taylor, Final Report, 75.
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Farben company, and another office in Washington because German Army documents had
been sent there. Little by little a team of American attorneys and research analysts, some
German speaking and some not, studied and analyzed the masses of captured German
documents. A system of filing the analyzed documents was also devised during this period.
Those documents which pertained to Nazi organizations such as the SS or Hitler Youth were
designated "NO,” those dealing with the Nazi industrials were given the designation “NI,”
and documents relating to the German government were labelled “NG.” A final category of
documents relating to the German army were labelled "NOKW" — N for Nuremberg and
OKW for Oberkommando der Wehrmacht — to distinguish them from the military
documents used during the first Nuremberg trial. In addition to the documentary evidence,
interrogations of internees such as Otto Ohlendorf (head of Amt I1I of the Reich Security
Main Office and former leader of Einsatzgruppe D) were a valuable source of information
for the Division.'"® By August 1946, the group had amassed enough evidence to form a basic
picture of the most guilty Nazis. They then compiled a list of just under five thousand names
identified as suspected major war criminals, which Taylor next distributed to the
commanders of the various prisoner-of-war camps asking them not to release these
individuals because they were wanted for possible trial in Nuremberg.'**

The process of whittling down the list of five thousand took the better part of a year,

' Ibid., 17-18. Between August 1946 and May 1948 Ohlendorf gave evidence
against hundreds of his former Nazi colleagues when he was interrogated on thirty-six
different occasions by representatives of the OCCPAC and OCCWC. See Interrogations of
Otto Ohlendorf, National Archives Microfilm Collection M1019 (Records of the United
States Nuernberg War Crimes Trial, Interrogations 1946-1949), rolls 50-51.

1" Taylor, Final Report, 54.
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until the summer of 1947. Determining who was to be indicted was the exclusive domain of
Taylor, who likened this part of his job to that of an American District Attorney. Taylor
knew from the beginning of the planning process that his office would indict — in a four-
power trial or in zonal trials, whatever the case might be — certain Nazi industrialists and
financiers, including Alfried Krupp, several of the managing directors of the IG Farben
chemical combine, and Friedrich Flick, owner of one of the Ruhr's largest industrial
combines.'"* This had been clear since the first Nuremberg trial. Beyond these men,
however, there were so many other possible candidates for indictment that Taylor was forced
to conduct his own investigation. He believed he would not exhaust the list of the truly
guilty even if he were to indict several thousand individuals, and thus he had to content
himself with what he decided was a representative sample from each of four categories:
government officials, party officials including the SS and police, military leaders; and,
bankers and industrialists.''® Next he made a list of the most important individuals in each
category. The evidence was then analyzed and an attempt was made to locate each one. The
Locator branch of the Military Government was largely responsible for finding the
defendants and this proved to be a difficult and lengthy process. Administrative
considerations — "time, staff, and money" as Taylor referred to them — also influenced who
was to be indicted, just as did such mundane things as the size of the court room and the size

of the dock.

"' "Summary of Points Covered in an OCC-OMGUS Meeting,” 28 May 1946 in
NARA RG 238 (WCR), OCCWC 1933-1949, box 1 NM-70, entry 159, Subsequent
Proceedings Basic Policies folder. See also Taylor, Final Report, 78-79.

!¢ Memorandum from Telford Taylor to Justice Robert H. Jackson, 30 October
1946, in RHJ Papers, Nuremberg War Crimes Trial, Final Report to the President folder.
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Military Government officials felt that the Subsequent Trials were important
politically and that it was vital that public interest in them not be allowed to lag, and
therefore they should begin as soon as possible.''” Unlike the first Nuremberg trial,
defendants would not be tried in one comprehensive trial, but rather in separate trials
focussing upon the areas of the Third Reich in which the defendants worked and the nature
of their crimes.'"® Taylor decided that the first group to be tried in November 1946 would be
those medical professionals who had carried out experiments on human beings because his
organization had enough evidence on them to begin prosecution immediately and he did not
feel that the case was particularly complicated.'”®

At the time Taylor was busy attempting to narrow the scope of the Subsequent
Trials, he and General Clay had to decide when it would be appropriate to issue an ordinance
authorizing the Military Governor to appoint a successor to Jackson as well as setting up the
required “military” tribunals to try war criminals not charged with offenses under the

authority of the Theatre Judge Advocate.'” Of course, the Americans had not yet decided

""" Taylor, Final Report, 73-717.

''® Memorandum to Lt. General Lucius D. Clay from Telford Taylor, | November
1946 in NARA RG 466 (HICOG), Security Segregated Records 1945-1947, Prisons
Division, box 10, War Crimes Trials Correspondence, 1946-1947 folder.

''> Memorandum to Lt. General Lucius D. Clay from Telford Taylor, 1 November
1946 in ibid.

' Taylor insisted on civilian rather than military judges because he wanted to ensure
that judicial opinions were written. Normally military courts do not write legal judgments.
Taylor, Final Report, 28-29.The War Department had decided that even though the tribunals
were to be composed of civilian judges, they preferred to call them, for obvious reasons,
"Military" rather than "Occupational” tribunals. Memorandum from War Department to
Lucius D. Clay, OMGUS, 24 October 1946 in NARA RG 260 (USOH), OMGUS, Records
of the Executive Office, the Office of the Adjutant General, Military Government
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whether they would be participating in a second four-power trial, thus the timing of their
announcement was important for political reasons. They decided against releasing news of
the ordinance immediately, preferring to wait until after the completion of the IMT

proceeding.'!

On October 24, the day Military Ordinance No. 7 was announced, the Military
Governor ordered the dissolution of Jackson's organization, OCCPAC, and the creation of
the successor organization, Office of Chief of Counsel for War Crimes or OCCWGC, as a
division of the Military Government.

Ordinance No. 7 proscribed that each tribunal should comprise three judges and one
alternate, none of whom were to have less than five years judicial experience. All had to be
from State or Federal benches, and the judges of each tribunal would select their own
presiding judge.'?? In an attempt to keep some vestige of the international character of the
trials, Ordinance No. 7 adopted the same rules of procedure as those under the London
Charter of August 8, 1945, which combined English common law and Continental law.
While the trials were to be held in the American zone, Ordinance No. 7 also provided for the
possibility of joint prosecutions. In practice no such case arose even though the United

States did invite the French to participate in the prosecution of the German diplomat and

former State Secretary of the Foreign Office, Emnst von Weizsiicker. The French however

Ordinances 1945-1949, box 640, Nos. 1-18, Ordinance No. 7 folder.

! "Military Ordinance No. 7-Legal and Judicial Affairs,” in Monthly Report of the
Military Governor, US Zone, 1-31 October 1946, No. 16, 7, HST.

12 "Establishment of Tribunals for Trials of War Criminals Pursuant to Allied
Control Council Law No. 10," by command of General Joseph T. McNarney, Headquarters,
US Forces European Theater, APO 757, in the Papers of Eleanor Bontecou, World War II
file, F-Sh, box 13, Authority for IMT folder, HST.
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declined the offer.'” Under Article 3 of Military Ordinance No. 7, Taylor, as Chief of
Counsel was authorized to determine who should be indicted, the main criterion being who
was most responsible for crimes committed during the years of the Third Reich.'” By this
time Taylor and his organization had largely settled on the scope of the Subsequent
Proceedings, but still the final decision on individual defendants was often left to the very
last minute as in the case against the Einsatzgruppen leaders which was not finalized and an
indictment filed until July 1947.

Between the autumn of 1946 and May 1947, Taylor refined his program. Initially he
decided on eighteen trials, but by May the number had dwindled to sixteen and by mid-
September 1947 to twelve.'** Together with the cases against Friedrich Flick, Alfried Krupp,
and IG Farben, Taylor's organization planned on filing its first indictment against twenty-
three physicians in a "Medical Experiments Case,” tentatively scheduled to begin on

November 15. The "Doctors’ trial” was to be followed by the trial of Otto Thierack (who

'2 Taylor, Final Report, 29.

124 "Press Release, Department of the Army, Public Information Division, Press
Section,” 17 May 1948, quoted in Taylor, Final Report, Appendix A, 114 and 155-156.

> By September 1947 Taylor was under increasing pressure from OMGUS to
complete the Subsequent Trials as soon as possible and he was informed that all indictments
had to be filed before December 1947 to ensure that all trials would come to an end in the
1948 fiscal year. Six of the sixteen originally scheduled trials had yet to begin. Because of
problems in staffing (particularly in the recruitment of judges) Taylor realized it would be
impossible to complete these cases and began making preparations to merge some of the
trials as well as dropping the case against the members of the Economics and Agriculture
Ministries as well as the press and propaganda case. Telegram from Lucius D. Clay to
Kenneth Royall, War Department, 8 September 1947 in NARA RG 153 (JAG), War Crimes
Branch, Nuremberg Administration Files, box 1, File III folder. Less than a week later,
Secretary of War Kenneth Royall recommended to Clay that the trial against the German
banks (the Dresdner Bank case) be terminated as it was "undesirable.” See memorandum
from Kenneth Royall to Lucius D. Clay, 12 September 1947 in ibid.
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incidently committed suicide in 1946 while in British custody) and a group of leading Nazi
jurists (the Justice case) which was slated to begin in December.'?® Also scheduled were
trials against Field Marshal Erhard Milch and Oswald Pohl of the Main Economic and
Administrative Department of the SS. There was also a substantial amount of evidence
against members of the RuSHA (the Main Race and Resettlement Office) as well as those
involved in the planning and destruction of the Warsaw ghetto. In addition, the Office of
Chief of Counsel was gathering evidence against leading representatives of the Dresdner
Bank and government officials in the economic field including officials in the Ministry of
Food and Agriculture, the Labour Ministry and the Ministry of Economics.'?’” Generals
Warlimont, Reinecke, and Rendulic were also scheduled to appear in the dock at
Nuremberg. Finally, Taylor planned a trial of leading officials of the SS, Gestapo and the
RSHA (Reich Security Main Office); the principal defendant was to be Otto Ohlendorf who
had confessed to murdering 90,000 people in the Soviet Union while testifying as a
prosecution witness before the IMT. The other defendants in this case were to be selected

from a grab-bag of leading SS and police personnel.'”® Initially six "military tribunals" (in

126 Memorandum to All Section Chiefs of the OCCWC from Benjamin B. Ferencz, 2
October 1946, in NARA RG 238 (WCR), OCCWC, Berlin Branch, General Records,
Correspondence 1946-1948, box 2, Correspondence 1946, Correspondence August 46-
January 47 folder. The "Justice case" as it came to be called, was the third trial. After
Thierack committed suicide, Franz Schlegelberger, the former undersecretary in the Ministry
of Justice, was the highest-ranking judicial official to be tried by the Americans. See Ingo
Miiller, Hitler’s Justice: The Courts of the Third Reich, trans. Deborah Lucas Schneider
(Cambridge; MA, 1991), 270-271.

%7 These two trials were eventually cancelled due to difficulty obtaining the requisite
number of judges to hear the cases.

% Taylor outlined his program in two memoranda, one in March and the other in
May 1947. See memorandum to the Deputy Military Governor, OMGUS, Lucius D. Clay
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reality these were civilian courts, staffed by leading American jurists) were to operate
simultaneously, but because of the enormous difficulties Taylor had experienced in
attracting respected and reliable jurists from the United States, only four tribunals ever sat at
one time. Even so, by the spring of 1947, the United States Military Government had
scheduled twelve additional trials at Nuremberg and was well on the way to prosecuting a

list of defendants comprised of 185 leading Nazi personalities.

5. Conclusion

When Robert Jackson took on the job of Chief of Counsel in May 1945, the United
States had no definite plans to try more Nazis than those originally indicted for trial before
the IMT, even though the Americans had thousands in custody. How then did the idea to
hold additional war crimes trials subsequent to Nuremberg originate? The idea emerged
early in the American planning process for Germany. Indeed, it was first articulated in the
summer of 1945 when Jackson was in London negotiating with America’s allies for the
unprecedented international trial. It was here that Jackson first experienced the frustration of
dealing with three allies whose legal systems and aims were divergent. At the last minute
these problems were smoothed over, compromises were reached and ultimately plans went
forward for the unprecedented international trial of Nazi war criminals. The idea of zonal
trials were put on hold, at least for the time being.

The issue of zonal trials again surfaced after the Nuremberg trial got under way in

from Telford Taylor, 14 March 1947 and memorandum to Deputy Military Governor,
OMGUS, Lucius D. Clay from Telford Taylor, 20 May 1947, both in NARA RG 338
(Records of the United States Army in World War II, Judge Advocate Division), War
Crimes Branch, General Administration Records, box 1, Organization 1947 folder.
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the autumn of 1945. It was then that the Americans encountered additional problems with
quadripartite prosecution. When their allies did not come through with promises of financial
support and the Americans assumed the entire cost of the prosecution, American policy-
makers began to have doubts about the viability of a second internationally-prosecuted trial.
Moreover, Jackson found the Soviet approach to prosecution distasteful. He believed that
their moral position was compromised by their early aggression in the war, especially with
the division of Poland. But worst of all for the Supreme Court justice, was the Soviet
attitude toward prosecution. In Jackson’s view the Soviets were using the Nuremberg trial to
placate domestic opinion; he worried that the trials might be misconstrued as serving a
political rather than juridical end. He feared that this could reflect badly on the United
States, whose main aim it was to demonstrate to the German people the benefits of
democratic justice. He also feared that if Nuremberg was tarnished by Soviet actions it
would reflect badly on himself in the United States where he intended to return to his
position of Supreme Court Justice as soon as the Nuremberg trial concluded.

Thus, as early as the autumn of 1945, contingency plans were being made for the
future treatment of Nazi war criminals. To this end, the Americans drafted additional laws
under which they could try war criminals if the time should come when they would wantto
free themselves of further international cooperation. The promulgation of Control Council
Law No. 10 in December 1945 offered them just such an escape. This, coupled with the
appointment of a successor to Jackson, Telford Taylor, gave the Americans a basic
administrative and legal framework to continue their program of punishment on their own.

Plans for the Subsequent Nuremberg Proceedings could not be finalized until the

issue of a second international trial was resolved. Ultimately the decision was Truman’s.
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While Jackson’s successor as Chief of Council, Telford Taylor, was amenable to the
prospect of conducting a second internationally-prosecuted trial of Nazi industrialists and
financiers who had escaped punishment at the first Nuremberg trial, President Truman took
seriously Jackson’s critical analysis of the problems encountered at Nuremberg. While
Jackson was guarded about the prospects of a second international trial he still maintained
the United States had an obligation to try the German industrialists and financiers who had
initially escaped punishment. As far as Jackson was concerned, carrying out a second four-
power trial simply was too risky. The only way for the United States to save moral face was
to continue prosecuting major war criminals, but without their former allies. Thus, in the
autumn of 1946, after the judgment in the IMT case had been rendered, the Americans
abandoned the idea of a second international trial and Taylor and his team were authorized
to begin devising a list of possible suspects for indictment in American zonal courts,

Recently one historian has claimed that the “SS was at the centre of Allied
perceptions of Nazi criminality.”'? This is not entirely true however. As has been
demonstrated here, it was German financiers and industrialists, along with military personnel
and representatives of the SS whom the Americans targeted for prosecution in subsequent
trials. Certainly Taylor recognized the depth to which Nazi criminality extended, but given
the pressures he was under, the best he could hope to achieve in the American zonal trials
was a representative sample of Nazi criminality. The result was an additional twelve trials —
the Subsequent Nuremberg Proceedings — of 185 high-ranking Nazi officials from five

different elements of German society, in the American zone of occupation. Just as the IMT

' Bloxham, Genocide on Trial, 195-196.
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was a hurried process, so too was the planning of the Subsequent Nuremberg Proceedings.
The first indictment against a group of Nazi doctors was filed in November 1946, only one
month after the conclusion of the IMT. The rushed planning of the first Subsequent Trial
against Nazi doctors was typical and would remain the pattern for all of the twelve
Subsequent Nuremberg Proceedings, including the trial of the SS-Einsatzgruppen — as we

shall see in the next chapter.



Chapter 3
Otto Ohlendorf and the Origins of the Einsatzgruppen Trial

In Ohlendorf’s case I am completely convinced that he believed in the necessity and
rightness of what he was doing...Ohlendorf did not picture himself as a ruthless killer. Nor
should he be made to appear as an ordinary felon or madman. He was a man of great
intellect and dedication. He was one of the very few men tried at Nuremberg who appeared
to be telling the truth.

Benjamin Ferencz'

1. Introduction

In the fall of 1946, at the conclusion of the IMT trial, the American Military
Government’s Office of the Chief of Counsel for War Crimes (OCCWC), under the
direction of Telford Taylor, planned a broad program of eighteen additional war crimes
trials. As explained in the previous chapter, these trials were designed to focus on
representative segments of the Nazi regime. From the inception of the planning process
Taylor had hoped to indict and try some of the very highest-ranking members of the SS, an
organization the IMT had declared criminal in its judgment handed down between

September and November 1946.%2 Included in the roster of those SS leaders were members of

!'Letter from Benjamin Ferencz to Michael G. Shanahan, 7 July 1972, United States
Holocaust Memorial Museum, Record Group 12.000 Benjamin B. Ferencz Collection 1919-
1994, Drawer 24 War Crimes Trials, box 2, Folder C Nuremberg Supplementary Material.

2 The IMT declared in its judgment that the leadership corps of the Nazi Party as well
as the Gestapo, SD, and SS were criminal organizations and therefore membership in one of
these organizations was an indictable offense in the Subsequent Trials under Control
Council Law No. 10. See, International Military Tribunal, Trial of the Major War Criminals
before the International Military Tribunal, Nuremberg, 14 November 1945-1 October 1946,

91
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the Sicherheitsdienst or SD, the Gestapo and the RSHA. The principal defendant to be
indicted in this trial was Brigadefiihrer Otto Ohlendorf, former head of Einsatzgruppe D,
who had admitted during interrogations by the Americans in 1945 that he and his mobile
security and killing unit were responsible for the deaths of 90,000 people — an astounding
number by any account.’ Under Taylor’s original plan, Ohlendorf and several other high-
ranking (and identifiable) officials of the security, intelligence, and police branches of the SS
such as Adolf Eichmann, were to stand trial as important representatives of the criminal SS
organization.” Even though Ohlendorf had confessed to mass murder and had implicated the
Einsatzgruppen in the murder of the Jews, Taylor did not plan to limit the scope of the SS
trial to one dealing exclusively with Einsatzgruppen members or even leaders.’ In the

context of this research, an intriguing and important question is why Taylor’s plan for a

vol. 22 (Nuremberg, 1947), 498-518. On this issue see also, Michael R. Marrus (ed.), The
Nuremberg War Crimes Trial, 1945-1946 (New York, 1997), 236-237. In Taylor’s May
1947 memorandum on the issue of an SS trial, possible candidates were described as

“ eaders of the SS, Officials from the SD, the Gestapo, and the RSHA,”” memorandum to
Chief of Staff, OMGUS, APO 742,” 20 May 1947, in National Archives Records and
Administration, Record Group 269 (Records of the United States Occupation Headquarters,
World War II from here forward simply USOH), OMGUS, Records of Functional Offices
and Divisions, OCCWC, box 2, Program War Crimes Trials Per. Gen. Taylor folder.

3 Ibid.

4 Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War
Crimes Trials under Control Council Law No. 10 (Washington, 1949), 79-80.

5 For instance, Franz Six, former leader of Vorkommando Moscow of Einsatzgruppe
B, was originally scheduled to be tried in the case against cabinet ministers and other
government officials for his work on cultural issues for the Foreign Office, see
memorandum to Deputy Military Governor, OMGUS, APO 742, 14 March 1947, NARA
RG 338 (United States Army in World War II, from here forward simply USA-WWII),
Judge Advocate Division, War Crimes Branch, General Administrative Records, box 1,
Organization 1947 folder.
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general trial of the SS turned into a trial of the leaders of the Einsatzgruppen exclusively.
The answers to this question will be shown to reside in the personality of Ohlendorf, his
testimony to American interrogators after his arrest and to the fortuitous discovery and
subsequent analysis of the Einsatzgruppen reports sometime in late 1946 or early 1947.%

As explained in the preceding chapter, the process of selecting defendants was quite
different for the Subsequent Nuremberg Proceedings than it was for the original IMT trial
where political considerations played a significant role. Taylor was determined that

indictments were to be based strictly on documented evidence of criminal wrong-doing, that

¢ No one has undertaken the task of writing a biography of Ohlendorf. Most of what
has been written about him pertains to his roles as an economic expert, as Amichef in the
RSHA, or as leader of Einsatzgruppe D. The most comprehensive attempt to come to terms
with Ohlendorf’s life and career is Hanno Sowade, “Otto Ohlendorf: Non-conformist, SS
Leader and Economic Functionary,” in Ronald Smelser and Rainer Zitelmann (eds.), The
Nazi Elite, trans. Mary Fischer (New York, 1993), 155-164 and David Kitterman, “Otto
Ohlendorf: Gralshiiter des Nationalsozialismus,” in R. Smelser and E. Syring (eds.), Die SS:
Elite unter dem Totenkopf (Schéningh, 2000), 379-393. Andrej Angrick, “Die Einsatzgruppe
D: Struktur und T#tigkeiten einer mobilen Einheit. Der Sicherheitspolizei und des SD in der
deutsch besetzten Sowjetunion,” (unpublished PhD dissertation, Technical University of
Berlin, 1999) is the first thorough history of Einsatzgruppe D. In the second volume of his
dissertation (pages 273-76) Angrick also provides a biographical and social profile of
Ohlendorf. Angrick has also written on Ohlendorf’s role as leader of Einsatzgruppe D, “Die
Einsatzgruppe D,” in Peter Klein (ed.), Die Einsatzgruppen in der besetzten Sowjetunion
1941/42: Die Titigkeits- und Lageberichte des Chefs der Sicherheitspolizei und des SD
(Berlin, 1997), 88-110. Others who have looked at some aspect of Ohlendorf’s career
include, Shlomo Aronson, Reinhard Heydrich und die Friihgeschichte von Gestapo und SD
(Stuttgart, 1971), who examines Ohlendorf’s position within the SD; Ludolf Herbst, Der
totale Krieg und die Ordnung der Wirtschaft: Die Kriegswirtschaft im Spannungsfeld von
Politik, Ideologie und Propaganda 1939-1945 (Stuttgart, 1982) who analyzes Ohlendorf’s
role as an economic functionary; and, most recently, Peter Longerich, Politik der
Vernichtung. Eine Gesatdarstellung der nationalsozialistischen Judenverfolgung (Munich,
1998) who examines a number of issues, including Ohlendorf’s leadership role in
Einsatzgruppe D and his testimony on the existence and timing of the Fiihrerbefehl at
Nuremberg. Many others have raised the issue of Ohlendorf’s testimony at the IMT
proceedings, but seldom does the literature go beyond mentioning the fact that Ohlendorf
killed 90,000 civilians in the Soviet Union in 1941 and 1942.
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is to say on evidence unearthed by his researchers. The record suggests that Taylor’s office
did not target particular individuals independent of such consideration.” Benjamin Ferencz,
the chief prosecutor at the Einsatzgruppen trial remembers that, “we were not necessarily
looking for evidence against particular individuals” but rather “we were fishing for evidence
of crime.” Taylor insisted that compelling documentary evidence had to be available to
prove guilt beyond a reasonable doubt, and that the individuals targeted were in American
custody or at least accessible through extradition. Certainly Ohlendorf met these
prerequisites.

In practice, during the preparatory phase of the Subsequent Nuremberg Proceedings
in 1946 and 1947, most of Taylor’s staff, including Ferencz, was totally immersed in sifting
through mountains of captured documents, located at various repositories around Germany
and Europe, searching for incriminating evidence against individuals judged to be “major
criminals.” It will be recalled that in Taylor’s opinion, major war criminals were defined as
anyone whose crimes warranted the death penalty. At the same time the Locator Branch of
the OCCWC was doing its best to find out if these individuals were in Allied custody and if
so where. If they were in occupation zones other than the American, they had to arrange to

have them extradited to Nuremberg.? As it turned out, few of the top-ranking SS officials

7 Telford Taylor, Anatomy of the Nuremberg Trial (Toronto, 1992), 47-48.

8 Interview with Benjamin Ferencz by Hilary Earl, 24 April 1997, 1-2 who stated,
“we didn’t have specific lists of defendants at that time because we were very well aware, at
least I certainly was very well aware, that you need two things to hold a trial: you need a
defendant and you need evidence proving guilt beyond a reasonable doubt. If you have one
and not the other you’ve got nothing so, one would follow from the other.”

% Taylor, Final Report, 15.
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Taylor’s office had identified as criminals could be located; many had escaped to neutral
countries or were in hiding and several others had turned up dead or were presumed to have
committed suicide. Unfortunately, US intelligence was not always accurate, as for example
when the C.L.C. (Central Intelligence Corps) determined that Adolf Eichmann had
committed suicide and the search for him was aborted.'® Still, numerous commanders and
subordinate officers of the Einsatzgruppen were identified, located and apprehended. And
most important of all, by sheer good luck, the Berlin Branch of the OCCWC, at the time
under Ferencz’s direction, accidentally located and analyzed the only surviving copies of the
Einsatzgruppen Reports which fully detailed their criminal activities in the east. The
discovery of these reports coupled with the Ohlendorf admission that he and his unit
committed mass murder convinced Taylor to scrap the plans for a general trial of the SS in
favour of one dealing exclusively with the activities of the mobile security and killing units.
In July 1947, Ohlendorf and twenty-three others were indicted on the unprecedented charge
of genocide, namely the murder of more than one million people, leading the press to dub

the Einsatzgruppen case “the biggest murder trial in history.”"' This chapter examines that

1 For example, one attorney investigating the SS wrote, “Efforts to apprehend Adolf
Eichmann so far have proven to be fruitless and the C.1.C. appears reasonably satisfied from
the information available that this man committed suicide in late April or early May 1945.”
Memorandum to Mr. Edmund H. Schwenk, Section Chief OCC from P.W. Walton, 30
September 1946 in National Archives Record Administration Record Group 238 (Records of
World War II War Crimes from here forward simply WCR), OCCWC, Berlin Branch,
General Records, Correspondence 1946-1948, box 2, Correspondence 1946 E202,
Correspondence August 1946-January 1947 folder. From here forward document, NARA
RG, file, box, folder).

'' Benjamin B. Ferencz, United States Holocaust Memorial Museum, RG
50.030*269, Oral History Interview with Benjamin B. Ferencz 1994, 3 tapes, 26 August
1994, tape 2.
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process.

2. The Surrender of Otto Ohlendorf, Early Interrogations and Confessions of
Mass Murder

On May 7, 1945, the day Germany surrendered to the Allies, a confident Otto
Ohlendorf was in his office in Flensburg (a town near the Danish border, where Hitler’s
successor, Admiral Karl Dénitz, had set up his headquarters and was later arrested), working
on an outline for a plan to create an “opinion service” for Germany’s new occupation
authorities. As head of Amt III (Inland Intelligence) of the Reichssicherheitshauptamt or
RSHA, Ohlendorf had been instrumental in shaping and refining Nazi intelligence gathering
practices. He saw this work as important and was so arrogant and deluded that he actually
believed that the Allies would utilize his expertise and experience when they realized his
intellectual strengths as a opinion researcher. Thus in May 1945, Ohlendorf was buoyed by
the idea that he might find purpose, a niche, in the “new [Allied] order” he knew was
inevitable.!? Two weeks later, on May 24, at 3 o'clock in the afternoon, after acknowledging
the German defeat, Ohlendorf surrendered to British forces, convinced not only that he could

demonstrate to the Allied authorities his intellectual value, but that they would recognize it."

12 Arthur L. Smith, Jr., “Life in Wartime Germany: Colonel Ohlendorf’s Opinion
Service,” The Public Opinion Quarterly 36 (Spring, 1972), 7 and Herbst, Der totale Krieg
und die Ordnung der Wirtschaft, 187.

13 At his trial in 1947, Ohlendorf claimed he had to ask the Allied authorities to arrest
him. He maintained that at first they refused, but after some persuading they finally placed
him in custody. This seems unlikely given that as a high-ranking SS man Ohlendorf would
have fallen into the automatic arrest category. Testimony, Otto Ohlendorf, 8 October 1947,
510-512 in National Archives Microfilm Collection M895, The United States of America v.
Otto Ohlendorf et al., roll 2 (from here forward simply Trial, roll, page or frame). See also,
Case Record of Otto Ohlendorf, Federal Bureau of Investigation, United States Department
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Needless to say the British did not embrace Ohlendorf or his skills. They treated him as all

other suspected war criminals, immediately imprisoning and interrogating him. Ohlendorf
remained in British custody for several months, until the Americans requested his
extradition. United States prosecutors had learned from their British Allies that Ohlendorf
was a National Socialist of long-standing and an SS commander who was responsible for
“mass atrocities” in the Crimea.'* Because of Ohlendorf’s position in the RSHA and his
apparent willingness to talk, the Americans hoped to use him as a witness in their case
against Emst Kaltenbrunner (Heydrich’s successor and leader of the RSHA) at the IMT
proceedings. In compliance with their Ally’s request, on October 18, British authorities
transferred Ohlendorf to the war crimes prison at Nuremberg where the former head of Am¢
II — Inland Intelligence — would remain for the next three years.'

At Nuremberg Ohlendorf was interrogated by the American prosecution team that

of Justice, Civil Fingerprint Card, 27 April 1948 in NARA RG 338 (USA-WWII), Judge
Advocate Division, War Crimes Branch, Records of Executed Prisoners 1946-1951, box 9,
Ohlendorf file. Sowade states that Ohlendorf was actually arrested on May 23 not May 24,
1945 in "Otto Ohlendorf: Non-conformist, SS Leader and Economic Functionary,””163; and,
“Interrogation of Otto Ohlendorf,” 27 October 1945, Nurnberg. National Archives
Microfilm Collection M 1270, “Interrogation Records Prepared for War Crimes Proceedings
at Nuernberg, 1945-1947, OCCPAC Interrogations,” roll 13 (from here forward simply
document, M1270, roll) where Ohlendorf claimed that in early May 1945 he told Himmler
that, “I had decided already to give myself up to explain in detail what the SD (Security
Service) meant and what it has done.”

4 Summary of PW CS/2262 SS-Gruppenfiihrer Otto Ohlendorf, CSDIC (UK), 19
August 1945, NARA RG 238 (WCR), United States Counsel for the Prosecution of Axis
Criminality, Reports and Interrogations 53-56, box 12, NM 70 CSDIC PW Reports folder
53.

'S Whitney Harris maintains that he requested that the British turn over Ohlendorf to
the United States for questioning to further their case against the Gestapo and SD. See
Interview with Whitney Harris,” Harry James Cargas (ed.), Voices from the Holocaust
(Lexington, 1993), 110.






