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and pleasing themselves. with the thoughts that thev

shall then have an opportunity of exercising autho-

rity over us in the same manner as they did under the
‘French government. Excepting these persons, (who may
‘amount perhaps to two hundred, or at most three hundred,
men in the whole province,) I will venture to say that
all the rest of the Canadians, who think at all upon

the subject, entertain the sentiments as I do. "¢

How was it that their feelings were not made known to the
government in England, since the act was passed to please the
Canadians and thus to have them assist in quelling the rebell-
ious colonies? There were many reasons - The Canadians did
not want to offend their governors, they did not properly
understand that arbitrary imprisonment had ceased, most did not
read or write and until recent vears dared not think upon the.
subject of government, and’ théy did not want English laws of _
primogeniture and tithes introduced, thev feared for their
religion if a Protestant assembly was introduced or if they
joined the English in a petition. It was impossible to con-
vince them that their fears were groundless.

Maseres, with the advantage of hindsight, had the two
agree that the Canadians would offer little resistance to an
American invasion, although in fairness it should be said that
he had foretold this many times..

The Englishman said that because of the Quebec Act, the
Boston Charter Act, and the other acts which infringed the
libertv of the subject, many Americans feared that the British
government might abolish all the colonial assemblips, a
sentiment shared by Benjamin Franklin,

The Englishman explained the constitutional history of
Massachusetts' Bay, which they agreed had the kind of assembly
that would be suitable for Quebec, although care must be
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taken that the assemblymen did not assume any privilege denied
their fellow subjects, nor have any coercive power over them,
"for this would be making us slaves. to our own.representatives."5
They agreed that seignioriai justice, though little used,
should be abolished on principle, with the qualification that
compensation be made for the escheat of lands. They also
agreed on the virtues of yearly assemblies and enlarged councilsg
with the members being appointed for life or during good beha~-
viour to ensure their independence from the crown.

The Eaglishman described the events leading to the changes
in the Boston.Charter.. The British government had hesitated
‘until the destruction of the tea in December, 1773.

"But that act of violence threw both the whole ministry
and parliament of Great Britain, and, one may almost

say, the whole British nation, into a fit of indignation
and fury against the Americans, which lasted throughout
the whole session of parliament in the spring of the
vear 1774, and produced a series of acts of parliament
that savoured of the temper in which they were :frameéd,
being every one more severe and vindictive, and

alarming and irritating to the Americans, than that which
was next before it, from the bill for shutting up

the harbour of Boston,. which was passed the first, to
the Quebec bill, which concluded them."6

The Frenchman was decently shocked by the outrage, and
asked what possible justification could be claimed by the people

of Boston.

"All their arguments in justification of this proceeding
turn upon the grand point which has been so warmly
contested of late years between Great Britain and
her colonies in America, the right of the British
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parliament to impose taxes on the Americans. Had this
point been clearly settled, either in. the affirmative
or the negative, between Great Britain and her colo-
nies, that act of violence would never have been
committed. But, as that right was insisted on by
Great Britain and positively denied by the Americans,
the endeavour to carry it into execution has met with
a resistance from the Americans, which thev conéider
as being lawful, because it is made to an illegal
exertion of power."7

On what grounds? They insisted that no taxes could be
lawfully levied on them by their own. representatives in their
own assemblies. The Frenchman answered that

"This pretension of theirs seems favourable to lib-
erty, but prejudicial to the unity of the British
. empire. For, if there is no common legislature whose
power extends over all the dominions of the crown of
Great Britain, those dominions cannot properly be said
to make one state, or great political community,

but are rather an assemblage of several separate states
under the same king, or executive magistrate. This
must produce a variety of counsels in the several
parts of the British empire, which must tend very much
to lessen the weight and influence they would have

if they acted under one supreme legislative head. But,
pray, upon what reasons do they found this pretension
of being exempt from the legislative authority of the
British parliament? Is there any thing in their
charters that countenances a claim of this kind? or

do they maintain it only upon general principles of
equity and liberty and the rights of nature?" 8.

_ On both. but mainly the latter. Since most of the colonial
charters gave the children of settlers all the rights of English
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born subjects, the colonists took this to mean that they could
only be taxed by themselves. In fact this clause referred to
the tenure of land and the holding of offices in Britain. The:
degree of the settlers' political liberty was determined by
other clauses of the charters.

Another argument deriving from the charters was that the
governor, council, and assembly had the power to raise money,
which, they contended, implied a virtual exclusion of the
British parliament from the same power. But this was absurd,
since there was nothing unjust about a man being taxed by
two, or even bv twenty, different legislatures if such was
the condition of the society to which he belonged.. Only in
the charter of Maryland was there an appearance of anv such
exclusion, and there was none in any of the privinces governed
by authority of the king's commisgsion.

‘ But their main argument was based on their not having
members, chosen by themselves, to.represent them in the British
‘parliament. Yet in England only about one seventh of adult
males were entitled to vote while all were bound to pay taxes,

However, the Americans argued, their positionvwas dif-
ferent for two reasons. The first was that thevy were the
owners of freehold land, an argument dismissed by the two men
as being specious rather than just. The second reason, con-
tinued the Englishman, was their absence from Great Britain.
Being such a distance away they would be subjected to bppres-
sive taxes, since the members of parliament would. not havé&ﬂ”
to show them the same restraint they showed their own consti-
tuents. Thus they would become the beasts of burden of the
whole British empire, hewers of wood and drawers of water for
. their fellow subjeéts in Great Britain. It would therefore be
unjust and consequently it was unlawful for the British
parliament to tax them. The Frenchman refuted the position.



-163~-.

"It appears to me to be rather an argument of policy,
or expedience, than of law, being wholly foundéd on
an apprehension of the abuse which the parliament
might make of.thg.power of imposing taxes on the:
Americans, if they were allowed to exercise it. The
apprehension is well-grounded; but is only a ground for
endeavouring to make some new regulations of it by
which such abuse of it may be prevented. 1In order to
prove the legality or illegality of any power in
-civil society, we must inquire what was the original
compact between the parties by whom, and the parties.‘
over whom, it is to be. exercised.. This compact,. whether
”jexpressed or"implied, appears to me to be the only
rule by which a question of this sort can be decided.”

He concluded that the British authority to tax should
be restricted to the purposes of empire, while the. provincial
assemblies should have the power to raise revenue for their
domestic governémnts, and the Englishman concurred. This
would be the principal means the colonies had of securing
themselves. from oppression by the governors and other officers
of the crown..

The Englishman discounted the bossibility of the colonies
"being over taxes by parliament; there was too great a commﬁnity
of interest between them and the inhabitants of Great Britain.
"And by the constitution of the British House of Commons, the
mercantile part of the nation has a very great influence in it."

He saw as a second and stronger reason their distance from
Great Britain and their large and growing numbers. Great
Britain contained six, possibly eight millions. America con-
tained three millions and was constantly increasing. In twenty-
five or thirty vears it would have as large a population as the
mother country and in fifty or sixty yvears twice as many,
making it impossible to force a tax upon the Americans against
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their will.

He then explained the background of the Stamp Act to his
friend. 1In the course of the late war, undertaken solely to
preserve the colonies against encroachment, Great Britain
spent upwards of a hundred million pounds of which seventy
" million remained as debt, the interest on which was 2.3
million. Having obtained Canada and Florida it was necessary
to garrison them. It was further judged necessary to»keep
troops at some of the principal trading posts as protection
~against the Indians. These requirements added an additional
annual expense of £ 280,000 to the old vearly cost of
270,000, over and above the £2,3000,000 per annum which was
}‘the interest on the new debt of<£70,000,000-contracted
because of the war.

The British "minister of state for public revenue",'George-
Grenville, thought that the Americ¢ans should pay one hundred
thousand per vear, a little more than one third of the additional
expense. And as this contribution should be made by all the
colonies he thought it best to use the authority of parliament
for that purposé. He gave notice to the House of Commons of
his intention’'in 1764. This alarmed the agents of the colonies
who arranged to see Mr. Grenville, who outlined to them his
reasoning. He asked that they suggest alternative ways of
raising the money themselves. This they refused to do and
the following vear the Stamp Act was passed.

The Frenchman asked why the Americans did not yet send
members to the British parliament so as to resolve the problem.
The other replied that it had been frequently recommended in
the past, by many including Thomas Pownall, a former governor
of Massachusetts, "and the great Dr. Benjamin Franklin himself,
whose abilities and opinions are so much revered by the
Americans"].'0 But at the time the British were averse to it,

and thev still seemed to be, although thev might have
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reconsidered it as a means of restoring peace. But now the
Americans disdained the idea as impradtical.

Most of the objections were founded on a suspicion and
dread of novelty, of instinctive rejection rather than
solid argument against it. )

However two eminent men had spoken against it, Dr. Tucker,
the Dean of Gloucester, who was violently opposed to the pre-
tensions of the Americans, and who did not believe that they
would submit to the authority of parliament under any possible
. terms, "and Mr., Edmund Burke, the great orator in the British
AHbuse of Commons, who, for his uncommon elogquence. both in -
speaking and writing, may-wellibe called the modern Cicero"].'l
Burke thought the time required in communicating with America
made the proposition impractical.

Burke's objections appeared in a pamphlet published in
1769, entitled Observations on a late State of the Nation}z.
" written in answer to one published shortly before, called Thel8

13
present State of the Nation which Burke assumed to be the work

of Grenville.

The Englishman happened to have both at hand. Grenville
contended that proper attention could not be paid to the concerns
of the Americans unless they were represented in parliament,
which had absolute and complete jurisdiction over all subjects

of the realm.

Burke was at his polemical best in his reply. He accused
the other of fighting nature and conquering the order of
Providence, which had rejected the possibility of such a par-
liamentary union..

"But let us, to indulge his passion for projects and
power, suppose the happy time arrived, when the
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author comes. into the ministry, and is to realize

his speculations. The writs are issued for electing
members for America and the West Indies. Some pro~
vinces receive them in six weeks, some in ten, some

in twenty. A vessel may be lost, and then some pro-
vinces may not receive them at all., But let it be,
that they all receive them at once, and in the short-
est time. A proper space must be given for proclama-
tion and for the election; some. weeks at least. But
the members are chosen; and, if the ships are ready
to sail, in about six more thev arrive in London.

In the meantime the parliament has sat, and business
has been far advanced without American representatives.
Nay, by this time, it may happen that parliament.

is dissolved; and then the members ship themselves
again, to be again elected. These writs may arrive

in America, before the poor members of a parliament

in which they never sat, can arrive at their several
provinces. A new interest is formed, and they find other
members are chosen whilst they are on the high seas.
But, if the writs and members arrive tbgether, here

is at best a new trial of skill amongst the candidates,
after one set of them have well aired themselves with
their two vovages of 6,000 miles. .

"However, in order to facilitate everything to the
author, we will suppose them all once more elected,
and steering again to old England, with a good heart,
and a fair westerly wind in their stern. On their
arrival, they find all in a hurry and bustle; in and
out; condolence and congratulation; the crown is de~-
mised. Another parliament is to be called. Away |
back to America again on a fourth voyage, and to a
third election. Does the author mean to make our
kings as immortal in their personal as in their poli-
tic character? or, whilst he bountifully adds to their
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life, will he take from them their prerogative of
dissolving parliaments, in favour of the American union?
or are the American representatives to be perpetual,

.and to feel neither demises of the crown, nor dissolu-

tions of parliament?

"But these things may be granted to him, without.
bringing him much nearer to his point. What does

he think of re-election? is the American member the
only one who is not to take a place, or the only one
to be exempted from the ceremony of re-election? How
will this great politician preserve thevrights of
electors, the fairness of returns, and the privilege
of the House of Commons, as the sole judge of such
contests? It would undoubtedly be a glorious sight

to have eight or ten petitions, or doublée returns,
from Boston and Barbados, from Philadelphia and
Jamaica, the members returned, and the petitioners,
with all their train of attornies, sollicitors, mavors,
seiect-men, provost—marshalls, and about five hundred
or a thousand witnesses, come to the bar of the House
of Commons. Possibly we might be interrupted in the
enjoyment of this pleasing spedtacle, if a war should
break out, and our constitutional fleet, loaded with
members of parliament, returning officers, petitioners,
and witnesses, the electors and elected, should become

a prize to the French or Spaniards."l4‘

Further, Burke added, the provinces did not have men who

could afford to be members of parliament, and if the provinces

paid
bers.

them they would be agents rather than independent mem-
Otherwise they would have to be court dependants or

starve. "Enough of this visionary union... It looks as if the

author had dropped down from the moon...

" 15

The two were bv no means convinced, though they were
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entertained by the witty writer. They thought that yeariy~
elections of paid representatives chosen by the colonial
assemblies, would allow the representatives. to reside in
England and still keep them closely controlled by their cons--
tituents. Those provinces which would not afford the expense
could easily find persons who Wguld represent them for the
honour of doing so. | |

.~ -They lamented that mutual jealousy and  distrust, British
contempt for the Americans, the apprehension of the latter

. that their.interests would be sacrificed by the corruption

of their representatives by the crown, and the numerical
supefiofity of the British-members, and a general fear of
constitutional innovation would deny so practical a solution.
Justice and sound policy should»make the British realize the
impossibility of military occupation. The Frenchman added,
9such'a possession of America would be quite inconsistent, as
T conceive, with the spirit of the English constitution, which,
as I have always heard, is founded on general consent and

the goodwill of the people,,,--'ls

Military subjection would be impractical as well as
immoral. The expense would be prohibitive.. France and Spain
would support the Americans. English troops would. desert |
and so would the Germans and Irish. The Canadians would be
averse to be emploved against the English colonies notwith-
standing the endeavours of their priests to animate them to
it. 1Inevitably British arms would be disgraced and her
wealth and commerce ruined.

The Englishman stated that recent events had alienated
all the Americans (he underestimated lovalist sympathies)
and went on to describe the events of the decade leading to
the revolution. The Stamp Act of 1765



-169~

"was a measure of a new kind or complexion, to which
the Americans have not hitherto been accustomed. It
was- raising an internal tax upon them without any

view to the regulation of their trade. This therefore
afforded a plausible handle to their popular writers
and orators to complain of Great Britain upon a new
.ground, as claiming and exerting a new kind of auth-
ority over them... Upon this occasion the attention

of the whole body of the people of America was turned
(for the first time, probably, since the establish-
ment of the colonies), to the consideration of the:
relation they stood in to Great Britain; and they
were taught by the writers and popular leaders to
believe that, because they did not send representatives
to the British parliament, they were not, with respect
to internal taxatién} subject to its authority...

" [This, with rising discontent from other acts] toge~
~ther with the love of independency which is natural to
the mind of man... and the general aversion which all
people have to laws of taxation, were the motives
that secretly influenced them to embrace this new -

doctrine so eaqerly..."l7

The universal opposition to the Stamp Act forced the
British parliament to repeal it, and many prominent English-
men including "the famous Mr. Pitt", Lord Camden, (the then
Chief Justice of the Court of Common Please), and Mr.
Serjeant Hewet adopted the American principle. The  repeal
was. considered by the Americans as a promise to
impose no more internal taxes upon them until they were able
to send representatives to parliament.

However in 1767 a new and less mild administration
imposed new duties. These produced the reaction of John
Dickinson's "The Pensylvania [sic] Farmer's Letters", a
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periodical, which eloquently espoused the doctrine of no
taxation without representation,'and won almost. universal
suppart for this position. By non-importation agreements
American merchants refused to import goods on which the
duties were laid. Those who refused to abide by the

- boycott were tarred and feathered and had their goods and
houses destroyed. The courts were unable to protect the
victims of these outrages. .

In 1770 parliament took off all the duties except that
on tea. The non-importation agreements were then dissolved
except with respect to tea but enforcement was less rigid.
In fact many importers paid the duty on tea and thus the
Americans seemed to recognize the authority of the British
parliament to impose the duty.

However, by 1772 the affairs of the East India Companv -
were in bad condition. 'They had an unusually large stock of
Eeauiﬁ théir'LOndon warehouses and the directors thought
that~Amefica would provide a convenient market in which to
dispdse of this stock. It was thought the Americans would
accept this and an act of parliament was passed which
permitted the company to send it.

But in this British opinion was fatally mistaken. The:
Americans were determined to oppose it. Ships bringing tea
to New York and Philadelphia were forced to turn back. At |
- Charleston the tea was landed but then removed and locked up.
At Boston, in December 1773, forty or fifty men, disgquised as
Indians, boarded the ship which had brought the tea and threw
it into the sea, to the applause of the great majority of
the people.

The British were furious and responded with the angry
acts of parliament that were passed in the spring of 1774.
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"On this occasion the indignation of Great Britain knew
no bounds: but she adopted measures of severity and

E resentment that had no kind of relation to the
offenses committed by the Americans, and which had a
strong and immediate tendency to unite all the Ameri-
can provinces more closely than ever. in opposition
to ﬁer. The measures that I allude to were the Boston
charter act and the Quebec act, which had evidently
not the least connexion with the destruction of the:
tea at Boston, or the forcible opposition to its
importation at New York and Philadelphia. For, as to
the Boston port act, by which the town of Boston was
prohibited to be made use of as a seaport town; or all
its trade was stopped, till the people of Boston had
made a sufficient compensation to the East India
Company for the destruction of their tea, I acknow-
ledge that that act had a near relation to the offence
that gave occasion to it, and perhaps might be a proper
method of punishing the people of Boston for it, or
rather of compelling them to do a mere act of private
justice with respect to the company which they had
injured: £hough there are some parts even of that act
which cannot be wholly justified upon this ground."ls'

The Boston charter act caused the other provinces to fear
that their liberties could no longer be considered safe and
permanent. The cause of Boston became the common cause of
all the provinces, although the others had previously
believed that the East India Company was owed satisfaction
by Boston..

"And then, in a few weeks after this Boston charter
act, the act for the government of the province of |
Ouebec was received in America; which carried the
alarm to the liberties of America still further, if
possible, than the charter act, and made them tremble
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even for the existence of their assemblies... Por
since this act we have hardly seen any person amongst
the Americans who. has expressed the least inclination
to acknowledge and support the authority of parlia-
ment, except the custom house officers and other
officers of government in America, who hold lucrative
employments there at the pleasure of the Crown, and a
few of the clergy of the Church of England, who are
eagerly desirous of having a proteétant bishop sent
to America, and who, probably, entertain no hope of
seeing that favourite measure accomplished*but by

the authority of the British parliament."lg‘

All thé Americans were averse to this authority of
Great Britain, although'éome were not inclined to resist it
by'fcrce of arms. After the passing of the Quebec Act, the
sober and loyal party in America, stigmatized Tories, recog-
nized that to go over to the opposition, those favouring
independence, was the only method left to them to preserve

their liberty.

The preliminary articles for reconciliation would be the
repeal of both acts, and a guarantee that there would be no
taxation without representation, and that no charters would he
taken away or altered without the due process of law. At
the same time it would be prudent to assure the Americans
regarding a few other points:

"... the lucrative places in America, which are executed
by deputies; the quit rents paid to the king by the
holders of land in America; the establishment of
protestant bishops in America; and the amendment of

the constitution of the several councils of those pro-
vinces which have no charters, but are governed only by
the king's commissions. to his governors. If these
points were settled to the satisfaction of the Americans,
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(as they might easily be without prejudice to the in-
terests of Great Britain), I should imagine they would
greatly contribute to the permanent reconciliation.
between Great Britain and her colonies."20

There followed a discussion of the sinecures in Canada,
which General Carleton wanted abolished and which was accom-
plished by the OQuebec Act, "though in a manner which was not
quite consistent with the respect that was due to the two

w2l

or four words in a clause of the bill, without parliament

"houses of the British parliament. It was done by three
- being aware of their significance, and without the patentees
being consulted or assured of compensation.

The two agreed that most of the offices in America
should be filled by appointees of the governor, that they .
should be filled by separate officers who were resident in the
province, and who would not have the power of appointing
deputies, and that the quit rents and other royal dues should
be abolished.

Their discussion included taxation in the West Indies,
the British constitutional practice that money bills must
originate in the Commons, and how strange it was that the
Quebec bill departed from "this most sacred rule. So great
was the infatuation that prevailed at the time of passing

22Further there was no opposition from

that obnoxious act!"
the bishops in the House of Lords, notwithstanding that the
bill established Catholicism in more than half of the king's
~dominions in America, and that the terms of the surrender

~ . and the cession required only that the religion be tolerated,

The Englishman then dealt with Charles Fox's objection,
during the debate on the Quebec Act, to the establishment
of "tithes by the bill. Fox had arguad that, as the act was
a money bill, it should have originated in the House of ‘
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Commons. The Lords had invaded the privilege of the House:
and the bill should have been rejected on that ground alone.

Some had argued that the tithes were already due without
the help of the bill. But Fox pointed out. that even. if this
- was true it did not answer his objection, because the con-
- firmation of a doubtful tax, the imposition of a new tax, the
re-establishment of an old one, and the removal of a tax
(Protestants were to be exempt although they had been liable
'uﬁder the French regime), all these had to originate in the
,Commons and not the Lords.

. The Frenchman thought that Fox's argument was unanswerable,
~and asked how his opponents were able to reply to it.

"Truly, (from all that I could ever learn), nothing at
all, except, perhaps, a bold repetition of the former
strange assertion that the tithes in Canada were not a
tax. But they had recourse to that favourite and power-
ful argument of the majorities in all assemblies, by
which, upon occasion, two and two may be declared to

be equal to five, (although they never can be made

so,) the argument of numbers: they voted that the
Quebec bill was not a money bill, and consequently not

within the privilege of the house before described."23'

The Frenchman was distressed that the ministers would
let this important privilege of the House of Commons be en-

dangered.

"This account gives me great uneasiness... I see plainly
that they must have been extremely sanguine in their
hopes that our priests, (when they had thus been

bribed into their service by a restoration of their
legal right to their tithes,) would have been wonder-
fully zealous and successful in their endeavours to
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preach up, amongst us poor Canadians, the duty and
merit of a crusade against our presbyterian neigh-
bours of Boston. But I believe by this time, or in a
very short time hence, they will perceive the error
they have been led into, and will find that their
favourite act (however it may be to our priests and
some of our noblesse ) had disgqusted the bulk of the
Canadian people, and made them more averse than ever

to engage in so odious a service. However, we will now,

if you please, have done with this melancholy subject..."24

Their conversation returned to the West Indies. It had
been long established that a duty of 43% was paid to the crown
on goods exported from the islands, which was intended to
finance the civil and military exvenses of each island.

There were some exceptions and certain variation in the tax
structure from colony to colony, but what was clear was that
the money raised was often spent on sinecures, and that
parliament had generally disregarded its responsibility to
assure honest administration.

The colony of Grenada, acquired by the Treaty of Paris
of 1763, had been promised, by the proclamation of 1763,
an assembly when circumstances would permit, although British
laws were introduced immediately. But in July, 1764, another
roval proclamation established the 44% duty. The Frenchman
arguaed that this must have alarmed the new British settlers
as well as the inhabitants of England, and the other agreed
that it should have, but this arbitrary imposition of a tax
was largely ignored in England. The other remarked that

"This omission of the British varliament to take any
notice of so dangerous an act of roval prerogative,
merely, (as it should seem,) because it happened

out of the narrow limits of their own island, seems



s

~-176-

to justify, in éome.degree, the desire of the Americans
to be exempt from its authority...the Americans will
have a right to say that the members of the British
parliament have not that fellow-feeling for the condition
of their American fellow=-subjects which is necessary

to induce them to take proper care of their interests,
and to qualify them to be the constitutional guardians
of their liberties... it seems to be a matter of neces-
sity towards the future good government of the American
provinces, either that they should; for the future, send
representatives to the British parliament, who, it may
be hoped, will be more attentive to their interests

than the British members, who already sit there, have,
by experience, been found to be, or that they should

be left to take care of their own concerns in their

own assemblies, without any interference of the British
parliament, at least in this important business of

taxation."25

The Englishman. agreed that the Americans reasoned in
this~mahner, and that only in recent years was there the
least British concern in American affairs, apart from the reg-
ulation of trade, except as it served the ministers

"as a fund for them to provide for their managers

of parliamentary elections, or for their companions,
who had run out their fortunes in keeping company
with them, or for their other favourites, by giving
them the offices of governors, or chief justices, of
the American provinces, or those other more desirable
employments, or provost-marshalls and clerks of the
councils, secretaries, registers of deeds and patents,
and registers in Chancery, and the like, which we have
already spoken of, and which might be executed by
deputies in America, who farmed them of their princi-
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pals in England at considerable rents, "2®

The lack of interest in the British parliament in recti-
fying these old complaints of the Americans, or the misuse
of funds raised in the West Indies throughout the years, the
disregard of parliament for the arbitrary imposition of taxes
in Grenada, together with the other instances of supineness
and insensitivity with respect to the concerns of the Americans
made the conclusion of the Frenchman perfectly warranted.

The first volume concluded with further discussion on
Grenada, but the implications of the law of England over
conquered and ceded countries was postponed until their
next meeting.

These were the issues that had provoked the revolution
as seen by Maseres in the early months of the fighting. Ig-
norance and corruption, and a lack.of interest in the precepts
of the British constitution on the part of the home government
had precipitated the crisis. It could have been resolved with
a return to constitutional principles, a few minor concessions,
and a little sympathetic understanding. As late as July,
1775, the Continental Congress petitioned the king to cease
further hostilities so that a reconciliation could be worked
out, and passed a resolution rejecting independence, but
asserting that the Americans would rather die than be enslaved.

The first volume of The Freeholder was published in 1776
and again in 1777. It contained the essentials of the dispute

between England and the English colonies in America and pro-
posed solutions that were simple, straightforward, and obviously
practical. Maéeres asked only that the mother country re-
assess her relationship with the colonies in the light of
British constitutional development and live up to her tradi-
tions and ideals.
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Shortly before the outbreak of hostilities, Edmund
Burke had made his celebrated speech to parliament on
reconciliation. Burke contended that

"The Americans will have no interest contrary to

the grandeur and glory of England, when they are

not oppressed by the weight of it; and they will
rather be inclined to respect the acts of a super-
intending 1egisla£ure, when they see them the acts

of that power which is itself the security, not the
rival, of their secondary importance. In this assur-
ance my mind most perfectly acquiesces, and I confess
I feel not the least alarm from the discontents

which are to arise from putting peoéle at their

ease; nor do I apprehend the destruction of this
empire from giving, by an act of free grace and in-
dulgence, to two million of my fellow-citizens some
share of those rights upon which I have always been
taught to value myself."

-And he added,

"As long as you have the wisdom to keep the sovereign
authority of this country as the sanctuary of liberty,
the sacred temple. consecrated to our common faith,
wherever the chosen race and sons of England worship
.freedom, they will turn their faces towards vou. The
more. they multiply, the more friends you will have;
the more ardently they love liberty, the more

perfect will be their obedience. Slavery they‘can have
anywhere. It is a weed that grows in every soil.

They may have it from Sapin, they may have it from
Prussia. But, until you become lost to all feeling
of your true interest and your natural dignity,
freedom they can have from none but you."
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Later, in 1777, in his "Letter to the Sheriffs of Bristol"%9
he wrote

"We behold... our native land, which used to sit the
envied arbiter of all her neighbors, reduced to a
servile dependence on their mercy, - acquiescing in
assurances of friendship which she does not trust, -
complaining of hostilities which she dares not resent, -
deficient to her allies, lofty to her subjects, and
submigsive to her enemies, - whilst the liberal
government of this free nation is supported by the
hireling sword of German boors and vassals, and
three millions of the subjects of Great Britain are
seeking for protection to English privileges in the.

arms of France!"30

The fifty per cent increase in the population of the
English colonies in two years presumably may be attributed
to Burke's rhetorical enthusiasm rather than to an eighteenth
century population explosion, but his elogquence was directed
to the same end, and with as much avail, as that of Maseres.

The second and third volumes, intended to be published
as one, grew to become two, and were published in 1779.
They added little to the substance of the case, but they
investigated at length a number of questions of British con-
stitutional history and law, and concluded with another set of
proposals for reconciliation, although by this time the last
hopes were on the brink of extinction.

The two men resumed their dialogue with a consideration of
the issues and decision in the case of Campbell v. Hall,
which with Lord Mansfield's arguments, the precedents and
some historical background, and Maseres' criticisms, make up
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most of the second volume.

In the case of Campbell v. Hall, the judges of the King's
Bench -had declared that the 43% duty imposed on. the people
of Grenada by the royal proclamation of July, 1764, had been
illegally imposed, because the king had by his proclamation of
1763 divested himself of the power he had had:at the conquest
and. cession of making laws and imposing taxes. Campbell was
a planter»on-the‘island and Hall the collector of customs,. and:
Campbell had challenged Hall's right to collect the duty.
Lord Mansfield, the Chief Justice, had added in his décision,‘
that if the duty had been imposed before the proclamation of -
1763, it would have been.legal.-

The Englishman explained that before Mansfield's deci-:
sion the question of the king's.authority over conquered
countriés had been a question much disputed among. English
lawyers. But the case was argued three times before the
court by some of the ablest lawyers in England, so it must
now be considered the law of England on the  -subject.:

The danger in the law was that, subject to some limi-
tations, it made the king the sole legislator of a conquered
territory until he should choose to share his authority with.
parliament: The Englishman. argued that if the king could
thus levy taxes on some of the rich provinces of Indostan, .
he might support the army, havy and government without: the
assistance of parliament, which might then disappear and
become. a mere historical event like the estates general of
France.  They both saw the danger, and the Frenchman suggested
that parliament pass a law contrary to what Mansfield had
contended. The other agreed.

"I heartily wish that such an act of parliament were.
to pass, ‘though, by all the accounts I have heard
of the present state. of England, I have little expec-
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tation that any such. thing will be so much as attempted.
So low is the spirit of liberty at present amongst

the English nobility.and upper gentry! and so much.

are they sunk in pleasure and dissipation of the.

most wild and extravagant kind... they lose the very
taste for liberty, and that habit of serious reflec-
tion upon important subjects, which is necessary to
make them rightly understand, and duly estimate, the
advantages of a free government!... But, if the present
temper of the people of Great Britain should. take a
turn, (as sometimes happens most unaccountably),

and should again become favourable to public 1iberty...“31'

parliament should pass such a law and another removing the
right of the king to such public revenues and taxes as are
already in existence in the conquered country. The king's
prerogative must be abolished, if necéssary with compensation.

They discuss the king's power of life and death over
the people of a conquered country, which must be a tempo-
rary power. After the country is ceded and the inhabitants
become subjects, it is obvious that they have the right to
be protected in property and person. From the moment of the
éession the legislative authority should revert to the king
and parliament conjointly. The  Englishman quoted at length
from the precedents of Ireland, Wales, Berwick-up-Tweed,
Calais, Gascony, New York, Gibraltar, and Minorca.

He said that since the revolution of 1688, the kings.
appeared still to have been of the opinion that they were
possessed of an original right of making laws and imposing
taxes in all colonies whether settled or conquered, but this
had been disputed..
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"This doctrine, therefore, of a sole.right of making
laws for the dependent dominions of the crown of
England being originally vested in the crown and con-
tinuing in it till the crown shall have voluntarily
parted with it by an act under the great seal of
England, may be justly considered as, . at least, a
doubtful doctrine, if not a false one, since it has
never been freely recognized by all the parties whom
it concerns, which alone can make a doctrine concer-.

ning political authority quite clear and certain."32

They next discussed the political history of Quebec
since the conquest in the light of Mansfield's decision, and
went on to the nature of the governor's instructions and
commission. The Englishman explained that

"Instructions to governors can convey no powers to them
whatever, but are.only to be considered as directions
to them how to use the powers which are conveyed to
them by their commissions, and are intimations of

his Majesty's resolution to remove them from their
governments and appoint other persons in. their room,

in case they shall use those powers in a different
manner from that which is pointed out by their
instructions. In short, they are instruments of a
private nature... Now no other instrument can, (as

I conceive,) convey powers of government in any
country, or according to any system of laws, except

it be of a public nature, and the contents of it be
made known to the persons over whom those powers

are to be exercised, and who are to be bound to pay
obedience to the acts that are to be done in pursuance
of them... It seems reasonable therefore to conclude
upon the whole, that a governor of a province has a
right to exercise just so much of his sovereign's roval



-183-

authority as is specifically delegated. to him by
the words of his commission under the great seal,
and no more; and that every other delegation of
the royal authority to him by any instrument not
under the great seal, is illegal and void, even.
though the power so.delegated should be such as the
Crown,haé indisputably a legal right to; and much

more, therefore, in all other cases."33

He added that the.secretaries:of state have often. been
inclined to violate this precept, since

"they are usually men of high rank, born to titles
and great estates, and bred in the habits of ease

and luxury, and but little acquainted,. or inclined

to become acquainted, with so dry a subject as the
law... it often happens that to this ignorance of

the law thev add a contempt for it and a disposition
to disregard its restraints, and overleap the limits
it prescribes to their authority, which they are apt
to consider as. narrow pendantic rules which it is |
below their dignity to submit to... They are there-
fore fond of the doctrines of reason of state, and state

necessity... and the like dangerous and detestable
positions, which have ever been the pretence and

foundation for arbitrary _power."34

He quoted the example of John Wilkes and how he had
been inprisoned by unconstitutional means by the Earl of
Halifax, and how Wilkes had won a large sum of money in the

courts from Halifax as compensation..

Eventually, having considered and recapitulated the whole
of Mansfield's argument in support of the sole legislative
power of the crown over conquered countries, they remained
unconvinced; they found it hard to give up their reason
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to mere authority.

The Englishman stated that Mansfield's overbearing style
and

"positiveness of assertion is agreeabié to his con-
stant manner of speaking, and may, perhaps, be con-
sidered as one of the ingredients of his species of
eloquence, as it certainly has the effect you men=-
tioned, of dazzling, for a time, and overbearing his
hearers into an acquiescence in. the truth of the
propositions he so premptorily asserts. But you...§5

who have examined his reasoning ought to break through the
enchantment and embrace the truth. He thwought it useful

to make counter assertions as strongly as Mansfield had made
his assertions. Mansfield had said that the king's legislative
right over a conquest had never been denied or questioned in
parliament, and that no book, precedent, or opinion of counsel'
had been cited on the other side. The Englishman retorted
that the king's legislative right over a conquest had never
been acknowledged or asserted in parliament, and that no book,
precedent, or opinion of counsel had been asserted on his

side, except by two law officers of the crown. But these
assertions proved nothing on either side, and he concluded

by describing Mansfield's opinion as a temporary judicial
determination which would doubtless be reversed when the
question came next before the courts.

So ended the second volume with Maseres effectively
attacking one of the most eminent jurists of the day, indeed
in British history, because of an opinion that he felt to be
contrary to the interests of the extension of British liber-
ties to people of countries which might in the future be
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acquired by the British crown.

The third volume was concerned with details of the
constitutional history of the rebelling colonies, the attempts
of the Anglican. church to become established in America, a
‘discussion of degrees of religious toleration from persecu-
tion on one hand to establishment on the other, the nature of
the provincial constitutions, and Maseres' final recommenda-
tions for reconciliation.

It opened with the Frenchman reminding the Englishman of
his promise to complete his plan for reconciliation. This
he promised to do if the other would be able to bear the
length and tiresomeness of it, whereupon the Frenchman
defied him to wear out his patience.

The Englishman explained that many of the early settlers
had gone to America in order to have the freedom of religion
that they were denied in England. The crown had not
attempted to establish bishops in America, although the
American clergy were under the episcopal jurisdiction of the
Bishop of London. The question had been handled in different
ways in the various colonies, and in some of them the Church
of England had been virtually established by acts of their.
own assemblies. Throughout the colonies some American
clergymeh, mainly natives of England, had been anxious to have
a bishop established. But other clergymen were opposed to
the principle, and recently in Virginia the assembly returned
a vote of thanks to a clergyman who had refused to sign a
petition for the establishment of a bishop.

Missionaries from Britain had been among the instigators
of the idea, and their conduct had often been inconsistent with
their calling and downright mischievous. Toleration, he
thought, implied no more than for people to be allowed to
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differ from the established'feligion and follow their own.
He agreed when the Frenchman said that "the pride of some
religionists is so great that they are apt to consider them-
selves as persecuted when they are only restrained from
persecuting people. of otherper:-'sua.sions.“36

The-Englishmén described the essence of the Anglican
argument as being that unless a bishop was. established, the
Church of England was not even tolerated in America.-

As the discussion of this subject.was coming to an end,

" he said that the bishops in England had been working for the
last fifty years for the establishment of an American episco-
pate, so the fears of the non-Episcopalians were not ill
founded. They agreed that parliament would be well advised
to pass a bill assuring the Americans that no episcopate
would be established in any of the colonies without the con-
currence and consent of the provincial assembly.

The examination of the provincial councils involved a
consideration of the various charters, but it was. agreed
that although the members were appointed by the king and
removable at his pleasure, thev ought in. fact to hold their
seats during good behaviour. They should be independent of
both the king and the governor, and their number should be .
increased to at least double the present. twelve.

In many of the provinces, the governor had been given
private instructions of a nature that should have been
properly included in their commissions, which was. an infringe-.
ment of the rights of the people. Secret instructions were
better suited to convey the king's pleasure to his ambassadors
in foreign courts. The Englishman explained the nature of
martial law, and said that this power of the crown was now
virtually extinct, for it might be employved to destroy all
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the liberties of the nation.. He added that the recent.
establishment of martial law in Quebec by General Carleton
would seem to be illegal.

The practice in. the colonies seemed to be that the
governor could declare martial law only with the advice and
consent of his council, and only in times of actual invasion
or rebellion, restrictions essential to the preservation of

public liberty.

The Englishman ended the discussion. on the American
governments with the comment that if they had originally been
settled by acts of parliament instead of roval charters and
commissions, the present trouble might have been avoided,
and he favoured his friend with.a recapitulation. He made
sixteen points in his final summary. | ‘

In the first place the Quebec Act should be repealed
and the proclamation of 1763 revived with respect to
Quebec, . and the extent of the province reduced to what it
was. before the passing of the Act. If this were done the
Americans would no longer feel. surrounded.

Next, the laws of the province should be defined.
Express mention should be made of the Petition of Right,
Habeas Corpus, the Declaration of Rights,

"and perhaps a few other statutes that are singularly
beneficial and favourable to the liberty of the

subject, and then by confirming, in general terms,

the rest of the laws of England, both criminal and civil,
excepting the penal laws against the exercise of the
popish religion, which should be declared to be (what
they have always been understood to be), utterly null

to the tenure of land, the_manner of conveying it,
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and excepting also the laws of dower and inheri-
tance... and declaring that upon these subjects

the former French laws of the province should be in
force." 37

On grounds of self defence rather than persecution the
disqualification of Catholics from office ought to be main-
tained, although the penal laws ought to be abdlished, and
men thus dispossessed of office might be given pensions. Or
a new act of parliament might be passed to permit those
Canadians in office to continue provided no Catholics were
given office in. the future.

Third, the seigneurial jurisdictions should be abolished
. for the satisfaction of the great body of the freeholders,
with monetary compensation if it should be thought necessary.

Fourth, with the laws clearly defined an appropriate
court system should be devised, with the assistance of the
ablest lawvers in England, and given the sanction of an act
of parliament. The courts should have the power to summon
juries if either or both the parties desired it. A majority
of the jury should decide the verdict in order to avoid the
"perjury" of unanimous decision, and it might be useful to
have them paid a small sum by the parties in order to en-.
courage attendance.

Fifth, a competent legislature should be provided for
OQuebec. The best would be a Protestant Assembly chosen by
all the freeholders regardless of their religion. The next
best would be a legislative council consisting of Protestants
onlv, established for only seven years, after which it might
be hoped that the circumstances of the province would permit
the promised assembly. The members of the council ought to
be made independent of the governor, at least thirty one in
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number with seventeen a quorum, at least thirty years of age,
obliged to sign the ordinances they voted for although this
information should not be made public, and receive fees for
attending council but no salaries. They should be assembled
by the governor by a public notice in the Quebec Gazette a
fortnight before meeting, and adjourned or prorogued by

the governor whenever he thought fit. Every member should
have the right to propose a bill and the governor should have
the right of veto. The council should not be able to lay
taxes of any kind on the people or to make ordinances rela~-
ting to religion.

Such a council might be a useful interim instrument of
government for a few years until an assembly might be esta-
blished.

"Next to such a legislative council... a general
assembly of the people, consisting of Protestants and
Papists indiscriminately, seems to be the most pro-~
per legislature for the province. And to the estab-
lishment of such an assembly but few objections can
now. be made; since, on the one hand the English
settlers in the province have declared that they are
willing to acquiesce in the establishment of such an
assembly, and, on the other hand,... declared that they
consider the old opinion, 'That Roman Catholics were
not fit persons to be invested with authority under
the British government', as ill-grounded with res-
pect to the province of Quebec. For, certainly, if
there is any hardship in excluding Papists from
holding offices of trust and profit in the province,
there is a still greater hardship in excluding them
from being chosen members of an assembly of the

province."38
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Representatives of the seigneurs and the yeomen should
sit in different houses with the power of negating each
other's resolutions as have the Lords and the Commons in
England.

Sixth, an act should be passed by parliamert to repeal
the act of 1774 which altered the charter of Massachusetts
Bay (this was done in 1778), and the provinces should be
guaranteed by a resolution of par}iament that their charters
would not be wantonly alteredvin'the future.

"Such a resolution passed by both houses of the
British parliament, and made a standing order of them,
would give the Americans a strong moral assurance
that the privileges granted them by their charters
would not be lightly and wantonly altered for the.
future upon the hasty suggestions of men little
vacquainted with their history and condition, and
whose. notions of government are very different from

their own.”39‘

Seventh, a resolution should be passed by the British
parliament that, in the future, no taxes or duties would be .
imposed by parliament in those provinces which have assemblies,
until those provinces have been permitted to send represen-
~ tatives to the British parliament, except only for the regu-
lation of trade. In such cases, the whole amount of the
taxes and duties collected should be disposed of by the assem-
blies of the provinces in which they were collected.

"Until therefore an offer of this kind is made to

the Americans and refused by them, it can be no
derogation to the honour of parliament, but would rather
be a proof of their equity and moderation,. and there-
fore honourable to them, to forbear to exercise their
authority over America in this delicate and dangerous
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business of taxation. And, as the people of Great
Britain seem hardly more disposed to make such an
offer than those of America are to accept it, this
forbearance of the exercise of the authority of
parliament may be continued for many years to come,
perhaps for ever, without any loss of honour to
Great Britain, and with great joy and‘satisfaction

to the Americans."49

Maseres explained in a footnote that-since-the.supposed
date of this dialogue, July 1775, parliament has done this
and more for the Americans in the matter of taxation, by a
law passed in March, 1778, which promised never—to'impose
any more internal taxes upon them at all.

Eighth, all quit rents collected in an American province
should be applied against the maintenance of the civil govern-
ment of that province. The receiver of quit rents should be
resident in the province and the quit reﬁtslkept separate from
the other roval dues. No officer of the civil government
should receive his salary for any time that he might be absent
from the province.-

Ninth, all offices of civil government in each province,
should be given- to persons resident in the province, to be
executed by themselves. They should not have the power of
making deputies. Their fees should be determined by acts of
the governor, council, and assembly. Their offices should
not be held for life, but during the pleasure of the king
or governor. No two officeés should be held by the same
person.

Tenth, the duty of 4%4% paid upon goods exported from
Barbadces and some of the other West Indies should be restored
to their original purpose, that is, the maintenance of the
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islands in which they respectively arise.

"The object of-this and the two preceeding regulations... .
is to take from the Americans every possible -grounds

of complaint against the government of Great Britain:
for making a jobb of them, or considering them in. no
other view than as sponges. to be.squeezed by the

Crown and its ministers of state; for the gratification
of-court favourites and corrupt members of -parliament;
which are reproaChes that have often been thrown out |
by the Americans, and_éometimes not without an appear-
ance of reason. In the present critical situation,

of -affairs Great Britain ought not only to redress

the substantial grievances of America, but to endea-’
vour, if possible, to remove her jealousies and suspi-

. . s . A . 41
cions, in order to regain her .confidence and affection."™

All these reforms ought to be made by acts of parliament
so that they might be: as binding and permanent as possible. .

Eleventh, it would be expedient to pass an act of parlia-
ment declaring‘that-no bishop would ever be established in. any
province of America, either by royal or parliamentary authority
until the assembly of the province requested it, and that no
tithes for the maintenance of Church of England clergymen would
be established without the consent.of the assembly of the -

province.

Twelfth, the councils of the royal governments in America
should be increased to at least twenty. four, appointments should
be made during life or good behaviour; and twelve or thirteen
should be made a quorum for their acting as a legislative coun--
cil. - The king might at the same time appoint council of advice
and control of twelve or thirteen members, independent .of the
governor, to be a council of advice and control upon. the .governo:
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in the exercise of those powers of his commission that were
not of a legislative nature. The foregoing should be done by -
an act of parliament.

Thirteenth, the power of exercising martial law should be
narrowed, possibly by a new clause in the commissions of the

governors ..

Fourteenth, the commissions of all the governors should
be revised to include in them all the instructions issued
under the royal signet and sign manual which purport to convey

powers,

"to the end that the instructions may be reduced to
their proper and legal office, of privately guiding
‘and;restraining the governor in the use he is.to make
of the powers publiély and legally delegated to him by
his commission under the great seal: - if indeed it is
ever necessary to give him any private instructions

at all; as such instructions are communications of
the royal Will and Pleasure that seem, in their nature,
to be fitter for the use of ambassadors,. employed in:
making treaties of peace or alliance, than for that

of persons employed in the government of peaceable

provinces according to known and certain laws.“42

Fifteenth, it would be good policy to declare that, by a
resolution passed by parliament, that the Americans will not
be required to contribute to the present debt of Great Britain,
but that it is only reasonable that they should contribute in.
moderate proportion, according to their means, to such future
expenses of the empire as are of a general. nature, and thus
for their benefit as well as that of the inhabitants of

Britain.
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"In the sixteenth, -and last, place, I believe it would
be prudent to offer an act of pardon, indemnity, and
oblivion to all the Americans who have offended the
laws, upon. their laying down. their arms and returning
to the obedience of the. Crown within a limited time;
without making any exceptions whatsoever, not even.of
the most obnoxious persons."
In a footnote Maseres reminded the reader thatfthis ?lan
of reconciliation was based on the situation as of July 1778.
"But many of the propositions recommended in it seem fit to
- be adopted-at this time, (January 25, 1779), if any plan of
' reconciliation at all can be now of service."

The Frenchman.added that such a plan might be'sﬁccessful
if the injuries and miseries of wa:_had not embittered the
two countries beyond hope of reconciliation.’

The three volumes of The Freeholder consisted of more
than thirteen hundred pages. The two protagonists. argued,
predictably, as products of the Enlightenment, that human pro-
gress was dependent upon the release of the intellectual and:
economic creativity of mankind through the abolition of the
old artificial restraints; the restrictions of the old society
must give way to the freedoms of the new.

Monarchy, aristccracy, and church were natural and
necessary to the well being of society, but even they must have
their powers limited.. An  absolute monarchy, an,entreqched
aristocracy, and an established church all inevitably become -
arrogant and corrupt, devoted to their own rather than the
common good. |

T
The charge that has been frequently levelled against the

Freeholder, that it is merely a bigotted attack.on. everything

French and Catholic, is only accurate to the extent that it
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,was'an attack on the feudal and aristocratic social values
which thwarted human progress. The France of the generation
before the French Revolution, the New Franceﬂof Intendant '
Bigot (among others), -and the English administrators who had
come to admire French colonial practice were equally condemned.

The politics of The Freeholder demanded the abolition of.
privilege and arbitrary governmeﬁt in all. the American'colonies,
and more pages were devoted to the prevention of the establish-
ment of the Church.of England in the English colonies than
against that of ‘the Church of Rome in Quebec. It opposed
everything that would encourage any kind of arbitrary autho-
rity, the arbitrary exercise of the kihg's prerogative, whether
by the king himself or the ministers of state in the king's
name,; or that of a church which would not have to merit its
popular- support.

The fact that there were no essential differences bet-
ween the two protagonists, ‘in spite of their different back-
grounds did not weaken the case. Rather it confirmed it.
Intelligent people, freed from the depreciating influehces aof
race, creed, and station, must necessarily see the truth in
the same.light, must even see the same. truth. Their values
. were universal values.

The recommendations were those of reasonable men seeking
to avoid a separation that would be disastrous to both parties,
and which common sense, good will, and a respect for British
traditions could easily prevent.: |

The recommendations sought only to secure for the colo-
nists those: freedoms that eﬁlightened men throughout Europe. had
admired in the British constitution. Maseres would have
secured them and developed them further. The innovations would
have provided the further reassurance of.embodying the tradi-



~-196-.

tional liberties of the people in.a specific act of parlia-
ment; - they would have given- the provincieliassemblies the-
power of approprlatlon, that is, the right to spend the re-
venue raised within each,province -for purely provincial
purposes; and the creation of.execqtlve councils, to prevent
the governor from acting arbitrarily in- the exercise of hig
non-legislative functions, as these were specifically defined
in his commission;. and the av01dance of secret instructiops. .
In .all these he .was ahead of his time.:
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CHAPTER VII.

THE LOYALISTS AND THE YEARS LEADING TO
THE- CONSTITUTIONAL ACT OF 1791

In 1781, two years before the.end of the. American war, .
Maseres published'his own translation of the sixth chapter
of the eleventh book of Montesquleu s L' Esprlt des. Lois.

He .entitled it, perhaps-with a touch of 1rony,~"A View.of
the Engllsh_Constltutlon"}” This -chapter contained Montes-
quieu!s~glowing if inaccurate description of the virtues of
the mode of government which he thought to be in effect in
England, | |

Montesquieu's emphasis on the separation of powers was:
not in fact reflected in the British political system.. Rather.
the whig revoelution had established the supremacy of parlia-
ment. But he was correct in his assumption that the. system,
when properly in effect, called'for,limited government, -
guarantees of individual freedom, and an independent judiciary,
and that a balance of prescrlptlve rights was its underlying-
phllosophlcal feature.

At the time, the .outcome of the American:Revolution was
no longer in doubt. The British government was faced with
the failure of its attempts at -both constitutional and
military coercion. The ignominy of British .policy was apparent,:
as much for 1ts failure as for  its betrayal of liberal prin-
c1ples.

In publishing this fragment of Montesquieu's writings, "
Maseres was publicizing the views of a prominent man whose
ideas .he ‘substantially shared, and who also based hisvpolitical
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ideas on the principles of British political liberty.. It.
was another shot in Maseres' continuing war against-the
autocratic government. in England whose intransigence and:
reaction had lost the English colonies in America.

After the independence of the American colonies had been
established, Maseres, in 1783, published a defense of the
claims of the-loyalists for. compensation, entitled The. Case.

and Claim of the American Loyalists Impartially Stated and:
2

Considered.

He opened with the statement that the loyalists were
deprived of their fortunes in consequence of their fidelity:
to Britain, .and a treaty having been‘made,without the securing
of any indemnification, they therefore "find themselves
under the necessity of stating their Case, and of. submitting
their Claim, to the consideration of those, in. whom the con=-.

stitution of the Society has placed the power- of redress."3

He diVided his argument into three sections, an introduc-
tion, the case of the loyalists, and the claim. of the 1oyalists‘
Their case, in summary, was that in direct consequence of
their "virtuous and meritorious conduct, their persons have
been attainted, their estates confiscated, sold, and approp-
riated to the use of the rebel usurpation; and many of them, -
possessed of affluence and a degree of'happiness,-surpassed
by that of no people in any country upon earth, have devoted
the whole of their fortunes and their felicity.to.a religious .

observance of the conditions and duties of society, and to
4

the national safety."

To establish the legitimacy of the loyalist claims,
Maseres argued, reflecting both Hobbes and Locke, one need

only to consider the basis of civil society:
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"The great end and aim of civil society  is protection
of the persons and properties of -individuals by an
equal contribution to whatever .is necessary to attain

and secure it. For, sinCeagii the individuals who
"compose the union are to partake of its protection,
and of every other benefit resulting from it,-
nothing can be more just, than that the - expences,
burdens, and sacrifices, necessary to preserveviﬁ,

should be eqﬁally diétributed,and proportionately
sustained by all.

No man in his senses -would enter into a society .where
a cdntrary~1aw or principle was established... Men
would justly prefer a'state,of nature, with all its:
incidental mischiefs, to such a society: for they
would readily perceive, that - that protection and
equal justice, for which they had surrendered up
their natural liberty, was not to be found in it.:
Indeed, this principle of equal justice and indivi--

dual security is stamped in the nature, and is of the

eésence, of all civil societies, and pervades. all
their laws, whether fundamental or municipal."5

He went.on-td state that property might be seized when
seizure was required in the public interest, but that the
state had the obligation to make restitution after the.
emergency had passed.

"There is no fundamental law of civil society more
clearly established, or better understood, than that
of transcendental propriety, or eminent domain. By

this law the supreme power of every State is author-
ized to take and dispose of the wealth and property
of individuals, when it becomes necessary to the



=200~

public safety. But the same law enjoins that power
to make full compénsation,for thejprOperty taken- or
given up, to the owners of it, and obliges. the ..

soéiety to furnish the means of doing it. It is a-
maxim founded in. this law, as well as one of natural
justice.;. those whb'share”the benefits resulting
from any particular thing ought to share the bur--.
dens .necessary to obtain and secure-it; and there-
fore, as all the individuals are interested in the .
public welfare, it has been the universal practice of
nations £o,compensate~their private subjects out of
+the public purse, .for the-Sacrifices'made~onuthe
command of the Sovereign to the public safety.“6

Private wealth might be seized, and private property:
' destroyed or laid waste, and whatever. serviceable to the
enemy removed- if there is no other means of saving a society.

"All these acts, with many others, are justifiable:
under the fundamental law of eminent domain, .
common to all civil. societies, and not inconsis-
tent with the compact of union which men enter
into when they oblige themselves to perform the
duties of citizens: for the public safety is

the supreme law of every State; and the rights,
privileges, and the properties of.privéte men,

must yield to the necessities of the Commonwealth."7

Maseres then listed many precedents for compensation for
the sacrifices of citizens in time of war and rebellion, both
British and other. He contended that

"... 1f Great Britain is not bound to make compen~-
sation to individuals for the sacrifices made to
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the public interest and safety, then, while it
possesses private,- it wants: publlc justlce. The,
property of the people would be at.the absolute
disposal of the Soverelgn. For the compensatlon
enjoined by the law of eminent Domain 1s the only:
check upon the abuse of 1t. That Justlce and protec-
tlon, .to purchase which men give up their natural
liberty, would be wantlng-ln,the British government.
Instead of being adapted to. the preservation and

security of its subjects,. it would be despotic;
nay more, it would be avsystem_offinjustice and
oppression. It wouldabe'a government founded in-
principles more unjust, dishonest, and oppressive,
than any other upon earth; for. this great and
equitable law of'restitution for property devoted

to the publlc safety,‘ls common to the most absolute
8
II

monarchles.

Throughout the rebellion, he continued, the loyalists
received from the hiéhest authorities, solemn- assurances of
protection and even reward. They were. persecuted by. the
Americans for no othét reason than their loyaltyAto their
sovereign. They suffered cruelty . and confiscation, |

"aAnd thérefore they entertain—a.well-grounded. confid-
ence, that those losses and sacrifices will not be
solely borne by themselves... That a nation, consis-
ting of 9,000,000 of peoplé, and possessed of more.
real and substantial wealth than any other in

Europe, is able to do this act of natural and legal
justice, without adding in any considerable degree
to its burdens, will not, cannot be controverted.

For probably less than one-fourth part of the sum

necessary to defray the public exigencies of a war
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during one year, will be abundantly sufficient

for this purpoée...’His'Majesty and the two Houses
of Parliament having thought it necessary, as the
price of peace, or to- the interest and.safety .of

the Empire; or from some other motive or public
convenience, to ratify the Independence of America,
without securing any restitution whatever to the

Loyalists; they conceive that the NationhiS»bound,;
as-well by the fundamental laws of the Society, as

by the invariable and eternal principles of natural
justice, to make them a compensation... And there-

fore they do appeal to the fundamental  laws of- the
Society of which they are members, - to the justice

of their Sovereign and his Parliament, and of their.
Fellow-subjects in Great Britain, - at whose instance, .

in support of whose Sovereign Rights, and for whose

sakes, they have lost and sacrificed all.that man.
can possibly lose or suffer, life itself only excepted.

And they make this Appeal under the firmest“confi-
dence in the Liberality and Equity of the Nation,
that the Justice of their Claim will be acknowledged,-
and a compensation will be accdrdingly made°"9~

He overstated his case with his usual eloquence. To what
extent this pamphlet, which was reprinted in the following:
year, helped-the;loyalists in their quest for the little
compensation they received, cannot be established.’ |

The question of compensation continued to concern Maseres :
for at least two years after the peace was concluded. The

10 included a letter from Maseres-

records of Benjamin Franklin
dated June 20, 1785, asking that the property expropriated
from the loyalists be restored. He started by acknowledging

a letter from Franklin brought to him by Du Calvet,."which
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gave me a very singular pleasure-after so long and so unfor-
tunate~an"intenruption_of‘ou? correspondence", and went on:
to ask that restitution be made to the dispOsSessed.

Franklin replied six days later that keeping the Americans.
in -subjection by armed force would have cost the British more
than the colonies were worth,.and that enslaving the colenies
would have brought on slavery in.Britain. He . .added that the
ancient system of the empire was a-happy one, by which the
colonies were allowed to govern and tai themselves, that
the ‘anarchy supposedly in- America .existed.-only in the English.
_ newspapers, and reminded Maseres that the war was begun by
an act of parliament which declare:all the estates of the-
rebels confiscated. He declared that one motive for the
loyalty of the royalists was the hope of benefitting from
the confiscated property. He cbntinugd-thatv

"... the true loyalists werxre the people of America
.. No people were éver known more truly loyal, and
universally so, to.their sovereigns... But they
were equally fond‘of-whét.they_esteemed,their rights; .
and, if they resisted when those were attacked, .it.
was a.resistanqe~in.faﬁour of-a British constitu-
tion... It .was indeed a resistance in favour of -the
liberties of England, which might. have been endan-
gered by success in the attempt against ours; and
therefore‘a-great man in your Parliament [the first
Lord Chatham] did not scruple to declare, he
rejoicéd that America had resisted."ll

There is .no record. that Maseres replied to this letter.
Indeed, he would have found it difficult to do so effectively,
as much of Franklin's argument and his description of the

causes -of the war, agreed with his own views.
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The year 1783 also saw the preparation of a petition from
the British intabitants of Quebec to parliament. It is
thought to have been the work of Maseres, .who published it'
the following year.

The petition affected a mood of unremitting if.injured
loyalty: "Your Petitioners with patience have suffered,
during a Period of Anarchy:and War, rather thén embarrass the
Parliament with remonstrances and petitions..." Obviously
it made no mention-  of the English in Quebec who were sympa- .
thetic to the American cause, and, in some cases, went. over-
to it, ‘like Maseres' friend Thomas Walker, whom he described
in 177512
stitution. Walker actually joined the Americans after they

as a known lover of liberty and the English con-

invaded Canada, and left with them when they were'd;iven-
out the following year.

The petitioners, two hundred and thirty seven- strong, .
declared their devotion to the mother country, and their.
conviction that the happiness and prosperity of - the people
of the province of Quebec were objects of the serious and
benign consideration of parliament. To achieve this they
asked the following: an assembly with a- three year term, a
larger council. composed of residents with life appointments, .
the continuation of the criminal laws and the old property
laws, and that the latter might be changed by the assembly,
the confirmation of habeas corpus and the option of juries,
sheriffs elected by the assembly, the independence of civil
officers, commissions to be issued and appointments made
with the advice and consent of the council, offices to be
filled and executed by principals resident in the province,
and judges to be trained lawyers with fixed salaries and to
hold office during good behaviour, with the final appeal .in
legal cases to be made to London.
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In 1784 Maseres publlshed a pamphlet entitled "Questions,
Sur lesquelles on. Souhalte de- ‘Savoir les Reponses de Monsieur
Adhemar, et:de Monsieur dengsl@, et D'autres Habitants de
la Province de.Québec;", It described a meeting between
Maseres- and three delegates  from Quebec. The bibliography -
of the Toronto Public Library gives the following report of
the meeting. |

"ThefFive»Questions;concerning-the Habeas Corpus- Act,
trial by jury, and powers of the governor, are said
(by~Du~Calvet) to have been propounded by Maseres. at-
a conference at his house in London,. March 13, 1784,
and endorsed by Adhemar and De Lisle, .notaries |
public of -Montreal, and Wm Dummer Powell, who com-
prised;a.delegatioh-Sent from Quebec in 1783 to

urge upon the government the need for a House: of
Assembly- and the retention of French civil-law.“13

The questlons were phrased virtuously, rhetorically,
and with an air of condecension - Would. the Canadians. .agree
to the introduction of the English law of Habeas Corpus,- |
so that nobody could be put in prison by the order of any
authority, even- the king himself, without the due process .of-
law? Would they accept the right to have juries decide
disputed facts if nine out of twelve were to make the deci-
sion and the members were to receive a modest sum? Would they.
agree to make councillors not subject to dismissal by the-
governor, (and thereby to make them free and respectable in
the eyesfofvthe inhabitants), without the consent of at
least twelve councillors, or'sixteen if the council numbered
twenty? Did they favour. securlty and independence for:
judges? The fifth was another gquestion concerning arbltrary‘
imprisonment. "On demande ) Messieurs Adhémar et De Lisle,
les députéé-des Canadiens, leurs sentiments sur ce sujet, et.
les sentiments de leurs constituants." Maseres continued:
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his quest for the establishment of liberal government -

in Quebec, and attempted to phrase his_questioné'so that
there could not reasonably be a negative reply. He was-
preaching to the converted. The questions were purely
rhetorical: as the three delegates were in London to promote.
the constitutional changes Maseres wanted. Adhéhar and - de-
Lisle had taken a petition to London asking that the Canadians-
be permitted French priests;, an indulgence at that time
denied them. When this request was rejected they lobbied-
for an assembly, as the means of providing the self govern-
ment necessary to obtain the other.14

The year 1785 saw the publication of An Enquiry into the

~ Extent of the Power offJuriesls, in which Masered considered

the questioh of whether jufies were  judges of law as well as
of fact. It expressed a warning against judge made law,
through unwarranted judicial interpretation,‘and by influen-
cing juries by summary and charge, rather than a fear of
juries overstepping their constitutional limits.

He was sure that "every uncorrupted Englishman, every
friend to freedom, of whatever party, must be alarmed at
the propagation of it [judge made law]; and be heartily
and warmly disposed to oppose whatever hath a tendency so
fatalfto the public safety.-"16

Yet if Maseres saw judicial interpretation as a potential
danger to law,.he saw an unavoidable and healthy role of
juries in the determination of law as well as of fact. This
he based on his assumption that all law was, or ought to -
be, founded on "right reason", and thus was comprehensible
to the reasonable men who must make up the juries. Also,-

- the jurors contributed the legal element of equity, thereby
offering recourse to principles of justice which super;eded
the common and statute law. Thus juries made a useful and
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legitimate contribution to questions of law as well as
questions of fact.

As the third decade of British rule in Canada came to a-
close, it:was clear. that the systems of government and laws _
must be changed. Liberalization of the political institutions
of the province was demanded by increasing numbers .of |
Canadians as well as the British and the loyalists. Military
considerations could no longer.be considered as the justlfl—
cation of arbitrary government.

To summarize the political problems .of the three decades,
Maseres published A Review of the Government and Grlevances_

of the Prov1nce of . Quebec, slnce the Conquest of 1t by the

Brltlsh Arms.l7' In it, hlS style was tempered by a new emphasis

on the<power ef national sentiment on social thinking.. Among
the prejudices implanted by nature herself, he wrote

"none are mocre vigorous or absolute than those of.
education; and of these, the. attachment that connects
us with the country in which we were born, is.fre—
quently the strongest... it puts forth its shoots

in our earliest infancy, acquires vigour with our
growth, and even strengthens with our decay... The
abstract reasoner; therefore, must in this instance, .
remit of the usual rigour of his deductions, and
remember that he himself has been, and perhaps still
is, an enthusiast to the -spot whereon he first:

drew breath_."18

Maseres, .the abstract reasoner, seemed to be conféessing that

he had underestimated the power of this sentiment, which, he
added, disposed people to endure many hardships, and often
blinded them to the advantages of change.

He went on to say that the man who was indifferent to the
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welfare of his native land

"will never warmly interest himself in the welfare.
of any'other. It is'the'business; Eherefore,'of
those who are invested with the rights of conquest, -
gradually and with a gentle hand to loosen; and not
by violence to eradicate, these patriotic prejudices.
For all new subjects, however -they may swear alle-
giance and intend to preserve it, have old attach--
ments posslbly»ln-dlrect opposition to the habits,
manners, and opinions of- their new,sovereignss"19

A blend of urbanity and power was needed to reconcile them to

the interests of the new sovereign.

He argued that history-abqundedeith~instances of British:
military victories which have been lost by neglecting

"one of the first duties of government, in not,
endeavouring to extract from the greatest political
eval, some political good, by which, the depopula-
tion and waste of battle mlght, in some measure, be
compensated by an increase of national wealth, .

strength, and prosperity."20

He offered Spain as an example of a country which, by
foolishness and cruelty had failed to unite new colonies to

the metropolis, and added that

"The  rude progress of victory ought to be followed

by adopting such wholesome measures as may render the-
conquered country happy and flourishing... [to attain
political and economic progress, .new laws are required]
which, after being shaped to the genius, temper and:
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character of the people whom they are to govern,
should not be tortured abruptly from one extreme to
another, but retain their form; and though intro-
duced with caution and solicitude, when proved to be:
salutary, ([which can only be known by their effects:
on the happiness .of the subjects governed] should

be irrefragable. Without these, extension of-
territory is extension of cruelty; and conquest,

in its abstract, is only a wanton waste ‘of the blood
of mankind... the greatest good that can be derived
from a new settlement, acquired by a trading nation,
is, by encouraging the trade of that settlement under.
the guarantee of proper laws, that the general wealth, -:
prosperity and connection of the new and old subjects
should so assimilate, that the nation should find
itself upon the whole richer, happier, and more

powerful by that conquest."21

Thus for Maseres it is clear than might did not make -
right. The only moral justification for congquest lay in-
improving the condition of the conquered. Conguest without
improvement was a wanton waste of blood. Whether it was
beneficial or not could only be known by its effect upon
the happiness .of the people, which would derive from their
prosperity and freedom. The judgment of the  conquerer, or.
other vested interest, would be entirely irrelevant. .

"The most sagacious writers, and indeed all

the commercial parts of human society, (which is nearly
the whole of the civilized world in a greater or

less degree,) have determined, that trade is the

most beneficial thing that can be encouraged in a
country capable of it: and it has justly laid down

as a maxim, that where there is . an extensive and well
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regulated. trade, under the auspices of equally well
regulated laws, a province continually inéreaées-in‘
resources and in. wealth; and, that the wealth and
resources of -a province decline in exact proportion .
with the decay of .its trade, if occasioned by the-
irregularity or inefficiency of its laws... Happy,
thefefore}‘is the_naﬁion, haépy;the provihcel_ex-_
claims a real lover of his”c0untry;<where the mini-
sters and nobles of the land .delight in promoting
and protecting the trade of the new acquisitions to
the guardian empire; they will inspect all the |
channels by which wealth and prosperity flow upon
the land, and remove .all obstructions; Wheréver the

progress of commerce is'obstructed,~they,will trace
the cause, 'clear the course, and replenish théﬁ

streams."zz

Maseres then made an.oblique reference to Voltaire's dis-
missal of Canada as a cold and uncomfortable source of furs-.
and fish.. It had been, he said, barren and trackless, but
"we can-now venture to call it a populous andgprodﬁctive-

country."23

"It appears to be a maxim of the French Government,
in common with all other‘despotic empires, to pay
more attention to extending the empire, than to '
improve its acquisitions ﬁo any real advantage; which
can only be attained by equal, just, and known laws,
giving confidence and energy to enterprise, by the.
security which they afford civil and political
liberty.. Canada, while under the French Government,
was valued more as.a thorn in the side of Great:
Britain than for its own internal worth... Though .
that country was under the dominion of France about.
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one hundred and sixty years, she was still a dead
weight on the kingdom; it was left to the commer-
cial spirit and enterprize of Britons, to find out,.
and open these resources, ‘to form an estimate of .
its importance, and to give it,.in the political .
and commercial world, the consequence it so well

deserved."24

He ignored the attempts to develop the economy.uhder the .

old regime.

He then reviewed the constitutional changes brought: about
by the -surrender of 1760, the cession and the proclamation
of- 1763, and the commission of General Murray -of 1764. The
commission granted the same powers as those given to the
governors of the other British colonies in America, including-

the power to call an assembly.

"... here appeared the dawn of Canadian hope. The.
,old and new subjects hailed the appearance of that:
guiding star in the western hemisphere, under whose -
auspicious influence their rights were to be pro-
tected, their commerce sustained, and their happi--
ness.secured,"25
In September, 1764, the newly appointed legislative
council passed an ordinance regulating and establishihg a
new judicial system. . By this ordinance the chief justice was
directed to decide all cases according the laws of England,

and, except for cases originating before October 1, 1764,

"... the customs of Canada and -the laws of France
were entirely set aside.’ Abrupt revolutions in
civil governments are at .all times dangerous, and
will necessarily produce great evils, and give much-
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trouble to the subject; every new and great experi-
ment, therefore, should be.undertaken and introduced
with caution. By this new system the‘deareSt.and

most sacred rights of the new subjects were entifély
destroyed; those laws by which only their trans- .
actions about their landed property, family settlements,
and the various contracts betweeﬁ the Seigneurs and-
their tenants could be regulated, were.entirely done

away-.“26

The French Canadians were now under a legal obligation to .
regulate their affairs according to a system of law with which
they were totally unacquainted. A number of French judges.
and.lawyers had remained from the surrender to the establish-
ment of civil government in the hope that their talents might
be required. . '

"They foresaw the propriety, and even the necessity
of assimilating the laws, customs, and manners of
Canada with thosevof Great Britain; but they expec-
ted this would be done with a gentle hand, .and by
degrees. They could not conceive it possible, that
a wise and enlightened nation would, by one short
law, totally destroy and annihilate a whole system
of jurisprudence, which had regulated the-cduntry
ever since it was settled... they expected, -that

if their new governors did not pay much attention
to the prejudices of their own subjects, that they
would at least respect the nature of their property,
and preserve those laws which alone could protect.
and maintain it: but those hopes were completely
destroyed by the publication of the ordinance of
September, 1764. The only system of laws of which
either they or the Canadian people knew the prac-
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tice, being now abrogated, the greater part of
them, soon. after retired to France; the few_that;
stayed behind were mostly men, not distinguished by
abilities, and whose age prevented them from trying
experiments upon fortune or happiness in another
country."’z7

However, the commercial laws were found to be satisfac-
tory by the new subjects after a few years' experience. But
from the start the old subjects perceived the -injustice of
replacing the old laws.

"....the old subjects no sooner perceived the fatal
effects of the ordinance of the. 1l7th September 1764,
than they publicly expressed their disapprobation; and
in the year 1765, they petitioned His Majesty, that

he would be pleased to order the Governor to call a
House of Assembly for the province, as being more
auspicious to the real interests of the province, and
more likely to give the necessary attention in the for-.
mation of laws, to the ease, the conveniency and
tranquility of the people... in the year 1770, they
repetitioned for the same objects; and again, in the

year 1773.;."28

The new subjeats, convinced of the mildness of the civil:
government, and convinced that it could not be the intention
of the king to jeopardize their property, also petitioned
for their ancient laws and customs. Both old and new subjects
had reason to expect that their views would be seriously .
considered by the British government, particularly in view of
the unsettled state of the government of the province.

"But, to their astonishment, while they were antici-
pating the indulgence of their wishes, and fondly
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flattering themselves with the hopes of receiving

a proper constitution on fixed and liberal principles,
that would at once secure the most valuable rights

of the new subjects, afford protection-and encourage-
ment - to -commerce,. and establish .the whole province in
the -enjoyment of the rights and privileges of British.
subjects; in the -Summer of;l784¢{sicl they received-
information of an.act having passed the British
Parliament, which made an entire change in their
Civil. Government, totally overset, abrogated, and in:
evéry sense-.annihilated. the whole system of laws, by
which they had been governéd-for_ten years: a system,

which, though, with regard to that country, certainly
w29

defective, only wanted'modificationb

The old subjects, faced by confusion in .law and ruin in..
business, and aware that the new system destroyed all hope
of an elected assembly as well as their privileges as British .
subjects, petitioned the king and both houses .of parliament .
that the bill might.be repealed or. at least amended. The
approaching rupture with the other colonies made the redress
of grievances impossible at that time. In the ensuing yéars
constant irregularities in the courts and uncertainty in the
laws increased the general discontent. A

In April, 1778, the merchants and others again petitioned
for a redress of grievances and the establishment of an
assembly. They saw it their duty to. inform the government
of the distressed situation of the province, although they
did not wish to embarrass the ministers while the safety.of
the nation was in danger. With the coming of peace in the-
beginning of the year 1783,

"the old subjects, in the Autumn of the year 1783,
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made.out, and forwarded petitions to the King, to the.
Lords, and to the-Commons, praying againifor the -
repeal of the Quebec Bill, for an elective House of-
Assembly, and for the English commercial laws: and
these petitions were followed in Autumn 1784 by
others,  signed by all the old, and the most- res-
pectable among the new-subjedts;.. Thus, - the old.

and new'subjects‘were'obliged to unite at last:in. the
same petitions, and the same prayers; time. and
experience had convinced them, that as members of - the
same province, their interests were inseparable;

they  now perceived the invidious: policy of those

who had kept them so long disunited,.ih the view

to disappoint both parties: they saw they were left
without any effective, any fixed or permanent lawé,

or at best; so loose, indigestedvandifrequently:
unintelligible, that eventually they were worse than..
none, producing jealousies, public and private dis-
agreements, -and creating a'genergl spirit of discontent
.+»+ In . the space of twenty-eight years they have been
obliged to conform to three different systems of- laws,
each improper, and at variance with the other -
Systemé forced upon. them in the aggregate, never

defined, and of course never understood.ﬁao

The first was'military-government, sometimes equitable,
sometimes arbitrary; as was inevitable in the circumstances.
Then English laws were .introduced by. the proclamation of
1763, without the slightest reference to their suitability
to the country. In practice these were largely:circumvented.
It was impossible to see how they might have been complied
with. Then the Quebec Bill introduced an entirely new
system, equally defective, -although at first glance it
pleased the Canadians by re-establishing their old laws
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and freeing them from certain restraints they had been under.
But the old custom of Canada was

"... so imperfectly known at the time the bill was
passed, and from the contrariety of the judgments
of the courts, the continual disputes between the
lawyers and the judges, concerning different parts
of these respective laws, that it is evident  that
they are not yet thoroughly understood by any
person in the Province; although it is well known
that one of the most essential things to be done

by a legislative power, is to introduce good and
wholesome laws, wherein particular care ought to be
taken that they be delivered in such a plain, and
self-evident manner, that they may be understood by
every individual, unlearned, as well as learned. A
confused body of laws, is by all confessed to be"
attended with the very worst consequences; and-
must necessarily ever produce inconsistent judgments
in courts of justice, where all ought to be con-

. . 31
nection, harmony and consistence."

The great number of applications praying for settled
laws and a permanent constitution, would have produced. the
desired effect if the government had given the necessary

attention to them.

"In an age of political clamour the subjects of
Quebec, amidst their countless vexations, have
certainly expressed their sense of thes condition
to which they were reduced, in more decent terms
than might be expected, from a people who have
been so repeatedly embarrassed, and who have
sustained so much anxiety, and loss in consequence;
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but more particularly, as being members of a.
British Province, who, instead of enjoying the.
rights to which they were thereby .entitled, have on
the -contrary languished under the-worst-speciés_of
despotism, withAwhicﬁ not -only free men but slaves
can be afflicted... éurely a due regard to the .
interests of that Province would. arouse the atten-
tion of Government to its present critical situa-
tion, and convince them of the impropriety, impolicy,
and cruelty of introducing or supporting the whole.
of either the English or French laws, in a country
inhabited by two classes of people, educated or
bfought up under different legal systems, so that one-
or .other of them must feel inconvenience and distress
if either system is entirely established. A moment's .
consideration, indeed, must have shown the necessity-
of forming a constitution of a mixed kind, so as to
accomodate both. parties, by selecting such parts of
either system as would suit the situation of the
Province, which being British, its constitution should
of course be that of the parent state, and the. laws.
by -which it is governed British also; with a skilful
engrafting of such parts of the Canadian laws as.
had reference to those favourite and necessary.points,
where policy might safely indulge prejudices, viz.
landed property, inheritance, dower, and family:
affairs... the only way by which the  laws of that
Province can produce either social happiness or
political prosperity; or, to speak yet stronger, but
consistently with truth, the only way by which Canada
can reflect honour upon the government of the
British Empire, or produce any so-lid_benefit,"32

. The coionies derived their strength from the general

vitality of the mother country, which had always considered
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them as parts of itself.:

"Our colonies, therefore, however distant, have
hitherto. been treated as constituent parts of
the British empire. The inhabitants, incorpor-
ated by English charters, are .entitled to all '
the rights of Englishmen. They are governed by.
English laws, entitled to English dignities,

and regulated by English counsels, and protected

by English arms,“33

Fortified by this doctrine, the people of Canada app-
roached the British government, to state their grievances
and to point out the means of redress. They voiced no
resistance to British laws and goverment; rather they
acknowledged their superiority and lamented that they were

denied their benefits.

"A correct legal constitution prevails wherever there-
is true liberty; and where there is liberty there
arises love, affection, and gratitude, for the

powers who grant and protect it."34

Every other dependency of Great Britain in America,
including even the.island of St. John [Prince Edward Island],
with less inhabitants than the éity of Quebec, had the
advantages which derived from a house of assembly. Why
had Quebec been denied these advantages, and been given
instead the worst kind of arbitrary government?

"The reason can be neither in their want of private
virtue, public loyalty, commercial spirit, nor
intellectual vigour; for it may be confidently-
asserted, that that degraded land, unpatronized,
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¢hilled and oppressed as it is, can produce. a
set of men as capable of legislating, and with
éll the qualifications that constitute good
@embérs,of«human-society, as any Province or
éblony,subject to the empire - men, whose integ-
rity of heart, and wisdom of mind, render. them .
ﬁully equal to all the powers entrusted to a,

legislature of-a'free-country."35

For talent to develop, there had to be opportunity.

"Despotism, in whatever form it appears, strikes
at the root of every excellence... The want of
proper and fixed laws, is indeed the want of every
thing; for there is nothing in civil society can-

thrive without them.“36

Although the internal resources of Canada were great and
extensive in their own right, the St. Lawrence River should
be thought of as the natural channel for the trade of-Vermont
and much of New York, now greatly expanding. Lord
Dorchester's reports, together with the minutes of the .
investigation into the administration of jﬁstice;must;con-
vince the king's ministers that the only remedy.for the
present disorders was- a legislative assembly.

He thought that the experience of Minorca should pro-
vide ‘a warning. The people were left with their ancient
laws and customs and never- knew the advantages of British -
- institutions. Thus when the island was invaded in. 1756
and 1780, the people were still Spanish in their ways and
in their hearts, and returned naturally to their former
Spanish masters.
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He repeated.the main points of his argument, and des-
cribed the people as living like slaves in a land. of free-

.. dom, and added that the adminstration of Quebec cost England o

twenty. thousand pounds a year, whereas with an assembly
established the . people would be obliged to provide their
. own revenue through taxes or customs duties.

The most sacred rights of mankind were denied a people
deprived of making -all they could of their own resources.
'The'cause of Canada was about to be considered by parlia-
ment.

"The cause of Canada then is the cause of liberty -

of that virtuous liberty which encourages loyalty

and animates commerce, - which inspires public
confideﬁce,'expands public credit, secures to every-
man. the fruits of his industry, and kindles the
electric-flame of patriotism throughout society...

a liberty, of .which equity and regularity are the
parents; without which, neither empires nor provinces
can maintain their glory... This then is the exact
moment, the golden opportunity, the eventful crisis,
when the. public expectation is to be gratified,

and the public calamity relieved from miseries of such

complicated disorders...">’

For seventy four pages Maseres thundered on, describing
the suffering in Quebec, the blindness of the home govern-
ment, the need for the extension of constitutional liber-
ties, "and primarily, for the establishment of an assembly.
Splendid argument and brilliant metaphor were hurled like
thunderbolts against the government which denied its faith-
ful subjects their natural rights. If his case.was selec-
tive, such is the nature of advocacy; a lawyer does not:
make the case for his opponent;_
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. For the period from the cession to the Constitutional
- Act, the laws and legal procedure had been in a state of

unrel;eved confusion. . From the time the Quebec Act came

into effect until the arrival of Lord Dorchester in-1786,
_the. Court of Appeals}in”Quebec'had not one trained judge,.
- with the exceptions of Peter.Livius' eleven months in.
office in 1777-~78..

James Monk, attorney general of Quebec,-l776f79,38"

was responsible for making the .condition of justice geper- .
ally known in England, largely through his publication of
A State of : the Present Form of Government of- the Proyipce

of Quebé039

publlshed after his dlsmlssal from office."

An ordinance of the council on judicial procedure of
1785 was due for renewal in 1787.  The chief justice,"
William Smith, presented. an entirely new ordinance, more
in keeping with the requirements of commerce. St. Qurs’
proposed a different bill, eliminating certain.concessiong
previously granted the English commercial community in
1777.40‘ The merchants objected, and Monk, prominent in-
the merchants' party for ten years asked for and received
Dorchester's permission to act as their.counsel,:  He-

"addressed the.council from half past ten in  the
morning-until a quartér to five. As had been ex-
pected. he pleaded for the retention of the jury
clause and the English law of evidence, and he
urged more. consideration for the needs .and inter-
ests of the loyalists.. He went on, however, to a
vehement attack on the laws and the law courts, . and
to a pérsonal attack on the judges, especially
‘Mabane and Fraser. He charged. that the laws as they
administered them were confused and contradictory...
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and that they, personally, were partial and

arbltrary. He supported his arguments with numer-
oun examples, citing sixteen. spec1f1c cases.‘ For'
six-hours his eloquence flowed on while Mabane . and
Fraser sitting before him could neither check him

nor say a word in their own: defense."41

, ‘The governor ordered Smith to hold a personal investi-
. gation of Monk's charges. The investigation showed ample-
cause for complaint with both the laws and the judges..

_"Monk and his colleague, a loyalist lawyer, Isaac
Ogden, -marshalling a mass of evidence, made the
investigation'a_cruel‘exposure, the moce so because:
Monk was skilful enough to relieve the solemnity of
the proceedihgs-by ridicule. The whole province was
intended to laugh- at the story of how young Thomas
Walker, the lawyer, had won a bet with a colleague
that he could .get from the Quebec bench a writ of:
salsle conservat01re that would seal up all the .

possessions of the. other for an unauthenticated
debt of one dollar; and at Rouville, who once
settled a suit for damages by discharging the.
suitors and fixing the blame and the damages on a
third man who had dropped in to see the course of
justice; and at Fraser, who, waving away the.
account books offered by James McGill to prove that
he did not owe money (a thousand dollars) to a.
certain retired army officer, and taking from his
pocket a letter from the .plaintiff, a personal
friend, assured the court that Colonel Campbell was

incapable of a dishonourable action."42

The details of these two inc;dents were included in the -
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report on the state of justice in the province the governor
sent go,England that autumn, and as a result of his intem-
perance, Monk's dismissal was included in the spring mail.
He returnéd-to England and prepared his_pamphlet'on the |
government. of Quebec which he published in 1789, and re=:
published the following year. 1In it he demonstrated at
1ength?the;arbitrary nature of the government and the.
absurdities and inconsistencies in the laws.

He argued that the people had good reason for the flood
of pet;tions43 and other evidence of discontent which 4
inundated London,. and that a sufficient period of time had
passed by 1770 for the Canadlans to have acqulred ‘the cus-*.
toms and language of the English .and

... to have reconciled them to such parts of the
laws of England, as were absolutely necessary to
be established, as relatively connected with and
dependent .on Great Britain; and to have prepared
them for a full participation of the rights- and
privileges of British subjects, by a free repres-
entation of the people... the British legislature,
however, judged it expedient, in the year 1774, to
pass an act, commonly known by the name of the
Quebec Act, by which a system of government was
established for that province, on principles very
different from the reasonable .expectations the
people had entertained, in consequence of their
repeated. solicitations; contrary to their liber-
ties as British subjects; and in no respect
resembling the colonial government of any other

province belonging to the emp:.re."44

Monk drew heavily on Maseres' A Review of the Government
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and;Grievances‘for historiéal background and analogy as well
as invédtive to buttress his own polemic. The petitions

of 1783 for an assembly, he said, were signedﬂby-mofe‘than'
twenty three hundred men, "in which nunber are all the o0ld,
and the most respectable among the new subjects.“45”

The confusion in- the laws was not surprising because
it was an amalgam of French law, Canadian  law, English.
law, and local rules and regulations. He made a flattering
reference to his own ‘appearance before the council in 1787
in support of a coherent code of commercial law - L the -
counsel for the commerce appeared at the bar of the Legislative
_ Council; and in a speech which lasted six hours, he pointed
out in a very clear and satisfactory manner, the evil. ten~
dency of the bill then before the.legislaturé."46, which
would have abolished optional>juries and British rule of

evidence. -

In the most striking part of his argument, he wrote that -
in both the petitions for and against an assembly, the
Canadians were in effect asking for the same thing, the-
right to govern their own affairs, to make the laws and
participate in the administration.

"Although the inhabitants of the province of Quebec
have, from the general tendency of the British.
government . to a mild administration, enjoyed a
certain degree of civil ‘liberty; yet they have
been, from the peculiar nature of the system of-
their government, entirely . deprived of all political

liberty."47

He added that

"The petitions now before the House of Commons db
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not ask. for anything more than the rights .and
privileges of British subjects. It is evident
therefcfe, that these counter,petitions, as they .
aré:palled, are only so in name, for they agree
in”shbstance with those under the discussion of

Patiiament.“48‘

Béth&thése Canadians-in .favour and those opposed to an.
assembly were in effect choosing their own. weapons against:
assimilation although it did not occur to Monk in those - .
terms. In theAwdrds.of the counter petition, the assembly

might .have fatal consequences which would act against their . -

posterity49., But, Monk argued, the petitions of those who““
opposed reform contained the strongest reasons for it.

"It is scarcely possible to conceive the idea of a .
people so base as to pray for the continuance of
slavery and arbitrary power.. The Canadians, not-.
withstanding what artful and designing men- may have
said for them, are,as'fdnd of liberty and as warmly.
attached to it, as any people in the world; though,"
having never enjoyed it constitutionally, they are
perhaps unacquainted with the principles that pro-
tect and support it... Under a liberal system, the-
hands of government will be strengthened, the people
would feel themselves interested. in the support of-
it, and in the preservation and defence of the-
province; agriculture would be improved; that, and
the fiéheries_extended; and the general commerce of
the province greatly increased; the demand for
British manufacturers augmented; and employment furni-
shed for some hundreds of British ships..."

And the province would become self supporting. The
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similarity of Monk's views with those of Maseres suggests the-
prdbability that Ménk consulted with Maseres in the course of
‘writing his -pamphlet. They had the same strengths and
weaknesses, the same devotion to the principles of liberal -
government, and the same'faith,that-the Canadians, given-

the opportunity.to understand:and appréciate-liberal'insti—
tutions would embrace British social values, and having en--
joyed the economic- benefits of a commercial society would
naturally emerge from their pastoral background. -

But Monk noted the two approaches to. the problem of the
survival of the nation that the Canadians reflected in
their apparently conflicting petitions, an aspect of the-
petitions of the 1770's that Maseres never appreciated. The
main concern.of the Canadians was with their language, reli-.
gion, laws of property,.and being admitted. to offices of '
trust and profit while remaining Catholics. Most of the
petitions of the earlier period had asked for the continua-
tion of-the old paternal system, but Cugnet's proposed joint
petition of 1773 (see chpt. V) had asked the -agreement of
the English to a,proposalHWhich,'if,accepted] would have
given the Canadians the  control of their homeland, since
representative institutions would have been introduced on a
basis of simple population, and the offices would have been
open to all. |

These may be considered as early examples of the con-
servative-liberal dilemma. Both groups were primarily con-
cerned with the survival of the nation and expressions of the
nation's will. The conservative attitude was that the . |
nation could best remain Canadian by rejecting British
institutions as foreign and subversive. The people would
- thus remain true to their traditions by maintaining the
old ways, by rejecting the democratic ideas that had caused
the trouble to the south, and by perpetuating the -society
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with a carefully controlled paternalistic education for the .
favoured few. -

The liberal poéifion, on the other hand, was to opt for

- British political institutions, with the republican  and
democratic emphasis which éventually won out  in the English
colonies, the better to safeguard the national traditions.
The very.logic'of what the British described as. free insti--
tutions would provide for self determination on an enlightened
basis. Intellectual and economic freedom would provide the
means  for the development of a superior society on rational"
rather;than emotional grounds. Reaction and xenophobia

were négative.. The liberals would use the much- vaunted
liberal institutions to become masters of their .own destiny,
and would do so in a way-that the wisdom and knowledge of

the world would be brought to the nation, secure in the
knowledge of its own survival. To later generations the
question became symbolically whether the nation could better.
survive on the basis of cerveau or berceau.

Neither Maseres nor Monk was aware, indeed few British
liberals in the early decades after the cession ever thought,
that progressive Canadian opinion would aim to control the
political structure of Quebec, and to dispose of the re-
maining feudal trappings, in order to become a modern French.
society with a liberal political system. It was beyond the
comprehension of both that the alternatives might be a
quasi-feudal or liberal state, both fundamentally French.
From their limited perspectives, there could only be either
a feudal French or a liberal English society.

- The judges in Quebec were quick to reply to Monk's

"barrage., In 1790 a {fbuttal appeared under the sponsorship
: paNeY
of judges Mabane, EBxasexr and Dunn.soﬂ
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The same year Maseres replied to,themsl. If it is a-
reasonableMassumption that Monk and Maseres consulted on
the former's work, it is equally probable that they con-
ferred on the reply to the reply.|

The British government had already decided that an’
assembly should be established in Quebec, so Maseres primary
objective during. the years he was concerned with Canadian
affairs was no -longer the issue,' Monk had been dismissed _
not because his exposure of the weakness of the administra-
tion of law in Quebec had been inaccurate, but because he
had vindictively exposed inadequate judges for what they .
were, and the judges' attempts to use the dismissal as
vindication of their behaviour. convinced no one. . Maseres
- had an easy target becausé themjudgésvattempted to defend -
a position that was indefensible.

The judges had argued that there was no dissatisfaction
with the administration of justice before the'passiné of
the Quebec Act, and that the_merchanté were now moved by a -
disloyal‘attempt-to overthrow the laws and constitution.
The judges claimed, he said, that they,

"the faithfulAservants of the Crown, had been
oppréssedtfor their loyalty, in standing forth to
secure the‘revenue,.and support the true motives

of Canadian Government. - That the latent prindip—
les of those disaffected subjects, were.fully dis-
covered in the year 1775; and would insinuate, that
the Government ought to, if it did not, accord with
the opinion of those Honorable Judges, to pronounce
gll_the complaints, as arising from the exertions

of dishonest and disloyal subjects, nurtured in the
' 52
l"

bosom of a distracted Colony
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Maseres questioned the validity of the assumption that
seeking a British.constitution was disloyal, and pointed
out that one”of.the three, Mabane, had been removed from
the council in 1766 by Carleton, because the governor would
not tolerate his opposition.

It was easy for his tb refute the judges contention
that domplaints about the administration of justice only .
started after the passing of the Quebec Act, which in fact-
had .given- constitutional sancton to the structure that.
had upset the dissidents in earlier years. Attempts to-
rectify the confusion had been opposed by the judges.

"Those laws of remedy to the evils and complaints
introduced to the legislative council by the Chief
Justice, as embracing the policy and justice of

his Majesty's instruptions, submitted by the Governor,

opposed -by the Judges of the Common Pleas, and in
the division of the King's Council, rejected,'as
the means of Qerpetuatiqg dissensions in place of

healing divisions and differences.' - Protests
and'proﬁected laws delivered to the public, as-
approved by neafly one half of the legislative
council, to justify the grounds of proceedings,
and endeavor to remedy the evils 'of.anarchy and

animosity, that had long subsisted in the Colbny;

to it's disgrace and detriment.' Petitions, and

counter petitions, to the King's Representative, from
the sharpened minds of ‘his Majesty's subjects, con-
tending - the one, to attain what has been .considered, -
gg_prqbosed by the Chief Justice. The other insis-

ting on. the right. to preserve, immutable and entire,
the laws and fundamental principles of the French:
jurisprudence, as supported by the Honorable Judges
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of the Common Pleas. - The Court of Appeals reversing
Eﬁé;decréeé ana.judgments~of both, the courts of-
Cbmmon~Pleas - Forty out of forty-six, -that came
before it during two years and a halfl!... each Court-
sﬁéady.in its independence, and opinion. to the
diéquiet if not'dishonor, of an English Government;
and to the.infinite distress, and sometimes ruin

of the King's subjects; who, it would seem, .are to
be held up as factious, unprincipled men,” for pre-

suming, in the pressure of such distresses, to

complain.l"53

The judges, he wrote, avowed one day what they contra-
dicted the next. A country in which the will of the. judges
-was more powerful than the law must be thought to have a
government absolute in. the extreme. The judges heard and
gave.jﬁdgment on -as many as one hundred and four cases in
a day, relying on little more than a superficial knowledge
of a mixture of laws and their own consciences.

"From the operation. of the Quebec Act, in 1776 [sicl-
to the arrival of Lord Dorchester, in the fall 1786,
the Court of Appeals, has not had one professional

character, to guide its proceedings, in revising
the judgments of -unprofessional men,-in the Courts

of Common Pleas,; save for a shdrt‘time Peter:
Livius, Esq. L.L.D. who was removed from his office
in 1778."%4

He argued that Chief Justice Smith, a first class jurist,
had been brought to Quebec to remedy the situation, and
that the British government must now decide what shall be
the remedy to the problems of the laws and government of
Quebec, to
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““? give. gsecurity to the properties, and preserve
thé»attachment.df subjects, who have long united.

in remonstrance, and complaint against the state of-
a Colony, that from its position, commerce,.popula-
tioﬁ, and utility, claim the consideration of its-

Royal Parent, Long to.preserve it, Dependent .on-
. TE . -

the Crown of Great Britain!"

Thus ended the pamphlet, to be followed like Monk's

by twenty appendices supporting his case. His polemical
style was tempered only slightly by the knowledge that at-
last the British government had come to share his views.
The battle of two and a half decades would be won shortly,
even if he could not claim it-as a personal victory, and
even- if the advent of an  assembly to Quebec would not pro-
duce thé results that he had- expected. o

Th;s_was Maseres' last publication on Canadian affairs,
although his Occasional Essays of 1809 included reprints .
of a dozen papers, out of forty one, which were directly
related to Canadian and American subjects.. The most

important of these was the report he had prepared.upon his
appoint@ent as  attorney general of Quebec. forty three years
earlier. The others included many of his recurring themes -
the insignigicance of the Canadian noblesse, the inexpediency
of-estaﬁlishing bishops in North America, various papers:
and letters sympathetic to pre-revolutionary American.
grievances, the two Massachusetts charters, a proposal for
reconciliation with the revolted colonies,'a_public-letter-
in support of John Wilkes during his outlawry, an account

of a discussion he had with Adam Smith, with Smith's opi-
nion on several English authors, Milton's essay on true
religion, heresy, schism, and toleration, and "Areopagitica"
his great work against censorship, a public letter declaring
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the innocence of Louis XVI against the charges which led
to his execution, other letters on the ineligibility of -
clergymen to membership in the house of commons,. the.
iniquity of the slave trade, a reprint of the grounds and
principles of the Revolution of 1688, and others including
his interminably recurring anti-Catholic sentiments.
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CHAPTER VIII
CONCLUSION

It is difficult to assessthe influence and practical
accomplishments of Francis Maseres. He was highly respected
by those whose respect he would most have. valued, the
thinkers, the scientists, and the men of letters of his
day.. He would have sought no higher tribute than Jeremy
Bentham's description of him as "the public spirited con-
stitutionalist, and one of the most honest lawyers England

1
ever saw."

He was devoted to intellectual honesty and he said
exactly what he thought. His tactlessness cost him the
advancement he sought, and which his ability would have
earned him had he been more flexible and diplomatic.

Because of his wealth he enjoyed the luxury of being
responsible to no one but himself. He pursued his interests -
and worked for what he thought was right without the neces-
sity of answering to ahyone. He devoted his long life to
the pursuit and dissemination of knowledge and truth as
he saw them. He was utterly incapable of being anybody's
man, -of modifying even his most outlandish views in: the .
interest of state policy or to accommodate a superior. But
he saw -his criticism of government policy, when it violated
the spirit of the British constitution, as a public duty.

He refused to commit what Julien Benda described in his

superb book, La Trahison des Clercéz; as the

supreme intellectual crimeQ, He -would not mould his views
or sell his talents to conform to what the power structure
might. conceive to be the interest of nation, church, or
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class. Truth, knowledge, and progress were universals,
available to all men who had the capacity to understand
them.

He was conservative in his devotion to the constitu-
tional tradition which he saw as providing the framework
for men to develop that capacity.. He .challenged, all
attempts to reverse .the liberalizing process for whatever
reason. . He was progressive in his insistence'that the -
arbitrary actions of men in authority befexposed, and that
the checks inherent in the-constituti@n, againstfarbitrary
actions, be publicly acknowledged and extended.

He was aWare,;although not to the;same,eitent as Burke,-
. of the peculiar genius of each nation. .Burké thought of-
all peoples as having their own customs and traditions,
with which it would be wrong to interfere. - Foreign ways
should not, in justice, be imposed. Maseres agreed that
each .nation had its own genius, to be found in-its laws
and customs, which reflected the evolution of its tradi-
tions. But he was also convinced that for any<nation{to
prosper there must be laws to guarantee intellectua15and
economic freedom. He saw this as possible only under a
liberal form of government, even if modified to suit local
circumstances. Maseres' mind was too coidly rational to
allow him to attribute much value to the mystical quality
that Burke thought so important.

Maseres saw absolute value in individuals rather than
peoples. The worth of a community was the aggregate worth -
of the individuals who composed it, according to objective
intellectual and economic standards. He died before the
modern concept of the nation was fully developed, but he
was the first to define and understand the Canadian dilemma
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"which has existed since the 1760's. His first work on
Canada was devoted to the-queStion>of how the two nations
could exist fruitfully together. The dilemma has evolved
throughout the years, as circumstances changed, “but two.
hundred years later, the question remains contempcrary. and
unanswered. |

Tensions have always existed in Canada, but they have
not been the creative tensions that Lord Acton looked for
in%ﬁederal-state? They have been largely negative and
sterile.. No Canadian synthesis has yet developed from the
antagonistic cultures. Philosophically, as Ramsay Cook
has stressed, the divergent poles are individualism and
collectivism; the rights of men versus the rights of nations
with, in Cook's paraphrase of Durham?vthe_two nations-

each talking to itself within the bosom of a single state.

Maseres uncompromising liberalism and his devotion: to
the only political system which then practiced it, however:
imperfectly, combined with his anti-Catholicism to make
him in the eyes of French Canada, a bete hoire almost as

black as Durham. But it is inaccurate to describe Maseres,
in spite of the handful of quotes to the contrary, as an
assimilationist, in the sense that the term is generally
understood. -

He thought that Canada should enjoy the benefits of
the British political system, that the spirit of British
laws should be  the basis of the constitution, and that
English should be the language of the assembly, in the.
interest of weaning Canada from France and securing her
to Britain. He wanted the Canadians to be able to choose
freely between the two systems, confident what the choice
would be. Coercion was totally foreign to his devotion
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to the sanctity of the individual and the principle of

government by consent. He was sure that the Canadians

would happily adopt liberal society when its advantages
became known to them. '

Thus, Maseres can be "proved" to have been an advo-
. cate of either assimilation or self determination. The
logicians can make of him what they will.

There is no -evidence that he took any interest in the
affairs of Canada after the Condtitutional Act came into
effect in 1792. If he was aware of the split between an
- executive composed of a corrupt British oligarchy:and an
assembly devoted to national rather than the orthodox
parliamentary purposes, such awareness never found its way
into print. A comparison of Maseres and Durham would be
an interesting study.

Much as he disliked the pre~-revolutionary French re-:
gime, he had no sympathy for the brutality and chaos that
that followed the revolution. He wrote of the. innocence
of Louis XVI of the charges brought against him,- and he:
supported with money, food, and shelter refugees from the

terror, including priests.

Maseres was an advocate and publicist for liberalism
rather than an original thinker. His incisive mathematical
mind, together with a background both English and French,
gave him a unique approach to political problems.

His devotion to the constitution led him to recommend
many liberal innovations which later became law. He . arti-
cipated colonial constitutional practice well into the |
future. If it is impossible to prove that Maseres had a.
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decisive influence, no one_contributed as much of the
argument to the liberal side of the debate as he did.

Stewart. Wallace' concluded that it was his insistence )
that- constitutional procedures~bé_followed»in the redress .
of -grievances, that kept the majority. of the British and
American merchants .in-Canada. loyal during the revolution, -
and that this was the determining factor in keeping Canada
within the empire after the rest of the colonies had become
independent.s |

Whatever his influence, Francis Maseres has not been.
accorded his due.
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